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PUBLIC  SERVICE  COMMISSIONS 


ALABAMA. 
PvUic  Senrice  Commit«ioa» 

Bam  p.  Kbnnedt,  Preddent,  Annis- 

tML 

B.  H.  Ooopn,  Binmngham. 

S.  P.  Gaillabd,  Mobile. 

Attious   Mxtixbn,   Secretary,   Mont- 


ARIZONA. 

Corporatioii  Commiition. 

F.  A  JoNSS,  Chairman,  Phoenix. 

A.  W.  COM^  PhflBnix,  . 

Amo8  a.  Bktts,  Phoenix. 

W.  N.  Sanostkb,  Secretary,  Phoenix. 

ARKANSAS. 
Railromd  CommUsioB. 

Thomas  £.  Wood,  Chairman,  Little 

Rock. 
W.  G.  Brasheb,  Little  Rock. 
H.  R.  WiLSOK,  Little  Rpdt. 
J.  A.  Bail£T,  Secretary,  Little  Bock. 

CALIFORNIA. 
RaiiroMl  Comnib^B. 

Max  Thelen,  President,  833  Market 

St.,  San  Francisco. 
H.  D.  LovELAND,  833  Market  St.,  San 

Francisco. 
Alex  Gobdon,  833  Market  St,  San 

Francisco. 
Edwin  O.  EDonnmf,  833  Market  St., 

San  Franciaco. 
Frank  R.  DEVUir,  833  Market  St., 

San  Francisco.  i 

Chables  R.  Petbiok,  Secretary,  San 

Francisco. 


COLORADO. 

Public  UlilitiM  CommiMion. 

Geqbqb  T.  Bbadlet^  Chaiman,  State 

Capitol,  Denver. 
M.  H.  Atij»wobeh,  State  Capitol, 

Denver. 
A  P.  ANDEB80N,  state  Capitol,  Deb- 

ver. 
Geqboe    a    Flanniqan,    Secretary, 

Denver. 

CONNECTiCirr« 
PvUic  UiaitiM  CMBininicMi. 

RioHABD  T.  Hioanf  8,  dudrmaii.  Win* 
sted. 

John  H.  Rajm,  Qoath  Glaatonbnry. 

Chas.  C.  Er.WKLZ*  Hew  Haven. 

Henbt  P.  Billings,  Secretary,  Hart- 
ford. 

DISTRICT  OF  COLUMBIA. 
Public  Utilities  Commissioii. 

Lieut.  0)lonkl  Chaiulbs  W.  Kutz, 
Corps  of  Ehigineers,  United  States 
Army,  CSiairman,  District  Bldg., 
Washington. 

Louis  Bbownlow,  Florenoe  Court, 
Washington. 

Oliveb  p.  NswiCAH,  District  Bldg., 
Washington. 

Walter  C.  Allen,  Executive  Secre- 
tary, District  Bldg.,  Washington. 

E.  B.  Haetlby,  Chief  Clerk,  District 
Bldg.,  Washington. 

FLORIDA. 

Railroad  Commission. 

R.  Hudson  Bubb,  Chairman,  Talla- 
hassee. 
Newton  A.  Blitoh,  Tallahaasee. 
Royal  C.  Dunn,  Tallahassee. 
J.  Will  Yon,  Secretary,  Tallahassee. 
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PUBUC  8ERVICB  COMMISSIONS. 


GEORGIA. 

RailroMl  Committion. 

Chablbs     M.     Candler,     Chairman, 

Atlanta. 
John  T.  B^irsuiLugT,  Atlantic. 
Gbobge  "BiLcrwsL,  Atlanta. 
James  A.  Pebbt,  Lawrenceville. 
Paul  B.  Tbammkll,  Dalton. 
Albbbt  Coujkb,  Secretary,  Atlanta. 

HAWAO. 
PvUic  UtflkiM  Commisdon. 

Charles  R.  Forbes,  Chairman,  Hono- 
lulu. 

Alex.  J.  Gignoux,  Honolulu. 

Wnj^iAic  T.  Garden,  Honolulu. 

H.  P.  O'SuLLiVAN,  Secretary,  Hono- 
lulu. 

IDAHO. 
PabKc  UtikiM  CommiMioii. 

Axel  P.  Ram stbdt,  Preeideat,  Boise. 

A.  L.  Frbkhakbb»  BoiM. 

John  W.  Graham,  Boise. 

E.  G.  Gallbt,  Seeretary,  Boise. 

ILLINOIS. 
SUt*  Public  UtilttiM  CommUfioii. 

William  L.  CConnell,  Chairman, 
714  Insurance  Exchange  Bldg., 
Chicago. 

Frank  H.  Funb:,  Springfield. 

Walter  A.  Shaw,  Springfield. 

Owen  P.  Thompson,  Springfield. 

Richard  Yates,  Springfield. 

R.  V.  Prathsr,  Secretary,  Spring- 
field. 

INDIANA. 

Public  Service  Comminion. 

Thomas  Duncan,  Chairman,  121 
State  House,  Indianapolis. 

James  L.  Clark,  Room  120,  State 
House,  Indianapolis. 

Charles  A.  Edwards,  Room  122}, 
State  House,  Indianapolis. 

Edwin  Lee,  Room  124,  State  House, 
Indianapolis. 

Edwin  C<nR,  120}  State  House,  In- 
dianapolis. 

Joseph  L.  Rblbt,  Secretary,  89  State 
House,  Indianapolis. 


IOWA. 

Board  of  Railroad  Commissionors. 

John  A.  Guiher,  Chairman,  Winter- 
set. 

E.  D.  Ghassell,  Wyoming. 

Dwight  N.  Lewis,  Des  Moines. 

George  L.  McCaughan,  Secretary, 
Des  Moines. 

KANSAS. 

Public  Utilities  Comminion. 

Joseph  L.  Bristow,  Chairman,  To- 

peka. 
C.  P.  Foley,  Topeka. 
John  M.  Kinkel,  Topeka. 
Carl  W.  Moore,  Secretary,  Topeka. 

KENTUCKY. 
Railroad  CommissioB. 

Laurence  B.  Finn,  1st  Dist.,  Chair- 
man, Franklin. 

Sid.  T.  Douthitt,  2d  Dist.,  New 
Castle,  Ky. 

H.  G.  Garrett,  3d  Dist.,  Winchester, 
Ky. 

Richard  Tobin,  Secretary,  Frank- 
fort 

LOUISIANA. 

Railroad  Commission. 

Shelby  Taylor,  Chairman,  Crowley. 
BuRK  A.  BaiMEef  Homer. 
John  T.  Michel,  New  Orleans. 
Henry  Jastremski,  Secretary,  Baton 
Rouge. 

MAINE. 

PvUie  Utilitias  CMunissioii. 

Benjamin    F.    Cleaves,    ChairmaBy 

Augusta. 
WiLiJAM  B.  Skelton,  Augusta. 
Charles  W.  Mullen,  Augusta. 
George  F.  Giddings,  Clerk,  Augusta. 
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TU 


MARYLAMD. 

PoUfe  Smrwimm  Coi 

O.  ToWEBS,  Chairman,  Balti- 
more. 

E.  Clay  Tdkanvb,  Munsey  Bldg.,  Bal- 
timore. 

Phqjp  D.  Laisd,  Mwiaey  Bldg.,  Bal- 
timore. 

Benj.  T.  Fsnball,  Secretary,  Balti- 
more. 


MASSACHUSETTS. 

Public  Senrictt  Comminion. 

VwMDBMLOK.    J.   Macudod,    (Aairman, 

Cambridge, 
EvKBBTT  £.  Stone,  Springfield. 
John  F.  Meanet,  Blackstone. 
Joseph  B.  Eastman,  Winchester. 
Chaeles  a.  Russell,  Gloucester. 
Andbew    a.    Highlands,    Secretary, 

1  Beacon  St.,  Boston. 


Commissioners. 

Alonzo  R.  Weed,  Chairman,  16  Ash- 
burton  Place,  Boston. 

MoBRis  SoHAiT,  16  Ashburton  Place, 
Boston. 

Solomon  Lbwbnbim,  16  Ashburton 
Place,  Boston. 

R.  G.  ToBBT,  Clerk,  15  Ashburton 
Place,  Boston. 


MICHIGAN. 

Railroad  Commission. 

Cassius  L.  Glasgow,  Chairman,  602 

Oakland  Bldg.,  Lansing. 
C.    S.    CuWHiNGHAM,    601    Oakland 

Bldg.,  laasing. 
Addison  A*  Keiseb,  Oakland  Bldg., 

Lansing. 
WnxABD    N.     Sweenkt,    Secretary, 

Tensing. 


MMNESOTA. 

RaflfMid  and  Warohonso 
C« 


IBA  B.  Mnxs,  Chainnan,  State  Capi- 
tol, St.  Paul. 

Chaelbs  £.  £lmquist.  State  Capitol, 
St.  Paul. 

O.  P.  B.  Jaoobson,  State  Capitis,  St. 
Paul. 

A.  C.  Clausen,  Secretary,  St.  Paul. 

MBSISSIPPL 

Railroad  Commission. 

F.  M.  Sheppabd,  President^  Richtoa. 

Geobgs  R.  Edwards,  McCooL 

W.  B.  Wilson,  Corinth. 

James  Galceban,  Secretary,  Jackson. 


iOSSOUIIL 
Public  SoTrico  Commission. 

V^illum  G.  Busbt,  Chairman,  Jef- 
ferson City. 

John  Kennish,  Jefferson  City. 

Howard  B.  Shaw,  Jefferson  City. 

Edwin  J.  Bean,  Jefferson  City. 

David  £.  Blair,  Jefferson  City. 

T.  M.  Bbadbubt,  Secretary,  Jefferson 
City. 

MONTANA. 

Board  of  Railroad  Commissionors 
and  Public  Servieo  Commission. 

J.  H.  Hall,  Chairman,  Helena. 

J.  E.  McCoRMiCK,  Helena. 

D.  Botle,  Helena. 

W.  B.  Rhoades,  Secretary,  Helena. 


NEBRASKA. 
State  Railway  Commission. 

Thomas  L.  Hall,  Chairman,  State 

Capitol,  Lincoln. 
H.  G.  lAYiott,  State  Capitol,  Lincoln, 
v.   E.  Wilson,   State  Capitol,  Lin- 

cofai* 
T.  A.  Browne,  Secretary,  Lincoln* 
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PUBLIC  SBBVIOB  COMMIBBIONa 


NEVADA. 

RaflrMid  CohudImiob  Mid  PuUic 
Serried  CommUsion. 

H.    F.    BABTms,    Chairman,    Carson 

City. 
J.  f .  SHAtFGHNBSST,  CarsoE  City. 
W.  H.  Simmons,  Reno. 
E.    H.    Walker,    Secretary,    Carson 

City. 

NEW  HAMPSHIRE. 

Public  Scurf ic#  ConunUsion. 

Edwabd.  C.    Nhjss,   Chairman,   Con- 
cord. 
Thomas  W.  D.  Wobthsn,  Concord. 
William  T.  Gunnison,  Concord. 
Walter  H.  Timm,  Clerk,  Concord. 

NEW  JERSEY. 

Board  of  Pablk  Ulilttj  Commu. 
aionerft. 

Ralph  W,  B.  Donobb,  Chairman, 
Camden. 

John  J.  Tbbaot,  15  Exchange  Place, 
Jersey  City. 

John  W.  Slooum,  Long  Branch. 

Alfred  N.  Barber,  Secretary,  Tren- 
ton. 

NEW  MEXICO. 

State  Corporation  Conunission. 

HuoH  H.  Williams,  Chairman,  Santa 

Fe. 
M.  8.  Gboyes,  Santa  Fe. 
Bonifacio  Montoya,  Santa  Fe. 
Edwin  F.  Coard,  Clerk,  Santa  Fe. 

NEW  YORK. 

Public  Serrice  Commission,  1st 
District. 

Oscar    S..  Straus,    Chairman,    120 

Broadway,  New  York  City. 
William  Hatward,   120  Broadway, 

New  York  City. 
Henrt  W.  Hodge,  120  Broadway,  New 

York  City. 
l^Yis  H.  Whitney,  120  Broadway, 

New  York  City. 


Charles  S.  HteVEt,  110  Broadway, 

New  York  City. 
James   B.    Walker,   Secretary,   120 

Broadway,  New  York  City. 

Public  Service  Commissiom,  2d 
District. 

Seymour  Van  Santvoord,  Chairman, 
Albany. 

John  A.  Barhitb,  Albany. 

William  Temple  Emmet,  Albany. 

Frank  Irvine,  Albany. 

James  O.  Carr,  Albany. 

Francis  X.  Disney,  Secretary,  Al- 
bany. 

NORTH  CAROLINA. 

Corporation  Commission. 

Edward   L.   Travis,   Chairman,   Bi^ 

leigh. 
William  T.  Lee,  Raleigh. 
George  P.  Pell,  Raleigh. 
A.  J.  Maxwell^  Clerk,  Raleigh. 

NORTH  DAKOTA. 

Board  el  RaihroMl  Commissietters. 

S.  J.  Aandahl,  Prudent,  latch- 
ville. 

C.  W.  Bleiok,  Elgin. 
M.  P.  Johnson,  Tolley. 

Walter  F.  Cushino,  Secretary,  Bis- 
marck., 

OHIO. 

Public  UtUities  Commission. 

Beecher  W.  Waltermire,  Chairman, 

Columbus. 
Lawrence  K.  Lanodon,  Columbus. 
Oliver  H.  Hughes,  Columbus. 

D.  H.  Armstrong,  Secretary,  Colum- 
bus. 

OKLAHOMA. 

Corporation  Commission. 

J.  E.  Love,  Chairman,  Oklahoma  City. 
W.  D.  Humphrey,  Oklahoma  City. 
Campbell  Russeix,  Oklahoma  City. 
J.    H.    Hyde,    Secretary,    Oklahoma 
City. 
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PUBUC  SERVICE  GOMMISSIOyS 
OREGON.  SOUTH  CAROLINA. 


Public   Serrice   CommiMion. 

Frank  J.  Miller,  Chairman,  Salem. 
Hylex  H.  Cobby,  Salem. 
Fred  G.  Buchtel,  Salem. 
Edward  Obteandib,  Secretary,  Salem. 


PENNSYLVANIA. 

PaUic  Serrice  Commission. 

Wm.  D.  B.  AsfSr,  Charirman,  Mont- 
rose. 

John  S.  Killing,  Erie. 

Wm.  a.  Mages,  319  Frick  Bldg., 
Pittsburg. 

MiLTOif  J.  Bbecht,  Lancaster. 

James  Alcorn,  Harrison  Bldg.,  Phila- 
delphia. 

Michael  J.  Ryan,  1634  Land  Title 
Bldg.,  Fhilodelpfaia. 

A.  B.  Millar,  Secretary,  Philadel- 
phia. 


PHILIPPINE  ISLANDS. 

Board    of   Public    Utilities 
Commissioners. 

Mariano  Cm,  President,  Manila. 
Clyde  A.  DeWitt,  Manila. 
Bernard  Hsrstein,  Manila. 
C.  C.  Mitchell,  Secretary,  Manila. 


RHODE  ISLAND. 

Public  Utilities  Commission. 

William  C.  Bliss,  Chairman,  49  Col- 
lege St.,  Providence. 
Samuel  E.  Hudson,  Woonsocket. 
Robert  F.  Rodman,  Lafayette. 


Railroad  Commission. 

John   G.    Richards,    Chairman,   Co- 
lumbia. 
Frank  W.  Shealy.  Columbia. 
James  Cansler,  Columbia. 
J.  P.  Darby,  Secretary,  Columbia. 


SOUTH  DAKOTA. 
Board    of   Railroad    Commissioners. 

P.  W.  Dougherty,  Chairman,  Pierre. 

J.  J.  Murphy,  Pierre. 

F.  E.  Wells,  Pierre. 

H.  A.  Ustrud,  Secretary,  Pierre. 

TENNESSEE. 

Railroad  Commission. 

B.  A.  Snlob,  Chairman,  NaahTllle. 
H.  H.  Hannab,  Naahyill£. 
George  N.  Welch,  Nashville. 
Miss     Willie     Fields,     Secretary, 
Nashville. 


TEXAS. 

Railroad  Commission. 

Allison   Mayfibld,  Chairman,  Aue- 

tin. 
Earle  B.  Matfield,  Austin. 
Charles  H.  Hurdleston,  Austin. 
E.  R.  McLkan,  Secretary,  Austin. 

VERMONT. 

Public  Serrice  Commission. 

RoBEBT  C.   Bacon,   Chairman,   Brat- 

tleboro. 
WnjJAM  R.  Wabneb,  Vergennet. 
Walteb  a.  Dutton,  Hardwick. 
John    W.    Rowe,    Secretary,    Provi- 1  Neil    D.    Clawson,    Clerk,    Brattle- 
dence.  I      boro. 
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PUBLIC  SERVICE  COMMISSIONS. 


VRGffllA. 

State  CorponttioB  CommissioB. 

Chbistopheb  B.  Gabnett,  Chairman, 
Richmond. 

William  F.  Rhsa,  Richmond. 

J.  RiCHABD  WnvGFiSLD,  Richmond. 

Richard  T.  Wilson,  Clerk,  Rich- 
mond. 

WASHINGTON. 

PuUic  Serrice  CommiMioB. 

£.  F.  Blaine,  Chairman,  Olympia. 
Abthub  a.  Lewis,  Olympia. 
Frank  R.  Spinning,  Olympia. 
J.  H.  Bbown,  Secretary,  Olympia. 

WEST  VIRGINIA. 

Public  Serrice  CommiiMon. 

B.  F.  MOBOAN,  Chairman,  Charleston. 
BixiOTT  NoBTHOOTt,  CharlMtoii. 
B.  G.  Biueb,  OkMrlestOB. 


R.  B.  Bebnhbdc,  Seerttary,  Charles- 
ton. 

WISCONSIN. 

Railromcl  Commistion. 

Walteb  Albzaninbb,  Chairman,  Mad- 
ison. 

Carl  D.  Jaokson,  Madison. 

Eenbt  R.  Tbumbdweb,  Madison. 

Harold  L.  Geisse,  Secretary,  Madi- 
son. 

WYOMINa 

Public   Serrice   Comminion. 

John  B.  Kendbiok,  Governor,  Chair- 
man, Cheyenne. 

Robert  B.  Fobstthb,  Auditor,  Vioe- 
Chairman,  Cheyenne. 

Hebman  B.  Gates,  Treasurer,  Chey- 


H.  A.  Flotd,  Secretary,  Oieyauia. 
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ABBREVIATIONS  OF  COMMISSION 
REPORTS 

Ann.  Rep.  Ala.  R.  C  Annual  Report  of  the  Alabama  Railroad  Ck>m- 

mission. 

"        **    Arix.  C.  C Annual    Report    of    the  Arizona   Ck>rporation 

Conunission. 

^        "    Ariz.  R.  C.  ...i.. Arizona  Railway  Commission  Annual  Reports. 

1909-10. 

"        "    Ark.  R.  C Arkansas    Railroad    Commission    Annual    Re- 
ports. 

^        ^    Cal.  Bd.  R.  C.  ...California  Board  of  Railroad  Commissionera. 

Annual  Reports. 

**        "    Can.  R.  C Board  of  Railway  Commissioners  of  Canada 

Annual  Reports. 

*«        -    Colo.  P.  U.  C.  ...Annual  Report  of  the  Colorado  PubUc  Util- 
ities Commission. 

^        ^    Col.  S.  R.  C Colorado  State  Railroad  Commission  Annual 

Reports.    1907-14. 

••        •*    Conn.  P.  U.  C.  .  .Annual  Report  of  the  Connecticut  Public  Util- 
ities Commission. 

**        **    Conn.  R.  C Annual   Report  of  the  Connecticut  Railroad 

Commissioners.     1858-1911. 

**        *"    Dist.  Col.  P.  U.  C.  Annual   Report  of  the  District  of  Columbia 

Public  Utilities  Commission. 

^        **    Fla.  R.  C Annual  Report  of  the  Railroad  Conunissioners 

for  the  State  of  Florida. 

**        **    Qa.  R.  C. Annual  Report  of  the  Railroad  Commission  of 

Georgia. 

••        ••    Houston,  Tex.,  P. 

S.  C Houston,  Texas,  Public  Service  Commissioner, 

Annual  Reports. 

**        '*    la.  R.  C Annual  Report  of  the  Iowa  Board  of  Railroad 

Commissioners. 

••        "    Ida.  P.  U.  C Annual  Report  of  the  Idaho  Public  Utilities 

Commission. 
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Chicago,  B.  k  Q.  R.  Co.,  Re (111.)  (abstract 
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Chicago,  M.  ft  St.  P.  R.  Cow,  Re  (2  cases)   

Chicago,  M.  ft  St.  P.  R.  Co.,  Re 
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Oiicago,  R.  I.  ft  P.  R.  Co.,  R^ (HI.) 
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aeyeland,  a  a  &  St  L.  R.  Co.,  Re  (3  cases)  (IlL)  (abstract; 

Cleyeland,  C.  C.  &  St.  L.  R.  Co.,  Re  (111.)    (abstract 

Cleyeland,  C.  C  4  St.  L.  R.  Co.,  Re  (2  cases)  (DL)    (abstract 
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Cleveland,  C.  C.  4  St.  L.  R.  Co.,  Re  (8  cases)  (lU.)   (abstract 

Cleveland,  C.  C.  4  St.  L.  R.  Co.,  Re (DL)    (abstract 

Cleveland,  a  C.  4  St.  L.  R.  Ck).,  Re (HL)  (abstract] 

Cleveland,  C.  C.  4  St.  L.  R.  Co.,  Re  (2  cases)   (HI.)    (abstract 

Cleveland,  a  C.  4  St  L.  R.  Co.,  Re (HI.)    (abstract 
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iSowanda.  Li^t  ft  P.  Corp.^Ra  ...« (N.  Y.  2d  Dist.)    (abstract 

Grafton,  Be - .,*-...  (Mass.  Pub.  Service  Com. 

Grand  Bapids  Live  Stock  Co.  v.  Pere  Marquette  B.  Ca  ....    (Micb» 

toand  Trunk  B.  Sjstem,  Be.  (2  caaes^. (Me.)    (abstract 

Gratiot  County  Gas  Co.,  Be (Mich. )    (abstract 

Great  Northern  B.  Co.,  State  v (Minn.  Svcp,  Ct. 

Greenwich  ft  J.  B.  Co.,  Be (N.  Y.  2d  Dist.)   (abstract 

Groat  V.  Chicago,  St  P.  E.  ft  O.  B.  Ca (Wis*)    (abstract; 
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Gulf ,  M.  ft  N.  B.  Co.,  Be (Miss.)   (abstract 
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Intermouhtain  R.  Light  &  P.  Co.,  Re  (abstract)    1082 

Kearney  Teleph.  Co.,  Re   (abstract)    1149 

Missouri  P.  R.  Co.,  Re   (abstract)    1111 

Missouri  P.  R.  Co.,  Re   (abstract)    (2  cases)    1112- 

M.  P.  R.  Co.,  Re  (abstract)    Ill j 

Platte  Valley  Teleph.  Co.,  Re  (abstract)    1148 

Union  P.  R.  Co.,  Re  (abstract)    (2  cases)    IIU 

Union  P.  R.  Co^  Re  (abstract)    (3  cases)    1112: 
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New  Hampshlver 

Bethlehem  Electric  Light  Co.,  Re  (abetract) 1082 

Conneotieut  Valley  Teleph.  Co.,  Re  (abstract)   1092 

Conaeotieut  Valley  Teleph.  Co.,  Re   (abetract)    114D 

Epping  Water  Co.,  Re   (abstract)    1149 

Kearsarge  Teleph.  Co.,  Re   (abstract)    1149 

Massachusetts  Northeastern  Street  R.  Co.,  Re  (abetract)    1149 

Standards  for  Teleph.  Service,  Re  67 (( 

Washington  &  C.  Valley  Teleph.  Co.,  Re  (abstract)    1092 

Washington  &  C.  Valley  Teleph.  Co.,  Re  (abstract)    1149 

New  York. 

Addison  Airto-Bus  Co.,  Re    (abstract)    1152 

Airy,  Re    (abstract)     1114 

Albany  Southern  R.  Co.,  Re   (abstract)    1122 

Ashville  &  P.  Teleph.  &  Teleg.  Co.,  Re   (abstract)    1152 

Auburn  k  S.  Electric  R.  Co.,  Re  (abstract)   1114 

Baltimore  ft  O.  R.  O.,  Re  (abstract)    1117 

Boston  ft  A;  R.  Co.,  Re  (abetract) 1113 

Boston  ft  A.  R.-  Co.;  Re  (abstract)    1117 

Boston  ft  M.  R.  Co.,  Re   (abstract)    1118 

Brooklyn  Heights  R.  Co.,  Re : 325 

Buffalo  ft  8.  R.  Corp.,  Re  (abstract)    1119 

Buffalo  Creek  R.  Co.,  Re   (abstract)    1120 

Buffalo,  L.  ft  R.  R.  Co.,  Re  (abstract)    1120 

Buffalo  Produce  Exch.  v.  New  York  C.  R.  Co.  (abstract)    1114 

Buffalo,  R.  ft  P.  R.  Co.,  Re  (abstract)    1113 

Buffalo,  R.  ft  P.  R.  Co.,  Re  (abstract)    (8  cases)    1115 

Buffalo,  R.  ft  P.  R.  Co.,  Re  (abstract)    (2  cases)    1116 

Buffalo,  R.  ft  P.  R.  Co.,  Re  (abstract)    1119 

Buffalo,  R.  ft  P.  R.  Co.,  Re  (abstract)    (2  cases)    1121 

Canisteo  Light  ft  P.  Co.,  Re  (abstract)   1083 

Carpenter's  Bus  Line,  Re  (abstract)    1152 

Central  Hudson  Gas  ft  E.  C?o.,  Re  (abstract)    1152 

Central  New  York  Southern  R.  Corp.,  Re  (abstract)    1119 

Collyer,  Re   (abstract)    1117 

Delaware  ft  H.  Co.,  Re  (abstract)    1116 

Delaware  ft  H.  Co.,  Re  (abstract)    1117 

Delaware  ft  H.  Co.,  Re   (abstract)    1121 

Delaware  ft  H.  Co.,  Re   (abstract)    1122 

Delaware,  L.  ft  W.  R.  Co.;  Re  (abstract)    (3  cases)    1115 

Delaware,  L.  ft  W.  R.  Co.,  Re  (abstract)    (3  cases)   1118 

Delaware,  L.  ft^  W.  R.  Co.,  Re  (abstract)    (2  cases)    1120 

Depew  ft  L.  Light,  P.  ft  Conduit  Co.,  Re  (abstract)    (2  cases)    1082 

Despatch  Heat,  Light  ft  P.  Co.,  Re  (abstract)    1082 

Duffney  Brick  Co.  v.  Boston  ft  M.  R.  Co.    (abstract)    1117 

Empire  Gas  ft  E.  Co.,  Re   (abstract)    1150 

Erie  R.  O.,  Re  (abstract)    1114 
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Erie  R.  Co.,  Re   (abstract) 1115 

Erie  R.  Co.,  Re   (abstract)    (2  cases)    1116 

Erie  R.  Co.,  Re  (abstract)    (2  cases)    ; *  1117 

Erie  R.  Co,,  Re  (abstract)    HID 

Erie  R.  Co.,  Re   (abstract)    1120 

Fonda,  J.  ^  G.  R.  Co.,  Re  (abstract)    1113 

Gowanda  Light  &  P.  Corp.,  Re    (abstract)    1092 

Greenwich  ^  J.  R.  Co.,  Re  (abstract)   1116 

Hudson  City  Taxicab  Co.,  Re  (abstract)    1162 

Installation  of  Electric  Services  A  Meters,  Re 435 

International  R.  Co.,  Re  (abstract) 1120 

International  R.  Co.,  Re  (abstract)    1122 

International  R.  Co.,  Re   (abstract)    *.,.,• 1123 

Ithaca  Gas  &  E.  Corp.,  Re  (abstract)    1153 

Ithaca  Gaslight  Co.,  Re    (abstract)    , . , .   1151 

Ithaca  Traction   Corp.,  Re    (abstract) 1152 

Kings  County  Electric  Light  &  P.  Co.,  Re  (abstract )   1149 

Lehigh  &  N.  E.  R.  Co.,  Re   (abstract)    1117 

Lehigh  Valley  R.  Co.,  Re   (abstract)    (2  cases)    1113 

Lehigh  Valley  R.  Co.,  Re  (abstract)    1116 

Lehigh  Valley  R.  Co.,  Re  (abstract)    1117  > 

Lehigh  Valley  R.  Co.,  Re  (abstract)    (2  cases)    1119 

Lehigh  Valley  R.  Co.,  Re  (abstract)    , 1122 

Lehigh  Valley  R.  Co.,  Re   (abstract)    1123 

Long  Island  R.  Co.,  Re  (abstract)    1118 

Marcellus  k  0.  Lake  R.  Co.,  Re   (abstract)    1115 

Middletown  &  U.  R.  Co.,  Re  (abstract)    1116 

Mohawk  Gas  Co.,  Re  (abstract) 1151 

Morris,   Re    (abstract)    1118 

New  York,  C.  &  St.  L.  R.  Co.,  Re  (abstract)    1118 

New  York,  C.  &  St.  L.  R.  Co.,  Re  (abstract)   1121 

New  York  C.  &  St.  L.  R.  Co.,  Re   (abstract)    1152 

New  York  C.  R.  Co.,  Re   (abstract)    1092 

New  York  C.  R.  Co.,  Re   (abstract)    (7  cases)    1113 

New  York  C.  R.  Co.,  Re    (abstract)    (5  cases)    1114 

New  York  C.  R.  Co.,  Re   (abstract)    (4  cases) 1115 

New  York  C.  R.  Co.,  Re    (abstract)    (4  cases)    1116 

New  York  C.  R.  Co.,  Re   (abstract)    (3  cases)    1118 

New  York  C.  R.  Co.,  Re   (abstract) 1119 

New  York  C.  R.  Co.,  Re  (abstract)    (4  cases)    1120 

New  York  C.  R.  Co.,  Re  (abstract)    (4  cases)    1121 

New  York  C.  R.  Co.,  Re   (abstract)    (6  cases)    1122 

New  York  C.  R.  Co.,  Re   (abstract)    (3  cases)    1123 

New  York  C.  R.  Co.,  Re   (abstract)    1163 

New  York,  N.  H.  k  H.  R.  Co.,  Re  (abstract)    1120 

New  York,  0.  &  W.  R.  Co.,  Re   (abstract)    1114 

New  York,  0.  &  W.  R.  Co.,  Re  (abstract)    (3  cases)    1115 

New  York,  0.  &  W.  R.  Co.,  Re   (abstract)    1117 

New  York  State  R.  Co.,  Re    (abstract)    1151 

New  York   Steam   Co.,   Re    (abstract) 1150 


Digitized  by 


Google 


CASES  REPORTED  (BY  JURISDICTIONS).  Iv 

Kia^ra  &  £>  -Power  Co.,  Re  (abstract)    (2  cases)    1083 

Northern  New  York  Utilities,  Re   (abstract)    1083 

Norwood  &  St.  L.  R.  Co.,  Re  (abstract)    , 1120 

Norwood  A  St.  L.  R.  Co.,  Re    (abstract)    1122 

Nunda  Electric  Light  Co.,  Re    (abstract)    » 1083 

Pennsylvania  R.  Ce.,  Re  (abstract)    (2  cases)    1114 

Pennsylvania  R.  Co.,  Re   (abstract)    1116 

Pennsylvania  R.  Co.,  Re  (abstrcMit)  • 1118 

Pennsylvania  R.  Co.,  Re   ( abstract)    1120 

Pennsylvania  R.  Co.,  Re  (abstract)    1121 

Pennsylvania  R.  Co.,  Re  ( abstract) 1128 

People's  Gas  &  E.  Co.,  Re   (abstract)    (2  cases)    1082 

People's  Gas  &  E.  Co.,  Re  (abstract)    1163 

Port  Henry  Light,  Heat  &  P.  Co.,  Re  (abstract)   1161 

Randolph  Light  k  P.  Co.,  Re  (abstract)    1151 

Realty  Supervision  Co.-  v.  Edison  Electric  Ilhiminating  Co 962 

Ridge  Road  Gas  &  Oil  Co.,  Re   (abstract)    :  1092 

Rochester  Connecting  Ri  Corp.,  Re  (abstract)   1082 

Rutland   R.   Co.,   Re    ^abstract)     1119 

Schenectady  Illuminating  Co.,  Re  (abstract)    1150 

Schenectady  -Power  Co.,  Re    (abstract)    1160 

Schenectady  R.  Co.,  Re   (abstract)    1162 

Seely  Electric  Co.,  Re   (abstract)    1161 

South  Buffalo  R.  Co.,  Re  (abstract)    1122 

South  Shore  Natural  Gas  &  Fuel  Co.,  Re  (abstract)    1092 

Standard  Light,  Heat  &  P.  Co.,  Re  (abstract)    (3  cases)    1083 

Staten  Island  Rapid  Transit  R.  Co.,  Re  (abstract)   1092 

Staten  Island  Rapid  Transit  R.  Co.,  Re  (abstract)   1119 

Staten  Island  Rapid  Transit  R.  Co.,  Re   (abstract)    1121 

Syracuse  Lighting  Co.,  Re   (abstract)    ; 1162 

Taxpayers'  Alliance  v.  New  York  C.  R.  Co * 964 

Tracy  Development  Co.,  Re   ( abstract)    1161 

Troy  &  G.  R.  Asso.,  Re  (abstract)    1160 

Wayne  Teleph.  Co.,  Re   (abstract)    1160 

West  Shore  R.  Co.,  Re   (abstract)    1113 

West  Shore  R.  Co.,  Re   (abstract)    (2  cases)    1114 

West  Shore  R.  Co.,  Re   (abstract)    1116 

West  Shore  R.  Co.,  Re   (abstract)    - * 1118 

West  Shore  R.  Co.,  Re  (abstract)   (3  cases)   1121 

West  Shore  R.  Co.,  Re   (abstract)    1122 

Ohio. 

Ashtabula  Teleph.  Co.,  Re    (abstract)    1093 

Begg  &  De  Forest,  Re  (abstract)    1153 

Berea  Pipe  Line  Co.,  Re   (abstract)    1164 

Brookville  A  L.  Lighting  Co.,  Re   (abstract)    '1154 

Bucyrus  Light  &  P.  Co.,  Re  (abstract)    1155 

Canal  Belt  R.  Co.,  Re   (abstract)    1155 

Canton  Electric  Co.,  Re  (abstract) 1093 
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GABton  Electric  Co.,  Re  (abstract)   1153 

Central  Contract  &  Fipance  Co.,  Re  (abstract)    1093 

Central  Gas  Co.,  Re  (abstract)   1093 

Central  Power  Co,,  Re  (abstract)    1153 

Citizens  Qas  &  E.  Co.,  Re  (abstract) 1093 

Cleveland  &  S.  Rapid  Transit  R.  Co.,  Re  (abstract)    1154 

Delaware  Water  Co.,  Re  (abstract)    1156 

Detroit,  T.  A  I.  R.  Co.,  Re  (abstract) 1155 

Imperial  Pipe  Line  Co.,  Re  (abstract) 1156 

Little  Miami  R.  Co.,  Re  (abstract)    1154 

Mahoning  Valley  R.  Co.,  Re  (abstract) 1153 

Mahoning  Valley  R.  Co.,  Re  (abstract)   1154 

Mahoning  Valley  R.  Co.,  Re  (abstract)    1156 

Marion  Water  Co.,  Re   (abstract)    1154 

New  York,  C.  &  St.  L.  R.  Co.,  Re  (abstract)  1157 

New  York  C.  R.  Co.,  Re  (abstract)    (2  cases)   1156 

New  York  C.  R.  Co.,  Re  (abstract)    1156 

Northern  Ohio  Traction  &  Light  Co.,  Re  (abstract)   1156 

Oberlin  Gkis  &  E.  Co.,  Re  (abstract)    1156 

Ohio  Fuel  Supply  Co.,  Re  (abstract)   1153 

Ohio  Qas  &  E.  Co.,  Re  (abstract)   1156 

Ohio  Service  Co.,  Re  (abstract) 1154 

Ohio  Utilities  Co.,  Re   (abstract)    1093 

Ohio  Valley  Electric  R,  Co.,  Re  (abstract)   1155 

Pittsburgh,  C.  C.  &  St.  L.  R.  Co.,  Re  (abstract)    1156 

Springfield  Light,  Heat  &  P.  Co.,  Re  (abstract)   1156 

Standard  Slag  Co.  v.  Norfolk  A  W.  R.  Co.  (abstract)    1123 

Toledo  &  O.  C.  R,  Co.,  Re  (abstract)   1154 

Treat  &  Crawford,  Re  (abstract)    1093 

U.  B.  Light,  Heat  &  P.  Co.,  Re  (abstract)    1156 

Union  City  Teleph.  Co.,  Re  (abstract) 1092 

Yoimgstown  &  S.  Street  R.  Co.,  Re  (abstract)   1163 

Youngstown  &  S.  Street  R.  Co.,  Re  (abstract)   1157 


Oklahoma. 

American  Brick  &  Tile  Co.  v.  Atchison,  T.  &  S.  F.  R.  Co.  (abstract)   ..1123 

Cushing  Acid  Works  v.  Atchison,  T.  &  S.  F.  R.  Co.  (abstract)    1123 

Maloney  Tank  Mfg.  Co.  v.  Atchison,  T.  &  S.  F.  R.  Co.  (abstract)    1123 

Mid-Co.  Gasoline  Co.  v.  Atchison,  T.  &  S.  F.  R.  Co.  (abstract)   1123 

Oklahoma  Cotton  Seed  Crushers  Asso.  v.  Atchison,  T.  &  S.  F.  R.  Co. 

(abstract) 1123 

Tulsa  Glass  Co.  v.  Missouri,  K.  &  T.  R.  Co.  (abstract)    1124 


Oregon. 

Oregon-Washington  R.  k  Nav.  Co.,  Re   (abstract)    1124 

Southern  P.  Co.,  Re   (abstract)    1124 
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PeniisjrlTaiUa. 

De  Long  v.  Lehigh  Valley  R.  Co 982 

Oaleton  ▼.  Potter  Qas  Co 4i4 

Jaooby  v.  Pittsburgh  R.  Co.   448 

Lehigh  Nav.  Electric  Co.  Facility  Crossing,  Re  (abstract)    1088 

McConnellsburg  &  Ft.  L.  R.  Co.,  Re   467 

Morris  Weil's  Sons  v.  Philadelphia,  B,  A^  W.  R.  Co.  (abstract)    1124 

New  Jersey  Zinc  Co.  v.  Central  Railroad  Co.  of  New  Jersey  (abstract)  1124 

Pennsylvania  Utilities  (^.  y.  Lehigh  Nav.  Electric  Co ^ 451 

Philadelphia  B.  4  W.  R.  Co.,  Re  (abstract)    1083 

Wayerly  Oil  Works  Co.  v.  Pennsylvania  R.  Co.  (abstract)    1124 

Whiteonib  v.  Duquesne  Light  Co 979 

Philippine. 

Carson,  Re  (abstract)    1093 

Manila  R.  Co.,  Re   (abstract)    (2  cases)    1167 

Oteyza,  Peres  &  Centenera,  Re   (abstract)    (2  cases)    «. 1167 

Rhode  Island. 

Collyer,  Re    (abstract)    1124 

Collyer,  Re  (abstract)   (3  cases)    1125 

ITew  York,  N.  H.  A  H.  R.  Co.,  Re  (abstract)    (2  cases)   1124 

Rhode   Island  Co.,   Re    (abstract)    1124 

South  Dakota. 

Commercial  Club  v.  Chicago,  M.  &  St.  P.  R.  Co 983 

Nebraska  Teleph.  Co.,  Re  (abstract)    1093 

Texas. 

Circular  No.  5074  (abstract)  1125 

Circular  No.  5077  (abstract)  1125 

Circular  No.  5078  (abstract)  1125 

Circular  No.  5079  (abstract)  1125 

Circular  No.  5081  (abstract)  1125 

Circular  No.  5085  (abstract)  1125 

Circular  No.  5091  (abstract) 1125 

Circular  No.  5092  (abstract)  1125 

Circular  No.  5094  (abstract)  1125 

Circular  No.  5095  (abstract)  1125 

Circular  No.  5097  (abstract)  1125 

Circular  No.  5098  (abstract)  1125 

Circular  No.  5100  (abstract)  1125 

Circular  No.  6101  (abstract)  1126 

Circular  No.  5102  (abstract)  1126 

Circular  No.  6103  (abstract)  1126 
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Circular  No.  6104   (abstract)    1126 

Circular  No.  6105    (abstract)    1126 

Circular  No.  6109    (abstract)    1126 

Galveston,  H.  &  S.  A.  R.  Co.,  Re  (abstract) 1126 

Galveston,  H.  &  S.  A.  R.  Co.,  Re,  (abstract)    (2  cases)    112C 

General  Order  Circular  No.  5117    (abstract)    1126 

Vermont. 

Connecticut  yalley  Teleph.  Co.,  Re  (abstract) 1157 

Essex  Storage  Electric  Co.,  Re  (abstract) » 116S 

Hortonia  Power  Co.,  Re   (abstract)    , *<--*•• 1158 

New  England  Teleph.  &  Teleg.  Co.,  Re  (abstract)    ..«*^*,*.. 1157 

New  England  Teleph.  &  Teleg.  Co.,  Re  (abstract)    1158 

Wisconsin. 

Groat  V.  Chicago,  St.  P.  M.  ^  0,  R.  Co.,  Re  (abstract)   1126 

Interstate  Transfer  K  Co.,  Re  (abstract)    1084 

Ironwood  &  B.  R.  &  Light  Co.,  Re  (abstract)   1083 

Poy  Sippi  Teleph.  Co.,  Re 409 

Wyoming. 

Bent,.  Re   (abstract)    1084 

Irvine,  Re  (abstract) 1084 
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MODIFICATIONS 

Arizona. 

Tuma  Electric  &  Water  Co.  v.  Johannsen   (abstract)    1916D,  p.  415. 
Order  affirmed  on  rehearing  (December  20,  1916). 

California. 

Alturas  Electric  Power  Co.,  Re  (abstract)   1916D,  p.  237. 

Form  of  mortgage  approved  (January  31,  1917). 
Deatli  Valley  R.  Co.,  Re,  1918C,  p.  761. 

Applicant  authorized  to  issue  272  additional  shares  of  stock  (February 
17,  1917). 
Fontana  Power  Co.,  Re,  1917A,  p.  633. 

Form  of  mortgage  approved  (January  30,  1917;  February  6, 1917). 
Lindsay  Home  Teleph.  &  Teleg.  Co.,  Re  (abstract)   1916F,  p.  1087. 

Form  of  mortgage  approved   (December  13,  1916). 
Pacific  Gas  &  Electric  Co.,  Re   (abstract)   1916C,  p.  748. 

Disposition  of  proceeds  of  bond  issue  authorised  (January  4,  1917). 
San  Di^o  Consolidated  Gas  &  Electric  Co.,  Re,  1917 A,  930. 

Schedule  of  rates  for  series  municipal  street  lighting  eetaUished  (Jan- 
uary 18,  1917). 

District  of  Columbia. 

Regulation  for  electric  service  in  the  District  of  Columbia,  Re,  1915A,  p. 
527. 
D,  E,  and  F  of  Section  7  of  the  order  amended  (February  27,  1917). 

Illinois. 

Chicago,  Fox  Lake  &  N.  E.  R.  Co.,  Re  (abstract)  1916F,  p.  926. 

Order  confirmed  on  rehearing  ( January  4,  1917 ) . 
City  Water  Company,  Re  (abstract)   1916F,  p.  1038. 

Change  in  form  of  mortgage  authorized  (December  28,  1916). 
Grand  Trunk  Ry.  System,  Re  (abstract)  1915F,  1088. 

On  rehearing,  rates  held  to  be  reasonable  and  certain  passenger  trains 
authorized  to  be  discontinued   (February  14,  1917). 
Bule  for  Overhead  Electrical  Construction,  Re,  1917A,  p.  843. 

Rules  229,  502-A,  and  705  modified  (February  12,  1917y. 
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-    Ix>ui8iana. 

Brewer-Neinstadt  Lumber  Ck).  v.  Alexandria  &  W.  R.  Co.  (abstract)  1017A, 
p.  1096. 
Order  modified  so  as  to  increase  rates  from  2  to  3  cents  per  hundred 
pounds  on  shipments  of  hardwood  and  cypress  lumber,  etc.,   (Feb- 
ruary 9,  1917). 
Railroad  Commission  y.^New  Orleans,  T.  &  M.  R.  Co.  (abstract)  1916F,  p.  959. 

Order  canceled  and  proceedings  dismissed  (February  9,  1917). 
St.  Louis,  I.  M.  &  S.  R.  Co.  Re  (abstract)  1916F,  p.  352. 

Order  canceled  and  service  ordered  restored  (February  9,  1917). 

Missouri. 

Kage  V.  Missouri  Public  Utilities  Company  (abstract)  1916P,  p.  1092. 

Order  set  aside  and  specifications  for  construction  of  intake  pumping 
station  and  discharge  line  made  (March  9,  1917). 

New  York,  First  District. 

Manhattan  Bridge  Three  Cent  Line  ▼.   Brooklyn  4&  North  River  R.   Co. 
(abstract)  1916F,  p.  1100. 

Order  amending  original  order  as  amended  (February  28,  1917). 

See  also  list  of  Appeals,  Rehearings,  and  Modifications  in  1917A. 
Moritz  y.  Edison  Electric  Illuminating  Co.  1917A,  p.  364. 

On  rehearing  a  lighting  schedule  of  8  cents,  6  cents,  and  5  cents,  for 
the  first  two  hours,  the  second  two  hours,  and  for  the  access  over 
4  hours  average  daily  use  of  the  maximum  rate  demand,  respec- 
tively; and  power  schedule  of  8  cents,  5  coits,  and  3  cents  lor  the 
first  hour,  second  hour,  and  excess  over  two  hours  of  the  average 
daily  use  of  the  maximum  demand  respectively  was  established 
(December  23,  1916). 


Ohio. 

Lima  y.  Lima  Teleph.  &  Teleg.  Co.  1916E,  670. 

On  rehearing  reproduction  value  of  property  fixed  at  $768,655,  deprecia- 
tion at  $91,432.13,  and  the  present  yalue  at  $677,222.95    (March 
9,  1917). 
Youngstown  &  N.  R.  Co.,  Re  (abstract)   1916F,  p.  44. 

Authority  to  issue  additional  bonds  given  (February  26,  1917). 


Oklahoma. 

Brandon  y.  St.  Louis  &  a  F.  R.  Co.  (abstract)  1916F,  p.  1067. 

Order  modified  to  include  only  trains  mentioned  in  complaint  (October 
13,  1916). 
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Oregon. 

Bend  v.  Water,  Light  &  Power  Co.  1915F,  p.  913. 

Rates  established  made  applicable  as  maximum  rate  upon  permission 
of  utility  (March  5,  1917). 

Pennsylvania. 

Thayer  v.  Beaver  Valley  Water  Co.  1916E,  p.  962. 
Schedule  of  rates  established   (March  13,  1917). 

Texas. 

Circular  No.  5060,  Re  (abstract)  1917A,  p.  1125. 

Circular  withdrawn  and  canceled  by  Circular  No.  5115  ,( March  1,  1917). 
Commodity  Tariff  3-B,  Re  (abstract)   1916D,  p.  357. 

Tariff  canceled  by  arcular  No.  5117  ( March*  1,  1917). 
Commodity  Tariff  No.  9-C,  Re  (abstract)   1916B,  354. 

Tariff  canceled  by  Circular  No.  6117  (March  1,  1917). 
General  Tariff  of  Class  Rates  No.  4,  Re  (abstract)  1917A,  p.  1123. 

Tariff  canceled  by  Circular  No.  6117  (March  1,  1917). 

Wisconsin. 

Canton  Social  Center  v.  Minneapolis,  St.  P.  &  S.  S.  M.  R.  Co.   (abstract) 
1915E,  p.  919. 

Petition  for  the  rescinding  of  order  dismissed  (January  30,  1917). 
Ottun  V.  Great  Northern  Jl.  Co.  (abstract)   1916B,  p.  1054. 

Railroad  company  authorized  to  establish  daily  flag  stop  at  Dedham 
(January  15,  1917). 
Union  Center  v.  Chicago  &  N.  W.  R.  Co.  (abstract)  1916E,  p.  89. 

Order  affirmed  on  rehearing  (January  9,  1917). 
Walsh  V.  Chicago,  M.  &  St.  P.  R.  Co.  (abstract)  1916F,  p.  1074. 

Apportionment  of  cost  of  spur  track  (February  6,  1917). 


Digitized  by 


Google 


Digitized  by 


Google 


PUBLIC  UTILITIES 
REPORTS 


ANNOTATED 


ILLINOIS  PUBLIC  UTILITIBS  OOMMISSIOK. 

CITY  OP  LINCOLN 

V. 

LINCOLN  WATER  &  LIGHT  COMPANY. 

[No.  2496.] 

(4  111.  P.  U.  C.  R.  113.) 

Valuation  ^^  StocJc  and  bond  issues  as  measure  of  value  ^^  Bond  dis» 
count, 

1.  Issues  of  stocks  and  bonds  cannot  be  used  as  a  guide  to  value 
in  a  rate  case,  where  bond  discount  has  been  capitalized  and  too  much 
consideration  given  to  extinct  bonds  issued  prior  to  a  receivership. 

Valuation '^Original  cost '^Factor  to  he  considered. 

2.  The  original-cost  method  of  valuing  public  utilities  property 
must  be  given  due  weight  in  a  valuation  for  rate  making. 

Valu<Uion -^  Appreciation -^  Consideration  to  he  given. 

3.  Failure  to  recognize  the  appreciation  of  a  utility's  property  in 
a  rate  valuation  does  not  necessarily  constitute  confiscation,  since 
the  courts  have  not  stated  that  reproduction  cost  new — or  less  depre- 
ciation— ^must  be  the  sole  criterion  of  value. 

Valuation'^ Land -^ Bight  of  user. 

4.  A  valuation  of  a  water  plant  for  rate  making  should  not  in- 
clude the  value  of  a  standpipe  lot,  which,  if  not  used  for  that  pur- 
pose, ifl  subject  to  reversion  to  a  city. 

VoM'uation'^  Water  rights -^Reserve, 

5.  No  allowance  should  be  made  in  a  rate  valuation  for  a  water 
right,  on  the  theory  that  it  is  a  reserve  and  in  the  nature  of  insur- 
anoe,  where  it  u  admitted  that  the  present  location  of  the  company's 
wells  and  pumping  plant  is  perfectly  suitable  for  water  supply,  and 
that  8oeh  condition  will  con^ue. 

P.U.R.1917B.  1 
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Valuation'^  Land -^Anticipation  of  future  needs, 

6.  Large  tracts  of  land  held  ostensibly  for  the  future  water- 
supply  requirements  were  included  in  a  rate  valuation,  it  appearing 
that  they  might  be  considered  as  used  or  useful  to  the  utility. 

Apportionment'^ Land -^ Water  and  electric  departments, 

7.  In  apportioning  the  value  of  a  mtiUt/s  land  for  rate  making 
between  its  water  and  electric  departments,  five  sixths  of  its  total 
value  was  assigned  to  the  water  department. 

Valuation  —  Land — Improvements. 

8.  The  cost  of  an  improvement  to  land — such  as  a  cinder  fill — 
should  not  be  added  to  its  value  for  rate  making  in  a  valuation  based 
on  the  reproduction  theory,  in  which  the  land  has  been  appraised  at  its 
present-day  appreciated  value. 

VdhMtiim^  Normal   cost    theory  ^  Overhead   charges '^Ootitraetor^s 
profits. 

9.  An  overhead  for  contractor's  profit  should  not  be  added  to-  a 
normal  oost  estimate  of  the  value  of  a  utility's  prqperly  in  a  valua- 
tion for  rate  making. 

ApportUyiMnent^ Buildings'-' Electric  and  water  departments. 

10.  In  a  rate  valuation,  25  per  cent  of  the  present  value  of  all  the 
jointly  used  and  useful  buildings  and  structures  of  a  utility  were  ap- 
portioned to  its  electric  department,  and  approximately  76  per  cent  to 
its  water  department. 

Apportionment  —  Plant   equipment  —  Electric   and   u>ater   depart^ 
ments. 

11.  In  a  rate  valuation  75  per  cent  of  the  total  value  of  the  jointly 
used  plant  equipment  of  a  utility  was  apportioned  to  its  electrical 
department  and  25  per  cent  to  its  water  department. 

Apportionment  —  General  equipment  —  Electric  and  water  depart* 
ments, 

12.  In  a  rate  valuation  general  equipment,  jointly  used  by  the  elec- 
tric and  water  departments  of  a  utility,  was  equally  apportioned  be- 
tween them. 

Valuation  —  TJndisturhed  paving  —  Confiscation, 

13.  The  fact  that  a  question  of  confiscation  is  not  involved  does 
not  alter  the  rule  that  no  value  should  be  allowed  for  undisturbed 
paving  in  a  valuation  for  rate  making. 

Valuation  —  Overhead  expenses  —  Definition. 

14.  Overhead  expenses  are  a  surcharge  upon  the  appraised  value 
of  tangible  utility  property — or  selected  classification  thereof — ^to  cover 
both  actual  and  hypothetical  items,  such  as  engineering  during  con- 
struction, contingencies,  and  incidentals,  administration  and  l^al  ex- 
penses during  construction,  supervision  and  tools  during  construction, 
interest  upon  capital  expended  during  construction,  insurance  and  taxes 
during  construction,  inventory  omissions,  and  other  features  of  simi- 
lar character. 

Valuation  —  Overhead  expenses  —  Interest   during  construction  — 
Period. 

15.  A  year's  time  for  the  construction  of  an  electric  plant  of  a  sise 
P.U.R.1917B. 
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and  capacity  identical  with  one  costing  considerably  less  than  $300,000 
ifl  ample,  and  therefore  an  allowance  of  time  in  excess  of  fifteen  to 
eighteen  months  would  be  ezcessive. 
TmMmmition^  Overheads '^CharacterUtics  of  property, 

16.  In  the  determination  of  a  fair  allowance  for  overheads,  con- 
sideration should  be  given  to  the  general  characteristics  of  a  prop- 
erty and  to  the  efficiency  of  its  operation  as  a  public  utility  in  order 
that  a  measure  may  be  obtained  of  the  skill  and  judgment  exerted  dur- 
ing construction. 

YaUtaHon^  Overhead  expenses  <^  Percentage, 

17.  In  the  valuation  of  a  water  and  electric  property  for  rate  mak- 
ing, allowances  of  from  13  to  15  per  cent  of  its  reasonable  present  value 
were  held  adequate  to  cover  all  overheads. 

Yaluation^Bond  discount, 

18.  Bond  discount  should  not  be  allowed  to  be  capitalized  on  the 
theory  that  it  is  a  necessary  part  of  original  cost;  but  it  may  be  oon- 
sidered  on  the  question  of  return. 

YmMuMon^^  Materials  and  suppUss, 

19.  An  average  sum  to  cover  the  ordinary  investment  in  materials 
and  supplies  necessary  to  utility  operations  is  a  reasonable  and  proper 
capital  charge  in  a  rate  determination,  but  materials  and  supplies  car* 
ried  for  new  construction  should  be  exduded. 

YiOuaUon^  Material  and  supplies  ^Amount  allowed, 

20.  In  a  rate  valuation  an  allowance  of  $6,000  was  made  for  ma- 
terials and  supplies  for  the  electric  department  of  a  utility  and  $2,000 
for  its  water  department,  or  5.45  per  cent  and  .93  per  cent  of  the  pres- 
ent value  of  the  property  devoted  respectively  to  each  department. 

Yahiotion^  Working  capital  <^  Definition, 

21.  Working  capital  should  represent  an  average  sum  which  is  suffi- 
cient and  ample  under  normal  conditions  to  meet  and  carry  the  obli- 
gations incurred  in  bills  payable  prior  to  a  reimbursement  obtained 
from  bills  receivable. 

YdUuUion  ^'Working  capital  ^'Amount  (Mowed, 

22.  In  addition  to  an  allowance  of  $8,000  for  materials  and  sup- 
plies in  a  rate  valuation,  an  allowance  of  $7,000  was  made  for  work- 
ing capital  to  be  divided  equally  between  the  electric  and  water  depart- 
ments of  a  utility  constituting  3.18  per  cent  and  1.63  per  cent  of  the 
present  values  of  the  properties  apportioned  to  each  department. 

V^predatUm  —  Definition, 

23.  Depredaticm  may  be  broadly  defined  as  the  lessening  in  worth 
of  any  article  by  wear  and  tear,  by  the  action  of  the  elements,  by 
supersession  through  improved  devices,  by  insufficient  capacity,  or  by 
other  similar  and  divers  causes,  physical  depreciation  representing  that 
portion  of  the  value  which  has  gone  from  an  article  by  reason  of  use 
or  exposure  to  the  elements,  and  functional  depreciation  comprising 
lessening  in  value  because  of  progress  in  the  arts  requiring  more  efficient 
appliances  of  larger  capacities. 

Depreciation '^Accrued '^Method  of  measuring, 

24.  In  ascertaining  the  present  value  of  utility  property  for  rate 
P.U.R.1917B. 
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making,  the  sinking-fund  method  of  estimating  accrued  depreciation 
should  not  be  employed,  where  it  would  g^ve  values  in  excess  of  those 
represented  by  the  actual  physical  condition,  especially  where  the  com- 
pany has  not  been  consistent  in  onploying  such  method  in  proTlding  for 
accruing  depreciation. 
Valuation '^  Going  value  ^^  Bstahliahed  husinesa. 

25.  In  a  rate  valuation  the  Illinois  Commission  gives  due  weight 
to  opinion  evidence  as  to  the  value  of  established  buBineas,  but  views 
such  evidence  in  a  reasonable  manner  which  is  fair  and  equitable  to 
both  parties. 

Valuation '^ Fair  value ^^ How  determined^' Value   of   u)hole  piant 
and  value  of  parts, 

26.  Fair  value  for  rate  making  is  not  obtained  by  formula  or  by 
fixing  an  individual  value  to  each  of  the  many  component  parts  of  the 
plant  for  the  ptu*po8e  of  summaticm,  but  is  arrived  at  by  the  exercise 
of  reasonable  judgment  upon  all  of  the  evidence,  and  may  be  more  or 
less  than  the  summation  of  the  values  of  the  separate  parts. 

Valuation -^  Date '^Suhsequent  henefUs* 

27.  Findings  of  value  and  as  to  rates  were  made  in  a  rate  pro- 
ceeding as  of  the  date  of  the  appraisal,  although  betterments  had  since 
been  added,  it  appearing  that  rates  would  not  be  materially  atfected 
thereby,  and  that  they  might  easily  be  corrected  upon  application,  if 
necessary. 

Return  ^ReuHird  for  effloienoy '^  Past  and  present  operation. 

28.  The  Illinois  Commission's  judgment  as  to  a  utility's  past  and 
present  efficiency  of  operation  and  management  is  reflected  in  the  rate 
of  return  fixed  in  a  rate  proceeding. 

Return '^  Reward  for  efjicieney  ^^  Future  operations, 

29.  A  utility  is  entitled  upon  a  readjustment  of  rates  to  an  in- 
crease in  the  rate  of  return  fixed  in  an  initial  rate  investigation,  if  it 
is  able  to  show  marked  savings  due  directly  to  efliciency  of  operation 
and  management,  provided  it  exhibits  a  willingness  to  share  its  sav- 
ings with  its  consiuners  by  making  future  rate  reductions  from  time 
to  time. 

Return  ^Electric  utility  ^Percentage, 

30.  A  return  of  7i  per  cent  per  annum  upon  the  fair  and  reasonable 
value  of  the  active  property  of  an  electric  utility  operating  in  the  city 
of  10,000  inhabitants  was  found  to  be  reasonable. 

Return -^  Water  utility '^  Per cent€Lge. 

31.  A  return  of  7  per  cent  upon  the  fair  reasonable  value  of  the 
active  property  of  a  water  utility  operating  in  a  catf  of  10,000  inhabi- 
tants was  held  to  be  reasonable. 

Depreciation  ^Electric  plant '^  Annual  oUotoiMtoe. 

32.  An  annual  allowance  of  $6,000  with  an  additional  annual  allow-^ 
ance  of  4^  per  cent  of  the  cost  of  all  additions  and  betterments,  to- 
gether with  all  earnings  of  the  fund,  was  held  to  be  reasonable  for 
the  electric  department  of  a  utility. 

Depreciation '^  Water  utUity  ^^  Annual  aUotoance. 

33.  An  annual  allowance  of  $3,300  plus  an  annual  allowance  of  1^ 
P.U.R.1917B. 
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per  oat  of  tlio  oort  of  all  additions  and  betterments,  together  with  the 
earnings  of  the  fund,  was  held  to  be  reasonable  for  the  water  depart- 
ment of  a  utility. 
Return  ^Operating  expenses  ^^  Bad  debts, 

34.  Bad  debts  are  a  proper  charge  to  operating  expenses. 
Return  ^Operating  expenses  ^  Supervision  charge  by  holding  com,' 

pany. 

35.  An  allowance  of  $2,000  was  held  ample  for  mere  operating 
serrioes  rendered  by  a  holding  company  to  an  operating  company  serv- 
ing a  city  of  10,000  inhabitants,  especially  where  the  operation  and 
management  are  not  of  such  a  superior  character  as  to  warrant  large 
service  fees. 

Return  ^Operating  expenses  ^  Overhead  charges. 

36.  A  portion  of  managerial  and  supervisory  services,  sufficient  to 
represent  an  amoimt  chargeable  to  and  allowed  as  overhead  expenses 
in  the  capital  account,  should  be  deducted  from  operating  expenses  in 
determining  whether  the  company  is  receiving  a  fair  rate  of  return. 

Return -^Overcharging  operating  or  capital  acoount,<^  Cost  of  fran^ 
chise, 

37.  Expense  incurred  in  an  effort  to  secure  a  franchise,  although 
unsuccessful,  should  not  be  charged  to  the  operating  account  in  deter- 
mining the  reasonableness  of  the  return. 

Return '^Overcharging  operation  account -^  Electric  equipment. 

38.  Expenditures  for  property  of  an  electric  company  such  as  wires, 
poles,  anchors,  crossarms,  valves,  insulators,  rheostats,  belting,  trans- 
formers, etc.,  included  in  the  inventory  in  a  rate  valuation  cannot  be 
allowed  as  part  of  the  normal  operating  expenses  of  the  company  in 
determining  the  reasonableness  of  the  return. 

Return  ^Normal  operating  expenses ^^ Method  of  ascertaining. 

39.  A  proper  determination  of  fair  normal  operating  expenses  is 
not  to  be  had  merely  by  the  averaging  of  similar  past  expenses  over 
a  long  period  of  years;  or  by  taking  averages  for  the  last  two  years 
where  prices  are  increasing  and  at  the  same  time  taking  averages  for 
a  period  of  five  years  past,  in  order  to  gain  advantage  of  high  operat- 
ing cost;  or  by  assuming  the  latest  years'  abnormally  high  prices;  but 
by  observing  the  trend  of  each  separate  group  of  expenses  from  data 
submitted  in  the  records. 

Return -^  Operating  expenses  ^^  Miscellaneous  expenditures, 

40.  In  estimating  operating  expenses  in  a  rate  case  a  plentiful  al- 
lowance should  be  made  to  reimburse  the  company  for  unusual  expen- 
ditures which,  although  impossible  of  prediction  on  past  performance, 
nevertheless  are  certain  to  occur  in  one  shape  or  another  each  year. 

Return  —  Procedure  expenses  —  Amortization, 

41.  A  public  utility  will  not,  in  a  rate  proceeding,  be  allowed  a 
■ufScient  sum  in  operating  expenses  to  amortize  Conunission  procedure 
expenses,  where  it  appears  that  excessive  rates  have  been  collected 
iinoe  the  date  of  the  complaint,  sufficient  to  more  than  equalize  pro- 
eednre  expensea. 

P.UJLIOITB. 
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XUitea '^  Electricity  ^  Bloch  rates '■^Maacimufn  detnand  rates, 

42.  Although  the  lUinois  Commiasion  favors  the  block  form  of  rates 
for  residential  and  commercial  consumers,  a  utility  was  permitted,  if 
it  desired,  to  file  alternative  schedules  of  electric  rates  of  theoretical 
maximum  demand  form,  equivalent  to  those  set  forth  in  the  order, 
provided  that  such  alternative  schedules  carried  no  increases. 

Discrimination '^  Electric  rates '^  Residential  and  comaneroial  lights 
ing. 

43.  Separate  classifications  should  appear  for  residential  and  com- 
mercial consumers  in  schedules  for  electric  lighting  service,  since  the 
unit  cost  of  the  two  services  is  different. 

Discrimination '^  Special  contract  to  large  consumers. 

44.  Special  contracts  for  service  to  large  consumers  should  be  dis- 
continued in  favor  of  proper  rate  schedules  under  which  all  consiuners 
of  similar  classification  may  be  served. 

Bates '^  Electricity  ^  Minimum  charge  ^  Sliding  scale, 

46.  In  prescribing  a  schedule  of  electric  rates  a  uniform  minimum 
monthly  charge  was  fixed  in  preference  to  a  theoretical  sliding  scale 
minimiun  b&sed  on  the  individual  maximum  demand. 

Discrim^ination  ^^  Street  lighting  ^^  Free  service, 

46.  The  mimicipal  street  lighting  rates  of  an  electric  utility  were 
fixed  with  reference  to  the  cost  of  the  service,  all  free  electric  service 
to  the  city  being  eliminated  and  provided  for  at  regular  metered  rates. 

Apportionment^' Water '^Fire'protection  and  domestic  service, 

47.  Apportionment  of  the  value  of  the  total  property  of  a  water 
company  was  made  on  the  basis  of  43  per  cent  to  fire-protection  service 
and  57  per  cent  to  the  general  service,  total  operating  expenses  on  the 
basis  of  15.3  per  cent  to  the  fire-protection  service,  and  total  charges, 
including  operating  expenses  and  mixed  expenses,  on  the  basis  of  32.4 
to  such  service. 

Bates '^Water^  Individually  oumed  fire-protection  apparatus. 

48.  A  service  charge  in  proportion  to  the  size  of  the  service  pipe 
should  be  made  for  private  fire  protection  where  consumers  have  in- 
stalled and  own  their  individual  fire-protection  apparatus. 

BttteS'^  Water  ^Private  fire  protection^  Lines  installed  "by  utility. 

49.  Rates  for  private  fire-protection  service,  where  the  lines  are 
installed  by  the  utility,  should  be  similar  to  those  fixed  for  extensions 
and  additions  to  the  municipal  service,  with  the  proviso  that  the  con- 
sumer agree  to  pay  the  established  rate  for  a  predetermined  period, 
or  should  possibly  be  a  combination  of  service  and  footage  rates. 

Bates  —  Water  —  Minimum,  charge. 

50.  Minimum  bills  of  a  water  company  were  fixed  at  50  cents  per 
month  for  f-inch  services  or  smaller,  $1  per  month  for  f-inch  and 
1-inch  services,  and  $2  per  month  for  1^-inch  and  larger  services;  ex- 
cept that  for  a  few  special  cases  of  water  meters  of  4-inch  size  and 
larger,  the  minimum  monthly  bill  was  required  to  be  commensurate 
with  the  cost  of  the  meter  plus  its  installation. 

[November  28,  1916.] 
P.U.R.1917B. 
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Complaint  relative  to  electric  rates  and  water  rates  of  the 
Lincoln  Water  &  Light  Company  in  the  City  of  Lincoln,  County 
of  Logan.  The  total  value  of  the  property  of  the  electric  depart- 
ment devoted  to  public  use  was  found  to  be  $110,000^  and  of  the 
water  department,  $216,000,  or  a  total  of  $325,000.  Existing 
rates  were  found  to  be  too  high,  and  new  schedules  fully  set  forth 
in  the  order  were  fixed. 

Shaw,  Commissioner:  The  petitioner  herein,  the  city  of 
Lincoln,  a  municipal  corporation  in  the  county  of  Logan,  under 
date  of  March  19,  1914,  filed  with  this  Commission  a  formal 
complaint,  in  which  it  is  alleged:  (1)  That  the  Lincoln  Water 
&  Light  Company  is  a  public  utility  and  as  such  is  subject  to  the 
provisions  of  *'An  Act  to  Provide  for  the  Regulation  of  Public 
Utilities;  '*  (2)  that  the  said  Lincoln  Water  &  Light  Company 
charges  and  receives  for  water  and  light  furnished  by  it  to  the 
said  city  and  its  inhabitants,  an  excessive,  unjust,  and  unreason- 
able rate  of  charge  for  the  commodity  furnished ;  and  it  is  prayed 
that  the  respondent  may  be  reqtiired  to  answer  the  said  charges 
and  that,  upon  a  final  hearing  hereof,  the  Commission  will  make 
such  an  order  in  the  premises  as  may  seem  meet. 

The  respondent  herein,  the  Lincoln  Water  &  Light  Company,  a 
corporation  and  public  utility  organized  and  existing  under  the 
laws  of  the  state  of  Illinois,  filed  no  answer  to  the  aforesaid  com- 
plaint. At  a  preliminary  hearing  on  May  19,  1914,  the  case  was 
continued  by  agreement  to  June  16,  1914,  when  a  continuance  to 
September  1,  1914,  was  g]fanted  the  petitioner  in  order  that  it 
could  prepare  and  file  an  inventory  and  appraisal  of  the  respond- 
ent's properties,  in  support  of  the  complaint  and  allegations. 
Upon  September  1,  1914,  the  petitioner  was  not  in  readiness  to 
proceed  with  its  case,  and  at  its  request  the  case  was  continued 
without  date,  to  be  set  for  hearing  upon  a  fifteen-day  notice  from 
either  party.  On  March  16,  1915,  the  respondent  filed  a  petition 
which  set  forth,  among  other  things,  that  it  had  retained  an  ex- 
pert engineer  to  prepare  and  complete  an  inventory  and  appraisal 
of  its  electric  and  water  properties  in  the  city  of  Lincoln,  and 
which  prayed  that  this  Commission  set  a  date  (not  less  than 
fifteen  days  after  the  filing  of  the  petition)  for  further  hearing 
of  this  cause. 
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Acting  upon  the  said  petition  of  the  respondent,  the  Commis- 
sion set  the  case  for  hearing  on  April  7,  1915.  At  this  hearing, 
and  at  subsequent  hearings,  botib  the  petitioner  and  the  respondent 
introduced  into  the  record  inventories,  appraisals,  and  other  data 
and  information  relative  to  a  valuation  and  rate-making  proced- 
ure. Eight  separate  hearings,  consuming  fifteen  days'  time,  were 
held  in  Springfield,  with  the  exception  of  the  hearing  of  Decem- 
ber 9,  1916,  which  was  held  in  Chicago.  The  final  hearing  oc- 
curred in  Springfield  on  December  28,  1915.  At  the  various 
hearings,  appearances  were  entered  by  City  Attorney  Uri  Kis- 
singer and  Attorney  Peter  Murphy  for  the  petitioner,  and  by 
Attorney  C.  Everett  Smith,  Attorney  David  H.  Harts,  and 
Attorney  Harry  L.  Butler  for  the  respondent  Seventeen  witness- 
es either  gave  testimony  or  presented  exhibits  totaling  thirty-one 
in  number.  Much  testimony  and  evidence  have  been  introduced 
bearing  upon  the  inventories,  appraisals,  and  valuations  of  the 
respondent's  properties  which  are  used  in  and  useful  to  render- 
ing electric  service  and  water  .service  in  the  city  of  Lincoln ; 
upon  operating  expenses  which  are  incurred  in  the  manufacture 
and  delivery  of  the  said  electric  service  and  the  said  water  serv- 
ice ;  upon  the  style,  form,  and  magnitude  of  rate  schedules  which 
are  deduced  from  certain  assumptions  made  by  the  respective 
experts ;  and  upon  divers  other  matters  pertaining  to  the  ultimate 
question  of  reasonable  electric  and  water  rates  in  the  said  city  of 
Lincoln.  In  the  r^ular  course  of  procedure,  representatives  of 
the  Commission's  engineering  and  accounting  staffs,  at  various 
times,  visited  the  respondent's  electric  and  water  plants  and  prop- 
erties, checked  its  inventories  and  exhibits,  inspected  the  physi- 
cal condition  of  the  property,  examined  the  respcmdent's  books 
and  records,  secured  statements  of  operating  ei^nses  and  rev- 
enues, and  determined  as  far  as  practicable  all  facts  and  data 
which  relate  to  the  question  of  rates  involved  herein,  and  later 
these  representatives  submitted  exhibits  and  gave  testimony  in 
support  of  their  investigations.  Subsequent  to  the  hearings  in 
the  matter,  counsel  for  petitioner  and  counsel  for  the  respondent 
both  filed  briefs.  The  last  brief  was  filed  under  date  of  March 
23,  1916. 

A  summation  of  the  various  witnesses,  alphabetically  ar* 
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ranged^  together  with  their  occupations,  and  including  a  notation 
of  the  subject  matter  testified  to,  as  the  same  appears  fr<xn  the 
record,  is  subjoined*    The  list  is  inserted  to  assist  in  the  identi- 
fication of  names  which  may  be  used  hereinafter. 
Bates,  E.  W.,  an  owner  and  dealer  of  real  estate  in  Lincoln,  Il- 
linois, appeared  in  behalf  of  tibe  petitioner  and  testified  as 
to  the  value  of  the  real  property  of  the  respondent. 
Bennett,  C.  G.,  mechanical  engineer  of  the  State  Public  Utilities 
Commission  of  Illinois,  of  Springfield,  Illinois,  appeared  in 
behalf  of  the  Commission's  engineering  staff,  and  submitted  a 
valuation  of  the  property  of  the  water  department  of  the  Lin- 
coln Water  &  Light  Company,  together  with  extended  data 
pertaining  to  the  question  of  water  rates  in  the  city  of  Lincoln. 
Corwine,  James  W.,  formerly  counfy  treasurer  and  county  col- 
lector of  county  of  Logan,  appeared  in  bdiialf  of  the  respond- 
ent and  testified  as  to  the  value  of  the  real  property  of  the 
respondent 
Cuddebadk,  A.  W.,  engineer  and  general  supe^tendent  of  the 
New  Jersey  Security  Company,  of  Paterson,  New  Jersey, 
appeared  in  behalf  of  the  respondent  and  testified  as  to  rela- 
tion between  the  Lincoln  Water  &  Ligiht  Company  and  its 
holding  company. 
Gordon,  F.  G.,  an  engineer  in  the  employ  of  D.  H.  Maury,  con- 
sulting engineer,  of  Chicago,  Illinois,  appeared  in  behalf  of 
the  respondent  in  suf^ort  of  Maury's  inventory  and  appraisal 
of  the  properties  of  tiie  Lincoln  Water  &  Light  Company. 
Graham,  Douglas  A.,  principal  assistant  engineer,  associated 
with  D.  H.  Maury,  consulting  engineer,  of  Chicago,  Illinois, 
appeared  in  behalf  of  the  respondent  in  support  of  Maury's 
inventory  and  appraisal  of  the  properties  of  the  Lincoln  Water 
ft  Light  Company.  <' 

Hammond,  W.  M.,  accountant  of  the  State  Public  Utilities 
Commission  of  Illinois,  of  Springfield,  Illinois,  examined  the 
bodes  of  account  of  the  respondent  and  appeared  in  behalf  of 
the  Commission's  accounting  staff,  and  testified  in  support  of 
an  audit  which  he  had  prepared. 
Himmelblau,  David,  certified  public  accountant  in  the  employ  of 
Anderson,  Delaney,  &  Company,  certified  public  accountants, 
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of  Chicago,  Illinois,  appeared  in  behalf  of  the  respondent  and 
testified  in  support  of  an  audit  which  he  had  prepared. 

Hodnutt,  William  E.,  secretary  of  the  Lincoln  Saving  &  Build- 
ing Association,  of  Lincoln,  Illinois,  appeared  as  a  real  estate 
expert  in  behalf  of  the  respondent  and  testified  to  the  value 
of  the  real  property  of  the  Lincoln  Water  &  Light  Company. 

Lilley,  W.  A.,  mechanical  engineer  of  Hadden  Heights,  IsTew 
Jersey,  appeared  in  behalf  of  the  petitioner  and  testified  in 
support  of  an  inventory  and  appraisal  which  he  had  prepared 
of  the  electric  and  water  properties  of  the  Lincoln  Water  & 
Light  Company. 

Maury,  Dabney  H.,  consulting  engineer  of  Chicago,  Illinois, 
appeared  in  behalf  of  the  respondent  and  testified  in  support 
of  a  valuation  which  he  had  prepared  of  the  properties  of  the 
Lincoln  Water  &  Light  Company. 

Parker,  Lynn  R,  circuit  clerk  and  ex  officio  recorder  of  deeds, 
of  Lincoln,  Illinois,  appeared  in  behalf  of  the  respondent, 
and  testified  as  to  the  value  of  the  real  property  of  the  Lincoln 
Water  &  Light  Company. 

Peck,  Bert  H.,  electrical  engineer  of  the  State  Public  Utilities 
Commissicm  of  Illinois,  of  Springfield,  Illinois,  appeared  in 
behalf  of  the  Commission's  engineering  staff  and  testified  in 
support  of  a  valuation  which  he  had  prepared  of  the  electric 
department  of  the  Lincoln  Water  &  Light  Company. 

Prince,  D.  C,  assistant  engineer  with  the  State  Public  Utilities 
Commission  of  Illinois,  of  Springfield,  Illinois,  appeared  in 
behalf  of  the  Commission's  engineering  staff  and  testified  in 
respect  to  the  inventories  of  the  electric  department  of  the 
Lincoln  Water  &  Light  Company. 

Reinhardt,  Fred,  merchant  and  owner  of  real  estate,  of  Lincoln, 
Illinois,  appeared  in  behalf  of  the  petitioner  and  testified  as 
to  the  value  of  the  real  property  of  the  Lincoln  Water  & 
Light  Company. 

Sloan,  W.  S.,  member  of  the  firm  of  Sloan,  Huddle,  Feustel,  k 

Freeman,  of  Madison,  Wisconsin,  appeared  in  behalf  of  the 

respondent  and  testified  in  support  of  a  valuation  prepared 

by  his  firm  of  the  properties  of  the  Lincoln  Water  &  Light 

Company. 
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Wilmert,  J.  J.,  real  estate  dealer,  of  Lincoln,  Illinois,  appeared 
in  behalf  of  the  petitioner  and  testified  as  to  value  of  the  real 
property  of  the  Lincoln  Water  &  Light  C5ompany. 

History  of  the  Property. 

In  1885,  an  ordinance  granting  to  one  Frank  A.  Hinds  and 
others  the  right  to  construct  and  maintain  a  waterworks  was 
passed  by  the  common  council  of  the  city  of  Lincoln.  The 
Lincoln  Waterworks  Company  was  formed  immediately  there- 
after, and  the  rights  ccmferred  by  ordinance  upon  the  said 
Frank  A.  Hinds  and  others  were  assigned  to  the  said  Lincoln 
Waterworks  Company  on  October  4,  1886.  Construction  of  a 
water  plant  and  distribution  system  was  then  begun,  and  5 
miles  of  cast-iron  pipe,  varying  in  size  from  4  to  12  inches  in 
diameter,  were  laid.  At  that  time,  a  steam-pumping  station  was 
constructed  on  the  westerly  side  of  the  tracks  of  the  Chicago  & 
Alton  Railroad  Company,  opposite  the  present  pumping  station, 
and  the  present  standpipe  was  erected  on  Lincoln  Hill  in  West 
Lincoln.  The  early  source  of  water  supply  was  a  circular, 
brick  well,  25  feet  in  diameter  and  about  15  feet  deep,  situated 
on  the  bank  of  Salt  creek  some  2,000  feet  southerly  of  the  pump- 
ing house.  The  well  and  the  pumping  house  were  connected  by 
a  14-inch  suction  line,  which  was  relaid  in  1889.  Under  the 
terms  of  the  above-mentioned  franchise  ordinance,  the  city  of 
Lincoln  ordered  fifty  hydrants  which  were  connected  to  the 
water  distribution  system,  at  a  franchise  rate  of  $60  per  hydrant 
per  annum.  Right  was  reserved  by  the  cily  of  Lincoln  to  order 
extensions  of  water  mains,  but,  in  such  an  event,  the  city  was 
obligated  to  order  new  hydrants  on  a  basis  of  twelve  to  the  mile. 

In  1884,  an  ordinance  was  passed  and  approved  by  the  city 
of  Lincoln,  entitled  "An  Ordinance  in  Relation  to  a  System  of 
Electric  Light"  No  record  can  be  foimd  of  anything  having 
been  done  relative  to  an  electric-lighting  project  at  that  time. 
In  1889,  another  ordinance  was  passed  by  the  common  council 
of  the  city  of  Lincoln,  granting  to  the  Electric  Light  &  Power 
Company,  of  Lincoln,  Illinois  (name  as  stated  in  the  franchise), 
'ttie  right  to  construct  an  electric  system.  This  ordinance  of  1889 
also  transferred  to  the  grantee  therein  the  privileges  granted  in 
P.UJtl917B. 
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the  ordinance  of  1884;  and  further  provided  that  the  rights, 
privileges,  and  franchise  therein  granted  to  the  Lincohi  Electric 
Light  &  Power  Company  (name  as  stated  in  the  franchise)  shall 
cease  immediately  upon  the  sale,  transfer,  or  assignment  of  the 
stock,  property,  or  franchise  of  the  corporation  to  the  Lincoln 
Gas  &  Electric  Light  Company.  The  Electric  Light  &  Power 
Company  of  Lincoln^  Illinois  (or  the  Lincoln  Electric  Light  & 
Power  Company)  began  doing  business  in  the  latter  part  of 
1889.  Its  lighting  plant  was  located  in  the  building  now  used  as 
an  officfe  by  the  respondent,  and  its  machinery  consisted  of 
horizontal,  fire-tube  boilers,  a  14-inch  by  i4-inch  high  speed 
"IdeaF'  engine,  a  lYS-horse  power  ^TRussell"  engine,  four  electric 
generators,  and  a  wooden  switchboard. 

On  June  10,  1891,  the  Lincoln  Water,  Light,  &  Power  Com- 
pany was  organized,  with  a  capital  stock  of  $250,000,  and,  at 
a  meeting  on  August  12,  1891,  the  stockholders  of  the  said 
Lincoln  Water,  Light,  &  Power  Company  adopted  a  resolution 
setting  forth:  (1)  That  the  Lincoln  Water,  Light,  &  Power 
Company  had  purchased  all  the  property  of  the  Lincoln  Water- 
works Ccwnpany,  and  all  the  property  of  the  Lincoln  Electric 
Light  &  Power  Company;  (2)  that  recent  extensions  and  im- 
provements had  been  made  since  the  acquisition  of  the  aforesaid 
properties;  (3)  that  the  new  company  was  in  debt  for  all  of  the 
above  to  the  extent  of  $185,000;  (4)  that  the  new  company 
desired  to  add  4  miles  of  water  mains;  (5)  that  the  company 
desired  to  install,  equip,  and  maintain  4^  miles  of  electric  rail- 
way; (6)  that  the  new  company  did  not  have  money  for  the 
above  and  possessed  no  means  of  raising  the  requisite  sum 
except  through  the  sale  of  bonds;  and  (7)  that  the  new  oompouy 
proposed  to  issue  $250,000  in  bonds,  consisting  of  150  6  per' 
cent  $1,000  bonds  and  200  6  per  cwt  $500  bonds,  and  proposed 
further  to  make  the  Atlantic  Trust  Company  of  New  York  the 
larustee  for  the  said  bonds. 

On  July  27,  1891,  the  city  of  Lincoln  adopted  an  ordinanc0 
amending  the  original  water  ordinance  of  1885  and  required  the 
Lincoln  Water,  Light,  &  Power  Company  to  lay  an  additional 
4  miles  of  pipe,  of  not  less  than  4  inches  in  diameter,  to  increase 
its  water  supply,  and  to  install  50  additional  hydrants.     The 
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said  amendment  stipulated  that  the  hydrant  rental  should  be 
$42.50  per  annum  for  100  hydrants,  and,  at  the  same  time,  modi- 
fied the  regular  flat  rates  to  cousumersi.  During  1891,  the 
present  rectangular  well,  14  feet  by  46  feet  in  horizontal  di- 
mensions, was  built  just  south  of  the  former  circular  well,  and 
a  10-inch  sewer  pipe  was  laid  upstream  from  the  two  wells,  for 
a  distance  of  about  f  of  a  mile,  to  what  is  known  as  ^^Smith's 
Ford.^'  This  pipe  line,  which  was  intended  to  collect  water  from 
the  springs  further  up  the  valley,  proved  to  be  a  failure,  and  the 
entire  installation  was  later  abandoned.  (Maury's  Eeport,  p. 
23.)  The  original  pumps  of  the  old  plant  on  the  westerly  sido 
of  the  tracks  of  the  Chicago  &  Alton  Kailroad  Company  were 
supplanted  by  two  new  "Laidlow-Dunn-Gordon"  direct-acting, 
duplex  pumps,  and  the  machinery  and  boiler  equipment  was 
generally  repaired  and  overhauled.  The  said  ordinance  of  July 
27,  1891,  furUier  specifies  that,  if  at  any  time  the  company 
should  fail  to  furnish  good,  wholesome  water,  a  pro  rata  amount 
should  be  deducted  from  the  hydrant  rentals  and  other  rentals 
to  private  consumers  during  the  period  of  such  failure. 

On  October  14, 1891,  the  city  of  Lincoln  adopted  another  ordi- 
nance, granting  a  franchise  to  the  Lincoln  Water,  Light,  &  Power 
Company  for  electric-lighting  service  in  the  city  of  Lincoln.  The 
said  ordinance  provided  for  arc  lights  of  not  less  than  1,200 
candle  power;  fifty  of  these  lamps  were  to  bum  until  midnight 
on  dark  nights,  and  fifteen  were  to  bum  all  night  every  night. 
The  annual  rental  agreed  upon  for  these  sixty-five  lamps  was 
$4,250  flat  per  year,  and  the  right  was  reserved  by  the  city  to 
order  more  lamps  at  the  rate  of  $70  per  annum  for  all-night 
lamps  and  $60  per  annum  for  lamps  burning  until  midnight. 
It  is  apparent  that  the  Lincoln  Water,  Light,  &  Power  Company, 
at  the  very  beginning,  possessed  contracts  with  the  city  of  Lin- 
coln which  returned  a  total  revenue  of  $8,500  per  year — $4,250 
for  hydrant  rental  and  $4,250  for  light  rental.  On  February  1, 
1892,  an  amendment  to  the  aforesaid  lighting  ordinance  fixed 
the  life  of  the  franchise  at  twenty-five  years  from  the  date  of 
the  passage  and  publication  of  the  amendment,  and,  on  Febraary 
23,  1892,  this  amendment  was  approved. 

On  October  81,  1891,  the  Lincoln  Water,  Light,  &  Power 

Company  proceeded  to  carry  into  effect  the  aforesaid  resolution 
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of  its  stockholders,  except  that  the  authorized  bond  issue  was 
made  $300,000  instead  of  $250,000,  as  originally  proposed. 
The  Atlantic  Trust  Company  of  New  York  was  made  trustee  of 
the  entire  authorized  bond  issue,  which  consisted  of  two  hundred 
$1,000  bonds  and  two  hundred  $500  bonds.  All  of  the  bonds 
were  alike,  excepting  as  to  the  principal,  and  they  were  secured 
by  a  first-lien  mortgage  on  all  the  property  of  the  Lincoln  Water, 
Light,  &  Power  Company.  A  trust  deed  was  executed  conveying 
to  the  said  trustee  all  property,  both  personal  and  real,  of  tiie 
Lincoln  Water,  Light,  &  Power  Company,  upon  the  condition 
that,  if  interest  is  defaulted  on  any  date  when  it  becomes  due 
and  remains  unpaid  for  90  days  after  a  demjmd  therefor  is  made 
in  writing,  the  principal  of  all  bonds  shall  became  due.  The 
bonds,  which  carried  6  per  cent  interest  payable  semiannually 
on  January  1  and  July  1,  were  tg  be  redeemed  in  twenty  years 
from  October  31,  1891.  Upon  the  execution  and  recording  of 
the  trust  deed,  all  bonds  were  to  be  certified  by  the  party  of  tha 
first  part  and  delivered  to  the  trustee.  The  trustee  then  was  to 
certify  and  return  to  the  company  $135,000  of  bonds  at  par, 
with  all  unmatured  and  unpaid  coupons;  it  does  not  appear  in 
the  record  what  actual  cash,  or  its  equivalent,  was  received  from 
the  proceeds  of  these  bonds.  The  remaining  $165,000  of  bonds 
were  also  to  be  certified  by  the  trustee,  and,  from  time  to  time, 
delivered  to  the  company,  on  orders  signed  by  its  president  and 
secretary  upon  the  authorization  of  the  directors,  to  cover  exten- 
sions and  betterments.  During  subsequent  years,  advantage  was 
taken  of  this  method  of  raising  money  for  new  construction  pur- 
poses, and  the  bonded  indebtedness  was  increased  gradually 
from  $135,000  to  $182,000.  Interest  on  the  bonded  indebt- 
edness was  paid  until  July,  1896. 

It  appears  that,  in  the  early  nineties,  the  Lincoln  Water, 
Light,  &  Power  Company  began  to  be  troubled  with  competition. 
The  gas  company  in  the  city  of  Lincoln  changed  its  name  to  the 
Lincoln  Gas  &  Electric  Company,  and  it  purchased  some  elec- 
trical machinery;  but  there  could  be  found  no  record  which 
shows  that  it  ever  started  to  sell  current.  On  August  6,  1895, 
the  city  of  Lincoln  granted  a  franchise  to  the  Citizens  Electric 
Light  &  Power  Company,  and  the  franchise  in  turn  was  trans- 
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f  erred  to  the  Ix^an  County  Electric  Company  by  an  amendment 
passed  ITovember  18,  1895.  It  seems  that  this  last-named 
corporation  actually  did  start  business  and  did  maintain  a  small 
plant  in  the  buildings  of  a  coal  mine  which  is  known  locally  as 
the  "south  shaft^*  This  Logan  County  Electric  Company  re- 
mained in  business  for  only  a  few  years,  and  part  of  its  equip- 
ment was  purchased  later  by  the  Lincoln  Water,  Light,  &  Power 
Company.  Apparently  the  two  competing  companies  were  of 
little  importance,  compared  with  the  Lincoln  Water,  Light,  & 
Power  Company,  which  the  city  of  Lincoln  mainly  depended 
upon  for  its  water,  light,  and  power,  and  which  later  formed  the 
nucleus  of  the  presait  company,  the  respondent  herein. 

In  March,  1895,  the  control  of  the  Lincoln  Water,  Light,  & 
Power  Company  appears  to  have  passed  into  the  hands  of  F.  M. 
Mills,  S.  S.  Hoblitt)  and  A.  H.  Gk)od,  of  Lincoln,  Illinois.  In 
a  letter,  dated  May  13,  1895,  which  these  men  addressed  to  the 
Atlantic  Trust  Company,  trustee  of  the  bond  issue  of  the  Lincoln 
Water,  Light,  &  Power  Company,  it  is  stated  that  the  prc^rty 
was  in  a  badly  run-down  and  demoralized  condition,  due  to  bad 
and  incompetent  management,  and  it  was  purposed  to  make 
extensive  improvements  at  an  early  date,  including  the  erection 
and  equipping  of  an  entirely  new  and  modem  electric-generating 
plant  and  the  rebuilding  and  extending  of  the  entire  electric- 
distribution  system.  Bids  were  later  received  for  such  new  ma- 
chinery and  construction  work  as  was  necessary  for  rehabilitating 
the  plant,  and  a  contract  was  entered  into  with  the  Phoenix 
Iron  Works,  of  Meadville,  Pennsylvania,  for  the  delivery  and 
erection  of  the  following  machinery : 

Two  13-ineh  by   12-ineh  by   15-inch  'THtk  and   CSiureh/*  nonoondensing, 

compound  engines  (now  out  of  seryice) ; 
Three  72-inch  by  16-inch,  horizontal,  tubular  boilers,  with  a  60-inch  steel 

stack  (one  now  out  of  service) ; 
One  feed-water  heater  (now  out  of  service) ; 
Two  boiler-feed  pumps,  with  piping;  contractor  to  deliver  machinery  and 

furnish  all  foundations  (pumps  still  in  service) ; 
One  4-inch  line  shaft  (about  one  third  now  in  service) ; 
One  friction-clutch  pulley,  pulley  stands,  foundations,  ete.  (about  one  half 

now  in  service) ; 
Two  14-inch  by  20-inch  by  12-inch  by  16-inch  "Snow,"  duplex,  oompound 

pump  of  1^  million  gallons  capacity,  with  all  piping  (now  in  service) ; 
One   1,600-light,   alternating-current,    oO-cyde,   1,100-volt   generator,   with 

switchboard  (now  out  of  service). 

AH  machinery  was  completely  erected  in  a  new  power  house, 
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which  was  erected  on  a  somewhat  larger  lot  directly  across  the 
tracks  of  the  Chicago  &  Alton  Railroad  Company.  This  power 
house,  on  the  easterly  side  of  the  traclcs,  is  the  present  plant  of 
the  respondent.  The  said  Phoenix  Iron  Works  was  to  receive 
pay  partly  in  cash  and  partly  in  notes  maturing  at  various  dates, 
with  bonds  of  the  Lincoln  Water,  Light,  &  Power  Ccnnpany  as 
security.  The  new  plant  was  completed  and  ready  for  occupancy 
early  in  1896.  The  utility,  however,  was  unable  to  pay  for  the 
new  equipment  and  also  defaulted  on  the  bond  interest  due  July 
1,  1896,  and  January  1,  1897.  Accordingly,  on  September  18, 
1897,  the  Atlantic  Trust  Company,  as  trustee  of  the  property, 
filed  a  bill  of  complaint  in  the  United  States  circuit  court,  ask- 
ing for  the  appointment  of  a  receiver  and,  on  that  date,  one 
Samuel  P.  Wheeler  was  appointed  by  the  court  to  take  charge 
of  the  utility's  affairs.  The  Lincoln  Water,  Light,  &  Power 
Company  was  operated  by  the  receiver  from  the  date  of  his  ap- 
pointment until  his  discharge  on  March  20,  1903. 

On  July  15,  1902,  Master  in  Chancery  Stuart  Brown  sold  the 
property  of  the  Lincoln  Water,  Light,  &  Power  Company  in  its 
entirety  to  the  Lincoln  Water  &  Light  Company,  for  the  sum  of 
$120,500,  and,  in  addition,  received  a  fee  of  $1,600,  which  was 
paid  by  the  purchaser.  The  record  of  the  case  does  not  disclose 
whether  or  not  this  transaction  was  a  typical  ^Twudholders*'  sale. 

Under  date  of  October  2,  1902,  the  Lincoln  Water  &  Light 
Company,  the  respondent  herein,  was  granted  a  charter  by 
virtue  of  the  laws  of  the  state  of  Illinois,  and  was  authorized 
to  issue  capital  stock  to  the  amount  of  $265,000.  No  bonds  were 
issued  initially  by  the  new  company  for  the  purpose  of  providing 
funds  for  acquiring  the  property.  The  respondent  came  into 
full  possession  of  its  property  October  14,  1902,  and  since  that 
date  has  issued  outstanding  stock  to  the  amount  of  $250,400. 
The  receiver  was  discharged  on  March  20,  1903,  and  was  allowed 
a  fee  of  $8,400,  which  was  paid  out  of  the  receipts  of  the  former 
company  and,  at  this  time,  all  outstanding  obligations  of  the 
predecessor  were  canceled.  The  new  company  was  immediately 
confronted  with  the  necessity  of  spending  certain  sums  of  money 
to  reconstruct  and  extend  both  the  electrical  and  water  prop- 
erties, and  to  replace  worn-out  portions  of  the  exifrting  properties. 
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Accordingly,  in  May,  1904,  an  authorized  bond  issue  consisting 
of  two  hundred  $1,000,  6  per  cent  20-year  bonds  was  taken  by 
the  Atkntic  Trust  Company  of  New  York  to  be  sold  for  con- 
struction purposes  as  required.  The  initial  $40,000  of  these 
bonds  were  sold  at  90  and  netted  $36,000;  the  discount  on  the 
remainder  of  the  bonds  does  not  appear  in  the  record.  At  pres- 
ent, $115,000  of  these  bonds  are  outstanding,  and  no  new  capital 
has  been  invested  by  the  stockholders  in  the  properties.  The 
cost  of  improvements  and  replacements  since  the  respondent 
has  acquired  the  property,  other  than  represented  by  the  pro- 
ceeds of  the  sales  of  bonds,  has  been  made  from  earnings.  In 
1909,  the  respondent,  for  the  first  time  in  its  history,  disbursed 
dividends  to  its  stockholders. 

In  1902,  ten  4-inch  strainer  wells  were  driven,  and  two  more 
were  added  the  following  year  to  increase  the  utility's  water  sup- 
ply. In  th^  same  year,  the  existing  brick  stack  was  erected, 
and  the  old  '^ick  and  Church''  steam  engines  were  removed  and 
supplanted  by  secondhand  Corliss  engines  of  larger  capacity. 
One  of  these  is  a  650-horse  power,  20-inch  by  86-inch  by  48-inch 
'^Cooper"  cross-ccHnpound,  condensing  engine,  and  the  other  is 
a  360-horse  power,  20-inch  by  48-inch  "Harris"  condensing 
engine,  connected  to  drive  a  main-line  shaft  extending  the  entire 
length  of  the  generator  room.  The  electrical  equipment  and  a 
^^amilton"  pump,  installed  at  this  date,  were  also  driven  from 
this  main-line  shaft  A  new  200-kilowatt>  '^ood,"  alternating- 
current  generator  was  added  about  this  time;  the  old  pump  house 
was  dismantled,  and  the  brick  therein  was  used  to  construct  a 
sewer  across  the  powerhouse  lot  In  1903,  a  12-inch  force  main 
was  laid  under  the  respondent's  right  of  way,  along  the  east  side 
of  the  tracks  of  the  Chicago  &  Alton  Railroad  Cknnpany,  from 
the  power  house  near  Salt  creek  to  South  Kickapoo  street,  and 
a  10-inch  main  was  extended  from  this  point  under  South  Eicb 
apoo  street  to  carry  water  by  a  more  direct  route  to  the  business 
section  of  the  city  of  Lincoln.  During  the  year,  a  portion  of  the 
electric  pole  line  carrying  the  main  feeders  of  the  electrical  dis- 
tribution system  from  the  station  to  the  heart  of  the  city  was 
rebuilt  with  greatly  increased  capacity.  Also,  in  the  year  1903, 
a  500-volt,  direct-current  generator  was  installed  in  the  power 
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hoTise,  a  500-volt  distribution  circuit  was  strung  to  furnish 
direct  current  for  motor  service,  and  a  125-light  ^TBrush*'  aro- 
light  machine  was  also  installed.  In  1905,  the  200-kilowatt 
'Wood'^  alternating-current  generator  was  burned  out,  and  later 
was  supplanted  by  a  "General  Electric**  1,100-volt  machine  of 
the  same  capacity.  In  the  same  year,  the  waterworks  franchise 
was  amended  again,  and  a  few  changes  were  made  in  the  re- 
quirements for  the  water  system  and  in  the  rates  charged  for 
water  service.  Following  the  passage  of  the  said  amendment, 
6J  miles  of  new  water  mains  were  laid.  In  1906,  two  constant- 
current  transformers  were  installed  at  the  electric  plant  and 
seventy  7.5-ampere  arc  lamps  were  installed  in  the  city.  About 
two  years  later,  two  more  constant-current  transformers  were 
installed  in  the  station,  and  the  balance  of  the  old  9.6-ampere 
arc  lamps  were  supplanted  by  a  newer  type  of  7.5-ampere  in- 
'  closed  arcs.  Three  150-light,  direct  current  "Wood'*  generators 
were  discarded  on  account  of  the  change  in  arc  lamps.  In  1907, 
a  250-horse  power,  water-tube  boiler  was  installed  in  the  plant, 
and,  about  two  years  later,  one  of  the  old  "Phoenix"  boilers, 
installed  in  1896,  was  supplanted  by  a  125-hor8e  power  "Erie 
City**  boiler  of  the  same  dimensions.  In  1910,  a  filter  gallery, 
90  feet  long  by  12  feet  wide  and  9  feet  9  inches  deep,  was  con- 
structed on  the  south  bank  of  Salt  creek,  and  a  suction  well, 
12  feet  in  diameter  by  14  feet  deep,  was  sunk  on  the  north  bank, 
with  a  16-inch  line  built  across  the  creek  to  allow  water  to  drain 
from  the  gallery  to  the  suction  welL  Other  miscellaneous  piping 
was  installed  at  this  time  in  connection  with  the  various  wells 
and  suction  lines.  In  1911,  two  alternating-current  generators, 
of  450-kilowatt  and  250-kilowatt  capacity  respectively,  and  two 
75-horse  power,  synchronous  motors,  all  built  by  the  Gteneral 
Electric  Company,  were  installed  in  the  electric  plant  The  new^ 
generators  supplied  alternating  current  at  60  cycles  and  2,300 
volts.  The  former  133-cycle,  1,100-volt  generators  were  dis- 
carded, and  an  entirely  new  main  switchboard  equipped  with 
"General  Electric"  instruments  was  installed.  This  change  to 
60-cycle  operation  made  necessary  the  rewinding  of  meters  and 
transformers  throughout  the  crty,  at  the  expense  of  the  re- 
spondent    The  rewinding  of  power  motors  was  done  partly  at 
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the  expense  of  the  consumer  and  partly  at  the  expense  of  the 
respondent  The  above  outline  of  plant  equipment  installed  does 
not  bring  out  all  the  new  construction  and  replacements  that 
have  occurred  since  1902^  inasmuch  as  no  mention  is  made  of 
the  electric  and  water  distribution  systems. 

The  financial  growth  of  the  respondent  and  its  predecessors 
is  sunmiiarized  and  tabulated  in  table  I.  This  tabulation,  in 
addition  to  showing  the  respondent's  capital  stock  and  outstand- 
ing bonds,  year  by  year,  is  of  interest  in  that  it  indicates  unusual 
features  in  the  annual  operations  of  the  respondent  and  its 
predecessors.  Prior  to  1902,  the  record  in  this  case  discloses 
nothing  which  will  shed  light  upon  the  annual  financial  opera- 
tions of  the  utility.  The  past,  as  far  as  it  concerns  finances,  is 
closed  to  investigation,  owing  to  the  absence  of  proper  books  and 
records  of  the  predecessor  companies.  The  financial  reason  for 
the  receivership  of  1898  to  1903,  whether  it  be  faulty  manage- 
ment, unwise  expenditures,  or  poor  earnings,  is  not  revealed. 

Since  1902,  when  the  respondent  acquired  control,  the  busi- 
ness has  been  eminently  prosperous,  and,  in  the  past  dozen  years, 
$351,298  have  accumulated  as  net  income  (column  7)  equiva- 
lent to  an  average  rate  of  return  of  over  7  per  cent  on  the  out- 
standing securities  after  due  allowance  has  been  made  for  an 
adequate  depreciation.  In  1914,  the  fund  available  for  dividends 
was  14  per  cent  of  the  outstanding  capital  stock,  and  the  data 
available  for  the  first  six  months  of  the  year  1915  indicate  that 
a  greater  return  would  be  secured  for  that  year.  After  making 
an  adequate  and  proper  allowance  for  accruing  depreciation,  the 
amounts  available  for  dividends  on  outstanding  stock  are  equiva- 
lent to  13  per  cent  in  1914  and  14^  per  cent  in  1915. 

The  upward  trend  of  the  net  income  available  for  depreciation 
and  for  return  to  the  investors  is  noteworthy.  Column  7  of 
table  I.  shows  that  net  income  has  increased  from  $2,866  in  1903, 
to  $47,224  during  the  year  ending  December  31,  1914.  The  gross 
annual  income  during  the  same  period  has  increased  from  $30,148 
to  $79,850  (almost  165  per  cent),  whereas,  in  the  same  time,  the 
annual  operating  expenses  have  increased  only  $5,000  from 
$27,282  to  $33,208  (not  quite  22  per  cent).  It  appears  that, 
in  the  years  1908  to  1905,  when  considerable  new  construction 
P.U.R.1917B. 
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was  installed^  some  of  the  work  escaped  the  capital  account,  and 
that  the  same  probably  was  charged  to  operating  expenses;  other- 
wise it  is  difficult  to  account  for  the  low  net  income  during  1903 
and  for  the  small  increase  in  annual  operating  expense  in  a  utility 
business  which  has  almost  tripled  its  revenues  in  a  dozen  years. 
The  respondent  has  recognized  the  advisability  of  an  annual 
allowance  to  cover  accruing  depreciation,  and  since  1910  has 
shown  a  depreciation  charge  each  year.  It  seems,  however,  that 
the  amount  credited  to  depreciation  was  charged  off  to  profit  and 
loss,  and  that  there  was  no  charge  made  to  operating  expense  for 
depreciation  (Record,  p.  1021).  Colunm  10,  headed  "Coupon 
expense,'^  covers  charges  of  the  eastern  office  of  a  character  which 
is  not  disclosed  clearly  by  the  testimony  (Record,  p.  1070). 
Whether  or  not  such  a  charge,  if  assessed  against  the  consumers, 
is  justifiable,  cannot  be  stated.  The  sum  involved,  however,  is 
relatively  insignificant,  and  the  question  of  its  allowance  or  dis- 
allowance may  be  n^lected  as  far  as  the  same  materially  affects 
final  rates  determined  herein. 

Description  of  Properties. 

Lincoln,  the  coimty  seat  of  Logan  county  and  a  city  of  approxi- 
mately 12,000  inhabitants,  is  situated  in  a  rich  agricultural  dis- 
trict in  central  Illinois.  Three  steam  railroads  and  one  electric 
interurban  railway  enter  the  eity-^the  Chicago  &  Alton  Railroad 
and  the  Peoria,  Decatur,  &  EvansviHe  branch  and  the  Clinton  & 
Havana  branch  of  the  Illinois  Central  Railroad,  and  the  electric 
line  of  the  Illinois  Traction  Company.  Lincoln  is  the  home  of 
Lincoln  ColU^  and  of  the  State  School  for  Mental  Defectives. 
The  plan  of  the  city  is  characteristic  of  many  middle  west  cities, 
inasmuch  as  ihe  business  district  surrounds  a  public  square 
wherein  sits  the  county  courthouse.  There  are  few  manufactur- 
ing establishments  in  the  city,  and  the  coal-mining  industry 
Beern^  to  be  declining,  so  that  the  growth  in  population  is  cojn- 
paratively  slow.  The  topography  of  the  land  on  which  the  city 
is  laid  is  comparatively  level,  with  no  inunediate  underlying 
stratum  of  stone  or  other  material  of  difficult  excavation,  and  no 
special  difficulty  seems  to  have  been  experienced  in  laying  water 
mains.    The  electric  light  and  water  properties  of  the  city  axe 
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owned  by  the  respondent,  whose  principal  office  and  commercial 
salesroom  are  at  216  South  Kickapoo  street. 

In  addition  to  the  office  building  property,  the  respondent  owns 
several  tracts  of  land,  comprising  principally  19.82  acres  on  or 
near  Salt  creek,  about  1^  miles  southwesterly  of  the  courthouse 
square;  and  this  real  estate,  for  the  most  part,  lies  immediately 
east  of  the  tracks  of  the  Chicago  &  Alton  Bailroad  Company  and 
the  Illinois  Traction  Company.  The  respondent  also  owns  two 
lines  of  right  of  way  from  the  plant  to  the  city,  10  and  20  feet 
wide,  and  3,000  and  1,000  feet  long  respectively,  and  a  lot  in 
the  Chautauqua  grounds.  In  addition,  the  respondent  has  a 
right  of  user  in  a  40-foot  by  150-foot  lot  on  Sixth  street,  about 
I  of  a  mile  westerly  of  the  courthouse  square,  for  as  long  a  time 
as  it  is  used  for  standpipe  purposes. 

The  principal  bufldings  and  structures  of  the  electric  and 
water  plants  are  situated  upon  the  tract  of  land  along  (or  near) 
Salt  creek,  and  include  the  power  house,  which  contains  the 
boilers,  steam  pumps,  and  electric-generating  equipment,  a  6- 
room  2-story  engineer's  residence,  and  the  infiltration  galleries 
and  wells  which  constitute  the  present  source  of  water  supply. 
Upon  the  lot  on  Sixth  street,  in  which  the  city  of  Lincoln  holds 
title,  there  is  situated  a  steel  standpipe,  which  is  16  feet  in 
diameter  by  100  feet  high  with  a  capacity  of  150,000  gallons. 

The  boiler-room  equipment  at  the  power  house  consists  of  four 
hand-fired  boilers  without  superheaters  or  economizers ;  two  125- 
horse  power,  ^Thoenix,"  horizontal,  fire-tube  boilers  installed  in 
1896;  one  250-horse  power,  "Erie  City,''  water-tube  boiler  in- 
stalled in  1906 ;  and  one  125-horse  power,  "Erie  City,"  fire-tube 
boiler  installed  in  1910.  Three  feed-water  pumps  are  used  to 
supply  the  boilers,  through  a  feed-water  heater.  The  steam  from 
the  boiler  room  is  used  by  two  Corliss  engines  directly  belted  to 
electric  generators  and  by  two  steam  pumps.  The  regular  water- 
service  pump  is  of  IJ  million  gallons  capaci^  and  is  motor-driven 
by  electricity  from  one  of  the  generators.  The  Corliss  engines 
comprise  one  625-horse  power  cross-compound  engine  and  one 
350-horse  power  simple  engine,  and  the  generators  comprise  one 
450-kilowatt  machine  and  one  250-kilowatt  machine.  The  gen- 
erator sets  are  not  operated  together  except  for  short  lengths  of 
P.U.R.1917B. 
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time  ^en  necessary  to  change  over  from  one  machine  to  the 
other.    The  two  steam  pumps  are  each  of  IJ-gallons  capacity. 

The  water^transmission  system  consists  of  a  force  main  from 
the  plant  to  a  distribution  center  in  the  city,  and  comprises  92 
feet  of  8-inch,  2,878  feet  of  10-inch,  and  3,302  feet  of  12-inch, 
cast-iron  pipe.  The  w^r  distribution  system  in  the  city  of 
LincoLi  comprises  approximately  22  miles  of  cast-iron  mains, 
ranging  from  4  inches  to  8  inches  in  size,  and  approximately  6^ 
miles  of  wrought-iron  pipe,  ranging  from  three  quarters  of  an 
inch  to  2  inches  in  size.  There  are  connected  to  the  mains,  241 
fire  hydrants  and  1,595  services,  which  supply  1,617  consimiers. 
Of  the  total  number  of  consumers,  638  are  supplied  through 
meters,  of  which  the  company  owns  501.  Ninety-three  per  cent 
of  the  total  meters  are  f  inches  in  size.  The  entire  water  dis- 
tribution system  averages  nine  hydrants  and  fif ly-nine  consumers 
per  mile  of  main,  and  in  the  installation  of  these  mains,  only  a 
comparatively  small  amount  of  pavement  was  actually  disturbed 
and  replaced. 

The  electric-distribution  system  comprises  four  2,300-volt, 
alternating-current  circuits  for  7.5  ampere,  inclosed,  series-arc 
lamps,  three  2,300-volt,  alternating-current  circuits  for  com- 
mercial light  and  power,  and  one  500-voltj  direct-current  circuit 
for  power,  all  requiring  about  25  miles  of  wood-pole  line  carrying 
approximately  100  miles  of  wire.  From  the  commercial  alter- 
nating circuits,  electricity  is  supplied  to  712  consumers  with  a 
total  connected  load  of  780  kilowatts.  From  the  arc-light  cir- 
cuits, electricity  is  supplied  to  165  arc  lamps  for  street-lighting 
purposes,  and  from  the  direct-current  circuity  electricity  is  sup- 
plied to  forty-five  power  consumers. 

Iwoentories. 

Two  separate  inventories  of  the  physical  property  of  the  Lin- 
coln Water  &  Light  Company  were  filed  with  the  Commission  and 
submitted  in  evidence.  One  inventory  was  prepared  by  Lilley, 
in  behalf  of  the  petitioner,  and  the  other  by  Gk>rdon,  represent- 
ing Maury,  in  behalf  of  the  respondent  The  Commission's  engi- 
neering staff  carefully  compared  the  details  of  the  two  inventories, 
and  discovered  therein  so  many  apparent  conflicts  that  it  became 

necessaiy  to  make  an  extensive  field  check  of  the  respondent's 
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inventory,  in  order  to  assure  itself  of  the  reasonable  correctness  of 
the  property  listed  (Record,  p.  975).  As  for  total  quantities, 
upon  which  final  appraisals  were  submitted,  the  engineering  staff 
used  practically  the  same  number  of  units  as  did  the  engineers 
for  the  respondent;  but,  as  to  the  apportionment  of  the  various 
items  to  the  two  departments  of  the  respondent  and  among  the 
several  different  classes  of  service,  the  engineers  did  not  agree. 

^Valuations. 

In  all,  SIX  separate  valuations  of  the  respondent's  physical 
properly,  based  upon  the  aforesaid  inventories  (as  corrected) 
were  submitted  in  evidence — one  by  Lilley  in  behalf  of  the  peti- 
tioner, one  by  Maury  in  behalf  of  the  respondent,  one  by  Sloan 
in  behalf  of  the  respondent,  and  three  by  the  Commission's  engi- 
neering staff.  The  valuations  submitted  by  the  engineering  staff 
were  based  upon  three  different  theories,  viz.,  the  ori^nal-cost 
theory,  the  reproduction-cost  theory,  and  the  normal-cost  theory. 
Lilley  based  his  valuation  upon  his  own  inventory.  Maury  and 
Sloan  based  their  valuations  upon  the  inventory  made  by  Maury's 
assistant  Gordon,  after  corrections  had  been  made  of  certain 
errors  and  omissions  which  were  called  to  the  appraisers'  atten- 
tion by  the  engineering  staff  in  its  check  of  the  inventories  as 
submitted.  Peck  and  Bennett  are  responsible  for  the  valuations 
submitted  by  the  Commission's  engineering  staff.  All  appraisers 
segregated  and  apportioned  property  between  the  electric  depart- 
ment and  the  water  department  of  the  respondent 

Three  different  and  separate  theories  were  used  in  the  prepara- 
tion of  the  valuations  of  the  respondent's  property.  Lilley  used 
what  he  termed  the  reproduction  cost  new.  The  costs- as  deter* 
mined  by  him  are  based  in  part  upon  his  own  estimates  coupled 
with  such  information  as  he  could  get  from  manufacturers,  engi- 
neering works,  etc.,. and  in  part  upon  practical  information  ob- 
tained by  observing  the  cost  of  construction  (Record,  p.  99). 
In  addition  to  his  reproduction  cost  new,  Lilley  sets  up  a  cost  (or 
valuation)  of  $261,877,  based  upon  the  percentage  of  liie  plant 
constructed  from  1902  to  1914  (Record,  p.  301  1-2).  The  cost 
of  such  construction  ($181,481)  was  taken  from  the  respond- 
ent's books,  and  the  percentage  (69  per  cent)  was  determined 
from  the  records  and  history  of  the  plant    Lilley  also  prepared 
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a  cost  wherein  he  added  to  the  price  of  $120,500  paid  at  the 
aforesaid  master  in  chancery's  sale,  $1,500  for  the  master's  fee, 
$6,000  for  organization  expense,  and  $181,481  construction  ex- 
penditures (undepreciated)  since  the  respondent  has  held  the 
property,  making  a  total  of  $309,481  (Eecord,  p.  313). 

Maury^s  valuation  and  appraisal  are  based  on  a  theory  of  re- 
production, in  which  the  assumption  is  made  that  a  plant  identical 
in  all  respects  with  the  one  valued  is  to  be  built  in  Lincoln, 
entirely  in  the  future,  beginning  with  the  date  of  the  appraisal 
(November  1,  1914).  It  is  further  assumed  that  the  present 
plant  does  not  exist,  and  that,  while  the  residents  of  the  city  of 
Lincoln  are  familiar,  from  general  knowledge,  with  the  value 
of  water  and  light  service,  there  is  no  competition  between  this 
hypothetical  plant  and  any  other  plant  This  method  is  applied 
to  all  elements  affecting  the  cost  of  such  a  property  including 
lands,  physical  structures,  and  so-called  ^^overheads"  (Record,  p. 
433).  It  was  brought  out  in  the  cross-examination  of  Graham 
that,  if  the  reproduction  theory  is  adhered  to  conscientiously,  the 
normal  increase  in  prices  generally  oflfsets  the  accrued  deprecia- 
tion, particularly  in  water  plants  (Record,  p.  519).  In  respond- 
ent's exhibit  "A"  (Maury's  valuation),  none  of  the  estimates 
represents  actual  expenditures  made  by  the  respondent  (Record, 
p.  527),  but  it  has  been  the  aim  of  the  appraisers,  in  estimating 
the  value  of  the  plant  on  a  cost  of  reproduction  less  accrued  de- 
preciation theory,  to  assume  conditions  which,  with  a  reasonable 
allowance  to  cover  human  failure  and  fallibility,  would  prove 
about  as  economical  as  it  would  be  possible  to  secure  with  fairly 
good  management  and  ordinary  good  fortune  throughout  the  ocm- 
struction  (Record,  p.  585).  Maury  defined  the  cost  of  repro- 
duction as  the  amount  arrived  at  by  estimating  the  cost  of  con- 
structing, step  by  step,  a  plant,  which,  when  completed  within  a 
reasonable  period  of  time,  would  be  exactly  similar  in  physical 
structure  and  in  revenues  to  the  one  which  is  being  valued.  The 
structures,  plant,  and  equipment  are  valued  by  Maury  at  a  cost 
which  would  be  incurred  in  reproducing  similar  units  of  property 
at  present  normal  prices  of  material  and  labor ;  then  the  costs  new 
are  depreciated  on  account  of  wear  and  tear  and  other  causes,  in 
order  to  find  what  is  termed  their  ^^present  value''  (Record,  p. 
879).     The  assumed  procedure  in  which  the  respondent's  plant 
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would  be  reproduced,  according  to  Maury,  contemplates  a  pre- 
liminary period  of  organization  and  investigation  consuming  six 
months'  time  and  an  active  construction  period  consuming 
eighteen  months  of  additional  time,  making  the  total  period  of 
reproduction  two  years  in  duration  (Eecord,  pp.  452  and  903). 
There  would  be  contracts  let  jfor  the  distribution  systems  and 
other  contracts  for  the  buildings.  Contracts  would  be  let  for 
each  of  the  types  of  machinery,  and  also  for  the  wells  and  in- 
filtration galleries  (Record,  p.  465). 

The  unit  prices  of  fluctuating  material  and  labor  as  deter- 
mined by  Maury  in  his  valuation  are  established  on  a  basis  of 
average  prices  of  from  three  to  five  years.  The  use  of  average 
unit  prices  of  from  three  to  five  years,  Maury  states,  is  not  de- 
parting from  the  theory  of  the  cost  of  reproduction,  but  such 
averaging  is  simply  an  intelligent  application  of  that  theory. 
Actual  prices  paid  by  the  respondent,  if  they  could  be  obtained 
from  books  and  records,  Maury  believes  to  be  worthy  of  consider- 
ation ;  but  to  go  back  over  a  period  of  ten  years  for  average  prices 
passes  out  of  the  realm  of  the  immediate  past  (Record,  p.  890). 
Maury,  in  his  valuation,  excluded  prices  actually  paid  by  the 
respondent  (Record,  p.  892),  based  his  labor  items  upon  present- 
day  prices  (Record,  p.  894),  and,  as  a  measure  of  value,  endeav- 
ored to  fix  the  lowest  reasonable  cost  that  is  humanly  possible  to 
obtain  (Record,  p.  917).  In  his  reproduction  method,  whenever 
two  theories  presented  themselves,  Maury  chose  the  one  that 
would  result  in  the  greatest  economy. 

[1]  In  addition  to  the  aforesaid  cost  of  reproduction,  Maury 
and  his  assistants  set  up  a  value  (Respondent's  exhibit  '^E") 
which  purports  to  be  deduced  from  the  stock  and  bond  issues  that 
have  been  issued  from  time  to  time  (Record,  p.  477).  This 
method,  however,  cannot  be  used  as  a  guide  to  value  herein,  be- 
cause bond  discount  was  capitalized  (see  discussion,  infra),  and, 
very  probably,  too  much  consideration  was  given  to  extinct  bonds 
that  were  issued  prior  to  the  aforesaid  receivership  which  resulted 
in  a  sale  of  the  properties  at  $120,500.  It  would  seem  that  the 
most  which  can  be  said  of  this  theory  is  that  it  may  give  an  idea 
of  the  total  cost  of  all  equipment  and  property  purchased  by  the 
respondent  during  all  the  past  years  of  operation.  The  testimony 
(Record,  p.  477)  is  explicit  in  stating  that  the  par  value  of  the 
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bonds  has  been  equal  to  80  per  cent  of  the  cost  of  the  construction 
work,  which,  therefore,  must  have  cost  five  fourths  of  the  par 
value  of  all  bonds  issued,  i.  e.,  %  of  $297,000,  or  $371,250.  To 
this  $871,250,  following  the  proposed  theory,  there  should  be 
added  the  $46,864  of  property  purchased  under  receivership  be- 
tween 1896  and  1902,  making  a  total  of  $417,614,  which  repre- 
sents the  undepreciated  cost  new  of  all  property,  plant,  and 
equipment  purchased  by  the  respondent  and  its  predecessors — not 
$456,414,  as  pointed  out  in  respondent's  exhibit  ^^.'^  This 
amount  of  $417,614  naturally  would  include  all  past  retirements, 
the  cost  of  which  is  a  burden  on  the  past,  and  not  on  the  present 
or  the  future. 

Sloan's  valuation,  in  behalf  of  the  respondent,  like  that  of 
Maury,  was  based  upon  a  theory  of  cost  of  reproduction  new,  with 
the  idea  of  reproducing  the  plant  with  its  present  units  (Eecord, 
p.  686).  Sloan  stated  that  the  cost  of  reproduction  ordinarily 
means  the  reproducing  at  the  present  time  wiik  present-day 
prices,  and  stated  further  that  his  valuation,  however,  is  a  depar- 
ture from  this  strict  theory  in  that  the  unit  prices  were  prepared 
by  taking  from  a  three  to  five  year  average  for  materials  of 
fluctuating  market  price.  In  certain  items  on  which  it  was  dif- 
ficult to  ascertain  an  average  price,  present-day  prices  were  taken ; 
but  altogether  his  valuation  may  be  said  to  be  based  on  average 
prices  prevalent  during  recent  years  (Becord,  pp.  647-666). 
Sloan  admitted  that,  if  he  were  called  upon  to  give  his  best  judg- 
ment in  placing  a  fair  value  upon  the  plant,  he  should  think  a 
number  of  divers  investigations  should  be  conducted,  each  one 
upon  a  different  theory,  that  he  should  wish  to  know  aU  facts 
according  to  as  many  theories  as  possible,  that  a  regulatory  body, 
in  rendering  a  finding  as  to  the  fair  present  value  of  a  plant, 
should  take  into  consideration  the  cost  of  the  plant  tQ  the  utility 
on  a  so-called  investment  Iheory  that  a  regulatory  body  should 
take  into  consideration  the  history  of  the  plant,  how  the  plant 
was  developed,  the  size  of  the  plant,  and  the  additions  to  the 
plant  from  time  to  time,  and  that  these  features  especially  should 
be  taken  into  consideration  when  a  utility's  records  are  such  that 
original  cost  wonld  be  reflected  (Record,  p.  662). 

The  valuati(His  prepared  by  the  Commission's  engineering  staff 

were  submitted  l^  Peck  and  Bennett  Peck  prepared  the  valua- 
P.UJR.1917B. 


Digitized  by 


Google 


28  ILLINOIS  PUBLIC  XHILITIES  COMMISSION. 

tion  of  Hie  respondent's  electric  property^  imd  Bennett  prepared 
the  valuation  of  the  respondent's  water  property.  Both  Peck  and 
Bennett  submitted  three  separate  and  distinct  valuations,  each 
one  based  upon  a  different  theory.  One  valuation  was  upon  an 
original-cost  basis  and  was  prepared  as  nearly  as  could  be  with 
the  idea  of  ascertaining  what  the  existing  property  actually  cost 
the  respondent  (or  its  predecessors)  at  the  time  and  under  the 
conditions  of  its  installation  (Eecord,  p.  977).  In  the  original- 
cost  theory,  as  applied  by  the  engineering  staff,  the  prices  of 
materials  were  based  upon  the  actual  price  that  the  respondent 
paid  for  the  same,  ascertained  as  far  as  possible  from  the  records 
of  the  respondent  The  price  of  labor,  as  used  by  the  engineering 
staff,  is  the  average  wage  rate  paid  since  19(T2,  weighted  accord- 
ing to  the  construction  which  was  put  in  year  by  year  (Eecord, 
p.  1109).  Another  of  the  engineering  staff's  valuation  is  based 
upon  the  assumption  that  the  property  was  to  be  reproduced  so 
as  to  be  a  complete  physical  property  on  November  1,  1914  (the 
date  of  the  valuation).  Such  a  valuation,  with  the  possible  ex- 
ception of  unit  prices,  is  quite  similar  to  those  submitted  by 
Maury  and  Sloan,  and  it  represents  the  engineering  staff's  best 
estimate  of  what  would  be  the  expense  of  reproducing  the  existing 
properties  of  the  respondent  (Becord',  p.  978).  The  unit  prices 
of  materials  in  this  reproduction  valuation  were  assumed  to  be 
those  prevalent  on  a  date  upon  which  it  would  be  necessary  ta 
purchase  such  construction  material  in  order  to  complete  the 
respondent's  plant  by  November  1,  1914.  The  third  of  the  engi- 
neering staff's  valuaticms,  representing  normal  cost  of  the  respond- 
ent's properties,  was  prepared  by  taking  into  ccmsideration  both 
the  original  cost  of  equipment  and  its  present-day  reproductioii 
cost,  in  an  attempt  to  arrive  at  a  reasonable  appraisal  of  the  re- 
spondent's properties  under  normal,  and  not  abnormal,  conditions. 
All  valuations  of  the  engineering  staff  were  made  upon  the 
assumption  that  the  plant  and  equipment  of  the  respondent  con- 
stituted a  "going  concern,"  as  contrasted  to  a  utility  which  for 
some  cause  or  other  is  without  an  established  business. 

In  total  value,  Maury  testified  to  the  highest  sum,  Sloan  testi- 
fied to  the  second  highest,  and  Lilly  testified  to  the  lowest  The 
Commission's  engineering  staff,  in  all  three  of  its  valuations,  is 
ivtermediate  between  the  claims  of  the  petitioner's  and  the  re- 
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spondenfs  witnesses.  In  testimony  relating  to  the  varions  valu- 
ations and  inventories,  some  errors  and  modifications  (usually  of 
comparatively  small  magnitude)  were  recorded.  Table  II.  is 
compiled  to  show  a  final  comparative  summary  of  all  valuations, 
as  of  November  1,  1914.  Both  the  cost  new  (original  cost,  esti- 
mated normal  cost,  or  estimated  reproduction  cost,  depending 
upon  the  theory  of  the  appraiser)  and  the  present  depreciated 
value  are  indicated  in  the  tabulation.  In  the  appraisals  submit- 
ted by  the  various  experts,  there  exists  comparatively  little  dif- 
ference in  the  estimated  total  cost  new  of  the  physical  property 
exclusive  of  so-called  "overheads,"  but  the  appraisals  of  the  de- 
preciated present  value  of  the  respondent's  properties  are  con- 
siderably at  variance  with  one  another.  The  weight  to  be  as- 
signed to  the  various  appraisals  and  estimates  of  value  depends 
upon  several  factors.  The  personality  of  the  appraiser  and  the 
thoroughness  with  which  he  performs  his  task  are  influential 
considerations,  and  the  theory  under  which  a  valuation  is  com- 
piled is  quite  material  in  the  determination,  both  of  unit  costs 
and  total  values  and  of  depreciated  present  value. 

As  to  the  various  and  sundry  theories  under  which  the  ap- 
praisers worked,  a  volume  easily  could  be  written.  Each  theory 
possesses  a  quota  of  desirable  points,  and  each  also  possesses  cer- 
tain undesirable  points,  which,  when  viewed  from  certain  angles, 
are  obnoxious  to  one  or  the  other  side  of  a  controversy.  From 
the  mass  of  data  and  opinion  testimony  presented  herein,  it  is 
tedious  and  difficult,  but  by  no  means  impossible,  to  arrive  at  a 
fair  and  reasonable  approximation  of  the  truth.  No  theory  of 
valuation  has  been  developed  to  a  stage  where  it  may  be  regarded 
as  the  panacea  of  all  rate-making  ills.  Every  prominent  theory 
has  its  staunch  advocates,  and  theories  are  almost  as  numerous 
as  are  the  advocates.  The  courts  have  established  no  criteria, 
and  have  been  extremely  cautious  in  committing  the  judiciary 
to  one  method  or  another.  No  doubt  the  courts  see  clearly  the 
exceptional  conditions  which  may  render  a  given  theory  mislead- 
ing, even  unto  absurdity.  The  attitudes  of  the  courts  have  varied 
from  time  to  time  in  different  cases,  and  the  nature  and  purpose 
of  the  various  caseB  undoubtedly  have  been  influential  in  the 
positions  taken.     No  theory  has  found  general  acceptance  for 

all  purposes.  In  this  connection,  it  may  be  well  to  emphasize 
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the  expressions  of  Mr.  Justice  Harlan  in  the  leading  rate  case  of 
Smyth  V.  Ames,  to  wit:  *^e  hold,  however,  that  the  basis  of  all 
calculations,  as  to  the  reasonableness  of  rates  to  be  diarged  by  a 
corporation  maintaining  a  highway  under  legislative,  sanction^ 
must  be  the  fair  value  of  the  property  being  used  by  it  for  the 
convenience  of  the  public  And  in  order  to  ascertain  that  value, 
the  original  cost  of  construction,  the  amount  expended  in  perma- 
nent improvements,  the  amount  and  market  value  of  its  bonds 
and  stock,  the  present  as  compared  with  the  original  cost  of  con- 
struction, the  probable  earning  capacity  of  the  property  under 
particular  rates  prescribed  by  statute,  and  the  sum  required  to 
meet  operating  expenses,  are  all  matters  for  consideration,  and 
are  to  be  given  such  weight  as  may  be  just  and  right  in  each 
case/'  And  "what  the  company  is  entitled  to  ask  is  a  fair  return 
upon  the  value  of  that  which  it  employs  for  the  public  conven- 
ience. On  the  other  hand,  what  the  public  is  entitled  to  demand 
is  that  no  more  be  exacted  from  it  for  the  use  of  a  public  high- 
way than  the  services  rendered  by  it  are  reasonably  worth.''  169 
U.  S.  466,  42  L.  ed.  819, 18  Sup.  Ct  Rep.  418. 

It  is  to  be  noted  that  Mr.  Justice  Harlan  points  out  the  various 
and  sundry  elements  which  must  be  given  "such  weight  as  may 
be  just  and  right  in  each  case."  The  language  of  the  court  is 
"the  present  as  compared  with  the  original  cost  of  construction," 
and  not  "the  original  cost  of  construction  compared  with  the 
cost  of  reproduction  new." 

[2]  Coimsel  for  the  respondent,  in  his  brief,  has  argued  at 
length  in  defense  of  the  reproduction  method  of  valuing  public- 
utility  property,  and  has  consumed  several  pages  in  argument 
against  the  original-cost  method,  and  in  discoursing  upon  the  ap- 
plication of  that  method  by  the  engineering  staiP.  Althou^ 
arguments  in  defense  of  the  original-cost  method  are  not  present- 
ed fully  herein,  the  equities  of  the  tjieory  have  often  been  pointed 
to  by  men  of  standing.  For  instance,  a  contrast  of  the  two 
theories,  favorable  to  the  original-cost  method,  was  amplified  by 
ex-chairman  Halford  Erickson  of  the  Wisconsin  Kailroad  Com- 
mission, in  a  paper  presented  before  the  conference  on  Valu- 
ation, held  under  the  auspices  of  the  Utilities  Bureau,  at  Phila- 
P.U.R.1917B. 
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delphia.  In  ITovember,  1915.    The  Commissicmer  nLpresses  his 
ideas  upon  this  subject  as  follows,  to  wit: 

^'By  original  cost  in  this  connection  it  seems  to  me  should 
be  understood  the  cost  at  which  the  existing  property  used  by 
public  utilities  in  rendering  service  was  acquired.  By  cost  of  re- 
production is  meant  the  cost  of  reproducing  the  existing  property 
under  prevailing  conditions.  The  original  cost  of  the  existing 
property  should  be  shown  by  the  books  and  records  of  the  utilities 
provided  these  have  been  properly  kept  and  are  still  in  existence. 
When  the  books  have  not  been  so  kept  or  are  not  available,  the 
original  cost  as  thus  outlined  may  be  determined  very  much  in 
the  same  manner  as  that  in  which  the  cost  of  reproduction  is 
found. 

"In  order  to  determine  the  cost  of  reproduction  it  is  necessary 
to  have  complete  inventories  of  all  the  material,  labor  and  serv- 
ices that  have  entered  into  the  plant  To  this  end  it  is  further 
necessary  to  have  complete  price  lists  of  such  material,  labor, 
and  services  covering  not  only  existing  prices,  but  the  prices  that 
have  prevailed  for  some  years  in  the  past  In  the  case  of  prices 
which  fluctuate  sharply,  it  may  also  be  necessary  to  weigh  these 
prices.  Consideration  should  further  be  given  to  the  general 
trend  in  the  course  of  the  prices.  To  do  so  is  important,  since 
most  valuations  are  made  for  the  future  as  well  as  for  the  present. 

'^hen  the  original  cost  of  the  existing  property  is  desired  it 
can  be  computed  upon  the  same  inventory  as  that  used  in  de- 
termining the  cost  of  reproduction  and  upcm  prices  which  cover 
the  period  when  the  property  involved  was  put  into  the  jdant 
Such  price  lists  may  be  had  partly  from  the  records  of  the  plant 
and  partly  from  other  sources.  In  this  way  the  original  cost  of 
the  existing  property  can  be  had  with  even  greater  accuracy  than 
the  cost  of  reproduction.''  Utilities  Mag.  voL  1,  No.  3,  p.  113. 

It  is  noteworthy  that  Chairman  Erickson,  after  years  of  ex- 
perience and  participation  in  rate-making  procedures,  volunteers 
the  opinion  that  even  in  the  absence  of  books  and  records,  "orig- 
inal costs  of  existing  property  can  be  had  with  even  greater 
accuracy  than  the  cost  of  reproduction.''  The  record,  however, 
fails  to  support  the  contention  that  the  original-cost  method  is 

without  weight,  inasmuch  as  Sloan,  expert  retained  in  behalf  of 
P.UJ1.1917B. 
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the  respondent,  testifi^  that  origmal  cost,  amon^  other  things, 
should  be  considered  by  a  regulatory  body  which  is  charged  with 
the  determination  of  rea8<Maable  rates  for  utility  service  (supra). 
That  the  original-cost  method  possesses  merit  in  valuation  pro- 
ceedings is  evidenced  by  such  facts  (1)  as  a  more  or  less  general 
adoption  of  regulatory  state  commissions  of  original  cost  as  a  per- 
fectly legitimate  line  of  inquiry  to  shed  light  upon  property 
values,  (2)  as  the  recognition  by  Congress  of  original  cost  as  one 
of  the  methods  to  be  pursued  in  the  valuation  of  the  nation's  rail- 
roads, (3)  as  the  National  Association  of  Eailway  Commission- 
ers' unanimous  insistence  that  original  cost  be  coxisidered  in  the 
Interstate  Commerce  Conanission's  valuation  of  common  carriers' 
properties,  and  (4)  aa  court  decisions  supporting  the  position  of 
the  Supreme  Court  of  the  United  States  in  Smyth  v.  Ames, 
supra«  No  authority  has  been  quoted  herein  to  diow  that  an 
estimate  of  the  cost  of  reproducing  the  property  (with  or  without 
deduction  for  accrued  depre(uation)  is  the  sole  and  only  guide  to 
a  reasonable  and  adequate  valuation  of  a  utility  property  for 
rate-making  purposes.  On  the  contrary,  the  inconsistencies  of 
the  reproduction  method  have  been  discussed  time  and  again.  It 
is  only  rec«atly  that  the  Supreme  Court  of  the  United  States,  in 
the  Des  Moines  Gas  Case,  238  U.  S.  153,  P.U.E.1915D,  577, 
35  Sup.  Ct  Eep.  811,  repudiated  the  reproduction  method  when 
applied  to  what,  in  valuation  work,  is  commonly  termed  "undis- 
turbed paving."  The  general  unstableness  of  the  reproduction- 
new  theory  was  realized  and  understood  by  prominent  propo- 
nents of  the  Federal  Valuation  Act.  Senators  Bristow  of  Kansas 
and  La  FoUette  of  Wisconsin,  on  February  24, 1913,  participated 
in  the  following  colloquy  on  the  floor  of  the  United  States 
Senate : 

Mr.  Bristow: 

"There  is  one  point  I  wanted  to  bring  out  with  regard  to  that 
feature  of  the  bill  that  requires  the  Commission  to  ascertain  the 
cost  of  production  new..  Such  a  finding,  in  my  opinion,  is  not  of 
any  great  value  so  far  as  the  rate  making  is  concerned.  It  is  a 
vacillating  quantity;  it  does  not  represent  in  any  sense  the  in- 
vestment of  the  company  in  the  construction  of  the  road.  To 
illustrate:  In  the  suit  that  was  pending  the  estimated  cost  of 
the  reproduction  of  the  Northern  Pacific  Bailroad  was  involved. 
P.U.R.1917B  3 
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I  am  informed  the  same  engineer  reported  in  1907  and  in  1909 
as  tx)  the  cost  of  the  reproduction  new,  and  the  value  fixed  in  1909 
was  $185,000,000  more  than  the  same  engineer  fixed  the  value 
of  reproduction  new  in  1907." 

Mr.  La  FoUette  (in  part) : 

^'Let  me  say  to  the  Senator  on  this  question  that  the  Supreme 
Court  of  the  ITnited  States  has  listed  that  as  one  of  the  values  to 
be  considered,  and  it  has  not  yet  by  any  express  declaration  elim- 
inated it  as  a  value  to  be  ignored.  So  it  seemed  to  the  committee 
that  we  ought  to  give  it  its  place  here.  I  will,  however,  say  to 
the  Senator  that  I  am  confident  that  the  views  of  all  the  advanced 
Commissions  of  the  coimtry  that  are  doing  this  valuation  work 
are  that  there  should  be  very  inconsiderable  weight  given  to  re- 
production new.'*    Congressional  Becord,  3801. 

Several  pages  of  the  respondent's  brief  are  devoted  to  an 
amplification  of  "the  fair  return  to  which  the  utility  is  c<mstitu- 
tionally  entitled  must  be  based  *upon  the  reasonable  value  of  the 
property  at  the  time  it  is  being  used  for  the  public,' "  and  it 
would  appear  that  the  desired  connotation  to  be  placed  upon  the 
numerous  citations  of  authority  would  be  that  the  courts  invari- 
ably consider  reproduction  cost  new  as  the  reasonable  present 
value,  to  the  exclusion  of  all  other  theories.  Many  of  the  said 
citations,  if  scrutinized  critically,  may  reasonably  be  construed 
to  mean  "upon  the  reasonable  depreciated  value  of  the  properly 
at  the  time  it  is  being  used  for  the  public,"  and  not  necessarily 
the  cost  new  value.  Such  a  construction  of  the  language  of  the 
courts  is  a  very  natural  and  obvious  interpretation,  in  view  of  the 
well-established  principle  that  an  article  in  use  for  some  time  is 
more  often  than  otherwise  worth  less  than  its  cost  new.  A  few  of 
the  said  citations  might  well  be  read  with  a  view  of  construing 
the  court's  language  to  relate  to  ttsed  and  usefvl  property  of  a 
utility,  in  contrast  to  discarded  property  which  is  no  longer 
used  or  useful  in  rendering  service  to  the  public  Some  of  the 
citations,  however,  should  be  read  only  in  conjunction  with  a 
review  of  the  entire  opinion,  to  ascertain  the  precise  circum- 
stances under  which  the  case  comes  before  a  court,  and  the  exact 
nature  of  the  questions  raised.  All  in  all,  this  Commission  finds 
nothing  in  the  said  argument  to  warnpit  a  departure  from  it£ 

P.U.R1917B. 
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past  practice  of  giving  original  cost  due  wei^t  in  a  valuation  and 
rate-making  proceeding. 

[3]  Authority  has  been  cited  herein  to  prove  that  apprecia- 
tion in  value  of  utility  property  should  be  recognized  in  a  deter- 
minati(m  of  value  upon  which  to  base  rates.  Land,  in  particular, 
falls  into  tiiia  classification,  and  a  court  of  authority  has  ruled 
that  the  real  property  should  be  valued  at  its  present-day  market 
value,  and  not  at  its  original  cost  plus  the  cost  of  improvements^ 
The  expert  appraisers,  one  and  all,  have  followed  this  ruling  in 
so  far  as  it  pertains  to  land.  Counsel  states,  to  wit:  ^^It  is  thus 
seen  that  to  deny  a  utility  enhancement  or  appreciation  in  value 
over  original  cost,  or  to  minimize  value  because  a  thing  has  cost 
a  utility  little  or  nothing,  is  plain  confiscation,  nothing  less," 
(Kespondenf  s  Brief,  p.  7.) 

Under  the  rulings  of  the  courts,  it  may  be  argued  that,  even 
though  a  utility  may  steal  equipment  without  being  apprehended 
and  may  convert  that  equipment  into  used  and  useful  property 
in  the  service  of  the  public,  the  stolen  equiinnent  must  receive 
due  recogniticm  in  a  valuation  and  rate-making  proceeding. 
Whether  or  not  this  view  will  prevail  ultimately,  under  a  continu- 
ance of  state  regulation,  is  somewhat  a  debatable  question  at  the 
present  time.  A  simple  case  will  serve  to  illustrate  the  fallacy 
of  too  great  weight  given  indiscriminately  to  appreciation  in 
utility  property.  Assume  that  an  electric  plant,  in  a  state  where 
the  laws  provide  for  state  regulation,  costs  $100,000,  and  assume 
further  that  the  regulatory  body  of  jurisdiction,  after  investiga- 
tion, has  fixed  rates  such  as  will  yield  full  operating  expenses 
plus  6  per  cent  per  annum  ($6,000)  for  accruing  depreciation 
and  7  per  cent  per  annum  ($7,000)  for  a  fair  rate  of  return.  At 
the  end  of  five  years,  provided  no  change  is  made  in  the  electric 
property,  the  utility  has  accumulated  $25,000  (plus  earnings) 
in  a  depreciation  fund  and  each  year  has  paid  a  full  and  ade- 
quate rate  of  return  upon  the  investment.  During  these  five 
years,  if  perchance  the  prices  of  labor  and  materials  advance  so 
that  the  estimated  reproduction  cost  new  according  to  expert  ap- 
praisers would  be  $110,000,  there  has  been  an  unearned  incre- 
ment, over  and  above  a  fair  rate  of  return,  amounting  to  $10,000 
in  the  value  of  the  property — equivalent  to  $2,000  per  year,  or 
2  per  cent  annually  on  the  original  cost    In  other  words,  a  valu- 

P.U.R.1917B. 
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ation  made  at  the  end  of  the  said  five  years,  resulting  in  revised 
rates  being  fixed  on  an  estimated  reproduction  theory,  capitalizes 
an.  unearned  increment  which  automatically  results  in  rendering  a 
9  per  cent  rate  of  return  throughout  the  entire  first  five-year 
period.  What  has  the  utility  done  or  denied  to  itself  in  order 
to  deserve  this  imeamed  increment?  Is  not  the  public  entitled 
to  participate  in  the  appreciation  of  property,  at  least  to  the 
extent  of  not  having  the  same  capitalized  against  it,  to  be  borne 
by  the  rate  payers  of  the  future  ?  Carrying  the  illustration  still 
further,  let  it  be  assumed  that  the  estimated  reproduction  value 
sinks  to  $90,000  at  the  end  of  five  years;  Aen  the  reverse  is 
true,  and  the  utility  each  year  is  deprived  of  just  earnings 
equivalent  to  2  per  cent  of  the  cost  of  the  property.  Under  such 
conditions,  would  it  not  be  argued  that  this  deprivation  of  earn- 
ings would  constitute  a  confiscation  of  property  ? 

Such  illustrations  are  indicative  of  the  public's  vital  interest 
in  what  is  termed  "appreciation."  It  is  to  be  borne  in  mind  that 
"depreciation"  as  applied  in  valuation  work  in  no  manner  is  the 
opposite  of  "appreciation.''  An  original-cost  valuation,  if  prop- 
erly compiled,  does  not  presume  to  inflict  upon  a  utility  the  losses 
occasioned  by  decreases  in  prices  of  material  and  labor.  An  ori- 
ginal cost  valuation,  however,  does  presume  to  reflect  the  con- 
ditions under  which  the  bargain  between  a  utility  and  its  con- 
sumers was  consummated.  Under  an  original-cost  valuation,  the 
public  sustains  all  losses  due  to  the  falling  off  of  prices,  although 
it  participates  in  gains  only  to  the  extent  of  not  having  an  un- 
earned increment  capitalized  against  it. 

As  stated  hereinbefore,  the  courts  have  not  stated  that  repro- 
duction cost  new  (or  less  depreciation)  must  be  the  criterion  by 
which  to  judge  the  present  value  of  utility  property  for  rate- 
making  purposes ;  neither  have  the  courts  stated  that  such  repro- 
duction cost  new  (or  less  depreciation)  is  not  to  be  used,  nor  that 
original  cost  is  not  to  be  used.  What  the  courts  have  said  is  that 
all  these  evidences  of  value  are  elements  to  be  considered  in  fix- 
ing upon  value  for  rate-making  purposes ;  and  such  is  to  be  the 
position  of  this  Commission.  In  determining  value  herein,  this 
Commission  will  give  due  weight  to  the  exhibits  and  testimony 
of  all  witnesses,  and  will  give  reasonable  and  adequate  considera- 
tion to  each  method  of  valuation  propaunded  hereim* 

P.U.R.1917B. 
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Land. 

The  respondent  owns  several  tracts  of  land  in,  or  in  the  vicinity 
of,  the  city  of  Lincoln,  consisting  principally  of  the  lot  upon 
which  the  down-town  office  building  is  situated,  of  plats  totaling 
19.82  acres  on  Salt  creek,  about  1^  miles  southwesterly  of  the 
courthouse  square,  of  two  rights  of  way  from  the  Salt  creek  prop- 
erty to  the  city,  and  of  a  lot  in  the  Lincoln  Chautauqua  grounds. 
The  land  in  the  Salt  creek  bottoms  lies,  for  the  most  part,  imme- 
diately easterly  of  the  tracks  and  rights  of  way  of  the  Chicago  & 
Alton  Kailroad  Company  and  of  the  Illinois  Traction  Company. 
The  land  bordering  upon  Salt  creek  is  utilized  principally  as  a 
source  of  water  supply,  and  this  land  is  connected  to  the  pump 
and  power-house  site,  lying  northeasterly  of  the  water-supply 
land,  by  an  intervening  strip  of  land,  approximately  a  quarter  of 
a  mile  in  length.  The  two  rights  of  way,  one  10  feet  wide  by 
3,000  feet  long,  and  the  second  20  feet  wide  by  1,150  feet  long, 
extend  on  either  side  of  the  right  of  way  of  the  Chicago  &  Alton 
Railroad  Company  from  the  plant  site  to  the  city  proper.  The 
respondent  also  possesses  right  of  user  in,  a  40-foot  by  150-foot 
lot,  known  locally  as  the  "standpipe  W  on  Lincoln  Hill  at  Sixth 
street,  in  the  city  of  Lincoln,  about  three  quarters  of  a  mile  west- 
erly of  the  courthouse  square.  The  title  to  the  standpipe  lot  is 
vested  in  the  city  of  Lincoln.  In  addition,  the  respondent  pos- 
sesses certain  water  rights  f  of  a  mile  upstream  on  Salt  creek, 
at  a  place  known  as  "Smith's  Ford." 

Table  IIL  is  a  summary  of  the  land  values  assumed  by  the 
various  appraisers.  In  details,  the  appraisers  are  widely  diver- 
gent in  values  of  the  smaller  parcels  of  land,  and^  in  totals,  the 
experts  for  the  petitioner  testify  to  only  about  one  half  the  value 
testified  to  by  experts  for  the  respondent  Bates,  Wilmert,  and 
Beinhardt,  experts  appearing  in  behalf  of  the  petitioner,  valued 
this  land  upon  the  basis  of  farm  lands  at  the  rate  of  $150  per 
acre.  lilley  did  not  use  the  values  testified  to  by  the  petitioner's 
land  experts,  but  instead  used  values  determined  from  deeds,  to 
which  cost  of  land  improvements  was  added.  Maury  and  Sloan 
both  used  the  values  determined  by  Eodnutt,  Corwine,  and 
Parker,  land  experts  appearing  in  behalf  of  the  respondent 

These  experts,  among  other  things,  based  their  valuation  of  the 
P.U.R.1917B. 


Digitized  by 


Google 


38  ILLINOIS  PUBUO  UTILITIES  CX)MliISSION. 

source  of  supply  land  upon  the  consideration  that  the  said  land 
was  underlaid  with  valuable  heavy  sand  and  gravel  deposits. 
The  land  values  which  were  assumed  by  the  engineering 'staff 
were  used  more  with  the  idea  of  rounding  out  the  computations 
of  total  value  of  the  respondent's  properties,  and  were  developed 
as  far  as  possible  from  the  original  cost  of  the  If-ud  (Record,  p. 
1358).  At  the  same  time,  neither  Peck  nor  Bennett  testified  as 
to  the  correctness  of  the  assumed  values,  inasmuch  as  they  did 
not  feel  qualified  as  competent  experts  on  land  values  in  the  city 
of  Lincoln  (Record,  pp.  979,  1001). 

[4]  The  total  value  of  land  assumed  by  the  engineering  staff, 
however,  is  not  greatly  at  variance  with  that  of  the  respondent's 
appraisers,  and  such  difference  as  does  exist  consists  principally  of 
the  omission  by  the  engineering  staff  of  water  rights  at  Smith's 
Ford  (estimated  by  respondent's  experts  at  $2,000),  of  water 
rights  for  condensing  purposes  (estimated  by  respondent's  ex- 
perts at  $500),  and  of  a  standpipe  lot  (estimated  by  respondent's 
experts  at  $500).  The  standpipe  lot  is  placed  in  the  valu- 
ation by  Lilley  at  $400  and  by  the  respondent's  appraisers 
at  $500.  The  engineering  staff  did  not  allow  anything  for  this 
land,  upon  the  ground  that  if  the  respondent  ever  ceases  to  use 
the  said  land  for  a  standpipe  site,  the  same  would  revert  to  the 
city  (Record,  p.  1422).  It  appears  that  the  title  to  the  stand- 
pipe  lot  is  held  subject  to  reversion  to  the  city  of  Lincoln  should 
the  respondent  ever  cease  to  use  the  standpipe.  In  his  reproduc- 
tion valuation,  Bennett  has  assumed  that  the  city  of  Lincoln 
would  grant  this  lot  to  the  company,  the  same  as  it  did  originally. 
The  position  of  the  engineering  staff,  relative  to  the  standpipe 
lot,  is  confirmed  herein.  It  is  not  fair  to  capitalize  against  the 
public  of  Lincoln  that  which  the  public  itself  has  denied  to  itself 
and  contributed  to  the  respondent.  In  support  of  this  view,  a  re- 
cent case  before  the  Ohio  Public  Utilities  Commission,  Re  Chilli- 
cothe  Gas,  Light  &  Water  Co.,  is  of  interest,  in  part,  to  wit: 

"In  arriving  at  the  present  value  of  the  water  company's 
plant  the  Commission  has  not  allowed  f6r  paving  over  mains 
except  where  the  mains  or  services  were  installed  after  the  pav- 
ing was  laid ;  neither  has  it  included  the  value  of  the  real  estate 

granted  to  said  company  by  the  city  of  Chillioothe  by  ordinance 
P.U.R.1917B. 
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upon  which  to  erect  a  power  house  and  other  gtructures  for  sup- 
plying water  'and  to  be  held  and  enjoyed  by  said  company  and 
its  assigns  so  long  as  said  power  house  and  other  structures  shall 
be  maintained  thereon/ 

''It  does  not  seem  to  the  Commission  that  it  is  just  that  the 
public  should  pay  a  return  upon  property,  the  use  of  which  it 
has  only  granted  to  the  company  so  long  as  it  occupies  it  for  the 
purpose  of  supplying  water  to  that  same  public.*'  P.XJ.R.1916D, 
939. 

[5]  The*  parcel  of  land,  known  as  the  "Chautauqua"  lot,  is 
valued  at  $100  by  all  of  the  appraisers  except  that,  in  its  original 
cost  valuation,  the  engineering  staff  has  assumed  $50  for  this 
lot  This  appears  to  have  been  a  mistake,  as  the  engineering 
staff  evidently  found  a  record  of  only  one  of  the  two  $50  instal- 
ments which  actually  were  paid  for  the  land.  Due  allowance  is 
made  hereinafter  for  the  omission  of  the  said  $50  in  the  engineer- 
ing staff's  value  of  the  Chautauqua  lot  The  water  right  at 
Smith's  Ford  is  valued  by  Maury  at  $2,000,  based  upon  a  judg- 
ment of  what  the  respondent  would  be  willing  to  pay  for  it  to- 
day (Record,  p.  498).  The  amount  of  $2,000  is  determined  by 
capitalizing  the  profit  that  the  respondent  has  foregone  in  reg- 
ularly supplying  a  certain  quantity  of  free  water  to  the  grantor 
of  the  said  water  right.  It  was  computed  that  the  grantor  in  this 
case  consumed  monthly,  water  to  the  value  of  $15,  and  this 
amount  was  capitalized  at  7  per  cent  per  annum,  which  returned 
a  value  of  approximately  $2,000.  Maury  stated  that  Smith's 
Ford  was  a  reserve,  and  that  it  was  more  like  insurance  than 
anything  else  (Record,  p.  913).  Lilley  omitted  the  water  right 
at  Smith's  Ford  on  the  ground  that  it  was  not  an  asset.  The 
engineering  staff  omitted  a  value  on  the  water  right  at  Smith's 
Ford  cm  the  ground  that  it  was  not  used  nor  useful.  It  may  here 
be  noted  that,  in  1891,  a  10-inch  pipe  line  was  laid  to  Smith's 
Ford,  but  the  project  proved  to  be  a  failure  and  was  abandoned 
(Record,  p.  528).  Graham,  witness  for  thlfe  respondent,  in  cross- 
examination  by  counsel  for  the  petitioner,  admitted  that  the 
present  location  of  wells  and  pumping  plant  is  perfectly  suitable 
for  water  supply,  and  that  such  conditions  will  continue  to  exist 
Graham  further  stated  that,  if  the  water  right  at  Smith's  Ford 
is  not  needed,  it  would  never  have  a  value  to  the  respondent  nn- 
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less  it  could  be  add,  and  the  same  would  become  a  liability 
(Becord,  p.  546).  This  Commissioii,  as  in  similar  decisions  ren- 
dered heretofore  in  rate  cases,  holds  that,  in  this  particular  case, 
value  of  land  (or  water  rights)  which  is  neither  used  nor  useful 
in  rendering  utility  service  must  be  disallowed.  The  record,  as 
a  whole,  indicates  that  the  respondent  possesses  ample  land,  for 
water-supply  purposes,  in  the  Salt  creek  bottoms,  without  the 
necessity  of  recourse  to  Smithes  Ford.  Confer  Springfield  v. 
Springfield  Gas  &  E.  Co.  (No.  2138)  HL  P.  U.  C.  p.  31,  P.U.R. 
1916C,  281 ;  Cedar  Rapids  Gaslight  Co.  v.  Cedar  Rapids,  144 
Iowa,  426,  48  L,RA.(]Sr.S.)  1025,  138  Am.  St.  Rep.  299,  120 
K  W.  966;  affirmed  by  the  United  States  Supreme  Court  in  23 
U.  S.  655,  56  L.  ed.  594^  82  Sup.  Ot  Rep.  389;  Spring  Valley 
Water  Co.  r.  San  Franrisoo,  165  Fed.  667 ;  Duluth  Street  R. 
Co.  V.  Railroad  Commission,  161  Wis.  245,  P.XJ.R.1916D,  192, 
152  K  W.  887 ;  Buffalo  Gas  Ca,  t.  Buffalo,  3  P.  S.  C.  R.  (2d 
Dist  N.  T.)  658. 

The  Commission  is  of  the  opinion  that  the  respondent  is  carry- 
ing surplus  water  rights  in  excess  of  that  reasonably  required, 
either  at  present  or  in  the  near  future,  by  the  water  utility  in 
the  city  of  Lincoln,  and  that  such  mirplus  water  rights  are  im- 
proper of  capitalization  for  rate-making  purposes  in  this  case, 
and  accordingly  finds  that  value  for  water  rights  at  Smith's  Ford 
should  not  be  allowed  herein.  The  Commission  also  finds  that 
no  value  for  the  standpipe  lot  should  be  included  herein. 

[6]  As  to  the  large  tracts  on  both  banks  of  Salt  creek,  which 
are  held  ostaisibly  for  future  water-supply  requirem^its,  it  is 
debatable  as  to  whether  all  this  land  should  be  allowed  value  for 
rate-making  purposes  at  this  time.  The  Commission  has  con- 
cluded, however,  that  the  record  will  support  the  finding  that  all 
of  the  Salt  creek  land  may  be  considered  as  used  and  useful  to 
the  water  utility  in  the  city  of  Lincoln,  and  accordingly  entire 
value  is  allowed  hereinafter  for  the  same. 

[7]  "the  total  value  of  the  used  and  useful  land  necessarily 
must  be  apportioned  between  the  respondent's  electric  depart- 
ment and  water  department  The  appraisers  herein  have  as- 
signed varying  proportions  of  jointly-used  land  to  the  two  depart- 
ments.  Generally,  land  (or  rights)  used  exclusively  by  one  or 
the  other  of  the  departanents  was  assigned  to  the  particular  de- 
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partment  to  which  its  use  was  devoted.  Lilley,  Maury,  and 
Sloan  apportioned  50  per  cent  of  the  jointly  used  land  to  the 
electric  department  and  50  per  cent  to  the  water  department, 
exc^t  the  water  right  for  condensing  purposes,  of  which  Sloan 
assigned  80  per  cent  to  the  electric  department  The  engineer- 
ing staff,  in  making  its  apportionment  of  jointly-used  lands,  based 
its  assignments  upon  past  operating  records  of  the  respondent 
(Record,  p.  979).  The  site  of  the  general  office  was  apportioned 
on  a  basis  of  gross  revenue,  and  60  per  cent  was  assigned  to  the 
electric  department  (Record,  p.  1078).  The  rights  of  way  along 
the  tracks  of  the  Chicago  &  Alton  Railroad  Company  were  appor- 
tioned by  the  engineering  staff  on  a  basis  of  40  par  cent  to  the 
electric  department  and  60  per  cent  to  the  water  department 
(Record,  p.  1079).  The  values  assigned  by  the  various  experts 
to  the  respondent's  electric  department  and  water  department 
are  set  forth  in  table  IV.  Upon  the  record,  and  the  manifest 
weight  of  the  evidence,  the  Commission  concludes  that,  of  the 
aforesaid  used  and  useful  land,  five  sixths  of  its  total  value 
should  be  assigned  to  the  respcmdent's  water  department  and  one 
sixth  of  its  total  value  should  be  assigned  to  the  electric  depart- 
ment, for  rate-making  purposes  herein. 

TABLE  IV.—COMPARISON  OF  LAND  VALUES  ASSIGNED  TO  ELEC- 
TRIC AND  WATER  DEPARTMENTS. 
Lincoln  Water  &  Light  Company. 


Appraiser. 
(1) 


1  Lilley 

2  Maury 

3  Sloan   

Engineering  staff: 

4  (a)   Original  cost   ..... 

5  (b)   Reproduction    cost 

6  (c)  Normal  cost  


Electric 
Department. 

(2) 


$1,710 
2,041 
2,191 

1,374 
2,253 
2,253 


Water 
Department. 


$  7,302 
12,075 
11,925 

8,740 
9,817 
9,817 


Total. 

(4) 


$  9,012 
14,116 
14,116 

10,114 
12,070 
12,070 


Distribution  Systems. 

Considerably  over  50  per  cent  of  the  appraisals  of  the  re- 
spondent's total  physical  property  is  classified  as  distribution 
system,  which  naturally  is  subdivided  into  the  electrical  distribu- 
tion equipment  and  &6  water  distribution  equipment.  There  is 
little,  if  any,  distribution  system  used  jointly  by  the  two  depart- 
ments, and  each  appraiser  has  segregated  the  two  divisions,  there- 
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by  rendering  apportionment  unnecessary.  The  electric-distribu- 
tion system  consists  principally  of  pole  lines,  conductors,  line 
transformers,  services,  meters,  street  lamps,  and  miscellaneous 
appurtenances.  The  water  distribution  system  consists  prin- 
cipally of  transmission  mains,  distribution  mains,  corporation 
cocks,  meters,  hydrants,  and  other  miscellaneous  equipment  and 
appurtenances.  The  appraised  value  of  the  detail  items  consti- 
tuting the  electric-distribution  system,  as  testified  to  by  the  sev- 
eral experts  who  have  appeared  in  this  cause,  are  set  forth  in  table 
V.  and  the  appraised  values  of  the  water-distribution  system  are 
set  forth  similarly  in  table  VI* 

In  total  cost  new  of  the  electric-distribution  system,  the  ap- 
praisers are  unusually  close  together.  Lilley  is  approximately 
$1,500  less  in  his  estimate  than  Maury,  who  is  from  $900  to  $1,- 
500  less  than  the  appraisals  of  the  engineering  staflF.  The  great- 
est difference  in  cost  new  of  the  electric-distribution  system  exists 
in  the  estimates  of  the  respondent's  two  appraisers,  Maury  and 
Sloan,  who  appear  to  be  nearly  $5,000  apart  on  the  entire  classi- 
fication. As  to  estimated  present  value,  the  appraisers  are  quite 
divergent,  due  principally  to  the  several  methods  which  were 
employed  in  depreciating  the  property.  In  detail  items,  more- 
over, the  appraisers,  as  usual,  are  greatly  apart  Poles,  for  ex- 
ample, were  appraised  by  Lilley  at  a  cost  new  of  $11,299,  which 
he  depreciated  50  per  cent  on  a  straight-line  basis,  after  assuming 
the  life  of  poles  to  be  thirteen  years  (information  which  was 
gained  from  engineering  books)  and  an  age  of  six  and  one  half 
years.  Lilley  stated  that,  from  1902  to  the  date  of  the  appraisal, 
1,269  of  the  1,300  poles  in  the  respondent's  electric  distribution 
system  were  purchased,  and  that  this  data  would  indicate  that 
a  greater  part  of  the  poles  erected  from  1889  to  1902  had  been 
abandoned  (Eecord,  p.  254).  Maury  and  Sloan  based  their 
costs  new  of  the  poles  upon  a  reproduction  basis,  and  Sloan  de- 
termined his  present  value  by  depreciating  the  cost  new  by  the 
inspection  method.  His  inspection  was  accomplished  by  digging 
around  some  twenty-five  or  thirty  selected  poles,  which  were 
erected  both  before  and  since  1902,  and  by  then  knocking  away 
the  decayed  crust  at  the  butt  until  solid  wood  was  struck.  Thick- 
ness was  determined  by  boring  a  hole  through  the  center  of  the 

wood*  Sloan  stated,  moreover,  that  there  is  a  certain  salvage  in 
P.U.R.1917B. 
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poles,  inasmuch  as  they  may  be  reset  after  cutting  above  the 
ground  line  and  decayed  portion  (Record,  p.  640) ;  but  he  fur- 
ther stated  that  the  shorter  poles,  although  they  could  not  be 
used  on  electrical  construction  in  the  city  of  Lincoln,  might  be 
used  on  rural  telephone  lines.  The  engineering  staff  determined 
normal  and  original  costs  new  of  poles  and  appurtenances  from 
vouchers  which  were  found  in  the  respondent's  records.  These 
vouchers  were  obtained  as  far  back  as  1902.  The  engineering 
staff's  reproduction  cost  new  was  estimated  upon  a  basis  of  prices 
prevailing  a  few  months  prior  to  the  date  of  the  valuation,  at 
such  a  time  as  it  would  be  necessary  to  purchase  the  poles  in 
order  to  complete  the  plant  by  the  date  of  the  valuation  (Record, 
p.  978),  The  per  cent  condition  of  the  poles  was  obtained  by 
the  engineering  staff  from  data  in  the  respondent's  records  re- 
lating to  the  age  of  the  poles,  supplemented  by  an  inspection  of 
the  pole  lines  (Record,  p.  1081),  and  by  considerations  of  wear 
and  tear  and  other  conditions  which  are  likely  to  affect  the  future 
life  of  the  pole  (Record,  p.  1082).  The  prices  of  poles  were  all 
figured  as  of  northern  cedar,  inasmuch  as  the  poles  in  the  city  of 
Lincoln  are  largely  of  that  variety,  although  at  the  date  of  the 
appraisal  western  cedar  poles  are  much  cheaper  (Record,  p. 
1135).  In  the  item  of  conductors,  Lilley  figured  the  life  of  wire 
at  twelve  years  and  assumed  a  junk  value  of  7^  cents  per  pound, 
which  was  based  upon  the  price  prevalent  during  the  winter  of 
1914  and  1915  (Record,  p.  260).  Maury  assumed  the  life  of 
wire  to  be  thirty-five  years,  and  based  his  assumed  life  upon  a 
somewhat  intricate  method,  which,  upon  cross-examination,  could 
not  be  substantiated  by  the  production  of  detail  figures.  Maury 
stated  that  his  method  was  something  in  the  nature  of  deductitig 
scrap  value,  then  depreciating  and  adding  scrap  value  again,  and 
finally  developing  an  equivalent  life  without  taking  scrap  value 
into  consideration  (Record,  p.  945).  Both  Maury  and  Sloan 
figured  the  cost  new  of  copper  wire,  based  upon  an  average  of 
prices  prevalent  during  three  to  five  years  previous  to  the  date  of 
the  appraisal.  The  engineering  staff  in  its  original  cost  new  deter- 
mined the  cost  from  the  vouchers  of  the  respondent,  and  in  its 
normal  cost  new,  a  five  year  average  price  was  taken,  which,  as  a 
matter  of  coincidence,  is  practically  the  same  as  the  original  cost 
(Record,  p.  1137).     The  engineering  staff'a  reproduction  cost 
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new  is  lower  than  its  original  and  normal  cost  new,  because  the 
price  was  taken  as  of  a  few  months  prior  to  November,  1914,  the 
date  of  the  appraisals,  when  the  price  of  copper  was  somewhat 
lower  than  upon  November  1,  1914  (ReoMrd,  p.  1136).  In  de- 
termining the  per  cent  condition  of  copper  wire,  the  engineering 
staff  made  an  investigation  similar  to  that  of  poles,  and  the  age 
of  wire  was  obtained  from  data  in  the  respondent's  records. 
Among  the  transformers,  meters,  and  street  lamps,  it  was  de- 
veloped that  some  of  .the  equipment  was  of  an  old  "and  obsolete 
type  and  was  not  entitled  to  a  great  amount  of  present  value. 

The  water  distribution  system  is  appraised  rather  uniformly 
by  all  experts,  in  total  cost  new,  but  the  constituent  items  there- 
of, like  the  electric  distribution  system,  show  considerable  dif- 
ferences in  some  cases.  The  depreciated  present  values  likewise 
are  at  material  variance  witii  one  another,  due  primarily  to  the 
individual  and  particular  method  used  in  reckoning  depreciation. 
In  the  reproduction  cost  new,  the  engineering  staff  is  $1,216  in 
excess  of  the  figure  estimated  by  Maury  and  $175  in  excess  of 
the  figure  estimated  by  Sloan,  due  principally  to  the  inclusion  in 
its  valuation  of  certain  items  inadvertently  omitted  by  Maury  and 
Sloan.  In  the  normal  cost  new,  the  engineering  staff  is  $1,859 
higher  than  Maury's  figure,  and  $918  higher  than  Sloan's  figure. 
The  original  cost-new  estimate  of  the  engineering  staff  ($128,- 
594)  is  $1,656  less  than  Maury's  figure  and  $2,697  less  than 
Sloan's  figure.  Lilley  is  lowest  in  his  cost-new  figure,  arriving  at 
an  estimated  value  of  $121,316, — $8,934  less  than  Maury^s  fig- 
ure. Lilley  allowed  no  contractor's  profit  in  the  laying  of  the 
cast-iron  pipe,  and  in  determining  the  present  value  of  the  pipe 
he  assigned  a  total  life  of  100  years  to  the  distribution  system, 
and  depreciated  the  same  upon  a  straight-line  basis  with  an  age 
of  13.7  years,  which  was  computed  from  the  dates  of  the  pur- 
chase of  the  pipe  (Record,  p.  231).  Maury  based  the  price  per 
ton  of  cast-iron  pipe  upon  the  average  market  price  of  cast-iron 
pipe  in  Chicago  during  the  past  five  years,  with  the  necessary  ad- 
justments for  freight  and  waste  to  make  the  said  prices  apply  to 
the  city  of  Lincoln  (Record,  p.  450).  The  average  prices  which 
were  used  by  Maury  are  based  upon  quotations  contained  each 
month  in  the  Iron  Age,  extending  over  a  period  of  five  years,  and 

these  quotations  were  reduced  somewhat  for  the  reason  that  the 
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pipe  probably  was  purchased  a  little  lower  (Record,  p.  451). 
The  five-year  period  was  considered  by  Maury  to  be  long  enough 
to  smooth  out  violent  fluctuations  (Record,  p.  592).  The  unit 
prices  used  by  Maury  for  pipe  laying  were  based  upon  data 
gathered  from  many  different  places,  modified  by  particular  in- 
vestigations of  soil  and  labor  ocmditions  in  the  city  of  Lincoln 
(Record,  p.  452),  and  were  computed  on  straight-ditch  construc- 
tion with  no  obstructions.  Actual  construction  in  the  city  of 
Lincoln,  however,  would  meet  with  certain  underground  obstruc- 
tions and  traffic  conditions,  and  accordingly  Maury  made  allow- 
ances for  unusual  conditions  and  obstructions,  which  he  testified 
consisted  of  railroad  and  street  car  crossings,  creek  crossings, 
sewer-pipe  crossing  and  telephone-conduit  crossing  (Record,  p. 
459).  It  was  brought  out  in  the  record  thou^,  that  part  of  these 
crossings  were  installed  after  the  water  pipe  was  installed,  so 
that  there  could  have  been  no  additional  cost  incurred  to  the 
water  department  in  making  such  crossings.  In  determining  the 
present  value  of  the  cast-iron  pipe,  Maury  assigned  to  it  a  life 
of  100  years,  and  depreciated  it  by  a  sinking-fund  method  for  a 
composite  age  of  twelve  and  one  half  years  (Record,  p.  524). 
For  the  purpose  of  inspecting  the  interior  of  the  pipe,  Maury 
caused  a  section  of  one  of  the  oldest  pipes  in  the  city  to  be  cut. 
The  test  piece  taken  out  was  found  to  be  in  excellent  condition 
(Record,  p.  621),  and  a  photograph,  purporting  to  be  of  this  sec- 
tion, was  submitted  in  evidence  on  page  223  in  the  respondent's 
exhibit  "A."  Contractor's  profit  on  the  water  distribution  sys- 
tem has  been  allowed  by  Maury  regardless  of  whether  or  not 
the  work  is  done  by  the  respondent  or  by  a  contractor  (Record, 
p.  463).  The  ^igineering  staff,  in  its  original-cost  estimate, 
determined  the  cost  per  ton  of  cast-iron  pipe  by  taking  the 
weighted  average  of  all  the  voucher  records  of  the  company, 
extending  back  to  1902,  and  based  the  labor  cost  upon  an 
arithmetical  average  of  such  costs  from  1886  to  1915.  Bennett 
stated  that  a  great  deal  of  the  pipe  was  laid  from  1902  to  1905 
when  labor  was  lower  than  the  average  obtained,  so  that  the  as- 
sumed labor  cost  may  be  a  little  higher  than  it  would  have  been 
had  it  been  possible  to  obtain  a  weighted  average  (Record,  p. 
1361).  None  of  the  appraisers  made  any  allowance  for  service 
pipes  which  were  installed  at  tiie  cost  of  the  consumers,  but  all 
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valnod  the  corpoiatioii  cooks  and  connections  iher^  whiiak  are 
the  property  of  the  respondent  The  costs  new  of  services  as 
estimated  by  the  various  experts  do  not  differ  from  one  another 
to  any  great  extent;  the  normal-cost  and  the  original-cost  esti- 
mates of  the  engineering  stoff^  for  the  item  of  services,  were  $79 
higher  than  Maury  and  Sloan,  and  Lilley's  cost^ftew  figure  for 
services  is  still  somewhat  higher.  In  the  determination  of  the 
present  value,  lilley  depreciated  corporation  cocks  with  a  life  of 
twenty-five  years,  and  gave  as  a  reason  that  brass  fittings  will  not 
last  longer  than  tiiat  time  (Record,  p.  247).  Maury  and  Sloan 
gave  corporation  cocks  a  life  of  fifty  years  on  the  ground  that 
Aey  have  a  life  of  two  sets  of  service  pipes,  which  they  estimate 
to  have  a  life  of  twenty-five  years.  The  engineering  staff  also  al- 
lowed a  fifty-year  life  for  corporation  cocks.  The  engineering 
staff  placed  a  considerably  higher  value  on  meters  and  meter  boxes 
than  did  either  Maury  or  Sloan;  Lilley  is  lower  than  Maury  and 
Sloan.  The  engineering  staff  obtained  the  prices  of  meters  and 
meter  boxes  from  vouchers  in  the  respondent's  records,  and  esti- 
mated the  labor  of  setting  the  same.  In  determining  present 
value,  the  engineering  staff  assigned  a  life  of  twenty-five  years 
to  meters.  Bennett  stated  that  the  meters  all  appear  to  be  of  the 
disc  type  and  to  be  in  good  serviceable  condition  (Record,  p. 
1864).  Under  the  heading  of  hydrants  and  hydrant  stubs,  in- 
cluding laying  of  the  same,  there  is  apparmtly  very  little  differ- 
ence in  the  cost-new  figures  determined  by  the  different  apprais- 
ers. The  engineering  staff  with  its  original  cost-new  figure  of 
$6,809  is  the  lowest  of  all  cost-new  figur^^s,  and  its  figure  of  $7,- 
058  for  its  reproduction  cost-new  figure  is  the  highest  of  all  fig- 
ures. The  present  values  for  the  hydrant  and  hydrant  stubs  are 
of  wider  variance,  due  to  the  different  methods  used  by  the  ap- 
praisers in  depreciating  the  cost-new  figures.  Testimony  shows 
that  the  engineering  staff  in  its  valuation  of  the  water  distribution 
system  inadvertently  omitted  the  valves  and  pipes  on  a  meter  by- 
pass at  a  certain  feeble-minded  institute;  the  amount  of  this 
item,  according  to  Ae  respondent's  engineers,  is  $181  for  the 
reproduction  cost  new,  and  $100  for  present  value  (Record,  p. 
1449).  The  engineering  staff  also  omitted  to  include  value  for 
a  drain  leading  from  the  viaduct  imder  the  Chicago  &  Alton  Rail- 
road Company's  tracks ;  this  item  the  ^igineers  for  the  respond- 
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ent  estimated  a  reproduction  cost  new  of  $26,  and  a  present  value 
of  $22  (Record,  p.  1454).  Value  for  both  the  by-pass  and  the 
drain  should  be  added  to  the  appraisal  of  the  engineering  staff. 
Bennett  also  did  not  include  in  his  appraisal  a  sum  for  mains 
lowered  before  paving,  inasmuch  as  it  was  his  judgment  that  such 
costs  should  not  be  assessed  against  the  public,  in  view  of  the 
fact  that  the  expense  of  lowering  mains  was  charged  to  operation 
as  the  work  was  performed.  The  witness's  judgment  in  this 
matter  is  entitled  to  consideration.  The  Commission,  in  deter- 
mining total  value  hereinafter,  will  give  Bennett's  omission  of 
mains  lowered  before  paving  due  consideration  in  the  original- 
cost  appraisal. 

Buildings  and  Structures. 

Included  under  the  general  classification  of  ^^uildings  and 
structures"  are  the  buildings  used  for  the  pumping  of  water  and 
for  the  generation  of  electricity,  structures  used  for  obtaii:\JLng  a 
supply  of  water,  a  downtown  office  building,  a  standpipe,  and 
other  miscellaneous  structures.  A  large  portion  of  these  build- 
ings and  structures  is  used  exclusively  by  the  respondent's  water 
department  and  are  chargeable  directly  thereto.  Some  of  the 
buildings,  which  are  used  jointly  by  both  the  electric  and  the 
water  departments,  are  to  be  apportioned  between  the  said  de- 
partments. The  value  of  the  separate  buildings  and  structures, 
as  appraised  by  the  various  experts,  is  set  forth  in  table  VIL 
The  testimony  as  to  total  present  value  of  all  buildings  and  struc- 
tures varies  from  $27,356,  which  was  determined  by  Lilley,  to 
$53,512,  which  was  arrived  at  by  Maury.  Of  the  several  items 
set  forth  in  table  VII.  there  appear  to  be  two  or  three  controverted 
figures,  viz.,  (1)  the  cinder  fill  around  the  station,  (2)  the  con- 
tractor's profit  on  certain  water-supply  structures,  and  (3)  the 
14-inch  suction  line  from  the  wells  to  the  pump  house* 

[8]  The  cinder  fill  is  an  improvement  that  has  been  made  on 
the  pump  house  lot.  Originally  the  lot  was  low  and  poorly 
drained;  but,  since  the  plant  was  constructed,  cinders  from  the 
boiler  house  have  been  wheeled  by  the  firemen  and  dumped  upon 
the  lot  until  it  has  acquired  an  improved  appearance.  Portions 
of  the  cinder  fill  have  been  sodded,  and  a  road  has  been  built 
across  the  fill  into  the  pump  station.    Lilley  allowed  the  sum  of 
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$80  for  the  road,  but  disregarded  the  fill.  Maury  allowed  $2,- 
060  for  the  road  and  fill.  Maury,  in  his  testimony,  was  not  sure 
that  the  cinder  fill  cost  the  respondent  anything,  and  he  did  not 
know  whether  or  not  any  of  the  cinders  were  hauled  in  and  placed 
in  the  fill ;  but  even  if  the  cinders  had  been  deposited  as  waste 
matter  from  the  coal,  such  a  consideration  did  not  enter  into  his 
figure  of  cost  of  reproduction,  Maury  considered  the  groimd  to 
be  low  and  to  be  improved  by  the  filling,  and  he  further  stated 
that  the  manner  of  placing  the  cinders  in  the  fill  is  immaterial 
(Eecord,  p.  919).  Sloan  used  Maury's  figure  for  the  cinder  fill. 
The  engineering  staff  allowed  $60  for  the  cinder  fill  in  its  origi- 
nal and  normal  cost  valuations,  on  the  theory  that  the  fill  was 
made  by  firemen  hauling  cinders  out  of  the  station  and  dumping 
the  same  into  the  fill,  and  that  the  actual  cost  of  the  fill  would  not 
appear  as  a  capital  charge.  In  the  reproduction-cost  valuation, 
$310  was  allowed  by  the  engineering  staff  on  the  theory  that  such 
an  amoimt  would  allow  sufiicient  to  make  .a  road  for  fuel  wagons. 
The  remainder  of  the  fill  was  not  r^arded  by  the  engineering 
staff  to  be  either  used  or  useful,  and  nothing  was  allowed  for  it 
(Eecord,  p.  1426).  The  engineering  staff  depreciated  the  cinder 
fill,  on  the  theory  that  in  time  it  would  become  either  obsolete  or 
inadequate. 

Although  there  may  be  some  doubt  in  the  record  as  to  the  cinder 
fill  being  entirely  used  and  useful  to  the  operation  of  the  re- 
spondent's plant,  the  evidence  points  clearly  to  the  fact  that  the 
cinder  fill  is  an  improvement  of  the  lot  upon  which  the  pump 
house  is  situated.  Counsel  for  the  respondent  in  its  brief  calls 
attention  to  the  necessity  of  regarding  the  cinder  fill  "as  a  used 
and  useful  improvement."  As  an  improvement,  it  is  an  ert-or, 
in  a  reproduction  valuation,  to  superimpose  the  cost  of  such  im- 
provement upon  land  which  has  been  appraised  at  its  present- 
day  appreciated  value.  Improvements  (i.  e.,  sewer  connections, 
water  connection,  sidewalks,  paving,  grading,  etc.)  are  all  more 
or  less  costly  items,  which  go  to  enhance  the  present  value  of  real 
property.  Improvements  to  land  are  generally  reflected  by  an 
appreciation  in  the  value  of  the  real  estate.  The  cost  of  improve- 
ments has  a  place  in  an  original-cost  valuation,  wherein  the  land 
has  been  valued  at  only  the  price  originally  paid  by  the  owners 
thereof;  but,  in  a  reproduction  valuation,  all  improvements  are 
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naturally  included  in  the  figure  for  presently  value  of  the  land 
which  is  testified  to  by  land  experts. 

[8]  Counsel  for  the  respondent^  in  its  brief  (page  48  )y  criti- 
cizes the  omission  of  contractor's  profits^  in  the  amount  of  $816, 
by  Bennett  in  his  normal-cost  valuation  of  certain  waternsupply 
structures.  Counsel  states :  ^^£ut  if  it  be  assumed  that  Mr.  Ben- 
nett's reproduction-cost  figures  were  adequate,  the  question  re- 
mains as  to  how  may  be  justified  his  n(»inal-coet  figures  of  $816 
less.  It  would  seem  clear  that  if,  as  Mr.  Bennett  testified,  his 
normal-cost  estimate  assumed  labor  costs  as  of  about  November  1, 
1914,  the  elimination  from  sudi  estimate  of  the  20  per  cent  con- 
tractors' profit  on  labor  which  he  included  in  his  reproduction 
estimate  and  which  would  have  increased  the  former  by  the  sum 
of  $816,  was  a  wholly  inconsistent  departure  from  the  principle 
of  his  normal-cost  estimate.  Contractors'  profit  is  a  labor  cost  as 
distinguished  from  material  cost  And  if  labor  was  to  be  taken 
on  the  same  basis  in  both  normal  and  reproduction  costs,  contract- 
ors' profit  should  have  been  included  in  the  torm&r  as  well  as  the 
latter."    (Respondent's  Brief,  p.  48.) 

Contractor's  profit^  as  it  appears  to  be  used  herein  in  connee* 
tion  with  water^upply  structures,  may  be  considered  in  a  repro- 
duction valuation  which  contemplates  a  hypothetical  replacemi^it 
of  a  plant  under  assumed  modem  conditions.  Ko  consideration 
is  to  be  given  contractor's  profit  in  an  original-coBt  valuation,  un- 
less such  an  expenditure  has  actually  been  made.  This  counsel 
appears  to  agree  to,  but  he  contends  that  contractor's  profit  should 
be  included  in  a  normal-cost  valuation.  Such  a  contention,  if 
proper,  must  have  foundation  in  the  appraiser's  theory  of  the 
normal-cost  valuation.  The  normal-cost  valuation,  as  pointed  out 
in  the  record,  was  "prepared  by  taking,  so  far  as  possible,  the 
original  costs,  where  these  costs  seemed  to  be  normal  costs  for  the 
time  at  which  the  equipm^it  was  installed.  •  •  •"  (Becord, 
pp.  978,  979,)  Counsel  has  stated  the  manner  in  which  B^Lnett 
derived  his  figures  for  the  items  in  question,  viz.,  ^*by  taking  the 
unit  cost  to  the  company,  eliminating  7&  per  cent  of  cost  of 
motors,  and  excluding  contractors'  profit ;  "  but  counsel  neglected 
to  state  that  "excluding  ccmtractors'  profit"  was  merely  the  exclu- 
sion of  an  item  which  does  not  appear  to  have  cost  the  respondent 
a  penny.    The  engineering  staff  traced  these  items,  upon  which 
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contractor's  profit  is  questioned,  back  to  the  original  voacliers 
(Record,  p.  1365),  and  Bennett  stated  that  the  respondenfa 
records  of  the  cost  of  constructing  the  new  infiltration  gallery 
and  new  circular  wells  were  kept  carefully  (Record,  p.  1011). 
Without  entering  into  a  general  discussion  of  the  pros  and  oons 
of  contractor's  profits,  the  Commission  is  of  the  opinion  that  the 
engineering  staff,  under  its  theory  of  normal-cost  valuation,  right- 
fully excluded  $816  of  contractor's  profit  on  certain  portions  of 
water-supply  structures.  In  general,  a  claim  made  for  an  allow- 
ance to  cover  contractor's  profits  rests  upon  an  assumption  that 
contractors  perform  real  service  in  providing  a  skilful  organiza- 
tion of  superintendents,  supervisors,  timekeepers,  clerical  assist- 
ants, etc.,  which  is  superior  to  that  which  could  be  created  by  the 
purchaser,  and  in  devoting  to  liie  purchaser's  temporary  use, 
special  equipment  and  exceptional  facilities  which  the  purchaser 
does  not  ordinarily  po^^sess.  On  small  jobs,  the  individual  skill 
of  the  contractor  and  his  small  plant  similarly  produce  savings 
which  a  purchaser  could  not  secure,  were  he  to  perform  the  job 
himself  with  untrained  assistants  and  without  proper  plant.  The 
services  of  a  contractor,  whether  the  job  be  small  or  large,  are  re- 
quired on  the  theory  that  the  construction  is  to  be  performed 
cheaper  by  the  contractor  than  by  the  purchaser.  It  is  presumed 
that,  among  other  things,  the  contractor  can  secure  lower  prices 
for  material  and  labor,  and  enjoys  economies  throu^  carrying 
on  several  jobs  of  similar  character  or  through  carrying  on  work 
on  a  large  scale;  otherwise,  there  would  be  no  justification  for 
employing  a  contractor.  Where  work  actually  is  done  by  a  utili- 
ty, the  utility  must  provide  itself  with  the  special  organization 
(or  skill)  and  equipment,  and  the  utility  itself  must  incur  certain 
expenses  which  the  contractor  ordinarily  would  bear,  in  addition 
to  running  a  risk  of  sustaining  greater  expenses  occasioned  by  in- 
experience. These  expenditures  necessarily  appear  on  the  books 
of  the  utility.  If  a  valuation  follows  closely  the  actual  conditions 
under  which  a  plant  was  built,  and  if  it  adopts  the  labor  and  ma- 
terial costs  incurred  in  piecemeal  construction  and  includes  all 
other  actual  expenditures,  it  is  absurd  to  claim  that  to  these  actual 
expenditures  there  should  be  added  contractor's  profit  It  is 
palpably  inconsistent  to  assume  costs  as  high  or  higher  than  actual 

costs  to  the  utility,  and  still  claim  a  hypothetical  surcharge  for 
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contract6r^8  profit  on  the  theory  that  a  reproduction  re(juires  a 
general  ccmtractor,  who  was  not  required  in  the  actual  construe^ 
tion  of  the  plant.  Cf.  Hermann  v.  Newton  Gas  Co.  (Case  1610) 
3  P.  S.  C.  R  (1st  Dist.  N.  Y.)  97,  P.U.R.1916D,  841,  842. 

Theories  of  valuations,  one  and  all,  are  to  he  regarded  only  as 
evidence  which  sheds  light  upon  the  conclusion  of  ultimate  value. 
In  a  certain  theory,  the  cause  of  one  party  or  the  other  of  a  rate- 
making  controversy  may  be  hurt;  whereas  another  theory,  or 
portion  of  a  theory,  may  be  more  favorable  to  one  of  the  parties. 
Obviously,  a  consistent  adherence  to  a  precise  theory  is  diflScult 
of  attainment  In  regard  to  contractor's  profit,  counsd  has  point- 
ed out  wherein  a  giv^i  theory  has  worked  to  the  disadvantage  of 
the  respondent  On  the  other  hand,  in  view  of  counseFs  reti- 
cence, it  may  be  well  to  point  out  one  of  several  instances  of 
marked  advantages  to  the  respondent  under  the  original-cost  valu- 
ation of  the  engineering  staff. 

Under  the  "sources  of  water-supply"  group  of  structures,  the 
14-inch  suction  line  from  the  wells  to  the  pump  house  appears  to 
have  been  the  subject  of  considerable  controversy.  Lilley  testi- 
fies that  the  14-inch  line  was  1,965  feet  long  and  was  laid  at  a 
depth  of  the  trench  of  7.07  feet,  as  ascertained  from  a  profile 
dated  in  1890  (Kecord,  p.  169).  There  was  about  one  third 
of  the  total  length  of  pipe  originally  laid  below  the  water  level 
(Secord,  p.  172),  but,  in  1889,  the  pipe  was  relaid  to  grade. 
Lilley  arrived  at  a  cost  new  of  $3,930  for  this  pipe,  of  which 
$2,933  is  for  materials  and  approximately  $1,000  is  for  labor  of 
grading,  which,  according  to  his  testimony,  amounts  to  about  50 
cents  per  foot  (Record,  p.  173).  Maury  determined  the  cost 
new  of  the  14-inch  suction  line  to  be  $6,302,  while  the  present 
value  he  estimated  to  be  $5,609.  This  appraisal  was  based  upon 
laying  the  pipe  as  it  now  exists,  approximately  6^  feet  below  the 
level  of  the  ground  (Record,  p.  566).  Sloan  used  the  figure  of 
$7,420  as  the  cost  new  and  $6,604  as  the  present  value  of  the 
suction  line.  Sloan  testified  that  he  examined  the  nature  of  the 
ground  in  order  to  determine  the  cost  of  excavation  in  a  general 
way.  A  number  of  trenches  were  dug  across  the  line  of  the  old 
suction-line  excavation  not  only  to  determine  the  height  to  which 
the  ground  water  would  come,  but  also  to  determine  the  old  exca* 
ration,  to  learn  its  width,  and  to  see  what  the  actual  conditions 
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were  when  the  suction  line  was  installed.  The  engineering  staff 
determined  the  original  cost  new  of  the  suction  line  to  be  $7,706, 
and  estimated  $6,506  to  be  the  reproduction  cost  new  and  $5,384 
to  be  the  normal  cost  new.  Bennett's  difference  between  original 
cost  and  either  reproduction  or  normal  costs  is  caused  by  the  fact 
that  the  records  of  the  respondent  show  that  this  particular  line 
was  relaid  after  it  was  first  installed  (Kecord,  p.  1432). 

Quite  a  variation  is  apparent  in  the  cost  new  of  the  office  build- 
ing as  estimated  by  the  Commission's  engineering  staff  and  bv 
the  engineers  for  the  respondent.  Maury  assumed  the  cost  new 
to  be  $6,000,  which  was  arrived  at  upon  a  cubic-foot  basis,  using 
a  unit  price  of  8  J  cents  per  cubic  foot  (Record,  p.  558).  Sloan 
used  $5,500  as  the  cost  of  reproducing  the  office  building.  The 
engineering  staff  determined  that  the  office  building  originally 
cost  $6,561,  and  estimated  the  reproduction  cost  new  to  be  $8,- 
174,  which  is  $2,714  in  excess  of  the  figure  assumed  by  Maury. 
The  present  values  of  the  office  building  are  not  so  greatly  at 
variance,  due  primarily  to  the  fact  that  the  various  experts  uti- 
lized different  methods  in  depreciating  the  cost  new.  It  is  ap- 
parent that  counsel  for  the  respondent  is  not  justified  in  his  infer- 
ence (Respondent's  Brief,  p.  49)  that  the  appraisals  of  the  en- 
gineering staff ,  as  a  matter  of  course,  should  be  increased  for  one 
cause  or  another.  Careful  perusal  of  the  record  discloses  that 
the  engineering  staff,  in  all  fairness,  assumed  higher  values  than 
either  the  petitioner's  experts  or  the  respondent'^  experts,  when- 
ever its  investigation  showed  such  higher  values  to  be  justified. 

[10]  Of  all  the  buildings  and  structures  owned  by  the  re- 
spondent, the  power  house,  coal  shed,  tool  house,  receiver  house, 
office  building,  engineer's  residence  with  outbuildings,  brick 
sewer,  and  cinder  fill  appear  to  be  used  jointly  by  both  the  electric 
and  the  water  departments,  and  it  becomes  necessary,  therefore, 
to  apportion  values  of  these  buildings  and  structures  between 
the  two  departments.  Table  Vm.  shows  the  petieentages  and 
values  assigned  by  the  various  appraisers  to  the  electric  depart- 
ment, together  with  the  value  apportioned  to  the  water  utility. 
The  methods  used  by  the  appraisers  in  making  their  respective 
apportionments  is  practically  identical  with  that  described  here- 
inbefore imder  ^land."  The  experts  for  the  petitioner  and  the 
respondent  have  divided  the  value  of  joindy  need  buildings  and 
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TABLE  Vin.— COMPABIfiON  OP  APPRAISALS  OF  BUILDINGS  AND  STEUC- 

TUBES  ASSIGNED  TO  ELECTRIC  AND  WATER  DEPARTMENTS. 

LiaoQlii  Water  A  Light  Compax^. 

(Appraisals  as  of  November  1,  1914.) 


Item. 


(D 


Power    taoqse    

Coal   shed  *. 

Tool    house    

Beeetrer  hoase   

General  ofDce  buliding  

Engineer's  residence  and  out- 
buildings     

Brick  sewer  

Cinder  fill  and  road  


CMt  new  assigned  to  elsctrfc 
to '  water 


department 
Cost   new    asBtgned 
department  

Total  cost  new  . 


Present  valtie  assigned  to  elec- 
tric department   

Present  value  assigned  to 
water  department 


Total  present  value 


Percentage  of  total  present 
value  assigned  to  electric 
department  ^ 


LiUey. 
(2) 


B      W 


60  50 

SO  60 

50  60 

50  60 


19.923 


^.697 
20,659 


127.356 


24.6% 


Msary. 
(3) 


S      W 


50 

60      60 

60      60 


113341 

50.964 


60  60 


164.505 

111.140 
42.872 


163.512 


90.8% 


(4) 


B      W 

%      % 


112.501 
48.048 


160.649 

110.242 
89.589 


$49,781 


».6% 


Boglneeiing  Staff. 
(5) 


A 

$15,892 
41.440 


66.5  33.6 
86.1  13.9 
66.5    83.5 


60.0    40.0 

66.5    33.5 

66.5  33.5 

66.6  33.5 
B 

$18,890 

42.7^0 


O 

$18,622 
40.940  10 


$66.SS2 

$9,228 
27.990 


$37,218 


24.8% 


$61.6220 

$11,852 
28.994 


$40,346   $38,692 


28.1% 


$69,562  ;il 

I 
$11,107  12 

27.58S13 

14 


26.7% 


15 


Notel 
A  Original  cost  valuatioo. 
B  Reproduction-cost  valuation* 
(7  Normal-cost  valuation. 
£  Electric  department. 
W  Water  department. 

structures  equally  between  the  two  departments,  whereas  the 
engineering  staff  has  assigned  varying  percentages,  based  on 
operating  statistics,  to  the  different  buildings  and  structures. 
The  weight  of  the  evidence  is  suflBciently  conclusive  to  indicate 
that  approximately  25  per  cent  of  the  present  value  of  all  used 
and  useful  buildings  and  structures  owned  by  the  respondent 
should  be  charged  to  the  electric  department^  and  approximately 
75  per  cent  should  be  charged  to  the  water  department 

Phmi  Eqvipment. 

Under  the  dassification  of  "plant  equipment'^  there  are  in- 
cluded steam  engines,  electric  generators  and  apparatus,  pumps, 
boilers,  piping,  and  other  machinery  and  equipment^  which  are 
used  and  useful  to  the  generation  of  electricity  and  the  pumping 
of  water  by  the  respondent  to  supply  both  electric  and  water  serv- 
ice to  the  public  of  the  city  of  Lincoln.    The  engines  and  engine 
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auxiliaries  consist  of  one  625-horse  power,  "Cooper,"  cross-corn' 
pound,  Corliss  engine;  one  650-horse  power,  "Canton  Hughes," 
jet  condenser;  one  350-horse  power,  'Harris,"  simple  Corliss 
engine;  one  350-horse  power,  "Harris,"  jet  condenser;  and  mis- 
cellaneous engine  piping  and  appurtenances.  The  electrical 
equipment  consists  principally  of  one  450-kilowatt,  3-phase,  60- 
cycle,  2,300-volt,  alternating-current  generator  with  exciter  and 
cables;  one  250-kilowatt,  3-phase,  60-cycle,  2,300-volt,  alternat- 
ing-current generator  with  exciter  and  cables;  one  7-pane] 
switchboard  with  instruments,  switches,  busses,  and  instrument 
transformers;  four  constant-current  transformers  for  series* 
lighting  circuits  with  transformer  panels,  cables,  and  wiring; 
one  75-horse  power,  "General  Electric,"  S-phase,  60-cycle,  2,200- 
volt  motor  set  with  foundations,  cables,  and  belting;  one  75- 
kilowatt,  "Fort  Wayne,"  500/550-volt,  direct-current  generator 
with  foundation  and  cables;  one  single-panel  direct-current 
switchboard  for  "Fort  Wayne"  generator,  with  instruments  and 
circuit  breaker;  and  miscellaneous  station  wiring  and  electrical 
appurtenances.  The  piunps  and  pumping  auxiliaries  consist  of 
two  14-inch  by  20-inch  by  12-inch  by  16-inch,  "Snow,"  tandem, 
compound,  duplex,  direct-acting  pumps  with  steam  and  water 
piping  and  miscellaneous  appurtenances,  one  75-horse  power, 
"General  Electric,"  3-phase,  60-cycle,  2,200-volt,  alternating- 
current  pumping  motor  with  belting,  foundations,  cables,  etc.; 
one  7-in(5h  by  16-inch,  "Hamilton,"  duplex,  double-acting  pump 
with  piping,  foimdation,  and  air  chamber;  one  air  compressor 
with  tank;  one  jack  shaft;  and  other  miscellaneous  appurte- 
nances. The  boiler  plant  includes  two  125-hor8e  power, 
"Phoenix,"  horizontal,  fire-tube  boilers;  one  250-horse  power, 
"Erie  City,"  water-tube  boiler;  one  125-horse  power  **Erie  City" 
fire-tube  boiler;  one  600-horse  power,  "Cochrane,"  feed-water 
heater  with  tank;  two  8-inch  by  4-inch  by  6-inch,  "Snow," 
boiler-feed  pumps;  one  8-inch  by  4J-inch  by  12-inch,  'Wilson 
Snyder,"  boiler-feed  pump ;  one  steel  breeching ;  one  brick  stack ; 
and  other  auxiliaries  and  appurtenances,  including  piping. 

The  appraisals  of  "plant  equipment,"  as  testified  by  the  sev- 
eral experts,  do  not  vary  greatly  in  total  cost  new,  although  the 
details  of  the  units  which  constitute  the  total  are  in  a  few  in- 
stances irreconcilably  apart     In  total  present  value,  the  ap- 
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praisers  also  are  considerably  apart,  due  primarily  to  their 
fundamental  differences  in  method  of  depreciating  the  property. 
Table  IX.  shows  in  detail  the  appraisers'  estimates  of  all  items 
of  plant  equipment  Several  of  the  pronounced  differences  in 
detailed  estimates  are  to  be  accounted  for,  according  to  the  tes- 
timony, by  the  appraisers'  inclusion  of  minor  appurtenances  with 
different  major  items.  This  is  true  of  the  "Cooper"  engine  and 
the  "Canton  Hughes*'  condenser,  and  it  also  appears  that  one  of 
the  appraisers  included  the  breeching  with  the  boiler-room  equip- 
ment, rather  than  including  it  as  a  separate  item.  In  some  of 
the  items,  the  engineering  staff  was  higher  in  a  cost  new  than 
the  experts  retained  by  the  respondent,  and,  in  other  items,  the 
reverse  is  true.  In  one  or  two  of  the  items  it  appears  that  the 
appraisers'  estimates  of  value  were  influenced  by  the  fact  that 
such  items  were  installed  secondhand.  In  the  brick  stack,  differ- 
ences in  quantity-content  resulted  in  different  values  assigned 
thereto  by  the  appraisers. 

[11]  All  of  the  plant  equipment,  aside  from  the  water  pumps, 
appears  to  be  used  jointly  by  both  the  electric  and  the  water  de- 
partments of  the  respondent  The  appraisers  apportioned  the 
values  of  various  items  of  equipment  according  to  such  theory  as 
seemed  best  suited  to  the  determination  sought.  Sloan  used 
identical  apportionments  with  Maury,  who  used  a  maximum- 
demand  basis  of  dividing  his  estimated  values  between  the  two 
departments.  Maury  describes  his  method,  in  words  and  figures 
as  follows,  to  wit: 

"This  is  the  method  that  must  be  pursued  in  designing  the 
equipment,  so  it  is  evidently  fair  to  use  it  in  valuing  the  equip- 
ment In  order  to  make  the  following  discussion  more  intelli- 
gible, a  brief  account  will  be  given  of  the  present  method  of 
operating  the  plant. 

"The  boiler  equipment  consists  of  four  hand-fired  boilers,  with- 
out superheaters  or  economizers.  Three  feed-water  pumps  are 
used  to  supply  the  boilers  from  a  feed-water  heater.  The  steam 
is  used  by  two  Corliss  engines  driving  generators,  and  by  two 
steam  pumps.  The  regular  service  pump  is  motor  driven  by 
power  from  one  or  the  other  of  the  two  generators.  The  two  gen- 
erators are  never  operated  together  except  for  the  short  length  of 
time  necessary  to  change  over  from  one  machine  to  the  other.  The 
P.U.R.1917B. 
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diTision  of  lihe  value  of  the  boilers  should  be  made  on  the  basis  of 
the  maximum  horse  power  used  by  the  steam  pumps  and  the  serv- 
ice pump  while  operating  during  a  fire  in  comparison  with  the 
peak  load  of  the  large  geney^ator.  This  same  division  will  apply  to 
the  boiler-feed  pumps,  the  feed-water  heater,  the  breeching,  the 
chimney,  and  all  miscellaneous  appurtenances  used  in  connection 
with  any  of  these.  The  division  of  value  of  the  large  Corliss 
engine  and  generator  together  with  its  condenser  and  miscellane- 
ous appliances  should  be  made  on  the  basis  of  the  maximum 
power  used  by  the  power  pump  in  comparison  with  the  peak 
load  of  the  generator.  The  division  of  value  of  the  small  Corliss 
engine  and  generator,  together  with  its  condenser  and  miscellane- 
ous appliances,  should  be  made  on  the  basis  of  the  maximum 
power  used  by  the  power  pump  in  comparison  with  the  peak  load 
of  the  generator. 

^DIVISION  OF  BOILERS. 

Maximum  demand  of  power   pump    51  lew. 

Maiimiim  demand  of  steam  pumps  reduced  to  kw 43  kw. 

Total  maximum  demand  of  water  94  kw. 

Peak  load,  on  generator  428  kw. 

Maximum  light  load  •. 377  kw. 

Per  cent  chargeable  to  water    20 

Per  cent  chargeable  to  light    80 

"DIVISION  OF  LARGE  GENERATOR. 

Peak  load  on  generator  428  kw. 

Maximum  demand  of  power  piunp 51  kw. 

Maximum  light  load    377  kw. 

Per  cent  chargeable  to  water    12 

Per  cent  chargeable  to'  light    88 

"DIVISION  OF  SMALL  GENERATOR. 

Peak  load  on  generator 290  kw. 

Maximum  demand  of  power  pump 51  kw. 

Maximum  light  load    239  kw. 

Per  cent  chargeable  to  water    18 

Per  cent  chargeable  to  light   82        * 

(Maury's  Report,  pp.  155,  166.) 

Lilley  apportioned  jointly  used  equipment  according  to  demand 
on  some  of  the  items  and  according  to  usage  of  other  items.  Ha 
stated  that  an  identical  principle  could  not  apply  to  all  items  of 
plant  equipment  (Becord,  p.  296 )y  and  therefore  hased  his  per- 
centages  upon  experience  gained  from  several  months'  study  of 
the  properties  involved  herein  (Record,  p.  332).  The  engineer- 
ing staff  made  its  division  upon  knowledge  acquired  through 
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Study  of  actual  operating  data  rather  than  npon  mere  theories. 
The  respondent's  operating  records,  extending  back  for  a  con- 
siderable period,  were  examined  very  extensively,  and,  from  these 
records,  actual  conditions  under  which  the  properly  is  operated 
were  determined  with  a  view  of  apportioning  jointly-used  prop- 
erty as  practically  as  possible  (Becord,  p.  979).  Table  X.  is  a 
summary  to  show  the  various  amounts  and  percentages  of  plant 
equipment  which  were  assigned  by  the  appraisers  herein  to  the 

TABLE    X.--COMPARISON    OP    APPRAISALS    OF    PLANT    EQUIPMENT    AS- 
SIGNED TO  ELECTRIC  AND  WATER   DEPARTMENTS. 
Lincoln  Wmter  *  Ufht  Compuiy. 
(Appraisals  ai  of  November  1,  1914.) 


U 


Item. 
(D 


Steam  engines  .. 
Cooper  engines 
Canton-  Hughes 

condenser    

Harris  engine  and 

condenser  

SBlectrical  equipment 
'    460-kw.  generator  . 
SGO-kw.  generator  . 

Switchboard  

Transformers   

M  o  t  o  r-generator 

set  

Station  wiring 

12Pnmp8  

IS  Line  shafting  ... 
Boiler  eqaipment  .. 
Miscellaneous  piping 


Llllay. 
O) 


Manly. 

a) 


w 
lb 


75.5      25.0 . 


SlOftlb 
(i) 


W 


Bnglneeilng  BttJL 
(6) 


12 


1B|  S2 


12. 
12. 

18. 


88.5 

88.6 

88.5 

100.0 

10^0 


If  Cost  new  asaigned  to 
electrical  depart- 
ment  

n'Coet  new  assigned  to 
water    department 

ISj       ToUl  cost  new 

19|  Present  Talue  as- 
signed   to   electric 

department  

I  Present  yaloe  as- 
signed to  water 
department  .... 


76.0 
65.7 


16.6 

88 

12 

88 

12 

16.5   82 

18 

82 

18 

16.5 

88 

12 

88 

12 

0.0 

100 

0 

100 

0 

ao 

100 

0 

100 

oi 

100 

0 

100 

0 

100.0 

. ... . 

90 

10 

90 

10 

25.0 

80 

20 

80 

20 

84.3 

60 

60 

60 

60 

WJBH 

149.068 

160,011 

17.980 

16«839 

16.888 

Total  present 
value  


at  Percentage  of  total 
present  value  as- 
slgaed  to  electric 
department   .... 


I|66;m6 

922.297 
8.866 


186.897 

188462 
12.847 


166.849 

837,487 
11.612 


147.680 
12.029 


169,709 

$28,684 
7.082 


W 
lb 


98.7       6.3 


98.7       6.3 


0.0    100.01. 


86.1      18.9|. 


B 

$48,815   $49,884 
12.422     12.217 


$61,7371  $61,601]i8 


$29.693|  $29,730; 
7^79^      7.165 


$81,152 


7L6% 


$60.60o! 


76JJ% 


$48  949 


7M% 


$36,706 


80.8% 


$86,972    $36,885 


80.8% 


80.6%  22 


ITUs  is  $9e  greater  than  shown  ky  LfiUj. 
A  Original-cost  valuation. 
B  Beprodoction-cost  valnatlOB. 
C  Normal-cost  valuation. 
Ji  Electric  deiMurtment. 
W  Water  department. 
P.U.IL1917B. 
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two  departments  of  the  respondent  In  view  of  all  the  facts 
presented  herein,  it  would  appear  that  a  reas<»iable  and  equitable 
apportionment  of  plant  equipment  would  be  secured  by  assigning 
75  per  cent  of  the  total  present  value  to  the  electric  department 
and  25  per  oeait  to  the  water  department 

Oenerai  Equipment. 

[12]  The  classification  of  general  equipment  embraces  office 
equipment,  utility  equipment,  shop  equipment,  laboratory  equip- 
ment, and  miscellaneous  equipment  Some  items  of  this  classifi- 
cation are  used  individually  by  one  or  the  other  of  the 
respondent's  departments  and  are  directly  chargeable  thereto; 
many  other  items  of  general  equipment,  however,  are  used  jointly 
by  the  two  departments  and  must  be  apportioned  between  them. 
Office  equipment  includes  safe,  filing  cabinets,  desks,  bookcases, 
chairs,  stools,  adding  machines,  counter,  tables,  showcase,  ozon- 
izer,  lighting  fixtures,  awning,  furnace,  water^jloset,  gauges, 
drafting  board,  cupboard,  ice-coolers,  clock,  typewriter,  window 
shades,  books,  and  other  miscellaneous  items.  Utility  equipment 
includes  principally  tools  and  portable  equipment  Shop  equip- 
ment includes  a  lathe,  emery  wheel,  shafting,  motor,  drill  press, 
anvil,  grindstone,  jacks,  chain  hoist,  and  other  miscellaneous 
items  of  similar  character.  Laboratory  equipment  consists  of 
certain  testing  instruments  and  appurtenances.  Miscellaneous 
equipment  includes  horses,  wagons,  etc 

There  appears  to  be  relatively  little  difference  in  the  appraisals 
of  the  several  experts,  or  in  the  proportions  assigned  to  the  re- 
spondent's electric  and  water  departments.  Lilley's  cost  new 
assigned  to  the  electric  department  is  $137  more  than  that  of  the 
engineering  staff,  which  in  turn  is  approximately  $1,000  higher 
in  cost  new  than  either  Maury  or  Sloan.  The  quantities  upon 
which  the  appraisers  based  iheir  estimates  are  not  identical  in 
all  cases,  and  some  differences  of  estimated  value  may  be  ac- 
counted for  by  this  variance  of  inventory  quantities.  Lilley'a 
cost  new  assigned  to  the  water  department  is  $450  higher  than 
Mauiy  and  $600  higher  than  Sloan.  The  cost  new  of  general 
equipment  assigned  by  the  engineering  staff  to  the  water  depart- 
ment is  more  than  $1,000  greater  than  the  cost  new  assigned  by 

the  respondent's  experts.  Table  XI.  is  a  compilation  of  the  total 
P.U.11.1917B. 
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appraised  values  of  general  equipment,  and  shows  the  amounts 
assigned  by  the  appraisers  to  the  two  departments.  Apportion- 
ment of  jointly  used  general  equipment  between  the  two  depart- 
ments seems  to  have  been  by  methods  similar  to  those  outlined 
hereinbefore  for  other  jointly  used  property.  The  engineering 
staff  apportioned  to  the  electric  department  60  per  cent  of  the 
office  equipment,  50  per  cent  of  the  utility  equipment,  and  80 
per  cent  of  the  shop  equipment  From  an  examination  of  the 
said  table,  the  Commission  concludes  that  substantial  equity  will 
be  established  by  apportioning  general  equipment  equally  between 
the  respcmdent's  electric  and  water  departments. 

TABLE    XI.— COMPARISONS    OP   APPRAISALS— GENERAL    EQUIPMENT. 

Lincoln  Water  ft  Light  Company — Electric  and   Water   Departments. 

(Appraisals  as  of  November  1,  1914.) 


Appraiser. 
(1) 


Electric  department^ 

Lilley    

Maury    

Sloan    

EnfineeriDfl:  staff: 

a  OrijfinaT  cost    

I)  Reproduction  cost 

o  Normal    cost    

Watrr  department— 

Lilley    

Maury 

Sloan    

Enfrineerlns  staff : 

a  Orif^lnaf  cost  

(  Reproduction  cost 

0  Normal    cost    

Both  departments—  .... 

Lilley    

Maury    

Sloan    

Enfdneerlng  staff: 

a  Orlsrinar  cost  

h  Reproduction  cost 
0  Normal   cost   


Apportionment. 

Cost  (New). 
(2)            (3) 

Value  (Present). 
(4)            (5) 

IS.472 
2.250 
2.388 

Per  Cent. 
53.8 
47.8 
60.0 

18.851 
2.260 
2.388 

Per  Cent. 
53.4 
47.2 
60.0 

8.385 
3.335 
8.335 

48.2 
48.2 
48.2 

2.574 
2.574 
2.574 

47.9 
47.9 
47.9 

$2,973 

1.525 

2,387 

46.2 
62.8 
60.0 

12.924 
2.525 
2.387 

46.6 
52.8 
60.0 

8.590 

8.590 
8.590 

61.8 
61.8 
61.8 

2.791 
2.791 
2.791 

62.1 
62.1 
62.1 

$6,446 

4.775 
4,775 

$6,275 
4,775 
4775 

6.925 
6.925 
6.925 

5.365 
5.365 
6.365 

[13]  Paving  actually  cut  and  properly  replaced  in  the  in- 
stallation of  water  mains  and  services  is  a  classification  to  be 
reasonably  valued  in  a  rate  inquiry  of  a  water  utility's  property. 
Such  paving  represents  necessary  and  unavoidable  expenditures. 
Paving  not  actually  cut  and  replaced,  however,  is  not  to  be 
allowed  in  a  rate  investigation.  Cf .  People  ex  reL  Brings  County 
Lighting  Co.  v.  Willcox,  210  N.  Y.  479,  51  L.R.A.(N.S.)  1, 
104  N.  E.  911,  and  Des  Moines  Gas  Co.  v.  Des  Moines,  238  U. 
S.  171,  59  L.  ed.  1253,  P.U.R.1915D,  589,  35  Sup.  Ct.Rep. 

811.    In  the  Des  Moines  Gas  Case;,  Mr.  Justice  Day^  in  delivering 
P.U.R.1917B.  6 
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the  unanimous  opinion  of  the  Supreme  Court  of  the  United 
States,  very  clearly  says,  to  wit:  "As  to  the  item  of  $140,000, 
which,  it  is  contended,  should  be  added  to  the  valuation,  because 
of  the  fact  that  the  master  valued  the  property  on  the  basis  of  the 
cost  of  reproduction  new,  less  depreciation,  and  it  would  be  neces- 
sary in  such  reproduction  to  take  up  and  replace  pavements  on 
streets  which  were  unpaved  when  the  gas  mains  were  laid,  in 
order  to  replace  the  mains,  we  are  of  opinion  that  the  court  below 
correctly  disposed  of  this  question.  These  pavements  were  al- 
ready in  place.  It  may  be  conceded  that  they  would  require 
removal*  at  the  time  when  it  became  necessary  to  reproduce  the 
plant  in  this  respect.  The  master  reached  the  conclusion  that 
the  life  of  the  mains  would  not  be  enhanced  by  the  necessity  of 
removing  the  pavements,  and  that  the  company  had  no  right  of 
properly  in  the  pavement  thus  dealt  with,  arid  that  there  was 
neither  justice  nor  equity  in  requiring  the  people  who  had  been 
at  the  expense  of  paving  the  streets  to  pay  an  additional  sum  for 
ga?  because  the  plant,  when  put  in,  would  have  to  be  at  the  ex- 
pense of  taking  up  and  replacing  the  pavements  in  building  the 
same.  He  held  that  such  added  value  was  wholly  theoretical, 
Avhen  no  benefit  was  derived  therefrom.  We  find  no  error  in  this 
disposition  of  the  question."  Undisturbed  paving,  despite  the 
claims  of  certain  advocates  of  reproduction-cost-new  theories,  has 
no  place  in  the  case  at  bar.  No  legitimate  reason  can  possibly 
exist  for  demanding  that  the  public  of  the  city  of  Lincoln,  after 
having  improved  its  city  streets  at  great  expense,  should  pay  a 
higher  unit  price  for  utility  service,  owing  to  the  fact  that  the 
pavement,  which  is  the  property  of  the  public  itself,  and  not 
owned  by  the  water  utility,  possesses  value.  This,  and  similar 
claims,  often  lead  the  reproduction  theories  to  irreconcilable 
absurdities  and  render  the  same  of  lesser  weight  as  evidence  in 
valuation  proceedings  than  would  prevail  either  in  more'  con- 
sistent theories  or  in  more  reasonable  applications  of  a  repro- 
duction theory. 

Counsel  for  the  respondent,  in  its  brief,  although  conceding 
that  the  Des  Moines  Gas  Case,  supra,  precludes  the  question 
of  confiscation  wherever  undisturbed  paving  is  excluded  in  valu- 
ation proceedings,  argues  that,  in  proceedings  other  than  those 

in  which  the  question  of  confiscation  is  raised,  such  undisturbed 
P.U.R.1917B. 
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paving  IS  a  proper  element  to  be  valued.  A  study* of  the  Dee 
Moines  Gas  Case,  particularly  that  part  wliich  relates  to  paving, 
fails  to  convince  that  the  question  of  confiscation  was  uppermost 
in  the  mind  of  Mr.  Justice  Day  when  he  says,  "We  find  no  error 
in  this  [the  master's]  disposition  of  this  question"  (supra). 
The  connotaticm  in  the  court's  opinion  relative  to  undisturbed 
paving  does  not  savor  of  the  confiscation  element  Counsel's 
argument  is  sufficiently  interesting  to  quote  in  part,  to  wit : 

"It  is  readily  conceded  that  since  the  decision  of  the  Federal 
Supreme  Court  in  Des  Moines  Gas  Co.  v.  Des  Moines,  it  cannot 
be  said  to  be  confiscation  to  fail  to  include  in  a  valuation  such 
sum,  over  other  elements  of  value,  as  in  the  event  of  the  repro- 
duction of  the  properly,  it  would  cost  to  cut  through  pavements 
not  present  when  the  mains  now  under  them  were  laid.  This 
is  a  view  which  the  courts  might  not  unnaturally  entertain,  when 
the  question  before  them  is  one  of  confiscation  only.  Where, 
however,  as  in  this  case,  the  question  is  not  one  of  confiscation, 
but  rather  of  present  reasonable  value,  other  considerations  may 
well  apply.  Before  such  a  tribunal,  the  ulUmate  question  of 
fact  is  not  what  has  been  the  investment  in  the  property,  but 
what  is  its  present  redsondble  value,  taking  into  consideration 
the  purpose  of  the  public  utility  law  to  promote  adequacy  of 
service,  and  to  encourage  the  investment  of  capital. 

"The  trouble  about  the  item  of  paving  has  been  that  the  real 
purpose  of  making  an  estimate  upon  it  has  been  misunderstood. 
It  has  been  selected  out  and  looked  at  from  the  angle  of  invest- 
ment, rather  than  taken  as  one  of  the  units  of  the  aggregate  of 
cost  of  reproduction,  which  a^regate,  fairly  made  up,  is  the 
base  from  which  value  may  be  deduced.  All  agree  that  it  costs 
the  same  money  to  cut  through  an  existing  pavement  whether  laid 
after  or  before  the  pipe  was  installed.  To  eliminate  such  cost 
because  the  pipe  preceded  the  pavement  is,  as  to  that  item,  to 
convert  reproduction  cost  as  a  measure  of  value,  into  investment 
cost  as  a  measure  of  value.  This  is  obviously  inconsistent  and 
unjust."     (Respondent's  Brief,  pp.  54,  65.) 

It  would  not  be  a  serious  handicap  to  any  school  of  valuation 

theorists  to  concede  certain  logic  in  counsel's  argument  to  the 

effect  that  undisturbed  paving  be  included  in  a  reproduction 

valuation,  provided  that  the  said  reproduction  valuation  be  re- 
P.U.R.1917B. 
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garded  as  only  one  evidence  of  value  for  rate  making  instead  of 
the  value  (and  that  the  highest  value)  for  rate  making.  Counsel, 
in  his  very  next  statement,  asserts,  to  wit:  "The  reproduction 
cost  method  is  adopted  as  a  measure  of  value  because  of  the  legal 
rule  that,  in  the  absence  of  a  definite  market  value,  the  cost  of 
reproducing  a  thing  is  usually  the  best  measure  of  its  value." 
(Respondent's  Brief,  p.  55.) 

'  In  view  of  weighty  decisions  to  the  contrary,  it  is  believed 
considerable  difficulty  would  be  encoimtered  in  sustaining  the 
assertion  that  "the  cost  of  reproducing  a  thing  is  usually  the  best 
measure  of  its  value,"  particularly  in  a  rate  investigation. 
Broad  assertions  such  as  the  foregoing,  favorable  to  the  repro- 
duction method  (or  to  variations  thereof),  have  discredited  the 
theory  sufficiently  to  force  the  courts  to  repudiate  portions  of  it 
which  are  far  removed  from  fact.  Possibly  it  will  not  be  digress- 
ing too  greatly  from  the  subject  of  paving  to  inject  at  this  point 
a  few  remarks  of  Commissioner  Niles,  in  the  case  Re  Grafton 
County  Electric  Light  &  ?•  Co.  (D-88  and  D-89),  descriptive 
of  the  typical  method  employed  by  experts  in  the  compilation  of 
a  valuation  based  upon  a  reproduction  theory,  to  wit: 

"It  is  also  assumed  that  the  entire  plant,  with  all  its  exten- 
sions complete  as  they  now  exist,  is  to  be  reconstructed  as  a  unit. 
Engineers  are  then  asked  to  map  out  a  ^reasonable  construction 
program'  with  estimates  of  allowances  for  promoting  the  enter- 
prise, the  organization  necessary  to  carry  on  the  work,  the  time 
required  for  completing  the  construction,  the  engineering  ex- 
pense involved,  the  manner  and  cost  of  procuring  the  funds 
needed  from  time  to  time  as  the  work  progresses,  the  profits  of 
contractors  and  subcoptractors,  the  legal  expenses  incurred,  the 
probable  present  cost  of  acquiring  land,  water  powers,  flowage 
rights,  and  rights  of  way,  and  any  other  items  of  expense  of  which 
the  most  highly  developed  imagination  can  conceive,  as  possibly 
involved  in  such  an  imaginary  method  of  construction.  Then, 
under  the  head  of  ^omissions'  and  'contingencies'  a  large  allow- 
ance is  to  be  made  for  probable  costs  overlooked  or  not  foreseen. 
And,  the  work  having  been  completed,  the  engineering  imagina- 
tion is  required  to  project  itself  further  into  the  future,  and 
estimate  the  time  which  will  probably  be  required  to  attach  to 
the  completed  plant  the  customers  whom  it  now  serves,  and  to 

P.U.R.1917B. 
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bring  its  business  to  the  point  where  its  income  is  sufficient  to 
meet  operating  expenses,  and  pay  a  fair  return  upon  the  invest- 
mtent"     (N.  H.)  P.U.R.1916E,  885,  886. 

Counsel,  moreover,  argues  at  length  that  the  eliniination  of 
value  for  undisturbed  paving  is  essentially  an  attempt  to  modify 
the  reproduction  theory  by  injecting  into  it  certain  elements  of 
past  cost,  which,  when  applied,  impair  the  accuracy  of  the  repro- 
duction measure.  Counsel,  seemingly,  forgets  that  in  another 
place  in  the  brief  (page  45)  he  has  censured  Bennett  for  omitting 
to  include  an  estimate  of  value  for  ^^mains  lowered  before  pav- 
ing.^' Such  an  item  was  appraised  directiy  by  Maury,  and  also 
appears  to  be  included  in  the  appraisal  prepared  by  Sloan;  but 
it  is  extremely  obvious  that  such  an  item  has  no  place  in  a  Simon- 
pure  immodified  reproduction  valuation.  Inasmuch  as  the  engi- 
neering staff,  in  its  reproduction  valuation,  did  actually  include 
an  item  of  value  for  undisturbed  paving,  and  also  excluded  an 
item  of  value  for  "mains  lowered  before  paving,"  it  is  believed 
that  the  engineering  staff  adhered  closer  to  theory  than  did  the 
appraisers  for  the  respondent.  However,  as  has  been  stated  else- 
where herein,  each  appraisal  should  be  considered  broadly  and 
in  toto.    Counsel  argues  further,  to  wit: 

*T4oreover,  even  if  paving  be  considered  as  an  individual  item 
rather  than  as  a  unit  in  the  composite  whole  from  which  value  is 
deduced,  it  is  by  no  means  true  that  its  presence  over  mains  does 
not  add  to  their  value.  Value  for  rate-making  purposes  may  not 
be  less  than  value  for  purposes  of  sale.  It  would  seem  quite 
obvious  that  the  greater  the  extent  to  which  a  distribution  system 
is  located  under  paved  streets,  the  greater  would  be  its  value,  in 
the  eye  of  a  purchaser,  whether  such  purchaser  be  a  municipality 
or  another  company.  This  appreciating  element  should  have 
consideration  irrespective  of  its  cost  to  the  company,  just  as 
appreciation  of  value  over  cost  of  land  must  be  allowed  for." 
(Eespondent's  Brief,  p.  56.) 

Very  probably,  a  more  correct  statement  would  have  been  in 
effect  that  the  value  of  mains  laid  under  pavement  was  in  general 
less  than  those^over  which  no  pavement  is  laid.  After  paving 
is  laid,  repairs  to  mains  become  more  difficult  and  costly,  serv- 
ices are  more  expensive  to  connect,  the  time  of  making  emergency 

r^airs  and  changes  is  greater,  the  disturbance  of  paving  aggra- 
P.UJLldlTB. 
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vates  property  owners  of  frontage  at  the  place  where  repairs  are 
made,  special  permits  have  to  be  secured,  and  other  disadvantages 
present  themselves,  all  tending  to  diminish  any  possible  increased 
value  which  may  be  claimed  to  be  inherent  in  "paving  over 
mains;"  and  all  these  disadvantages  add  to  the  cost  of  utility 
service. 

TABLE  XII.— COMPARISON  OF  APPRAISALS— PAVING. 

Lincoln  Water  &  Light  Company — Water  Department. 

(Appraisals  as  of  November  1,  1914.) 


Paving  Cut. 

Paving   Undisturbed. 

Appraiser. 
(1) 

Cost 

(New) 

(2) 

Value 
(Present) 

(3) 

Cost 

(New) 

(4) 

Value 

(Present) 

(5) 

1  Lilley 

$427 
1,824 
4,001 

1,330 
1,330 
1,330 

$372 
1,802 
3,866 

1,154 
1,154 
1,154 

$24,860 
1 24,324 

*  17,840 

2  Maury    

$24,562 

3  Sloan    

1 23,172 

4  Engineering  staff: 
6      a  OriginfS  cost  . . . 

6  b  Reproduction  cost 

7  c  Normal   cost    . . . 

*  15,794 

1  Includes  10  per  cent  for  overhead. 

TABLE  XIII.— COMPARISON  OF  APPRAISALS— MAINS  LOWERED. 
Lincoln  Water  &  Light  Company — Water  Department. 


( Appraisals 

as 

of  November  1, 

1914.) 

Appraiser. 
(1) 

Cost 

(New) 

(2) 

Value 

(Present) 

(3) 

1  Lillev   

$452 

1,612 

1 1,775 

$390 

2  "Mfturv 

1,592 

3  Sloan    

1 1,761 

1  Includes  10  per  cent  for  overhead. 

Table  XII.  is  compiled  to  show  the  values  of  paving  which  the 
appraisers  classified  as  "paving  cut"  and  "paving  undisturbed/' 
and  table  XIII.  shows  the  values  estimated  by  Lilley,  Sloan, 
and  Maury  for  mains  lowered  before  paving.  All  paving  (with 
mains  lowered)  is  assigned  to  the  water  department,  inasmuch 
as  none  of  the  electric  distribution  system  is  constructed  under- 
ground. 

The  figures  of  tables  XIL  and  XIIL  are  all  practically  upon 
the  same  basis  with  the  exception  of  Sloan's  figure,  which  in- 
cludes 10  per  cent  for  overhead.  Lilley,  in  valuing  paving  cut, 
allowed  54  cents  per  lineal  foot  of  trench  on  a  trench  30  inches 
in  width,  where  the  pavement  was  laid  upon  a  concrete  founda- 
tion. Where  the  pavement  was  the  ordinary  two-course  brick 
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pavement  upon  a  sand  foundation,  Lilley  allowed  6  cents  per 
lineal  foot  (Kecord,  p.  234).  Lilley  allowed  nothing  for  the 
undisturbed  paving  (Kecord,  p.  229),  but  made  an  allowance 
for  the  actual  lowering  of  mains  before  the  installation  of  the 
pavement  Maury,  upon  a  cost  of  reproduction  new  theory, 
stated  that  one  of  the  elements  existing  at  the  time  of  reproduce 
tion  naturally  is  pavement,  that  mains  cannot  be  laid  under 
existing  pavement  without  cutting  and  restoring  the  street  sur« 
face,  and  that,  in  the  present  case,  pavement  undisturbed  is  an 
appreciating  element  (Record,  p.  595) ;  but  the  witness  admits 
that  this  undisturbed  pavement  has  cost  the  respondent  nothing 
(Eecord,  p.  902).  Sloan  also  stated  that  the  paving  over  the 
mains  which  has  not  been  disturbed  represents  no  cost  to  the 
respondent  (Record,  p.  682).  The  engineering  staff,  in  its  orig- 
inal and  normal  cost  estimates,  allowed  only  for  paving  actually 
cut;  but,  in  the  reproduction  cost  estimate,  it  allowed  for  the 
paving  undisturbed.  In  reference  to  the  expense*  incurred  by  the 
respondent  in  lowering  mains  before  paving,  the  engineering 
staff  stated  that,  in  the  original  cost  valuation,  it  was  assumed 
that,  since  the  lowering  was  done  a  small  amount  at  a  time,  it 
could  be  done  with  a  force  on  hand  and  might  be  charged  as  a 
part  of  the  cost  of  operations  (Record,  p.  1448).  In  the  re- 
production cost  new  estimate,  the  engineering  staff  allowed  noth- 
ing for  mains  lowered,  on  the  assumption  that  reproduction 
contemplates  laying  the  mains  just  as  they  were  on  the  date  of 
the  appraisal,  and  that  the  mains  at  that  time  were  in  their 
final  position.  In  the  normal  cost  estimate,  while  the  engineering 
staff  omitted  allowing  anything  for  mains  lowered,  Sennett 
stated  that  technically  this  might  have  been  included  (Record, 
p.  1448).  In  comparative  tables  herein  other  than  Table  XII. 
the  appraisals  have  generally  been  compiled  with  the  item  of 
"undisturbed  paving"  excluded  therefrom ;  but  the  item  of  "mains 
lowered  before  paving''  has  been  included  in  those  appraisals 
which  embraced  such  an  item.  None  of  the  appraisers,  from 
the  record,  seems  in  any  manner  exceptionally  qualified  as  an 
expert  highway  engineer  of  extended  experience  in  pricing  paving 
materials.  Valuing  paving  seems  to  be  more  or  less  a  matter  of 
skill    in    securing   proper   quantities    (lengths   and   widths   of 

trenches),  together  with  a  proper  application  of  unit  prices. 
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Weight,  in  general,  is  to  be  given  to  the  care  with  which  an 
appraiser  inventoried  and  priced  the  details  which  enter  into 
the  classification  of  paving.  Paving  is  one  of  the  items  in  regard 
to  which  actual  records  of  original  cost  are  far  more  convincing 
evidence  than  estimates  of  the  conjectural  widths  and  lengths  of 
trenches  necessary  in  a  reproduction  theory. 

The  Commission  finds  that  value  for  so-called  ^^disturbed 
paving"  is  to  be  excluded  for  rate-making  purposes  herein. 

Overhead  Expenses. 

[14]  In  valuation  work  connected  with  state  regulation  of 
monopolistic  public  utilities,  the  most  mooted  question,  possibly 
aside  from  "going  value,"  is  tKat  of  overhead  expenses.  Over- 
head expenses  may  be  defined  as  a  surcharge  upon  the  appraised 
value  of  tangible  utility  property  (or  selected  dassifications  of 
the  tangible  property)  to  cover  both  actual  and  hypothetical 
items,  such  aa  (1)  engineering  during  construction,  (2)  con- 
tingencies and  incidentals,  (3)  administration  and  legal  expenses 
during  construction,  (4)  supervision  and  tools  during  construc- 
tion, (5)  interest  up<Mi  capital  expended  during  construction, 
(6)  insurance  and  taxes  during  construction,  (7)  inventory  omis- 
sions, and  (8)  other  features  of  similar  character.  These  ex- 
penses may  or  may  not  in  fact  exist  in  a  given  appraisal.  Maury, 
for  instance,  in  his  hypothetical  overheads  which  may  be  incurred 
in  reproducing  the  respondent's  properties,  classifies: 

1.  Under  organization  costs — 

(a)  Cost  of  preliminary  business  investigation  and  n^ofia- 

tions. 

(b)  Expert  preliminary  engineering  reports  on  the  general 

character  and  cost  of  proposed  system. 

(c)  Incorporation  costs  including  charter  fees  and  cost  of 

issuing  and  selling  stock. 

(d)  Legal  advice. 

(e)  Special  engineering  investigations  for  somoe  of  water 

supply. 

(f )  Cost  of  sinking  test  wells  and  pits. 

(g)  Cost^f  determining  density  of  population  and  of  prob- 

able motor  and  light  load. 
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^  (h)  Cost  of  optioning  real  estate. 

(i)  Cost  of  printing  and  issuing  bonds  and  arranging  for 
their  sale. 

(j)  And,  in  general,  all  costs  incident  to  putting  enterprise 
on  a  definite  basis  up  to  the  point  where  detailed 
plans  can  be  prepared  and  actual  construction  begun. 

2.  Under  engineering  and  superintending  costs — 

(a)  Salaries  and  expenses  of  engineering  and  superintend* 

ing  force. 

(b)  Preparation  of  detailed  plana, 

(c)  Preparation  of  specifications. 

(d)  Preparation  and  letting  of  contracts. 

(e)  Setting  of  lines  and  grades. 

(f )  Inspection  of  work. 

(g)  Estimates  for  contractors. 

(h)  Purchase  of  material  and  supervision  of  labor  where 

work  is  not  done  by  contract, 
(i)  Final  tests  and  adjustment  of  contracts^ 
(j)  The  placing  of  the  plant  in  successful  operation* 

3.  Under  general  administrative  and  legal  costs-— 

(a)  Salaries  of  general  officers. 

(b)  Salaries  and  expenses  of  office  assistants. 

(c)  Cost  of  accounting. 

(d)  Legal  advice. 

(e)  Rent  and  office  expensa 

4.  Under  general  contingent  cost  during  construction— 

(a)  Changes  in  construction  due  to  unforeseen  obstacles  de- 

veloped during  the  progress  oi  the  work. 

(b)  Rise  in  prices  of  material  or  labor  above  normaL 

(c)  Financial  panics. 

(d)  Inclement  weather  causing  delays. 

(e)  Floods  causing  both  an  actual  property  loss  and  un- 

avoidable delays. 

(f )  Failure  of  contractors. 

(g)  Especial  unforeseen  difficulties  encountered  in  deep 

excavations. 

(h)  Strikes. 

(i)  Litigation. 
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(j)  Taxes  and  assessments  on  real  estate  and  personal  prop- 
erty for  two  years. 

(k)  Insurance. 

(1)  Cost  of  temporary  drive  wells  and  pumping  plant  to 
supply  the  city  before  the  permanent  plant  is  com- 
pleted. 

(m)  Cost  of  selling  construction  bonds,  including  commis- 
sion or  discounts. 
5.  Under  interest  during  construction — 

(a)  Being  6  per  cent  interest  on  the  moneys  expended  pro- 
gressively for  construction  until  the  plant  begins 
operation  and  such  charges  may  be  carried  in  the 
operating  accounts. 

In  an  original-cost  theory,  items  of  overhead  usually  exist ;  but, 
more  often  than  otherwise,  a  large  portion  of  such  costs  is  re- 
flected by  the  charges  existing  on  a  utility's  books,  either  in  the 
capital  or  in  the  operating  accounts.  In  a  reproduction  theory, 
items  of  overhead,  like  the  physical  property,  are  conjectural  to 
the  extent  that  the  surcharge  cannot  exist  unless  the  utility's 
plant  is  actually  duplicated, — an  improbable  event.  In  general, 
a  reproduction  theory  admits  of  higher  overhead  percentages 
than  does  an  actual-cost  method  of  valuaticm.  It  seems  to  be  the 
general  rule,  moreover,  that  appraisers  who  submit  high  valua* 
tions  of  physical  property  also  surcharge  an  already  high  ap- 
praisal with  a  high  percentage  to  cover  overhead  expenses.  The 
reverse  seems  to  be  the  rule  with  the  appraisers  who  submit  the 
low  valuations.  The  practice  results  in  great  and  irreconcilable 
variances  of  valuations,  often  to  the  disparagement  of  expert 
testimony.  In  the  list  of  items,  which,  according  to  Maury,  con- 
stitute overheads,  it  can  hardly  be  conceived  that  all  of  them 
existed  in  the  construction  of  the  respondent's  plants,  nor  would 
it  be  reasonable  to  expect  that  all  would  be  encountered  in  a  re- 
production of  the  plant.  Some  of  the  items  undoubtedly  did 
exist  in  the  actual  construction,  and  more  would  probably  be 
encountered  were  the  properties  reproduced  to-day.  Many  of 
Maury's  items  appear  to  be  cumulative ;  but  it  is  quite  probable 
that  the  major  portion  of  the  items  would  exist,  not  on  the  entire 

plants,  but  on  small  portions  only. 
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Table  XIV.  is  compiled  to  show  the  overhead  percentages  and 
amounts  estiniated  by  the  several  appraisers  to  apply  to  the  prop- 
erties herein.  As  a  rule,  each  appraiser  used  a  different  method 
or  different  rule  in  arriving  at  an  amount  or  percentage  to  assign 
to  overhead,  and  neither  the  totals  nor  the  segregated  items  are 
comparable,  owing  both  to  the  marked  variance  in  total  appraised 
values  and  to  the  somewhat  radical  divergence  of  methods.  All 
appraisers,  except  Lilley,  depreciated  overheads  in  like  manner 
to  the  physical  property  itself.  Maury  assigned  lump  sums  to 
his  five  general  subdivisions  of  overheads,  and  then  depreciated 
the  same  and  proportioned  the  depreciated  value  between  the 
electric  and  the  water  departments.  Likewise,  Sloan  used  a  simii 
which  is  practically  15  per  cent  of  his  appraised  value  of  the 
physical  property.  The  engineering  staff  seems  to  have  given 
overhead  expenses  the  most  detailed  study,  and  has  prepared 
analytical  tables  in  which  varying  percentages  of  overheads  are 
assigned  to  particular  classifications  of  the  physical  property. 
These  percentages  of  the  engineering  staff  which  are  itemized 
in  table  XV.  and  table  XVI.  produce  total  composite  overhead 
charges,  assigned  to  the  electric  department,  of  13.3  per  cent  of 
the  engineering  staff's  original  cost  new  valuation,  13.1  per  cent 
of  its  reproduction  cost  new  valuation,  and  13.1  per  cent  of  its 
normal  cost  new  valuation.  Similarly  the  water  department  is 
assigned  w*ith  overhead  charges  of  10.4  per  cent  of  the  engineer- 
ing staff's  original  cost  new  valuation,  14.3  per  cent  of  its  re- 
production cost  new  valuation,  and  13.8  per  cent  of  its  normal 
cost  new  valuation. 

For  organization  and  legal  expenses,  Lilley  allowed  4  per  cent 
of  the  cost  of  the  entire  plant,  and  he  stated  that  this  expense 
would  include  the  cost  of  taking  out  a  charter,  labor  expenses, 
and  other  expenses  of  a  similar  nature  (Record,  p.  277).  Under 
the  head  of  organization  costs,  Maury  allowed  $10,000  (propor- 
tioned $3,050  to  the  electric  department  and  $6,950  to  the  water 
department),  and  Graham  stated  that  this  item  was  intended  to 
cover  all  costs  of  organization,  from  the  origin  of  the  enterprise 
up  and  until  the  time  when  actual  plans  can  be  made,  land  pur- 
chased, and  actual  construction  of  the  plant  begun  (Record,  p. 
466).  Maury  further  stated  that  organization  costs  are  in  the 
nature  of  costs  whidi  have  no  physical  entity,  although  they  are 
P.U.R.i9nB. 
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real  costs;  but  they  are  not  depreciated  in  the  sense  that  a 
physical  structure  would  be  (Record,  p.  928).  Sloan  allowed  a 
total  of  $9,200  for  organization  and  legal  expenses  of  both  depart- 
ments, equivalent  to  2.77  per  cent,  whereas  the  engineering 
staff  s^regated  organization  expense  from  legal  e2cpense  and 
assigned  the  respective  percentages  set  forth  in  tables  XY.  and 
XVI. 

For  engineering  and  superintendence,  Lilley  allowed  2  per 
cent,  and  he  testified  that  it  was  his  belief  that  good  engineering 
services  could  be  acquired  in  the  reproduction  of  similar  plant 
for  2  per  cent  of  the  total  cost  (Eecord,  p.  272).  Graham  tes- 
tified that  5  per  cent  is  as  low  an  amount  as  should  be  allowed 
for  engineering  and  superintendence,  and  stated  that  no  com- 
petent engineer  would  design  and  superintend  the  construction 

TABLB   XV.~OVEBHBAD  PERCENTAGES  (BNGINBEBINO  STAFF). 

Lincoln  Water  &  Light  Company— Electric  Department. 

(Valuations  as  of  November  1,  1914.) 


Items  Indnded  in  Overhead  Expenses. 
CD 


Original  cost- 
Inventory  omisslona   

Engineering   

General  supervision  

Interest  during  construction  

Insurance  during  construction   

Construction   orkanlzation    

Legal  expenses  during  construction 
General   contingencies   


Total 


Reproduction  cost- 
Inventory  omissions  

Engineering   

General  soperyision  

Interest  during  construction  

Insurance  duiing  construction  .... 

Construction  organization  

Legal  expense  during  construction 
General  contingencies   


Ttotftl 


Normal 

Imnentory   omissions   

■actneering   

General  supervision  

Interest  during  construction  

Insurance  during  construction  

Construction  organization  

Legal  expense  during  construction 
General   eonting«icies   


Total 


1 

(2) 

% 


0 


4.86 


4.82 


0B 


(3) 


1 
6 
1 


15 
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1 
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1 
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TABLE   XVI.— OVERHEAD  PERCENTAGES   (ENGINEERING   STAFF). 

Lincoln  Water  A  Light  Company— Water  Department. 

(Valuations  as  of  November  1,  1914.) 


Items  Included  in  OTerhead 
Expenses. 

(D 

(2) 

§ 

11 

(8) 

n 

(4) 

S 

a 

a 

•MS 

(5) 

<«) 

1 

(7) 

1 

OrlKinal  cost- 
Preliminary    and    engineering 
inyestigation    ..* 

% 

% 

1 

1 

8 

4.5 

0 

2 

% 

1 

1 

3 

4.6 

0 

1 

% 

0 
1 
2 
8 
0 
0 

% 

0 

1 

0.6 

0 

0 

1 

% 

0 
0 
0 
0 
0 
0 

t 

2 
8 

4 
5 
6 

Organization  &  legal  expenses 
Engineering  A  superintendence 
Interest  during  construction.. 
Insurance  durmg  construction 
Omissions  and  contingencies  . . 

Total • 

"6"" 

0 

2 
S 

4 
5 
6 

7 

4.55 

11.6 

1 
2 

5 

4.5 
0.5 
2 

10.6 

1 

2 

6 

4.5 

0.5 

1 

< 

0 
2 

4 
3 
0 
0 

2.6 

0 
2 

1 
0 
0 

1 

0 

0 
2 

1 
0 

1 
1 

7 

8 

Reproduction  cost- 
Preliminary    and    engineering 
investigation 

8 

9 
10 
11 
12 
13 

Organization  &  legal  expenses 
KDKlneerlng  A  superintendence 
Interest  during  construction.. 
Insurance  during  construction 
Omissions  and  contingencies  .. 

Total   

...... 

...... 

0 

9 
10 
11 
12 
18 

24 

4.86 

.15 

1 
2 

5 

4.5 
0.5 
2 

16 

1 

2 

6 

4.5 

0.5 

1 

15 

9 

0 
2 
4 
3 
0 
0 

4 

0 
2 

1 
0 
0 

1 

6 

0 
2 
0 
0 
0 
0 

14 

16 

Normal  cost- 
Preliminary    and    engineering 
investigation 

1f> 

16 
17 
18 
19 
20 

Organization  &  legal  expenses 
Engineering  &  superintendence 
Interest  during  construction.. 
Insurance  during  construction 
Omissions  and  contingencies  . . 

Total   ., 

....... 

0 

Ifi 
17 
18 
19 
20 

21 

4.62 

15 

9 

* 

0 

?1 

of  a  similar  plant  for  less  (Record,  p.  466).  Maury  allowed 
$15,000  in  overheads  to  cover  engineering  and  superintendence, 
and  this  sum,  after  deducting  $1,875  for  accrued  depreciation, 
he  apportioned  $4,003  to  the  electric  department  and  $9,122  to' 
the  water  department.  Sloan  allowed  a  total  of  $11,750  to  cover 
engineering  and  supervision  of  both  departments  (equivalent  to 
3.54  per  cent)  whereas  the  engineering  staff  segregated  engineer- 
ing from  supervision  and  assigned  percentages  thereto  as  set 
forth  in  the  aforesaid  tables  XV.  and  XVI.  The  engineering 
staff  bases  its  electric  overhead  upon  the  idea  that  a  practical 
electrical  man  in  constructing  an  electric  system  would  hire  an 
electrical  engineer  to  design  the  power  plant  and  probably  to 
draw  up  standards  and  specifications  for  overhead  construction; 
but  such  a  promoter  would  not  employ  or  pay  engineers  for  work 
which  is  more  or  less  routine  (Record,  p.  1159),    The  amount 
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allowed  for  engineering  and  superintendence  in  the  engineering 
staff's  original  cost  estimate  of  the  water  property  is  only  about 
half  that  allowed  in  its  reproduction  cost  estimate,  because  in  a 
growing  utility  it  would  not  be  necessary  to  have  engineering 
services  on  aU  construction,  while,  if  the  plant  were  reproduced 
and  built  in  a  short  time  as  a  complete  property,  engineering 
services  would  be  required  <m  all  construction  (Record,  p.  1392). 

For  interest  during  construction,  Lilley  allowed  6  per  cent  of 
the  cost  of  the  total  physical  property  for  one  half  a  year,  on  the 
assumption  that  it  would  take  one  year  to  construct  the  entire 
plant  and  that  the  money  would  be  in  use  for  an  average  time  of 
6  months  (Eecord,  p.  268).  Maury  chained  6  per  cent  per 
annum  for  interest  during  construction  on  amounts  presumed  to 
be  expended  for  construction  in  accordance  with  a  certain  pro- 
gram during  a  twenty-year  period  of  construction,  and  he  de- 
ducted 4  per  cent  per  annum  on  such  sums  as  might  be  held 
temporarily  in  the  bank  (Record,  p.  600).  Maury's  total  allow- 
ance for  interest  during  construction  is  $21,400,  less  $2,400 
accrued  depreciation,  apportioned  $5,890  to  the  electric  depart- 
ment and  $13,110  to  the  water  department.  Sloan's  total  allow- 
ance for  interest  during  construction  during  one  half  of  an 
eighteen-month  construction  period  is  $14,936  less  $2,376  ac- 
crued depreciation  (equivalent  to  4.5  per  cent).  The  engineering 
staff  likewise  estimated  interest  during  construction  at  6  per  cent 
per  annum,  and  the  period  of  construction  for  the  electric  depart- 
ment was  taken  at  eight  months  for  the  transmission  and  dis- 
tribution system,  eight  months  for  plant  and  equipment,  and 
twelve  months  for  buildings  (Record,  p.  1163).  For  the  water 
department  the  engineering  staff  assumed  that  eighteen  months 
would  be  spent  in  construction  after  it  was  decided  to  build  a 
water  plant  (Record,  p.  1400)  ;  this  does  not  include  time  spent 
on  preliminary  work,  but  does  include  time  spent  on  plans  (Re- 
cord, p.  1405).  The  engineering  staff  also  gave  consideration  to 
the  assumption  tiiat  a  combined  plant  was  being  constructed,  and 
the  maximum  period  of  construction  allowed  was  fifteen  months, 
which  did  not  include  time  for  any  preliminary  work  (Record, 
p.  1164). 

For  taxes  and  insurance,  Lilley  computed  his  allowance  by 
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years,  and,  for  insurance  during  construction,  by  taking  one  half 
the  average  paid  out  for  insurance  premiums  during  the  past 
five  years.  Lilley's  method  was  based  on  the  theory  that  the  re- 
spondent did  not  pay  more  for  insurance  and  taxes  during  con- 
struction than  it  did  after  the  plant  was  completed.  Maury 
included  taxes  and  insurance  in  his  general  contingent  costs. 
Sloan  allowed  $1,660  less  $264  accrued  depreciation,  equivalent 
to  0.5  per  cent,  for  taxe»  and  insurance.  The  engineering  staff 
made  no  allowance  in  overheads  for  taxes  during  construction 
(Eecord,  p.  1173),  but  allowed,  in  general,  1  per  cent  for  in- 
surance during  construction. 

For  omissions  and  contingencies,  Lilley  allowed  nothing. 
Maury  allowed  $22,600  for  general  contingent  costs,  which  he 
depreciated  to  $19,690,  and  proportioned  $6,005  to  the  electric 
department  and  $13,685  to  the  water  department.  Sloan  allowed 
$12,818  for  omissions,  contingencies,  and  liability  insurance, 
from  which  he  deducted  $2,088  for  accrued  depreciation.  The 
engineering  staff  allowed  the  percentages  set  forth  in  the  afore- 
said tables  XV.  and  XVI.  The  engineering  staff  included  under 
general  contingencies,  all  contingencies  of  a  general  nature  which 
would  not  ordinarily  be  included  in  the  unit  cost,  which  are  items 
that  a  valuation  engineer  readily  can  see,  and  which  one  could 
not  reasonably  foresee  at  the  beginning  of  construction  (Record, 
p.  1174).  The  percentage  allowed  by  the  engineering  staff  for 
contingencies  on  some  of  the  items  in  the  original  cost  estimate 
of  the  electrical  department  is  about  twice  as  great  as  the  cor- 
responding items  in  the  reproduction  cost  estimate,  partially  be- 
cause there  was  not  provided  as  complete  engineering  in  the 
original  plant  as  would  be  provided  in  its  reproduction,  and 
partially  because  the  piecemeal  construction  of  the  original  plant 
would  be  stretched  over  a  period  of  fifteen  years  (Record,  p. 
1177).  Peck  stated  that  the  amount  allowed  by  the  engineering 
staff  for  contingencies  is  not  a  minimum,  and  that  contingencies 
in  reproducing  a  plant  where  information  was  at  hand  as  to 
what  happened  during  the  original  construction  would  be  less 
than  those  in  an  entire  new  plant  (Record,  p.  1228).  Bennett 
testified  that  the  item  of  omissions  and  contingencies  was  more 
applicable  to  omissions  from  the  inventory  than  to  contingencies 
during  construction  (Record,  p.  1411), 
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[16]  On  pages  49,  50,  51,  52,  53,  and  54  of  the  respondent's 
brief,  the  argument  is  directed  to  various  phases  of  overhead 
expenses,  and  both  Peck  and  Sennett  are  criticized  for  making 
insufficient  allowances  for  theoretical  overheads.  Substantially, 
it  is  argued  that,  wherever  Peck  is  lower  than  Bennett  on  certain 
overhead  details.  Peck  is  at  fault  and  is  lacking  e^erience,  and, 
wherever  Bennett  happens  to  be  lower  than  Peck,  Bennett  is  at 
fault  and  is  lacking  experience;  also,  wherever  both  PQ<i  and 
Bennett  are  lower  than  the  respondent's  witnesses,  both  are  at 
fault  Apparently,  it  is  overlooked  that  both  Peck  and  Bennett 
are  higher  than  the  petitioner's  witness,  that  overheads  at  best 
merely  reflect  a  witness's  judgment,  that  overheads  on  two  dif- 
ferent utility  properties  need  not  necessarily  be  identical,  that 
the  respondent's  experts  themselves  are  far  from  agreed  upon 
amounts  to  be  allotted  overheads,  and  that  many  features  in- 
fluence an  expert's  judgment  as  to  reasonable  and  adequate  allow- 
ances for  overhei^d  expenses.  Counsel  seems  particularly  alarmed 
because  Peck  allowed  a  percentage  for  interest  during  construc- 
tion, based  on  a  construction  period  of  from  one  year  to  flfteen 
months,  when  the  resp<»ident's  witnesses  allowed  eighteen  months 
to  two  years  for  its  construction.  The  Commission  has  no  hesi- 
tancy in  stating  that  a  year's  time  for  the  construction  of  an 
electric  plant,  of  a  size  and  capacity  identical  with  the  electric 
property  at  Lincoln,  is  very  ample,  and  an  allowance  of  time 
in  excess  of  fifteen  to  eighteen  months  would  be  excessive. 

[16]  In  connection  with  the  determination  of  a  fair  and  rea- 
sonable allowance  to  cover  overhead  expenses,  consideration  is 
to  be  given  to  the  general  characteristics  of  a  property  and  to  the 
efficiency  of  its  operation  as  a  public  utility,  in  order  that  measure 
may  be  obtained  of  the  skill  a^d  judgment  exerted  during  con- 
struction. Overhead  expenses  represent,  for  the  most  part,  skill, 
judgment,  and  ingenuity  preparatory  to  and  during  the  construc- 
tion period ;  and  it  is  reasonable  to  presume  that  such  skill,  judg- 
ment, and  ingenuity  were  paid  for  in  proportion  to  value 
received,  and  would  be  so  paid  for  if  the  property  were  repro- 
duced. This  is  particularly  true  in  regard  to  engineering  and 
supervision,  and  it  should  be  borne  in  mind  that,  if  engineering 
and  supervision  fees  are  to  be  allowed  at  a  rate  for  which  first- 
class  professional  services  are  to  be  procured,  the  evidence  of 
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eminent  professional  service  should  be  reflected  in  the  existing 
property.  A  claim  for  engineering,  amounting  to  5  per  cent  of 
the  total  tangible  property,  is  equivalent  to  a  far  greater  percent- 
age on  the  items  of  property  which  justly  require  engineering  or 
architectural  attention.  Five  per  cent  of  the  cost  of  a  project  is 
a  very  remunerative  fee,  either  for  engineering  or  for  super- 
vision. A  utility  property,  which  has  been  built  piecemeal 
throughout  a  long  period  of  time,  hardly  can  be  expected  to  reflect 
engineering  supervision,  etc.,  such  as  would  warrant  topnotch 
overheads  on  all  portions  of  the  buildings,  structures,  plant, 
equipment,  and  distribution  system.  If  the  respcmdent's  claims 
for  overhead  percentages  are  to  be  considered  seriously,  it  would 
not  be  unreasonable  to  expect  that,  in  practically  all  details,  its 
properties  would  be  very  compact,  exceptionally  efficient,  and 
highly  suitable  for  present-day  requirements. 

Under  the  reproduction  theory  as  usually  applied,  overhead 
expense  may  become  the  cloak  under  which  hides  a  multitude  of 
iniquities.  Too  often  overheads  are  made  the  vehicle  for  inject- 
ing into  an  appraisal  large  conjectural  values  that  never  had 
existence  save  in  the  brain  of  the  appraiser.  Many  engineers 
fail  to  recognize  the  fundamental  diiferences  in  the  procedure  for 
determining  the  cost  of  reproducing  a  given  plant,  and  an  estimate 
of  cost  of  a  proposed  plant  of  similar  character.  In  the  first 
instance  there  is  no  proposed  construction,  and  never  will  be; 
the  whole  process  is  purely  imaginary.  All  items  composing  the 
property  can  be  determined,  and  generally  the  exact  conditions 
under  which  they  were  installed  are  known  in  advance.  Such  is 
not  the  case  in  the  second  instance,  wherein  any  contingencies 
may  arise  and  develop  only  as  the  actual  installation  of  materials 
progresses.  The  quantities  and  kinds  of  all  materials  cannot  be 
known  with  certainty  in  advance,  and  the  maimer  of  their  instal- 
lation cannot  be  foretold  with  minute  accuracy.  For  these  rea- 
sons, it  is  readily  seen  that  the  allowances  for  overheads  should 
be  considerably  greater  in  a  case  where  actual  construction  is 
contemplated  than  in  a  merely  hypothetical  instance  of  where  a 
reproduction  cost  new  of  an  existing  plant  is  being  determined. 

[17]  On  the  whole,  the  Commission  believes  that  the  overhead 
allowances  of  respondent's  experts  are  somewhat  high,  although 
Sloan's  estimate  (in  percentage)  is  not  to  be  considered  exces- 
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sively  high.  Maury's  overhead  allowance  doubtlessly  errs  greatly 
on  the  side  of  liberality  to  the  respondents,  particularly  his  item 
of  general  contingencies;  whereas  Lilley's  overhead  allowance 
may  err  slightly  to  the  detriment  of  respondent's  interests.  The 
Commission  is  of  the  opinion  that  allowances  of  13  per  cent  to 
15  per  cent  of  a  reasonable  present  value  of  the  respondent's 
properties  are  adequate  and  ample  to  cover  all  overheads  in  this 
particular  case. 

Discount  on  Bonds. 

[18]  In  the  respondent's  brief,  attention  is  called  to  the  laxity 
of  aU  appraisers  in  excluding  some  value  to  cover  discount  on 
bonds,  and  it  is  said,  to  wit: 

"No  allowance  was  made  for  this  item  [discount  on  bonds]  in 
the  estimates  of  any  of  the  witnesses.  The  cost  of  the  necessary 
funds  to  finance  the  project  was,  of  course,  a  necessary  part  of 
the  original  cost,  and  would  likewise  be  a  necessary  part  of  re- 
producing the  property.  It  was  the  testimony  that  the  item 
should  have  consideration  either  in  the  valuation  or  by  way  of 
increase  of  return,     (pp.  610,  611.) 

"In  this  connection  note  exhibit  'E,'  showing  bond  issue  of 
$135,000  in  1891,  further  issue  of  $47,000  during  1891  to  1896, 
and  further  issue  of  $115,000  from  1902  to  1914,  and  see  testi- 
mony of  Mr.  Graham  as  to  same  and  as  to  company  suffering  dis- 
count of  10  per  cent  on  present  issue,  pp.  477-483."  (Re- 
spondent's Brief,  p.  68.) 

This  extract  from  the  brief  is  not  perfectly  correct  in  stating 
that  no  allowance  was  made  by  any  appraiser,  for  Maury,  on 
page  215  of  his  report,  sets  forth  the  item,  "Cost  of  selling  con- 
struction bonds,  including  commissions  or  discoxmts." 

It  would  seem,  from  the  aforesaid  citation  contained  in  the 
respondent's  brief,  that  the  customary  treatment  of  bond  dis- 
counts by  regulatory  bodies  is  unfamiliar,  in  so  far  as  applied  to 
the  utility  properties  herein.  It  has  been  the  rule  of  this  Com- 
mission, from  the  date*  of  its  organization  to  the  present  time, 
to  permit  bonds  to  be  sold  at  a  reasonable  discount  (the  amount 
of  the  discount  to  be  determined  upon  the  conditions  of  the  money 
market  at  the  time  of  the  inquiry) ;  but  in  no  instance  has  the 

issuance  of  bonds  for  capital  purposes,  either  in  the  construction 
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of  n  entirely  neW  plant  or  for  additions  and  betterments  to 
property,  been  permitted  by  this  Commission,  in  which  the  dis- 
count has  been  allowed  to  become  a  part  of  the  permanent  capital 
account.  It  has  been  the  invariable  practice  of  this  Commission 
to  order  all  bond  discoimts  to  be  amortized  in  equal  annual  in- 
stalments during  the  life  of  the  bonds.  It  will  be  found,  upon 
investigation,  that  this  treatment  of  bond  discounts  is  the  almost 
universal  practice  of  other  state  Public  Service  Commissions, — a 
practice  which  ordinarily  is  conceded  to  be  sound,  both  in  theory 
and  in  economics.  Even  the  common  carriers  of  the  United 
States  take  this  position  respecting  their  own  securities,  and  in 
a  brief  filed  by  the  carriers'  Presidents'  Conference  Committee 
before  the  Interstate  Commerce  Commission  in  the  matter  of  the 
Federal  valuation  of  all  railroads,  it  is  said,  to  wit:  "The  rate 
of  return  should,  of  course,  cover  the  element  of  discoimt,  for 
discount  is  simply  a  method  of  equalizing  interest."  (Carriers' 
Brief,  p.  111.) 

Bond  discounts  are  merely  another  way  of  expressing  rate  of 
interest.  Utilities  in  issuing  bonds  customarily  are  permitted 
the  right  to  determine  what,  in  their  judgment,  is  the  most 
advantageous  interest  rate  which  the  bonds  should  bear.  In  other 
words,  the  companies  have  a  right  to  exercise  judgment  as  to 
what  rate  of  interest  will  net  the  best  results  from  a  financial 
point  of  view  to  the  company.  For  example,  a  4  per  cent  bond 
might  sell  at  25  per  cent  discount;  a  5  per  cent  bond  might  sell 
at  15  per  cent  discount;  a  6  per  cent  bond  might  sell  at  5  per 
cent  discount,  and  a  6^  per  cent  bond  might  sell  at  par.  Bonds 
which  mature  at  the  end  of  ten  years  command  a  very  different 
discount  from  comparable  issues  which  may  run  for  fifty  years. 
Inasmuch  as  the  amount  of  discoimt  varies  with  the  interest  rate, 
the  capitalization  in  any  instance,  if  the  principle  of  capitalizing 
discounts  were  recognized,  would  then  be  a  matter  resting  entirely 
with  a  utility  or  with  the  party  issuing  the  bonds.  The  less  the 
interest  rate,  the  greater  the  rate  of  discount  Ordinarily,  a 
bond  bearing  a  low  interest  rate,  when  sold  at  a  large  discount, 
creates  a  greater  burden  upon  the  consumer  than  a  bond  sold  at 
par  at  a  higher  interest  rate.  A  condition  of  affairs  wherein'  the 
amount  chargeable  to  capital  account,  through  the  medium  of 
bond  discounts,  is  entirely  in  the  hands  of  a  utility,  undoubtedly 
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would  defeat  the  purpose  of  the  law,  and  therefore  cannot  be 
countenanced  under  any  theory  of  regulation.  Should  a  study 
be  made  of  the  findings  of  the  various  state  commissions  in  rate- 
making  proceedings,  it  will  be  discovered  that  the  conunissions 
generally,  in  determining  a  reasonable  rate  of  return,  have  taken 
into  consideration  the  interest  rate  which  it  is  necessary  to  allow 
in  order  that  bonds  may  be  sold  to  net  par  to  the  company,  and 
have  considered  bond  discounts  as  an  interest  rate  in  disguise. 

The  argument  advanced  to  the  effect  that  the  cost  of  the  neces- 
sary funds  to  finance  the  property  is  an  element  of  value  herein, 
is  not  to  be  reconciled  with  actual  facts,  if  it  is  intended  to  convey 
by  "cost  of  necessary  funds"  a  meaning  and  connotation  ordi- 
narily implied  by  the  expression  'T)ond  discount"  For  instance, 
if  the  original  bond  issue  of  $135,000  in  1891  sold  at  90,  the 
proceeds  amounted  to  $121,500,  and  the  discount  amounted  to 
$13,500.  The  amount  which  went  into  the  property  was  the 
proceeds,  $121,500, — ^not  $135,000.  The  excess  cost  of  plant 
undoubtedly  was  contributed  by  stockholders,  as  it  should  be, . 
and  it  is  the  contributions  of  stockholders  whidi  reasonably  are 
entitled  to  the  earnings  of  the  plant.  The  Commission,  in  no 
manner,  can  countenance  the  claim  for  rate-making  value  result- 
ing from  discoimting  of  bonds,  inasmuch  as  the  respondent  has 
suffered  no  proper  loss  by  any  reasonable  discounting  which  is  to 
be  assessed  in  the  form  of  rates  against  the  public ;  but  the  Com* 
mission,  in  its  determination  of  rate  of  return  hereinafter,  will 
take  cognizance  of  bond  discounts  and  bond  fees^  and  will  give 
due  weight  thereto. 

Materials  and  Supplies. 

[19]  In  addition  to  land,  buildings,  plant,  and  equipment,  a 
utility,  in  order  to  transact  business,  must  necessarily  carry  in 
stock  a  supply  of  repair  and  renewal  parts,  merchandise,  and 
coal,  oil,  etc  The  value  of  materials  and  supplies  varies  from 
time  to  time,  dependent  upon  the  current  demands  made  upon 
stock  and  upon  the  facilities  for  replenishing  expended  articles. 
An  average  sum  to  cover  the  ordinary  investment  in  materials 
and  supplies  which  are  necessary  to  utility  operation  is  a  reason- 
able and  proper  capital  charge  in  a  rate  determination.    Materials 

and  supplies  carried  for  new  construction,  however,  are  to  be 
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excluded,  inasmuch  as  such  new  construction  stock  is  covered 
adequately  in  the  item  of  interest  during  construction  (see  Over- 
head Expenses). 

Table  XVII.  is  compiled  to  show  a  summary  of  the  appraisals 
of  the  respondent's  complete  stock  of  materials  and  supplies,  as 
compiled  by  the  experts  herein.  The  appraisals  of  Lilley  and  the 
engineering  staff  were  made  as  of  January  1,  1915,  and  are  quit© 
close  together  in  totals  assigned  to  the  electric  department.  The 
appraisals  of  Maury  and  Sloan  were  made  as  of  January  1,  1914, 
and  of  themselves  are  quite  dose  together,  owing  to  Sloan's  accept^ 
ance  of  Maury's  figures  (slightly  corrected).  The  year's  diffeiv 
ence  in  date  probably  accounts  somewhat  for  the  variation  in 
appraisals,  inasmuch  as  the  quantities  of  materials  and  supplies 
in  stock  would  differ  from  one  year's  end  to  another. 

TABLE  XVII.-COMPAEISON  OF  APPRAISALS-MATERIALS  AND  SUPPLIES. 
Lincoln  Water  ft  Light  Company— Electric  and  Water  Departments. 


Appraiser. 

a) 

Electric  Department. 

Water  Department. 

Cost 

Value 

(Present) 

(8) 

Cost 

(New) 

(4) 

Value 

(Present) 

(5) 

\ 

Lilley  1    

16.244 

»6,e75 
6.6tt 

12.763 
2.M0 
2.396 
1.388 

82.788 

2 

Manry«    

2:900 

8 
4 

Sloan*     

Engineering  staff*  

2,896 
1.268 

*  As  of  January  1,  1916. 

*  As  of  January  L  1914. 

*  Includes  H.lSl  in  electric  meters,  which  were  appraised  with  the  dlstributios 
system  by  the  engineering  staff. 

[20]  The  Commission  is  of  the  opinion  that  a  present  allow- 
ance of  $8,000  for  materials  and  supplies  is  both  adequate  and 
equitable  for  rate-making  purposes  in  this  case.  Of  the  said 
$8,000,  the  Commission  believes  that  $6,000  is  properly  assign- 
able to  the  respondent's  electric  department,  and  that  $2,000 
thereof  is  properly  assignable  to  the  water  department. 

Working  Capital. 

[21]  Working  capital  property  should  represent  an  average 

sum  which  is  sufficient  and  ample  under  normal  conditions  to 

meet  and  carry  the  obligations  incurred  in  bills  payable  prior  to 

a  reimbursement  obtained  from  bills  receivable.     Bills  payable, 

in  the  present  case,  include  principally  the  pay  roll  of  officers 

and  employees,  whereas,  bills  receivable  include  comparatively 
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little  in  addition  to  the  receipts  obtained  from  the  payment  of 
the  consumers'  monthly  or  quarterly  bills  for  electricity  and 
water.  .  The  amounts  claimed  for  working  capital  by  the  several 
valuation  expehs,  to  cover  routine  operation  of  the  electric  and 
water  utilities  in  the  city  of  Lincoln,  are  not  closely  in  agreement 
Working  capital,  in  rate-making  procedures,  often  is  combined 
with  materials  and  supplies  into  a  single  classification.  When 
the  two  classifications  are  separated,  moreover,  various  appraisers 
are  prone  to  assign  segregated  items  indiscriminately  to  one  or 
the  other  classification.  Coal,  for  instance,  is  sometimes  assigned 
to  materials  and  supplies,  and  at  other  times  to  working  capital. 
A  strict  comparison  of  the  expert  estimates  of  working  capital, 
therefore,  is  not  advisable  without  a  full  consideration  of  the 
details  included  therein  by  the  appraisers. 

Lilley,  in  the  record,  testified  to  nothing  for  a  proper  allow- 
ance for  working  capital;  but,  in  his  appraisal  and  report  (Peti- 
tioner's Exhibit  "A"),  he  shows  the  cash  assets  of  the  respondent, 
and  apportions  this  cash  between  the  electric  and  water  depart- 
ments. Maury  allowed  $3,333  as  a  proper  amount  for  working 
capital  for  the  electric  department,  and  $3,667  for  the  water 
department,  and  he  stated  that  operating  capital  is  to  be  dis- 
tinguished from  working  capital,  in  so  much  as  the  former  in- 
cludes only  cash,  and  does  not  embrace  other  necessary  items 
which  should  be  included  in  a  finding  of  value  of  utility  property 
for  rate-making  purposes  (Record,  pp.  472-608).  Maury's  as- 
sistant, Graham,  based  the  amount  of  working  capital  on  a  capital- 
ization of  the  interest  on  the  delayed  payments  to  the  respondent 
from  the  average  date  of  service  to  the  average  date  of  payment 
(Eecord,  p.  472),  and  it  would  appear  that  this  method  renders 
working  capital  equivalent  in  amount  to  the  said  delayed  pay- 
ments (Record,  p.  473).  Graham  estimated  that  the  respondent's 
operating  expenses  would  be  paid  on  an  average  of  ten  days  from 
the  date  when  incurred,  and  therefore  the  interest  on  the  delayed 
payments  would  properly  represent  the  capital  which  could  be 
tied  up  in  the  operation  of  the  plant  for  that  purpose  (Eecord,  p. 
473).  Sloan  did  not  submit  an  exhibit  nor  an  amount  for  work- 
ing capital.  The  engineering  staff  regarded  an  amount  of  from 
$4,000  to  $4,500  as  the  proper  allowance  to  the  electrical  depart- 
ment for  working  capital    Feck  stated  that  the  receipts  of  the 
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electrical  department  are  usually  a  month  behind  the  expenses ;  so 
that,  to  care  for  the  regular  operations  of  the  electric  system,  it 
would  be  necessary  to  have  at  least  one  month's  operating  ex- 
penses continually  upon  hand.  To  give  some  "leeway,  Peck 
testified  that  it  would  not  be  unreasonable  to  assume  that  at  least 
two  months'  operating  expenses  should  be  continually  on  hand, 
and,  on  this  basis,  he  assigned  from  $4,000  to  $4,500  for  work- 
ing capital  to  the  electric  department  (Record,  p.  1306).  Ben- 
nett similarly  arrived  at  an  amount  of  $3,500  to  $4,000  for 
working  capital  assigned  to  the  water  department  (Record,  p. 
1383). 

[22]  The  Commission  is  of  the  opinion  that  a  present  allow- 
ance of  $7,000  for  working  capital  is  both  adequate  and  equitable 
for  rate-making  purposes  in  this  case,  in  addition  to  the  $8,000 
found  hereinbefore  to  be  a  reasonable  allowance  for  materials  and 
supplies — ^a  total  of  $15,000  to  cover  the  liquid  assets  of  the  re- 
spondent Of  the  said  $7,000,  the  Commission  believes  that  equal 
portions  thereof  are  assignable  to  the  electric  department  and  to 
the  water  department  of  the  respondent 

Depreciaiiofk 

[23]  One  of  the  most  prolific  sources  of  contention  in  every 
rate-making  proceeding  is  the  matter  of  depreciation.  Depreci- 
ation may  be  broadly  defined  as  the  lessening  in  worth  of  any 
article  by  wear  and  tear,  by  the  action  of  the  elements,  by  super- 
session through  improved  devices  (obsolescence),  by  insufficient 
capacity  (inadequacy),  or  by  other  similar  and  divers  causes. 
Depreciation  is  divided  into  two  general  classes,  physical  and 
functional ;  the  former  represents  that  portion  of  the  value  which 
has  gone  from  an  article  by  reason  of  use  or  exposure  to  the  ele- 
ments, while  the  latter  comprises  the  lessening  in  value  because  of 
progress  in  the  arts  requiring  more  efficient  appliances  or  larger 
capacities.  For  example,  machinery  constantly  is  replacing  ap- 
paratus of  older  types,  either  because  the  latter  is  no  longer 
economical  or  because  it  is  unable  otherwise  to  meet  increased 
service  demands.  Every  article  used  by  a  public  utility,  with  the 
possible  exception  of  land,  is  the  prey  of  depreciation,  and  the 
march  of  progress  brings  to  the  end  of  useful  life  all  products  of 
man,  just  as  surely  as  do  use  and  the  action  of  the  elements. 

P.U.R.1917B. 


Digitized  by 


Google 


LINCOLN  V.  LINCOLN  WATER^A  L.  CO.  89 

Nothing  escapes  the  insidious  hand  of  time,  and  he  who  provides 
not  against  destruction  by  depreciation  just  as  surely  wastes  his 
substance  as  he  who  withdraws  constantly  from  his  storehouse 
without  putting  anything  into  it 

In  an  opinion  and  order  which  this  Commission  rendered  in  the 
case  of  Springfield  v.  Springfield  Gas  &  E.  Co.  (2138)  dated 
March  9, 1916,  (HI.)  P.U.R1916C,  271,  the  judicial  status  and 
history  of  depreciation  is  dwelt  upon  in  considerable  length,  and 
the  discussion  therein  is  generally  pertinent  to  the  similar  issue 
herein  (cf.  pages  346-357,  Springfield  Gas  Case).  One  of  the 
principal  diflSculties  in  dealing  with  depreciation  is  the  difficulty 
of  determining  its  exact  amount,  or  the  nature  of  it  Perhaps 
this  is  best  expressed  by  Whitten,  in  Valuation  of  Public  Service 
Corporations:  "Depreciation  is,  however,  one  of  the  most  dif- 
ficult and  elusive  problems  connected  with  valuation.  .  •  . 
Although  there  is  substantial  agreement  as  to  the  cause  and  exist- 
ence of  depreciation,  there  is  little  agreement  as  to  what  deprecia- 
tion really  is  and  much  less  agreement  as  to  the  correct  measure 
of  depreciation.''    (Vol.  1,  pp.  329,  330.) 

To  determine  present  value  of  the  respondent's  property,  Lilley 
used  a  straight-line  method  of  depreciation  (Kecord,  p.  99).  The 
age  of  a  particular  unit  of  the  property  or  the  average  age  of  a 
group  of  similar  units  was  ascertained,  and  an  estimate  of  the 
life  of  a  new  unit  of  similar  kind  was  estimated ;  then  Lilley  as- 
sumed that  there  was  a  set  depreciation,  uniform  for  each  year, 
from  the  banning  to  the  end  of  the  said  life.  The  element  of 
actual  condition  Lilley  considered  in  its  relation  to  the  estimated 
remaining  life  of  the  equipment,  and  he  modified  the  assigned 
life  accordingly,  using  the  past  history  of  the  plant  as  an  aid  in 
placing  an  estimated  life  upon  existing  apparatus.  Maury,  after 
arriving  at  the  age  and  life  of  the  various  units  of  the  respondent's 
property  by  the  inspection  method,  used  a  sinking-fund  method 
for  determining  accrued  depreciation  (Eecord,  p.  436).  La  sup- 
port of  the  sinking-fund  method  for  determining  depreciation, 
Graham  stated  that  the  condition  of  a  unit  remains  more  constant 
during  its  early  life  than  during  its  later  life,  and,  from  this  fact, 
it  is  to  be  deduced  that  the  depreciation  in  the  early  years  of  the 
life  of  a  piece  of  equipment  is  less  than  in  the  later  years.    The 

sinking-fund  method  gives  a  curve  which  these  witnesses  testify 
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conforms  as  nearly  to  their  observation  of  depreciation  in  property 
as  any  method  that  has  been  developed.  Maury,  in  cross-exami- 
nation, admitted  that,  if  accrued  and  accruing  depreciations  were 
figured  on  a  straight-line  basis,  the  allowance  for  accruing  depre- 
ciation would  be  greater  than  the  allowance  on  a  sinking-fund 
basis,  but  he  was  unwilling  to  admit  that  the  increased  allowance 
for  accruing  depreciation  would  oflFset  the  deceased  return  on  the 
investment  (Record,  p.  873).  Graham  stated  that,  if  the  repro- 
duction theory  is  adhered  to  strictly,  appreciation  nearly  always 
will  offset  depreciation,  particularly  in  water  plants;  but  this 
neutralization  of  appreciation  and  depreciation  is  less  true  of 
electric  plants  owing  to  the  shorter  life  of  electrical  apparatus 
and  to  the  greater  amount  of  abandoned  property  (Record,  p. 
519).  Graham  made  no  statement,  however,  as  to  the  manner  in 
which  appreciation  develops,  whether  by  a  straight-line  basis,  a 
sinking-fund  basis,  or  otherwise.  Sloan  examined  local  conditions 
in  the  city  of  Lincoln  to  determine  the  things  which  might  locally 
affect  the  life  of  various  items  of  the  respondent's  plant.  The 
age  and  life  of  all  these  items  of  the  respondent's  properties  were 
determined  and  depreciated  on  a  curve  that,  in  the  judgment  of 
Sloan,  represented  the  nearest  path  by  which  property  depreciates 
in  value.  The  results  thus  obtained  ultimately  were  noodified, 
where  the  theoretical  curve  would  not  seem  to  give  a  value  in 
accordance  with  the  judgment  formed  by  inspection  (Record,  p. 
640).  The  engineering  staff  depreciated  the  respondent's  prop- 
erties, in  each  of  its  three  methods  of  valuation,  upon  a  basis 
which  assumes  that  the  sundry  items  of  equipment  depreciate  in 
equal  increments  each  year  throughout  their  useful  life.  The 
records  of  the  respondent  were  consulted  to  obtain  the  period  of 
service  of  all  property,  and  an  estimate  was  made  of  the  remain- 
ing useful  life  of  each  piece  of  equipment  Present  operation 
and  future  conditions  were  considered  in  fixing  upon  the  estimate 
of  remaining  useful  life.  Condition  in  per  cent  was  determined 
to  be  the  ratio  of  remaining  useful  life  to  total  life,  with  due 
allowance  for  scrap  value.  Present  value  was  considered  to  be 
merely  the  cost  new  multiplied  by  the  condition  in  per  cent.  In 
estimating  future  useful  life  of  equipment,  the  engineering  staff 
gave  consideration  to  obsolescence  and  inadequacy  (Record,  p. 
979).     Peck,  moreover,  checked  both  the  sinking-fund  and  the 
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straight-line  methods  of  depreciation  as  applied  consistently  to 
both  accrued  and  accruing  depreciation,  and  found  that,  as  far 
as  final  rates  are  concerned,  the  straight-line  method  was  a  little 
more  favorable  to  the  respondent  than  is  the  sinking-fund  basis 
(Record,  p.  1243).  The  relative  amounts  of  total  accrued  de- 
preciation which  were  assigned  by  the  several  appraisers  to  both 
the  electric  and  the  water  departments  (and  to  the  combined 
departments)  are  set  forth  in  table  XVIIL,  together  with  a 
summary  of  cost  new  and  present  value;  the  tabulation  also  in- 
cludes amounts  and  percentages  of  accruing  depreciation,  where 
such  figures  are  obtainable  in  the  record  herein. 

[24]  Counsel  for  the  respondent,  in  its  brief  (pages  56  to  64 
inclusive)  contends  that  a  sinking-fund  method  of  depreciation 
should  be  adopted  herein.  Counsel  shows  no  authority  for  his 
argument,  but  bases  his  contention  mainly 'on  statements  made 
by  Maury  and  Sloan  to  the  effect  that  the  sinking-fund  curve 

TABLB  XVIII.— COMPARISON  Or  ESTIMATES  OP  DEPRECIATION. 

Lincoln  Water  &  Light  Company — Electric  and  Water  Departments. 

(Appraisals  as  of  November  1,  1914.) 


Appraiser. 

a) 

Oost 

(New) 

(2) 

Value 

(Pres- 
ent) 
(8) 

Total 
accrued 
deprecia- 
tion 

(4) 

Annual 
accruing 
deprecia- 
tion 

(6) 

Rate  of  accru- 
ing deprecia- 
tion 

Cost 

Value 

] 

Electric  department— 
LiUey    

$111,648 
138.786 
141.425 

136018 
142.063 
142.899 

200.864 
261.862 
244.864 

216.080 

0280.190 

227.650 

812.412 
400.638 
386.279 

862.198 
e872.243 
870.048 

$72,646 
111.982 
108.746 

86.433 
89.861 
90.672 

167.637 
238.646 

226.486 

174,788 
186.215 
184.457 

230.083 
350.627 
334.181 

261,221 
276.076 
276.029 

$39,002 
26.804 
82:680 

49.686 

62.192 
61.827 

48.327 
23.207 
19.418 

41.292 

643.975 

43.193 

82.329 
50.011 
52.098 

90.977 
696.167 
95.020 

$4,510 
06.649 

"6.960 

2.966 
(2.498 

7,475 
08,147 
(29.060 

*  10,750 

4.07 

"*4!88 

1.48 
.96 

*  "i.OT 

2.89 
2.03 
2.34 

'*2:96 

5.06 

1.89 
1.04 

"2;66 

3.25 
2.32 
2.71 

"*3:9i 

1 

7 

Maury    .•..**... 

•2 

9 

Sloan 

2 

4 
5 
6 

7 

Engineerloff  staff— 

a  Original  cost  

Mleproductlon  cost   .. 

cNormal  cost  

Water  department— 
Lllley    

4 
5 
6 

7 

g 

Manry    

^ 

9 

Sloan    

9 

10 
11 
12 

IS 

Engineering  staff— 

a  Original  cost   

5  Beprodnctlon  cost  . . 

c  Normal  cost   

Combined    departments— 
Lllley    

10 
11 
1-2 

14 

Manry    

11 

15 

Sloan     

15 

16 
17 
18 

Engineering  staff— 

aOriglnaT  cost  

(  Reproduction  cost  .. 
c  Normal  cost  

16 
17 
18 

Note. — This  table  Includes  overheads,  but  excludes  materials  and  supplies  and 
working  capital. 
a  Includes  $530  so-called  ^'contingent"  depreciation. 


b  Includes  $965  so-called  "contingent**  depreciation, 
c  Includes  $1,495  so-called  "contingent"  depredation. 


d  Based  upon  a  composite  life  of  37.12  years  for  the  combined  properties  and 
submitted  by  Sloan. 

e  Discrepancy  of  $1,  due  to  apportionment  between  two  departments. 
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conforms  to  their  respective  ideas  of  the  manner  in  which  utility 
property  depreciates  in  practice.  It  is  doubtful  if  counsel  could 
show  any  extended  authority  for  the  adoption  of  a  sinking-fund 
method,  for  such  sentiment  favorable  to  sinking-fund  depreci- 
ation, even  among  commission  cases,  is  comparatively  rare ;  nor 
ha3  any  theory  of  depreciation  found  sanction  either  of  courts  of 
unqualified  standing,  or  of  general  adoption.  If  the  general 
practice  of  commissions  is  taken  as  a  criterion,  weight  would 
probably  be  given  to  the  straight-line  method. 

One  of  the  latest  authorities  to  adopt  the  straight-line  method 
is  the  board  of  engineers,,  of  the  division  of  valuation  of  the 
Interstate  Commerce  Commission,  which,  in  a  memorandimi 
(No.  226)  dated  November  6,  1915,  regarding  the  depreciation 
of  road  and  equipment  in  connection  with  the  valuation  of  the 
properties  of  common  carriers  throughout  the  United  States,  has 
adopted  the  following  rules: 

"The  board  is  of  the  opinion  that  the  principles  contained  in 
the  following  definitions  should  govern  in  determining  the  de- 
preciation of  physical  property  used  for  common  carrier  pur- 
poses: 

"'(1)  Depreciation  is  the  lessening  in  worth  of  physical 
property  due  to  use  or  other  causes. 

"  *(2)  Labor  depreciates  with  the  items  of  property  of  which 
it  is  a  part 

"  ^(3)  Service  condition  per  cent  is  the  ratio  between  tlia 
remaining  capacity  for  service  and  total  capacity  for  service  in 
each  cycle  of  use. 

"  *(4)  Depreciation  shall  be  determined  by  a  consideration  of 
observations  of  actual  conditions  of  the  property  and  mortality 
statistics  of  similar  property  in  like  use  applied  where  practi- 
cable on  the  straight-line  basis. 

"  *(5)  Salvage  is  the  net  value  which  an  article  possesses  for 
carrier  purposes  other  than  that  for  whidi  the  article  was  or* 
iginally  used. 

"  ^(6)  Scrap  is  the  net  market  value  which  an  article  possecr- 
ses  after  its  service  for  carrier  purposes  has  been  exhausted. 
"  ^(7)  Normal  life  shall  be  ike  estimated  average  total  service 

life  under  ordinary  conditions.' 
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^^When  depreciating  property  under  the  several  accounts,  the 
following  general  rules  shall  apply : 

"  ^(1)  Ordinarily,  service  condition  per  cent  shall  be  the 
ratio  between  the  remaining  service  life  and  the  total  service 
life.  When  the  depreciation  of  an  item  of  property  is  based  upon 
the  weighted  average  of  the  parts,  the  service  condition  of  each 
part  shall  be  determined  by  this  ratio. 

"  ^(2)  When  a  normal  life  for  a  particular  it^n  of  property 
has  been  prescribed  for  use  in  determining  depreciation,  that  life 
must  not  be  departed  from  unless  an  investigation  of  the  records 
of  the  carrier  or  actual  inspection  in  the  field,  or  the  two  com- 
bined, warrant  such  departure.  In  no  case  shall  a  remaining 
service  life  of  an  item  of  property  be  taken  at  more  than  the 
prescribed  normal  life. 

"  '(3)  When  no  normal  life  is  prescribed,  the  total  service 
life  and  remaining  service  life  shall  be  determined  from  obser- 
vation of  actual  conditions  and  the  examination  of  records  and 
data  from  reliable  sources. 

"  *(4)  Salvage  and  scrap  will  be  allowed  in  cases  where  such 
values  actually  exist  Whether  allowance  shall  be  made  in  a 
given  case  for  salvage  and  scrap  shall  be  left  to  the  discretion  of 
the  member  of  the  engineering  board.  If  an  allowance  is  made, 
this  fact  shall  in  all  cases  be  stated  upon  the  pricing  sheet  even 
though  at  the  time  the  amount  of  the  allowance  cannot  be  given. 

<^'(5)  The  service  condition  per  cent  as  stated  in  the  field 
record  by  the  field  man  shall  be  subject  to  revision  and  final  fix- 
ing by  the  member  of  the  engineering  board  or  his  staff  subordi- 
nates. The  service  condition  per  cent  fixed  in  the  field  is  assumed 
to  be  simply  the  statement  of  a  fact'  " 

In  contrast  to  the  foregoing  elaboration  of  the  sinking-fund 
method  of  reckoning  depreciation,  it  will  not  be  amiss  to  refer 
for  a  moment  to  Valuation  of  Public  Utilities  by  the  late  Henry 
Floy,  a  consulting  engineer  who,  during  recent  years,  frequently 
appeared  before  regulatory  bodies  in  behalf  of  public  utilities. 
On  page  175,  there  appears  a  figure  embracing  six  different 
methods  of  computing  depreciation,  and  the  context  explains  the 
theory  underlying  each  of  the  six  curves,  as  well  as  describes 
three  or  four  other  methods  of  applying  some  theory  of  depreci- 
ation.   It  is  noteworthy  that  methods  of  treating  depreciation  are 
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numerous  indeed,  and,  as  the  author  states,  the  divers  theories  of 
computing  depreciation  have  "resulted  in  a  divergence  of 
thought  and  a  lack  of  uniformity  of  practice  which  is  bewilder- 
ing'* (page  168).  It  is  not  strange  that  utilities,  in  view  of  this 
lack  of  uniformity  and  this  bewildering  maze  of  theories,  are 
prone  to  argue  for  that  theory  of  depreciation  which  will  result 
in  the  utmost  value  of  the  utility's  property.  There  are  those, 
moreover,  who  contend  that  no  accrued  depreciation  should  be 
deducted  from  cost  new,  and  yet  claim  that  an  elaborate  allow- 
ance in  operating  expenses  to  cover  accruing  depreciation  is 
proper.  Such  advocates,  had  they  advanced  their  views  twenty 
years  ago,  would  hardly  receive  credence  to-day,  for  accruing 
depreciation  during  the  past  two  decades  would  have  become  ac- 
crued depreciation  of  to-day  in  the  majority  of  public  utilities. 
Floy,  moreover,  is  somewhat  at  variance  with  respondent's  ex- 
perts, for  he  enumerates  the  sinking-fund  method  as  one  of  three 
"classes  of  depreciation  which  seldom,  if  ever,  occur  in  practice, 
but  are  convenient  for  purposes  of  estimate,  particularly  curve 
*3,'  which  represents  what  is  called  ^straight-line  depreciation'  " 
(p.  174,  supra).  In  substance,  Floy  would  have  no  depreciation 
whatsoever  deducted  from  cost  new,  except  possibly  some  in- 
significant amount  which  it  is  claimed  would  place  the  entire 
property  in  a  100  per  cent  operating  condition.  In  contrast  to 
Floy's  theory  and  also  to  that  of  other  similar  advocates,  there 
exist  those  who  would  depreciate  utility  property  very  rapidly 
to  its  junk  or  scrap  value.  Obviously,  the  range  of  depreciation 
is  great,  and  it  is  quite  apparent  that  a  reasonable  solution  is 
partly  extraneous  to  a  consideration  of  accrued  depreciation 
alone.  As  will  be  pointed  out  hereinafter,  the  position  taken  in 
regard  to  accrued  depreciation  should  be  thoroughly  consistent 
with  that  taken  in  the  treatment  of  accruing  depreciation. 

What  the  Commission  is  seeking  herein  is  the  present  .value  of 
respondent's  used  and  useful  property  devoted  to  rendering 
utility  service  to  the  public  of  the  city  of  Lincoln.  Present  value 
obviously  is  independent  of  certain  accounting  methods  which 
may  be  employed  more  or  less  properly  to  set  up  an  ultimate  re- 
placement fund.  Value  of  a  piece  of  equipment  is  ascertained 
ordinarily  by  multiplying  cost  new  (or  reproduction  cost  new) 

bv  the  condition  in  per  cent  of  that  equipment,  where  the  said 
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percentage  represents  an  appraiser's  idea  of  the  actual  physical 
condition  of  that  particular  piece  of  equipm^it,  whether  that 
condition  be  ascertained  by  the  appraisers'  inspection  or  by  the 
use  of  life  tables  (or  both).  This  present  value  is  what  this 
Commission  is  charged  by  law  to  ascertain,  and  it  would  be  re- 
miss in  its  duty  were  it  to  find  values  of  property  in  excess  of 
that  represented  by  actual  physical  condition. 

In  order  to  pass  fairly  on  the  claim  that  a  sinking-fund  theory 
is  the  only  reasonable  and  proper  maimer  in  which  depreciation 
can  be  considered,  it  may  be  well  to  dwell  upon  what  the  sinking- 
fund  method  really  is.  In  past  years  economists,  financiers,  pub* 
lie  officials,  and  others  have  found  that  one  of  the  most  satis- 
factory methods  of  meeting  distant  future  obligations  of  great 
magnitude  is  by  means  of  a  sinking  fund,  which  is  created  by 
the  setting  aside  of  certain  predetermined  sums  or  annuities  each 
year  (or  at  other  definite  times).  These  fixed  sums  are  invested 
in  a  conservative  manner  and,  from  year  to  year,  will  earn  re- 
turns which  accumulate  as  a  part  of  the  sinking  fund.  At  the 
end  of  the  period,  the  annuities,  plus  the  interest  earnings  com- 
pounded from  time  to  time,  will  produce  the  desired  total  amount 
or  principal  and  the  original  obligation  may  be  canceled,  pro- 
vided, of  course,  that  the  payments  have  been  carefully  adjusted, 
that  the  annuities  have  been  set  aside  regularly,  that  the  interest 
earnings  have  equaled  the  original  estimates,  and  that  proper 
business  and  economic  judgment  has  been  exercised  at  all  times 
in  the  custody  of  the  fund  and  its  earnings.  This  well-tested  and 
acknowledged  sinking-fund  theory,  when  applied  to  deprecia- 
tion of  public  utility  property  (a  generator,  for  example),  con- 
templates that  the  original  cost  (not  reproduction  cost)  of  the 
said  generator  will  become  a  distant  future  obligation  to  be  wiped 
out  whenever  the  useful  life  of  the  generator  ceases,  say  twenty 
years  irom  the  date  of  the  installation.  Instead  of  setting  aside 
each  year  one  twentieth  of  the  cost  of  the  generator,  the  sinking- 
fund  method  necessitates  that  something  less  than  one  twentieth 
be  set  aside,  the  differential  being  made  up  ultimately  by  the 
interest  earnings 'of  the  annuities.  So  far  little  objection  could 
be  found  to  the  method,  provided  that  the  annuities  are  actually 
set  aside.    Respondent  herein,  in  the  past,  has  not  set  aside  such 

a  fund,  but  instead,  it  would  seem  from  the  record,  has  treated 
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such  theoretical  fund  as  a  part  of  its  earnings.  Once  the  annui- 
ties are  placed  back  into  the  pockets  of  those  who  paid  for  the 
generator,  the  public  has  discluu^ed  its  obligation  to  the  owners 
of  the  generator,  and  it  should  not  at  any  time  be  asked  or  re- 
quired to  pay  interest  charges  on  capital  which  it  has  returned  to 
the  owners.  The  sinking-fund  method  of  depreciation  requires, 
in  addition  to  the  regular  setting  aside  of  annuities,  that  the 
amounts  be  not  varied  indiscriminately  from  time  to  time,  and 
that  the  payments  run  the  full  period  of  the  estimaied  life,  and 
not  the  cxtual  life.  For  illustration,  in  the  aforesaid  assumed 
generator  with  its  estimated  life  of  twenty  years,  if  the  eighth 
and  tenth  annuities  were  not  set  aside,  the  nicely  adjusted  bal- 
ance of  the  sinking  fund  would  be  destroyed,  and  the  principal 
sum  would  not  develop  at  the  end  of  the  estimated  twenty-year 
life  of  the  generator,  and,  when  no  annuities  have  been  set  aside 
in  the  past,  it  commences  to  look  as  if  the  sinking-fund  theory, 
from  a  point  of  view  of  depreciation,  has  no  feet  to  stand  upon. 
Likewise,  if  for  some  cause  or  other,  the  generator  had  to  be 
retired  in  the  seventeenth,  eighteenth,  or  nineteenth  year  of  its 
life,  and  supplanted  by  another  generator,  the  complete  fund 
would  not  be  available  for  the  purchase  of  the  necessary  new 
equipment.  It  is  quite  apparent  that  the  sinking-fund  theory 
has  not,  does  not,  and  inherently  cannot,  provide  for  the  multi- 
tude of  contingencies  which  arise  in  the  management  of  a  public- 
utility  property.  The  best  that  may  be  said  of  the  theory  is 
that  it  is  an  accoimting  method  which  defines  the  very  minimum 
which  reasonably  may  be  considered  in  special  cases  where  it  has 
actually  been  consistently  applied.  In  spite  of  the  contention 
that  depreciation  herein  should  be  based  upon  the  opinion  of 
respondent's  witnesses  to  the  effect  that  depreciation  in  practice 
usually  follows  the  sinking-fund  basis,  such  assertions,  though  of 
value  as  opinions,  do  not  create  or  establish  fimdamental  facts. 
Certainly  it  is  just  as  reasonable  to  give  equivalent  weight  to  the 
theories  of  other  witnesses,  and  to  take  cognizance  of  a  method 
which  is  essentially  determining  present  value  of  equipment  in 
four  steps,  viz.,  (1)  ascertaining  the  number  of  years  which  the 
equipment  has  been  in  service,  (2)  estimating  the  future  useful 
life  of  the  equipment  in  conjunction  with,  (3)  an  actual  inspec- 
tion to  ascertain  carefully  the  present  condition  of  the  said  equip- 
P.U.R.1917B. 
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ment,  and  (4)  assigning  as  present  value  that  part  of  cost  new 
which  is  represented  by  the  ratio  of  future  useful  life  to  total 
useful  life.  The  fairness  of  such  a  method,  which  merely  deducts 
depreciation,  on  a  uniform  basis,  for  value  departed  during  the 
past  years  of  use,  is  at  least  a  recommendation  in  favor  of  the 
method. 

Objection  is  raised  herein  to  more  than  a  meager  deduction 
from  cost  new  for  depreciation,  principally  on  the  grounds  that 
it  will  either  affect  the  respondent's  securities,  or  else  affect  its 
prospects  of  an  advantageous  sale  of  the  properties;  counsel 
says:  ".  .  .  An  unreversed  finding  of  valuation  by  the  Com- 
mission is  taken  as  the  full  measure  of  property  value,  whether 
for  rate  making,  sale,  security  issue,  or  otherwise.  The  company 
must  confront  the  record  of  such  a  valuation  in  case  of  proposed 
municipal  purchase,'  in  case  of  sale  to  third  persons,  in  case  it 
needs  money  for  the  extension  or  improvement  of  its  plant  or 
facilities.  It  remains  thus  hampered  so  long  as  such  a  valuation 
stands.  .  .  ."  (Eespondent's  Brief,  p.  57.)  And  says  fur- 
ther ".  .  .  that  no  principle  of  determining  accrued  depre- 
ciation should  find  favor  which  operates  to  embarrass  a  utility  in 
financing  improvements  or  extensions  making  for  efficiency  and 
adequacy  of  service.''     (Respondent's  Brief,  p.  58.) 

The  values  found  hereinafter,  it  is  believed,  will  not  affect  the 
respondent's  securities,  provided  due  consideration  be  given  to 
the  relation  which  past  bond  discounts  bear  to  the  total  security 
issues.  Securities,  it  is  to  be  noted,  are  based  on  the  original 
cost  new  of  equipment;  and  it  is  the  customary  practice  of  ad- 
vanced corporations  to  set  aside  a  surplus  for  the  purpose  of 
meeting  unexpected  contingencies  and  of  providing  a  fund  from 
which  to  write  off  plant  and  equipment  which  with  time  ceases 
to  be  useful.  It  is  not  the  fault  of  the  public  in  Lincoln  that  the 
respondent  has  not  created  an  adequate  surplus,  and  this  Com- 
mission should  not  be  derelict  in  its  duty,  by  finding  a  valuation 
herein  which  includes  elements  of  value  which  in  past  years 
have  departed  from  the  properties,  and  which  have  been  already 
recompensed  by  the  public 

Argument  for  the  adoption  of  the  sinking-fund  method  of 

treating  accrued  depreciation  would  be  far  more  convincing  had 

an  adherence  to  the  one  theory  been  practised  to  the  exclusion  of 
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all  other  theories.  In  submitting  the  question  of  current  or  ac- 
cruing depreciation,  counsel  argues  that  the  same  percentages 
which  were  used  by  Maury  and  Sloan  for  accrued  depreciation 
should  be  increased  somewhat  by  an  allowance  for  future  con- 
tingent depreciation.  It  is  this  lack  of  consistency  which  causes 
a  doubt  to  arise  as  to  the  sincerity  of  arguments  for  deduction  of 
accrued  depreciation  as  applied  by  the  respondent  herein.  One 
rate  for  depreciation  in  the  properties  for  the  time  that  has 
passed,  and  another  rate  for  the  time  that  is  to  come,  with  the 
date  of  a  rate-making  proceeding  as  the  dividing  line,  is  the  es- 
sence of  the  question  presented.  Obviously,  the  only  guide  to 
the  future  is  what  has  occurred  in  the  past.  The  electrical  cen- 
tral-station industry,  for  instance,  has  undergone  a  tremendous 
development  during  recent  years  and  has  suffered  tremendous 
depreciation,  due  to  obsolescence  and  inadequacy.  Are  we  to 
guess  that  this  depreciation  will  be  still  greater  in  the  future? 
It  seems  more  logical,  in  view  of  no  current  metamorphosis,  to 
assume  practically  the  same  near-future  conditions  as  have  been 
prevalent  in  the  past.  Why  should  the  date  of  a  valuation  make 
such  a  material  change  in  the  outlook  upon  future  depreciation  ? 
Should  the  sum  set  aside  hereinafter  for  accruing  depreciation 
prove  inadequate,  the  same  may  be  increased  by  this  Commis- 
sion upon  application,  with  no  serious  resulting  disadvantage  or 
hardship  to  either  the  public  or  the  respondent ;  likewise,  should 
the  sum  for  accruing  depreciation  prove  too  large,  a  reasonable 
reduction  is  a  simple  accomplishment  whenever  proper  applica- 
tion is  made  therefor. 

Rate-regulatory  Commissions,  more  and  more,  are  insistent 
that  the  subject  of  depreciation  be  presented  in  a  fair  manner 
under  all  circumstances  by  public  utilities  which  appear  before 
them ;  and,  above  all,  the  Commissions  are  requiring  that  utilities 
be  consistent  in  the  treatment  of  all  angles  of  the  subject.  The 
California  Railroad  Commission  recently  (September  6,  1916), 
Re  Palo  Alto,  P.XJ.R.1917A,  174,  very  clearly  calls  attention  to 
the  inconsistencies  of  the  average  utility  in  its  attitude  toward 
depreciation,  to  wit: 

"I  am  becoming  increasingly  impressed   with   the   absolute 

necessity  on  the  part  of  all  parties  of  a  consistent  treatment  of 

the  subject  of  depreciation  irrespective  of  the  nature  of  the  par- 
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ticular  proceeding  which  is  being  considered  and  of  the  interest 
of  the  parties  therein.  The  Kailroad  Commission  has  found  in 
a  number  of  instances  that  while  in  rate  cases  in  which  it  is  to 
the  interest  of  the  utility  to  secure  as  large  an  allowance  as  pos- 
sible for  depreciation  annuity,  the  utility  has  eloquently  pre- 
sented the  need  for  a  large  depreciation  reserve,  yet,  when  it 
came  to  the  declaration  of  dividends  and  the  place  of  apparent 
additional  value  on  common  stock,  the  utility  has  insisted  that 
its  property  depreciates  but  very  little,  and  that  only  a  small  de- 
preciation annuity  and  depreciation  reserve  are  necessary.  Like- 
wise, we  have  had  instances  in  which  the  same  utility  has  claimed 
a  large  depreciation  annuity  in  a  rate  case,  and  later,  when  its 
property  was  being  condemned,  has  claimed  that  its  property  is 
in  almost  100  per  cent  physical  condition,  and  that  only  a  small 
deduction  should  be  made  for  accrued  depreciation.  It  is  un- 
necessary to  point  out  that  a  utility  will  gain  nothing  in  the  long 
run  with  the  public  authorities  by  making  such  conflicting 
claims.     •     •     • 

"The  utilities  should  not  expect  to  urge  successfully  before 
this  Commission  in  a  rate  proceeding  that  there  is  heavy  depre- 
ciation requiring  a  large  depreciation  annuity,  and  in  a  condem- 
nation proceeding  that  time  is  dealing  lightly  with  the  particular 
property,  and  that  there  is  litde  or  no  depreciation,  and  when  it 
comes  to  the  declaration  of  dividends,  that  there  is  but  little 
necessity  for  a  depreciation  reserve  and  that  to  this  extent  much 
larger  earnings  are  available  for  the  declaration  of  dividends  on 
capital  stock.  The  time  has  come  for  an  honest  and  consistent 
treatment  of  depreciation  by  the  utilities,  bearing  in  mind  all 
the  various  phases  of  the  situation  and  the  various  classes  of  cases 
in  which  the  question  of  depreciation  becomes  material.  It  is 
useless  to  try  to  convince  this  Commission  that  there  is  no  such 
thing  as  depreciation.  It  will  be  far  wiser  to  recognize  candidly 
that  depreciation  exists,  and  that  it  must  be  properly  provided 
for,  and  to  try  to  reach  a  fair  solution  of  the  problem,  bearing  in 
mind  all  its  various  aspects.'^    (10  Kate  Eesearch  93.) 

Ooing  Valus. 

[25]  In  the  case  o^  Springfield  v.  Springfield  Gas  &  E.  Co. 

(2138)  (HI.)  P.U.R.1916C,  281,  this  Commission,  on  pages  60 
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to  72  of  the  opinion  therein,  discusses  at  length  various  theories 
of  so-called  "going  value."  The  discussion  of  "going  value"  in 
the  Springfield  Gas  Case  and,  to  a  limited  extent,  the  discussion 
of  the  evidence  therein,  are  generally  applicable  to  the  case  here- 
in, inasmuch  as  the  evidence  submitted  in  support  of  an  allow- 
ance for  intangible  values  in  the  matter  herein  is  much  the  same 
as  was  submitted  in  the  said  Springfield  Gas  Case. 

Both  Maury  and  Sloan  submitted  estimates  of  what  purported 
to  be  the  probable  cost  to  reproduce  respondent's  existing  busi- 
ness, and  Himmelblau  submitted  an  exhibit  which  purported  to 
show  what  had  been  the  past  cost  of  developing  the  respondent's 
business.  Lilley  submitted  nothing  to  support  any  allowance 
of  "going  value"  herein ;  and  the  engineering  staff  likewise  made 
no  segregated  allowance  for  "going  value,"  although  it  valued  the 
respondent's  property  with  the  idea  that  the  said  property  con- 
stituted a  going  concern. 

Maury  defines  his  idea  of  "going  value,"  derived  by  a  so- 
called  "comparative  plant"  method,  and  states :  'Tit  is  the  value 
of  a  created  income  enjoyed  by  a  going  or  operating  plant.  If 
the  method  of  reproduction  is  used  as  a  measure  of  value  of  the 
plant,  this  method  then  requires  us  to  find  the  cost  of  reproduc- 
ing the  business  and  income.  As  has  been  remarked  before,  re- 
production involves  the  hypothetical  construction  of  an  exactly 
similar  comparative  plant  and  the  estimation  of  the  difference 
in  net  returns  between  this  'comparative  plant'  and  the  'existing 
plant'  from  the  time  of  beginning  of  construction  of  the  former, 
up  to  the  time  when  its  business  shall  have  become  equal  to  that 
of  the  existing  plant,  it  being  assumed  that  there  is  no  competi- 
tion between  the  two  plants."     (Record,  p.  929.) 

Maury's  theory  is  not  intended  to  indicate  the  actual  past  cost 
to  the  respondent  of  taking  on  the  business,  nor  does  it  take  into 
consideration  whether  or  not  the  early  losses  have  already  been 
recouped ;  but  the  result  obtained  depends  largely  upon  the  judg- 
ment exercised  by  the  appraiser  (Record,  p.  938),  under  the  pre- 
sumption that  "going  value"  unavoidably  must  exist.  In  cross- 
examination,  Maury  admitted  that  the  cost  of  reproduction  new 
differed  little  from  the  cost  of  reproduction  new  leas  depreci- 
ation with  "going  value"  added;  but  he  stated  further  that, 
while  it  is  probably  true  that  the  two  are  rather  close  together  in 
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this  case,  it  is  a  coincidence,  inasmuch  as  he  did  not  recollect  that 
he  compared  the  two  items  to  see  what  relation  they  bore  to  one 
another  (Eecord,  p.  940).  Furthermore,  Maury  stated  that,  if 
an  appraiser  first  determined  the  amount  of  "going  value"  which 
he  thought  he  should  obtain,  his  intentions  probably  were  not 
good  (Record,  p.  940).  In  the  comparative-plant  method  of  de- 
termining "going  value,''  as  used  by  Maury,  it  is  a  well-known 
fact  that  any  desired  result  may  be  obtained  by  merely  changing 
the  assumptions.  Graham,  Maury's  principal  assistant,  in  his 
testimony  with  reference  to  "going  value,"  stated  that  a  plant 
with  earnings  is  of  greater  value  than  a  plant  without  an  estab- 
lished business.  The  measure  of  this  greater  value  may  be 
assumed  to  be  the  difference  in  the  net  returns  to  two  separate 
owners — one  purchasing  the  existing  plant  and  operating  the 
same  for  a  number  of  years,  and  the  other  building  a  new  plant 
under  the  hypothesis  on  which  Maury's  valuation  is  computed, 
and  operating  the  same  until  its  earnings  equaled  those  of  the 
existing  plant  (Record,  p.  469).  The  assumptions,  upon  which 
the  "going  value"  in  Maury's  (or  Graham's)  estimate  is  based, 
require  expert  judgment  of  the  time  element  required  in  the 
construction  and  acquisition  of  business,  and  also  require  ex- 
pert judgment  of  the  rate  of  acquisition  of  business  and  of  the 
relation  between  the  accrued  revenue  and  operating  expenses 
incident  thereto  (Record,  p.  472).  The  assumption  involved  in 
the  said  estimate  of  "going  value"  is  that  a  hypothetical  com- 
parative plant,  exactly  similar  to  the  one  in  existence,  will  be 
constructed  as  soon  as  possible,  and  that  this  plant  will  accrue 
consumers  until  the  operating  revenues  are  equivalent  to  those 
of  the  existing  plant  (Record,  p.  603).  In  determining  the  total 
amount  of  $43,214  in  "going  value,"  the  rate  of  return  upon  the 
investment  was  assumed  at  7  per  cent  per  annum  (Record,  p. 
607).  Maury  further  stated  that,  if  the  same  plant  were  built 
in  the  center  of  the  Sahara  desert,  it  would  not  be  used  nor  use- 
ful to  the  people  of  the  city  of  Lincoln  and  would  have  prac- 
tically no  value;  yet  he  stated  that  nothing  had  been  added  to 
the  value  of  the  component  parts  of  the  theoretically  reproduced 
plant  herein  in  consideration  of  the  plant  being  a  going  concern 
(Record,  p.  965) ;  but  in  a  previous  dissertation  upon  the  term 

"service  value"  Maury  said:  "In  appraising  new  or  second- 
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hand  material  in  stock,  the  market  price  governs  the  value  with- 
out injustice  to  the  owner,  but  when  that  material  is  used  in  a 
particular  plant  it  no  longer  has  a  market  value  except  as  scrap, 
but  accrues  what  is  termed  'service  value,'  due  io  its  ability  to 
perform  the  service  required  of  it  and  the  necessity  of  taking  the 
time  element  of  the  plant  and  its  assembling  into  consideration 
when  reproducing  it.  Therefore,  its  cost  ceases  to  fluctuate  with 
the  market,  and  only  by  the  use  of  an  average  normal  price 
throughout  a  term  of  years  can  justice  be  done  to  both  the  ap- 
praiser and  seller  in  the  complete  appraisal  of  the  plant." 
(Eecord,  p.  906).  Thus  it  would  appear  that  the  service  value 
of  a  going  concern  had  in  fact  been  given  due  consideration  by 
Maury  in  his  determination  of  unit  prices. 

Sloan,  in  testifying  with  reference  to  "going  value,*'  or  ''cost 
of  development"  as  he  termed  it,  stated  that  the  "cost  of  develop- 
ment" is  distinguished  from  "going  value"  in  that  it  contem- 
plates the  actual  money  lost  during  a  so-called  "development 
period,"  and  that  he  tried  to  arrive  at  this  cost  of  developing  the 
present  business  of  the  respondent  as  it  existed  on  the  company's 
books  on  date  of  the  appraisal,  by  assuming  the  loss  in  interests, 
depreciation,  and  operating  expense  which  would  normally  occur 
during  a  period  that  would  be  sufficient  to  develop  the  same 
amount  of  business,  with  good  management  and  with  adequate 
rates  that  would  yield  a  proper  return  at  the  end  of  the  de- 
velopment period  (Eecord,  p.  649).  This  method  is  not  based 
upon  any  deficit  methods,  but  is  predicated  upon  the  assumption 
that  the  business  of  the  respondent  would  be  developed  within 
a  certain  period  of  time.  For  instance,  it  was  assumed  that  the 
water  property  could  be  developed  in  four  years;  that,  at  the 
end  of  the  first  year,  there  would  be  900  consumers;  that,  at 
the  end  of  the  second  year,  there  would  be  1,200  consumers; 
that,  at  the  end  of  the  third  year,  there  would  be  1,350  con- 
sumers; that,  at  the  end  of  the  fourth  year,  there  would  be  1,496 
consumers, — the  present  number;  and  that  pumpage  per  con- 
simier  would  increase  from  167,000  gallons  during  the  first  year 
to  187,000  in  the  fourth  year.  On  a  7  per  cent  rate  of  return 
and  a  1  per  cent  rate  of  accruing  depreciation,  the  cost  of  de- 
velopment of  the  water  department  on  the  foregoing  assumptions, 

Sloan  computed  to  be  $23,500  (Kecord,  p.  652).  By  a  similar 
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method  of  reasoning,  Sloan  arrived  at  $14,000  for  the  electric 
property.  Sloan  called  this  method  of  determining  *^going 
value"  the  cost  of  reproduction  new  theory  and  stated  that  an- 
other theory  is  the  deficit  method  in  which  early  losses  are 
capitalized  (Record,  p.  673).  Sloan  further  stated  that  there 
is  a  modification  of  the  deficit  method  in  which  the  losses  are 
not  compounded,  but  are  compiled  for  each  year  and  totaled; 
that,  in  the  modified  deficit  method,  later  earnings  might  wipe 
out  earlier  losses  so  that  there  would  be  no  "going  value ;  ^^  that 
a  plant  with  poor  earnings  builds  up  a  tremendous  "going  value" 
which  is  often  absurd ;  and  that,  if  the  books  of  a  utility  are  not 
accurate,  the  deficit  method  involves  as  many,  if  not  more,  in- 
accuracies than  any  other  method  (Record,  p.  683).  Sloan 
arrived  at  a  figure  of  $37,417,  for  the  exact  cost  of  development 
of  the  respondent's  total  business,  and  he  admitted  that  this 
sum  practically  offsets  his  accrued  depreciation  of  the  property 
of  $39,967,  and  that  Maury's  figures  do  practically  the  same 
thing.  In  answer  to  a  question  in  cross-examination  to  the  effect 
that  an  appraiser  could  work  up  his  figures  to  arrive  at  whatever 
amount  he  desired,  Sloan  said :  "That  can  be  done.  Most  any 
result  can  be  arrived  at  by  a  certain  amount  of  manipulation  of 
the  figures"  (Record,  p.  681),  but  in  this  case  the  record  would 
indicate  that  Sloan  had  no  particular  result  in  mind  to  obtain 
(Record,  p.  682). 

Himmelblau,  using  a  7  per  cent  rate  of  return,  computed  a 
"going  value"  of  $260,699,  by  a  method  which  purported  to  be 
the  deficit  method  of  calculating  the  past  cost  of  developing  the 
respondent's  business,  and  also  arrived  at  a  "going  value"  of 
$360,230,  using  an  8  per  cent  rate  of  return.  These  calculations 
were  based  on  a  book  value  of  $315,971  as  of  date,  January  1, 
1903.  As  to  this  particular  figure,  Hammond  stated  that  there 
is  no  means  of  checking  it  prior  to  1903,  inasmuch  as  the  books 
were  kept  in  such  an  incomplete  and  fragmentary  manner 
(Record,  p.  1019).  Starting  with  the  said  amount  of  $315,971 
(the  book  value  of  a  plant  which,  as  stated  hereinbefore,  had 
just  been  sold  at  a  receiver's  sale  for  $122,000),  Himmelblau 
added  the  book  cost  of  each  year's  new  construction,  and,  upon 
the  average  property  owned  by  the  respondent  for  the  year, 

surcharged  a  depreciation  allowance  of  2  per  cent,  and  a  return 
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upon  the  investment  at  the  interest  rates  of  7  and  8  per  cents. 
Himmelblau  was  not  consistent  in  his  treatment  of  depreciation, 
inasmuch  as  he  allowed  for  it  only  from  an  operating  point  of 
view,  and  he  did  not  deduct  a  like  amount  from  the  capital 
account  In  other  words,  he  allowed  the  respondent  both  the 
property  and  the  accruing  depreciation.  From  the  books,  the 
net  annual  operating  profits  before  providing  for  depreciation 
were  determined,  and  therefrom  depreciation  and  interest  upon 
the  investment  were  deducted,  which  invariably  left  a  deficit  for 
each  year.  In  view  of  the  fact  that  Himmelblau's  "going  value" 
is  predicated  upon  the  book  value  in  1903  of  $315,971,  which  is 
over  twice  the  sum  actually  paid  for  the  properties  in  1903,  and 
which  is  of  even  greater  value  than  the  present  value  of  the  plant 
as  appraised  by  the  engineering  staff  on  the  date  of  the  valuation, 
notwithstanding  that  there  had  been  actual  additions  and  exten- 
sions to  the  amount  of  $168,946  during  the  said  period  from 
January  1,  1903  to  December  31,  1914  (Hammond's  exhibit 
"A''),  it  would  seem  that  no  material  weight  can  be  attached  to 
Himmelblau's  computations.  A  far  more  reasonable  basis  upon 
which  to  start  such  a  "going  value"  computation  would  have  been 
the  purchase  and  sale  price  of  $122,000,  which  was  paid  at  the 
said  receiver's  sale  in  1903.  A  properly  compiled  "going  value" 
table,  starting  with  this  $122,000  as  a  base,  and  embracing  all 
costs  of  additions  and  betterments,  with  due  regard  for  deprecia- 
tion in  all  its  aspects,  will  show  an  average  annual  rate  of  return 
of  slightly  over  11  per  cent  during  the  years  since  1903. 

It  is  not  the  intent  of  the  Commission  to  comment  in  further 
detail  upon  the  methods  of  reckoning  "going  value,"  as  sub- 
mitted by  the  witnesses  herein.  These  methods  are  almost  iden- 
tical with  those  employed  in  the  Springfield  Gas  Case  (HI.) 
P.XJ.R.1916C,  281,  and  in  several  other  rate  cases  which  have 
been  presented  heretofore  before  this  Commission.  In  this 
connection,  however,  it  may  be  well  to  refer  to  certain  appro- 
priate remarks  made  by  Commissioner  Niles  of  the  New  Hamp- 
shire Public  Service  Commission,  in  the  recent  case  He  Grafton 
County  Electric  Light  &  P.  Co.  wherein  "going  value,^'  it  was 
testified,  was  computed  in  a  manner  quite  similar  to  that  herein, 
to  wit: 

"The  conditions  which  would  exist  if  Ae  prosperous  com- 
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mimities  of  Lebanon,  White  River,  and  Hanover  were  suddenly 
deprived  of  electricity,  the  streets  darkened,  houses  illuminated 
only  by  oil  lamps  or  candles,  and  industries  equipped  solely  for 
operation  by  electric  power  left  without  the  means  of  operation, 
are  unthinkable.  No  such  thing  has  ever  happened.  And  yet 
engineers  do  not  hesitate  to  testify  as  to  just  how  long  it  would 
take  these  same  people,  if  it  did  happen,  and  the  plant  were  re- 
constructed, to  make  up  their  minds  that  electricity  would  be 
a  good  thing  for  them,  and  by  intricate  calculations  to  show  the 
exact  amount  which  the  company  would  lose  during  the  time 
required  to  ^educate'  the  intelligent  citizens  of  these  towns  up  to 
that  {)oint  of  appreciation  of  the  value  of  electricity  to  which 
they  have  already  attained.  And  this  it  is  claimed  must  be 
allowed  as  'going  value.' 

"Of  course,  the  fact  is  that  while  the  theory  of  cost  of  repro- 
duction rests  upon  the  assumption  of  present  conditions  in  every 
respect  except  for  the  nonexistence  of  the  plant  to  be  reproduced, 
when  it  comes  to  estimating  going  value  on  the  basis  of  deficit 
from  operation  in  early  years  the  engineers  turn  their  backs  on 
their  own  fundamental  hypothesis,  and  assume  that  the  in- 
habitants of  these  towns  are  as  completely  ignorant  of  the  uses 
of  electricity  as  they  were  twenty  or  twenty-five  years  ago,  when 

"The  testimony  of  the  engineers  to  a  development  period  of 
three  or  lour  or  more  years  must  be  regarded  as  applying  to  the 
assumption  of  a  new  plant  in  a  community  without  previous 
electric  service.  And  even  on  that  basis,  it  does  not  pretend  to 
be  founded  on  experience,  and  should  be  called  a  guess  rather 
than  an  estimate.  And  nothing  in  the  evidence  or  in  our  ex- 
perience indicates  that  an  engineer's  guess  on  such  a  question 
is  worth  more  than  any  other  man's  guess. 

"But,  as  we  have  already  remarked,  the  assumption  is  of  re- 
production under  existing  conditions,  one  of  which  conditions 
is  the  existence  of  thriving  communities  with  an  excentionally 
intelligent  population  educated  by  long  use  in  the  value  of  elec- 
tricity. It  is  obvious  that  if  the  plant  were  to  be  wiped  out  and 
reconstructed  de  novo,  a  very  short  time  would  elapse  betore  all 
the  present  consumers  would  again  be  connected  up  with  the 

company's  linea.  And  it  is  probable  that  the  company  would 
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from  the  start  pay  all  expenses  of  operation  and  a  fair  return 
on  its  investment.  At  any  rate,  the  deficit  during  the  develop- 
mental period,  if  such  a  thing  can  be  imagined,  would  necessarily 
be  so  small  as  to  be  practically  inconsequential. 

"And  even  if  we  were  to  proceed  upon  the  theory  that  these 
towns  had  never  had  electrical  service,  the  knowledge  of  the  uses 
of  electricity  is  now  so  general  that  we  are  convinced  that  no 
such  developmental  period  as  suggested  by  the  engineers  would 
be  required. 

"Thei*e  is  another  absurdity  in  the  reproduction  theory,  which 
is  suggested  by  the  consideration  of  the  developmental  period, 
it  is  assumed  that  the  plant  is  to  be  reconstructed  complete  as  at 
the  present  day,  with  every  extension,  not  merely  to  the  premises, 
but  into  the  very  houses,  including  the  actual  installation  of 
meters,  for  people  who  are  not  going  to  use  the  electricity  for  a 
period  of  three  or  four  years  after  the  construction  is  completeH. 
Such  a  thing  has  never  been  done,  and  never  would  be  done  by 
sane  men."    P.XJ.R1916E,  887,  888. 

It  may  not  be  amiss  to  supplement  Commissioner  Niles'  re- 
marks by  a  certain  noted  extract  from  one  of  the  opinions  of  the 
Honorable  Smith  McPherson,  who,  it  is  claimed  by  some,  made 
a  grievous  error  in  the  Missouri  Rate  Case  (St.  Louis  &  S.  F. 
R.  Co.  V.  Hadley,  168  Fed.  317)  by  apparently  following  the 
weight  of  testimony  along  certain  new  theories  advanced  by 
experts.  In  one  of  his  last  opinions  shortly  before  his  death,  he 
called  the  attention  of  the  public  to  the  great  danger  of  experts. 
Judge  McPherson's  life  was  largely  behind  him,  when  he  said, 
after  he  had  had  more  than  his  fair  share  of  experience  as  a 
United  States  district  judge  in  endeavoring  to  weigh  the  evi- 
dence of  experts  in  various  public  service  cases,  in  the  Des 
Moines  Gas  Case:  "Too  often  we  have  selfish,  partisan,  pre- 
judiced, and  unreliable  experts  engaged  for  weeks  at  a  time  at 
$100  or  more  and  expenses  per  day,  exaggerating  their  import- 
ance and  making  the  successful  party  in  fact  a  loser."  (199 
Fed.  205.) 

While  Judge  McPherson,  on  certain  occasions,  may  have  been 
influenced  somewhat  too  much  by  the  conjectures  of  experts,  it  is 
manifest  that  he  was  not  often  carried  away  by  their  theories; 
likewise,  many  another  court  has  been  seriously  perplexed  and 
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greatly  confounded  by  strange,  yet  nevertheless  seemingly  reli- 
able, testimony  of  renowned  advocates.  It  is  noteworthy,  how- 
ever, that  the  courts  generally  have  attached  no  extended  weight 
to  the  hypothetical  theories  and  obvious  conjectures  advocated 
by  expert  witnesses  of  the  type  in  the  mind  of  Judge  McPher- 
son,  and  although  the  courts  have  not  spoken  directly  upon  the 
reproduction  (or  comparative  plant)  method  of  estimating  hypo- 
thetical "going  value,''  the  Supreme  Court  of  the  United  States, 
it  may  be  stated,  has  condemned  the  same  type  of  conjectures  in 
a  very  analogous  situation.  In  the  Minnesota  Rate  Cases  (Simp- 
son V.  Shepard)  230  U.  S.  352,  57  L.  ed.  1511,  48  L.E.A.(N.S.) 
1151,  33  Sup.  Ct.  Rep.  729,  Ann.  Cas,  1916 A,  18,  it  was  pur- 
posed to  value  railroad  right  of  way  as  if  the  railroad  itself  was 
obliterated  and  destroyed,  but  with  all  environments  and  in- 
fluence of  the  railroad  present — much  as  development  costs  are 
theorized  herein.  Mr.  Justice  Hughes,  in  his  opinion,  uses 
unmistakable  language,  to  wit:  "Moreover,  it  is  manifest 
that  an  attempt  to  estimate  what  would  be  the  actual  cost  of 
acquiring  the  right  of  way  if  the  railroad  were  not  there 
is  to  indulge  in  mere  speculation.  The  railroad  has  long 
been  established.  .  .  .  The  assumption  of  its  nonexist- 
ence, and  at  the  same  time  that  the  values  that  rest  upon 
it  remain  unchanged,  is  impossible,  and  cannot  be  enter- 
tained. The  conditions  of  ownership  of  the  property  and  the 
amoimts  which  would  have  to  be  paid  in  acquiring  the  right  of 
way,  supposing  the  railroad  to  be  removed,  are  whony  beyond 
reach  of  any  process  of  rational  determination.  The  cost  of 
reproduction  method  is  of  service  in  ascertaining  the  present 
value  of  the  plant,  when  it  is  reasonably  applied  and  when  the 
cost  of  reproducing  the  property  may  be  ascertained  with  a 
proper  degree  of  certainty.  But  it  does  not  justify  the  accept- 
ance of  results  which  depend  upon  mere  conjecture."  230  U.  S. 
452. 

Counsel  for  the  respondent,  on  pages  13  to  30  (inclusive)  of 
its  brief,  criticizes  this  Commission  severely  because  of  alleged 
"erroneous  conclusions  which  the  Commission  apparently  predi- 
cates upon  .  .  .  particularly  the  Des  Moines  Gas  Co.  Case 
.    .    ."     (Respondent's  Brief,  p.  13).    Counsel's  argument  is  in 

part,  to  wit: 
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'^or  is  there  anything  in  the  decision  in  the  Des  Moines  Qta 
Case  suggestive  of  the  view  that  unless  unrecouped  development 
losses  are  affirmatively  shown  by  the  company,  the  disallowance 
of  going  value  is  justified.  The  court,  it  is  true,  said  that 
'included  in  going  value  as  usually  reckoned  is  the  investment 
necessary  to  organizing  and  establishing  the  business  which 
is  not  embraced  in  the  value  of  its  actual  physical  property* 
(p.  165). 

"And  further  said : 

"  It  is  not  to  be  presumed,  without  proof,  that  a  company  is 
under  the  necessity  of  making  up  losses  and  expenditures  in- 
cidental to  the  experimental  stage  of  its  business'  (p.  166). 

"But  it  will  be  noted  that  'the  investment  necessary  to  organ- 
izing and  establishing  the  business'  is  not  stated  by  the  court  as 
the  equivalent  of  going  value,  or  as  the  sole  criterion  of  going 
value,  or  as  definite  of  going  value,  but  only  that  this  element  of 
investment  is  'included  in  going  value  as  usually  reckoned.* 
And  it  is  to  be  noted  further  that  in  stating  that  early  losses  are 
'not  to  be  presumed  without  proof,'  the  court  was  speaking,  not 
of  presumptions  which  might  be  entertained  by  a  Commission, 
or  other  rate-moMng  power,  but  of  presumptions  which  an  ap- 
pellate court  was  bound  to  entertain  in  reviewing  the  action  of 
a  rate-making  power — a  difference  which  is  fundamental  and 
elementary,  as  every  court  recognizes.  If  this  Commission,  or 
any  other  rate-making  body  (as  distinguished  from  a  court  re- 
viewing tjie  action  of  such  a  tribunal),  were  warranted  in  deny- 
ing going  value  because  the  company  did  not  affirmatively  present 
evidence  of  early  development  losses,  or  other  evidence  of  going 
value,  it  might,  with  equal  propriety,  deny  to  a  company  which 
should  fail  to  affirmatively  present  evidence  of  physical  value, 
any  value  whatever  of  its  property,  and,  with  equal  propriety, 
hold  that,  having  affirmatively  shown  no  value,  it  was  required 
to  furnish  its  service  without  any  return  at  alL 

"As  noted.  Justice  Day  does  not  suggest  or  imply  that  the. 
fact  that  development  expenses  have  been  compensated  in  rates 
would  exclude  going  value,  and  he  does  not  speak  of  development 
losses  as  the  equivalent  of  going  value,  or  as  necessarily  measur- 
ing going  value,  but  only  as  'included  in  going  value  as  usually 

ret^koned.'    The  implication  of  the  court  goes  no  farther  than  that 
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if  the  development  losses  have  been  compensated  in  rates,  that 
in  such  event  that  particular  elemerU  of  going  value  may  not 
exist/*     (Eespondent's  Brief,  pp.  24,  25.) 

Apropos  the  aforesaid  criticism,  a  discussion  of  the  same 
issues  by  ex-Commissioner  John  E.  Benton,  former  member  of 
the  New  Hampshire  Public  Service  Commission,  in  an  article 
appearing  in  the  Electric  Railway  Journal  (issue  of  October  14, 
1916),  is  also  interesting  in  its  interpretation  of  the  aforesaid 
Des  Moines  Gas  Case,  in  part,  to  wit: 

*^6oing  Value  not  Granted  without  Proof. 

'Tf  the  investments  represented  by  the  intangible  elements  of 
value  before  referred  to  are  placed  before  the  Commissions,  and 
proper  allowances  are  not  made,  the  record  will  then  be  in  such 
shape  that  the  courts  can  correct  any  failure  of  the  Commissions 
to  do  justice.  This  is  not  true  where  the  going-value  claim  is 
rested  upon  opinion  evidence  instead  of  upon  proved  facts.  To 
illustrate  this  I  want  to  refer  to  three  court  decisions. 

"The  first  was  the  last  decided,  Des  Moines  Gas  Co.  v.  Des 
Moines,  238  U.  S.  153,  59  L.  ed.  1244,  P.U.R.1915D,  577,  35 
Sup.  Ct.  Rep.  811.  In  that  case  Judge  Sloan,  who  sat  as  master, 
in  the  first  draft  of  his  report  to  the  court  valued  the  physical 
property  at  the  cost  of  reproduction  less  depreciation,  and  added 
an  item  of  $300,000,  as  *its  worth  over  and  above  its  physical 
value,  and  more  than  a  plant  would  be  worth  that  had  to  develop 
its  business.'  In  this  item,  it  was  said,  ^no  interest  dttring  con- 
struction is  allowed,  nor  anything  which  is  included  in  the 
"overhead  charges,'*  which  are  part  of  the  physical  value.' 

'before  the  final  report  was  filed,  the  United  States  Supreme 
Court  handed  down  the  decision  in  the  Cedar  Rapids  Case,  and 
this  caused  Judge  Sloan  to  eliminate  the  item  of  going  value, 
leaving  his  report  as  it  otherwise  stood,  with  the  plant  appraised 
merely  at  the  amount  of  its  reproduction  cost  less  depreciation. 
This  value,'  the  master  said,  4s  reckoned  upon  the  fact  that  the 
plant  was  in  "successful  operation," — otherwise  its  value  would 
be  much  less.  The  "going  value"  is  that  enhancement  which 
results  from  a  well-developed  and  paying  business.'  With  the 
going-value  item  eliminated,  the  income  was  found  to  be  suf- 
ficient, so  that  the  rates  prescribed  by  the  ordinance,  which  were 
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under  consideration,  were  not  confiscatory.  K  the  going-value 
item  had  been  included,  the  rates  would  have  been  found  con- 
fiscatory. The  case  waa  taken  to  the  United  States  Supreme 
Court,  and.  that  court  sustained  Judge  Sloan's  valuation. 

"Until  this  decision  was  made,  there  was  a  confident  expecta- 
tion upon  the  part  of  many  able  attorneys  that  when  the  question 
involved  came  squarely  before  the  court  it  would  hold  that 
attached  business  must  be  appraised  at  its  financial  worth  or 
value,  using  value  in  the  sense  of  'exchange  value.'  But  in  the 
Des  Moines  Case  the  question  was  squarely  before  the  court,  and 
an  entire  disallowance  of  going  value  was  sustained.  The  de- 
cision, however,  went  upon  the  ground  that  the  proofs  did  not 
show  unrequited  losses  rather  than  upon  the  groimd  that  unre- 
quited losses  might  be  disregarded.  The  court  said :  That 
there  is  an  element  of  value  in  an  assembled  and  established 
plant  doing  business  and  earning  money  over  one  not  thus 
advanced  is  self-evident  This  element  is  a  property  right, 
and  should  be  considered  in  determining  the  value  of  the  prop- 
erty upon  which  the  owner  has  a  right  to  make  a  fair  return. 
.  .  .  Included  in  going  value  ...  is  the  investment 
necessary  to  .  .  .  establishing  the  business.  ...  In  this 
case  .  .  .  the  inception  cost  of  establishing  ...  a  going 
concern  has  long  since  been  incurred.  .  .  .  For  aught  that 
appears  in  this  record,  these  expenses  may  have  been  already 
compensated  in  rates  charged  and  collected  under  former  ordi- 
nances. It  is  not  to  be  presumed,  without  proof,  that  a  company 
is  under  the  necessity  of  making  up  losses  and  expenditures 
incident  to  the  experimental  stage  of  its  business.' 

"Costs  Proved — Going  Value  Allowed. 

"I  will  now  refer  to  two  cases  where  proofs  of  these  costs  were 
supplied,  and  where  the  Commissions  were  reversed  for  a  failure 
to  make  allowance  for  going  value.  One  of  those  decisions  was 
rendered  in  the  new  and  supposedly  somewhat  radical  state  of 
Oklahoma,  the  other  in  the  citadel  of  conservatism.  New  York. 

"In  Pioneer  Teleph.  &  Teleg.  Co.  v.  Westenhaver,  29  Okla. 
429,  38  L.R.A.(]Sr.S.)  1209,  118  Pac.  354,  decided  January  10, 
1911,  it  appeared  from  the  evidence  produced  before  the  Com- 
mission that  for  several  years  the  earnings  of  the  company  were 

P.U.R.ISHB. 
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insufficient  to  provide  for  depreciation,  or  to  pay  dividends.  The 
Commission,  however,  had  made  no  going  value  allowance.  The 
court  said :  Tew  industries  .  .  .  can  be  made  self-sustaining 
from  the  first  day  of  their  operation.  .  .  .  During  the  time  of 
development  there  is  a  loss  of  money  actually  expended  and  of 
dividends  upon  the  property  invested.  How  shall  this  be  taken 
care  of  ?  .  .  .  The  public  cannot  expect  as  a  business  propo- 
sition, or  demand  as  a  legal  right,  that  this  loss  shall  be  borne  by 
him  who  furnishes  the  service.* 

"The  court  held,  therefore,  that  the  use  of  the  property  and 
the  expenditures  made  during  the  nonexpense-paying  and  non- 
dividend-paying  period  should  be  treated  as  an  element  of  value 
of  the  property  upon  which  fair  returns  should  be  allowed. 

"The  next  case  is  People  ex  rel.  Kings  County  Lighting  Co, 
V.  Willcox,  210  N.  Y.  479,  51  L.E.A.(N.S.)  1,  104  N.  E.  911, 
decided  March  24,  1914.  This  was  a  rate  case  before  the  New 
York  Public  Service  Commission  for  the  first  district.  The 
Commission  fixed  the  value  of  the  property  by  ascertaining 
the  cost  of  reproduction  less  accrued  depreciation.  Preliminary 
and  development  expenses  prior  to  operation  were  included, 
but  no  allowance  was  made  for  the  cost  of  developing  the  busi- 
ness. The  books  covering  much  of  the  history  of  the  company 
were  not  available,  but  it  was  shown  that  from  the  beginning  of 
the  business  in  1889,  until  1907,  no  dividends  were  paid.  Opin- 
ion evidence  was  also  offered  as  to  the  cost  of  building  up  the 
business. 

"The  supreme  court  and  the  court  of  appeals  held  that  allow- 
ance for  going  value,  in  addition  to  the  physical  value,  must  be 
made.    The  following  is  from  the  opinion  of  the  court  of  appeals : 

"  'It  takes  time  to  put  a  new  enterprise  of  any  magnitude  on 

its  feet,  after  the  construction  work  has  been  finished.    Mistakes 

of  construction  have  to  be  corrected.     Substitutions  have  to  be 

made.    Economies  have  to  be  studied.    Experiments  have  to  be 

made,  which  sometimes  turn  out  to  be  useless.    An  organization 

has  to  be  perfected.    Business  has  to  be  solicited  and  advertised 

for.     In  the  case  of  a  gas  company  gratuitous  work  has  to  be 

done,  such  as  selling  appliances  at  less  than  fair  profit,  and 

demonstrating  new  devices,  to  induce  consumption  of  gas  and  to 

educate  the  public  up  to  the  maximimi  point  of  consumption. 
P.U.R.1917B. 
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iN'one  of  those  things  is  reflected  in  the  value  of  the  physical 
property,  unless,  of  course,  exchange  value  is  to  be  taken,  whidi 
is  not  admissible  in  a  rate  case.  The  company  starts  out  with 
the  *T)are  bones"  of  the  plant  ...  By  the  expenditure  of 
time,  labor,  and  money,  it  co-ordinates  those  bones  into  an 
efficient  working  organism,  and  acquires  a  paying  business.  The 
proper  and  reasonable  cost  of  doing  that,  whether  included  in 
operating  expenses  or  not,  is  as  much  a  part  of  the  investment  of 
the  company  as  the  cost  of  the  physical  property. 

"  *The  investors  in  a  new  enterprise  have  to  be  satisfied  as  a 
rule  with  meager  or  no  returns  while  the  business  is  being  built 
up.  In  a  business  subject  only  to  the  natural  laws  of  trade, 
they  expect  to  make  up  for  the  early  lean  years  by  large  profits 
later.  In  a  business  classified  among  public  callings  the  rate- 
making  power  must  allow  for  the  losses  during  the  lean  years, 
or  their  rate  will  be  confiscatory,  and,  of  course,  will  drive  in- 
vestors from  the  field.    •    •    • 

"  ^If  a  deficiency  in  the  fair  return  in  the  early  years  was  due 
to  losses  or  expenditures  which  were  reasonably  necessary  and 
proper  in  developing  efficiency  and  economy  of  operation,  and  in 
establishing  a  business,  it  should  be  made  up  by  the  returns  in 
later  years.  If  there  was  a  fair  return  from  the  start,  the  corpo- 
ration has  received  all  it  was  entitled  to,  irrespective  of  how  much 
of  the  earnings  may  have  been  diverted  to  the  building  up  of 
the  business.  .  •  •  If  the  shareholders  have  been  deprived  of 
a  fair  return  on  their  investment  because  of  the  time  and  expense 
reasonably  and  properly  required  to  build  up  the  business,  they 
have,  to  the  extent  of  that  deprivation,  added  to  their  original 
investment  and  are  entitled  to  a  return  upon  it.  If,  however, 
a  fair  return  in  addition  to  the  expense  of  building  up  the 
business  has  been  earned  from  the  start,  the  public,  not  the  share- 
holders, have  paid  the  development  expenses.  We  are  dealing, 
not  with  exchange  values,  but  with  the  value  upon  which  the 
company  is  entitled  to  earn  a  return.  .  .  .  The  term  is  not 
important.  The  point  is  that  in  some  manner  and  under  some 
appropriate  heading  a  due  allowance  must  be  made  for  the  in- 
vestment in  those  elements.  No  inflexible  rule  will  in  the  long 
run  be  just  both  to  the  public  and  the  corporation.     The  right 

to  limit  the  corporation  to  a  fair  return  fixed  by  pubUc  authority 
P.U.R.1917B. 
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necessarily  involves  the  correlative  right  in  the  corporation  to 
be  assured  of  that  fair  return  during  all  the  time  that  its  capital 
is  employed  in  the  public  service.'  '*  48  Electric  R.  Journal, 
785,  786. 

Interpretations  of  the  Des  Moines  Gas  Case  are  many,  and 
apparently  such  interpretations  construe  the  said  opinion,  not 
only  in  diametrically  opposing  manner,  but  with  all  shades  of 
variations.  As  for  a  proper  interpretation  of  Mr.  Justice  Day's 
treatment  of  "going  value,"  this  Commission  believes  that  the 
opinion  rendered  in  the  said  Des  Moines  Gas  Case  readily  speaks 
for  itself,  and  that  a  reading  of  the  same  will  suffice  to  indicate 
what  is  reasonable  and  what  is  unreasonable  to  allow  for  "going 
value"  in  a  rate-making  procedure. 

Argument  is  advanced  herein  that  value  should  be  allowed  for 
the  "established  business"  of  the  respondent,  and  that  "going 
value  means  the  vdliie  of  the  established  husiness."  In  the  rate- 
making  procedure  which  is  involved  herein,  the  value  of  an 
established  business  for  purchase  and  sale  purposes,  for  con- 
demnation purpose,  for  consolidation  or  separation  purposes,  for 
taxing  purposes,  and  for  many  other  possible  purposes,  is  not  an 
issue ;  the  question  is  strictly  confined  to  value  of  the  respondent's 
established  business,  for  rate-making  purposes.  Eegardless  of 
what  value  an  established  business  may  have  for  a  multitude 
of  other  purposes  (and  sucb  values  it  is  quite  unnecessary  to 
dwell  upon  here),  it  must  nevertheless  be  ascertained  what  is 
the  value  of  respondent's  existing  business  for  rate-^mdking  pur- 
poses herein. 

Let  us  see  what  constitutes  value  in  the  designation  "estab- 
lished business."  It  is  contended  that  a  utility  with  an  estab- 
lished business  is* worth  far  more  than  a  utility  possessing  only 
physical  plant,  but  without  satisfied  customers  attached  to  its 
distribution  system.  Let  us  admit  for  the  moment  that  the 
former  is  really  of  greater  value  than  the  latter.  What  then 
constitutes  this  admitted  element  of  added  value?  Is  it  the 
customers  themselves?  Or  is  it  the  earnings  from  the  revenue 
which  these  customers  regularly  turn  into  the  utility's  treasury  ? 
Obviously  it  must  be  the  earnings  (or  the  possibility  of  obtain- 
ing earnings)  which  gives  an  established  business  its  value, — ^not 
the  customers  in  some  theoretical,  abstract  sense.     Suppose,  for 

P.U.R.1917B.  8 
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further  illustration,  that  the  total  revenues  derived  from  a  utility^s 
so-called  ^^established  business"  were  quite  insufficient  to  pay  the 
actual  operating  costs  of  furnishing  service  to  those  customers, 
and  that  there  is  no  possibility  of  greater  revenues  through 
increased  rates  or  through  increased  consumption.  Here  we 
have  customers,  we  have  "established  business,"  and  we  have 
rates.  But  would  the  intrinsic  value  of  this  established  business 
be  as  much  as  the  cost  (or  cost  less  depreciation)  of  the  physical 
property  alone  ?  A  guess  is  to  be  hazarded  here  that  the  value  of 
the  given  plant,  which  does  not  pay  operating  expenses,  and 
cannot  be  made  to  pay  operating  expenses,  would  sink  to  the 
junk  or  scrap  value  of  the  physical  property,  inasmuch  as  it 
consumes  actual  money  to  operate  the  plant,  and  there  are  in  this 
world  few  philanthropic  owners  of  utility  property  who  operate 
only  as  a  hobby.  Value  of  the  established  business,  therefore, 
following  the  aforesaid  line  of  reasoning,  is  synonymous  with 
a  capitalization  of  net  income  (or  else  prospects  of  income). 
The  illustration  is  now  approaching  grounds  which  have  been 
trodden  frequently,  and  "value  of  the  established  business" 
rapidly  loses  its  identity  and  personality  in  its  close  resemblance 
to  "exchange  value,"  or  "going  value"  based  on  an  exchange 
difiFerential.  Commissions  and  courts  alike  have  eliminated  this 
exchange  differential  in  claims  for  "going  value,"  wherever  the 
question  of  rates  is  involved,  (cf.  Fuhrmann  v.  Cataract  Power 
&  Conduit  Co.  3  P.  S.  C.  K.  (2d  Dist.  K  Y.)  656,  692.)  The 
Supreme  Court  of  the  United  States  in  the  Minnesota  Kate 
Cases  (Simpson  v.  Shepard)  230  U.  S.  352,  459,  57  L.  ed.  1511, 
1566,  48  L.RA.(N.S.)  1151,  33  Sup.  Ct.  Rep.  765,  Ann.  Cas. 
1916A,  18,  squarely  recognized  this  view  when  it  criticized  an 
apportionment  of  values  between  interstate  and  intrastate  traffic 
based  upon  revenues,  derived  from  the  rates  in  question,  and 
explicitly  stated  that  "the  value  of  the  use,  as  measured  by 
return,  cannot  be  made  a  criterion  when  the  return  itself  is  in 
question."  Instead  of  the  word  "use,"  the  term  "established 
business"  might  well  be  substituted,  when  the  question  of  rates 
is  to  be  determined  upon,  t.  e.,  the  value  of  the  established  busi- 
ness, as  measured  by  return,  cannot  be  made  a  criterion  when 
the  return  itself  is  in  question. 

As  a  matter  of  fact,  in  this  case,  the  cost  of  establishing  re- 
P.U.R.1917B. 
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spondent's  present  business  has  been  defrayed  in  gradual  instal- 
ments from  time  to  time  as  the  business  has  grown  in  size,  from 
the  operating  expenses  of  the  respondent  or  its  predecessors ;  and 
the  public  of  the  city  of  Lincoln,  in  past  rates  which  it  has  paid 
for  utility  service,  has  recompensed  the  respondent  for  all  operatr 
ing  expenditures,  and,  in  addition,  has  netted  the  said  respondent 
an  average  of  11  per  cent  on  its  original  investment  of  $122,- 
000,  plus  the  cost  of  all  additions  and  betterments  (whether 
constructed  from  new  capital  or  from  operating  expenses),  as 
revealed  by  the  record  herein. 

In  the  finding  of  value  of  respondent's  properties  hereinafter, 
due  weight  will  be  given  by  the  Commission  to  the  opinion  evi- 
dence presented  herein  as  to  the  value  of  the  respondent's  estab- 
lished business ;  but  the  Commission  will  be  constrained  to  view 
this  opinion  evidence  in  a  reasonable  manner  which  is  fair  and 
equitable  to  both  parties  hereto. 

Fair  Value  of  the  Properties. 

In  considering  a  valuation  to  be  placed  upon  the  respondent's 
used  and  useful  properties  devoted  to  rendering  utility  service 
to  the  public  of  the  city  of  Lincoln,  for  the  purpose  of  establish- 
ing a  base  upon  which  to  construct  fair  and  reasonable  rates  for 
electric  and  water  service,  it  becomes  necessary,  not  only  to  find 
a  value  of  the  total  properties  involved  herein,  but  also  to  fix 
valuations  which  are  assignable  to  the  electric  department  and 
to  the  water  department,  respectively.  As  has  been  noted  here- 
inbefore, the  appraisers  are  usually  far  apart  upon  those  classi- 
fications which  it  is  necessary  to  apportion  between  the  two 
departments,  and  it  is  more  or  less  difiicult  in  some  items  to 
determine  upon  reasonable  apportionments.  In  addition  to 
table  II.  hereinbefore — a  summary  of  the  appraisals  of  the 
combined  property  of  the  two  departments — ^tables  XIX.  and 
XX.  are  compiled  to  show  the  segregations  of  the  various  classifi- 
cations made  by  the  several  appraisers  between  the  two  depart- 
ments, and  table  XXL  is  compiled  to  show  a  general 
recapitulation  of  the  percentages  of  the  total  physical  property 
assigned  by  the  said  appraisers  to  each  department  Although 
many  of  the  detail  apportionments  show  substantial  differences, 
the  composite  apportionments  of  the  total  property  are  scarcely 
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TABLE  XXI.-BBCAPITULATION  OP  APP0BTI0NMENT8. 

Lincoln  Water  &  lAght  Company— Blectrlc  and  Water  Departments. 

(Appraisals  as  of  November  1,  1914.) 


Appraiser. 


(1) 


Lmey 

Maury 

Sloan 

Enirlneerinff 
staff— 
a  Original- 
cost  

b  Repro- 
duction' 

cost 

c  Normal- 
cost  .... 


Cost  (New) 


Electric 
depart- 
ment. 


(2)        (8) 


$127,687 
148,819 
148.100 


146.640 

161.975 
161.921 


i 

86.4 
8S.6 
»7.5 


80.7 

89.2 
89.6 


Water 
depart- 
ment. 


(4) 


8222.268 
268.419 
247.249 


220.848 

284.968 
282.418 


(6) 


63.6 
64.4 
62.6 


60.8 

60.8 
60.6 


Total. 


(6) 


1849.965 
417,288 
896.849 


866.488 

886.588 

884.889 


Valae  (Present) 


Electric 
depart- 
ment. 


(7) 


8  88.686 
122.016 
115.420 


i 

88.2 
88.2 

7 


96.966  84.8 


99.888 
100.094 


(8) 


Water 
depart- 
ment. 


(9)      |(10) 


8178.916 
246.212 
227.931 


84.2 
84.6 


66.8 
66.8 
66.8 


179.666  66.2 

190.968   66. 

189,226  66.4 


Total. 


(11) 


8267.6011 
867.227  2 
848.2518 


276.611 

290,8666 
2893196 


Note :  This  tabulation  is  incluslTe  of  appraisals  of  materials  and  supplies,  work- 
ing capital  and  overheads,  but  It  is  exclusive  of  estimates  of  *'golng  value'*  and 
undisturbed  paving. 

at  variance  with  one  another,  and  it  is  particularly  noteworthy 
that  in  present  value  there  is  only  a  minute  divergence  in  the 
percentages  of  apportionments  made  by  the  appraisers.  The  per- 
centages contained  under  the  present  value  columns  of  table 
XXL  would  indicate  that,  in  a  determination  of  value  herein, 
approximately  34  per  cent  of  the  total  property  should  be 
assigned  to  the  electric  department  of  the  respondent,  and  66  per 
cent  of  the  total  property  should  be  assigned  to  the  water  depart- 
ment Keasonable  apportionments  of  jointly  used  equipment 
have  been  determined  hereinbefore  in  the  sundry  sections  where- 
in the  various  classifications  of  respondent's  properties  are  dis- 
cussed in  full.  These  findings  of  apportionment  have  been 
adhered  to  in  arriving  at  the  findings  of  value  set  forth  herein- 
after. 

[26]  The  Commission  is  of  the  opinion  that  a  determination 
of  present  fair  value  of  a  utility  property  for  rate-making  pur- 
poses cannot  be  found,  either  by  formula  or  by  undertaking  to  fix 
or  to  assign  an  individual  value  to  each  of  the  many  component 
parte  which  enter  into  the  aggregate  plant  or  to  segregate  the 
various  elements  of  present  value  represented  by  sundry  classifi- 
cations of  physical  property,  overheads,  intangible  "going 
values,"  etc.     The  Commission  is  of  the  belief,  moreover,  that 
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a  finding  (or  findings)  herein  should  reflect  all  evidence  of  value, 
and  all  justifiable  claims  for  value,  based  on  the  record  in  this 
case,  and  on  all  pertinent  facts  therein.  Specific  findings  on  the 
value  of  the  parts  seem  to  be  quite  unnecessary,  either  to  enable 
the  Commission  to  readi  an  equitable  decision,  or  to  present  the 
case  properly  for  judicial  review.  As  to  specific  findings, 
artificial  rules,  formulae,  and  ultimate  values,  in  the  Minnesota 
Rate  Cases,  supra,  decided  on  June  9,  1913,  by  the  Supreme 
Court  of  the  United  States,  Mr.  Justice  Hughes,  in  the  opinion, 
says,  to  wit : 

"The  basis  of  calculation  is  the  ^fair  value  of  the  property' 
used  for  the  convenience  of  the  public.  Smyth  v.  Ames,  169  U. 
S.  546,  42  L.  ed.  848,  18  Sup.  Ot  Rep.  418.  Or,  as  it  was  put 
in  San  Di^o  Land  &  Town  Co.  v.  National  City,  174  U.  S.  757, 
44  L.  ed.  1161,  19  Sup.  Ct.  Rep.  804:  *What  the  company  is 
entitled  to  demand,  in  order  that  it  may  have  just  compensation, 
is  a  fair  return  upon  the  reasonable  value  of  the  property  at  the 
time  it  is  being  used  for  the  public'  See  also  San  Diego  Land 
&  Town  Co.  V.  Jasper,  189  U.  S.  439,  47  L.  ed.  892,  23  Sup. 
Ct.  Rep.  571,  and  Willcox  v.  Consolidated  Gas  Co.  212  TJ.  S. 
19,  41,  53  L.  ed.  382,  395,  48  L.R.A.(N.S.)  1134,  29  Sup.  Ct 
Rep.  192,  15  Ann.  Cas.  1034. 

^'The  ascertainment  of  that  value  is  not  controlled  by  artificial 
rules.  It  is  not  a  matter  of  f  ormiilas,  but  there  must  be  a  reason- 
able judgment,  having  its  basis  in  a  proper  consideration  of  all 
relevant  facts.  The  scope  of  the  inquiry  was  thus  broadly 
described  in  Smyth  v.  Ames,  169  U.  S.  466,  546,  547,  42  L.  ed. 
819,  849,  18  Sup.  Ct  Rep.  418:  ^In  order  to  ascertain  that 
value,  the  original  cost  of  construction,  the  amount  expended  in 
permanent  improvements^  the  amount  and  market  value  of  its 
bonds  and  stock,  the  present  as  compared  with  the  original  cost 
of  construction,  the  probable  earning  capacity  of  the  property 
imder  particular  rates  prescribed  by  statute,  and  the  sum  re- 
quired to  meet  operating  expenses,  are  all  matters  for  considera- 
tion, and  are  to  be  given  such  weight  as  may  be  just  and  right 
in  each  case.  We  do  not  say  that  there  may  not  be  other  matters 
to  be  regarded  in  estimating  the  value  of  the  property.  What 
the  company  is  entitled  to  ask  is  a  fair  return  upon  the  value 
of  that  which  it  employs  for  the  public  convenience.     On  the 
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other  hand,  what  the  public  is  entitled  to  demand  is  that  no  more 
be  exacted  from  it  for  the  use  of  a  public  highway  than  the 
services  rendered  by  it  are  reasonably  worth.' "  230  U.  S.  452. 
It  is  to  be  particularly  noted  that,  in  these  Minnesota  Kate 
Cases,  the  Supreme  Court  of  the  United  States,  in  reaffirming 
the  doctrine  established  in  Smyth  v.  Ames,  takes  elaborate  pains 
to  point  to  the  fact  that  the  ascertainment  of  fair  value  of  utility 
property  for  rate-making  purposes  is  not  controlled  by  artificial 
rules,  and  is  not  a*  matter  of  formulas,  but  instead  is  a  reasonable 
exercise  of  mature  judgment^  having  its  basis  in  a  proper  con- 
sideration of  all  relevant  facts. 

In  the  case  of  Appleton  Water  Works  Co.  v.  Railroad  Commis- 
sion, 154  Wis.  121,  47  L.RA.(N.S.)  770,  142  N.  W.  476, 
Ann.  Cas.  1915B,  1160,  cited  in  P.U.E.1915C,  384,  the  supreme 
court  of  Wisconsin  similarly  speaks  of  the  determination  of  a 
valuation  of  utility  property,  to  wit:  "However,  the  funda- 
mental difficulty  with  the  attempt  to  set  a  definite  sum  as  the 
measure  of  going  value  is  that  it  is  an  attempt  to  divide  a  thing 
which  is  in  its  nature  practically  indivisible.  The  value  of  the 
plant  and  business  is  an  indivisible  gross  amount  It  is  not 
obtained  by  adding  up  a  number  of  separate  items,  but  by  taking 
a  comprehensive  view  of  each  and  all  of  the  elements  of  property, 
tangible  and  intangible,  including  property  rights,  and  consider- 
ing them  all,  not  as  separate  things^  but  as  inseparable  parts  of 
one  harmonious  entity,  and  exercising  the  judgment  as  to  the 
value  of  that  entity.  In  this  way  the  going  value  goes  into  the 
final  results,  but  it  would  be  difficult  for  even  an  expert  to  say 
how  many  dollars  of  the  result  represent  it^' 

And  also  in  the  case  of  the  Oshkosh  Waterworks  Co.  v.  Rail- 
road Commission,  161  Wis.  122,  L.RA.1916F,  592,  P.XJ.R. 
1915D,  841,  152  N.  W.  859,  the  same  court  uses  practically 
identical  language,  to  wit:  "Such  value  may  be  more  or  less 
than  the  aggregate  of  the  sum  of  the  elements  found.  And  it 
may  be  that  some  elements  that  enter  into  the  main  elements  of 
value  above  stated  should  be  entirely  eliminated  in  fixing  the 
just  value  of  the  utility  as  an  entity.  Its  value  must  be  fixed  as 
such.  Chicago  &  K  W.  R.  Co.  v.  State,  128  Wis.  553,  108 
N.  W.  557 ;  Appleton  Water  Works  Co.  v.  Railroad  Commission, 

P.U.R.1917B. 


Digitized  by 


Google 


LINCOLN  ▼.  LINCOLN  WATER  &  L.  CO.  121 

154  Wis.  121,  47  L.RA.(N.S.)  770,  142  N.  W.  476,  Ann.  Cas. 
1915B,  1160. 

'Tit  is  because  the  valuation  of  a  utilily  cannot  be  reduced  to 
absolutely  fixed  rules,  or  to  the  mere  appraisal  of  parts  whose 
sum  equals  its  value,  that  the  subject  is  one  upon  which  honest 
and  competent  men  differ.  In  the  last  analysis  it  is  the  exercise 
of  a  sound  *and  competent  business  judgment  upon  many  elements 
of  uncertain  and  debatable  value  considered  as  a  business  entity." 
Confer  also  Buffalo  Gas  Co.  v.  Buffalo,  3  P.  S.  C.  E.  2d  Dist. 
K  Y.  553,  643 ;  Sinmis  v.  Columbia  Teleph.  Co.  Mo.  P.  S.  C. 
P.U.R1916C,  366,  384,  385;  McGregor-Noe  Case,  1  Mo.  P.  S. 
C.  E.  468;  Chicago,  B.  &  Q.  R  Co.  v.  Babcock,  204  U.  S.  585, 
598,  51  L.  ed.  636,  640,  27  Sup.  Ct  Eep.  326. 

The  attitude  of  the  courts  is  capable  of  but  one  construction, 
viz.,  that  the  finding  of  present  value  for  the  purpose  of  estab- 
lishing just  and  equitable  rates  for  utility  service  must  be  the 
exercise  of  reasonable  judgment.  Upon  taking  into  judicial  con- 
sideration all  relevant  facts  pertinent  to  the  cases  under  review, 
the  courts  express  the  opinion  that  value  of  utility  property  for 
rate-making  purposes  either  may  be  more  or  may  be  less  than 
the  summation  of  segregated  values  assigned  to  its  parts.  There 
is  a  vast  difference,  moreover,  between  the  results  obtained  from 
divers  theories  of  valuation  and  the  ultimate  determination  of 
a  fair  value  of  a  given  property.  Ultimate  value  depends  not 
entirely  on  mathematical  deductions  from  figures  alleged  to 
represent  the  various  elements  enumerated  in  Smyth  v.  Ames, 
supta,  together  with  such  other  elements  in  any  particular  case 
as  may  seem  to  merit  consideration,  but  upon  the  exercise  of  a 
sound  and  unbiased  judgment  which  gives  to  every  element  **such 
weight  as  may  be  just  and  right  in  each  cade.^'  Some  of  these 
elements,  especially  those  of  an  intangible  nature,  as  has  been 
pointed  out  hereinbefore,  are  so  inextricably  bound  up  with  the 
physical  properties  that  they  are  incapable  of  accurate  separate 
valuation.  On  other  items  and  classifications,  definite  figures 
might  be  assigned,  but  such  figures  must  still  be  mere  approxi- 
mations that  are  based  largely  on  the  opinion  evidence  in  the 
record ;  and  substantial  variations  in  many  of  the  items,  even  in 
view  of  more  persuasive  evidence,  would  have  very  little  in- 
fluence upon  the  ultimate,  and  only  material,  question  of  what 
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constitutes  a  fair,  reasonable,  and  adequate  present  value  for 
rate-making  purposes  of  the  property  entity  involved  herein. 

The  judgment  of  all  appraisers  is  to  be  given  the  full  weight 
which  the  imderlying  theories  entitle  them  to;  but  it  must  not 
be  overlooked  that  their  appraisals  at  best  are  amplifications  of 
mere  theories  of  valuations — ^not  facts.  All  appraisers  have  been 
shown  to  have  committed  errors ;  but  the  greater  portion  of  these 
errors  is  generally  of  minor  importance  when  the  appraiser's 
estimate  is  reviewed  in  toto.  Counsel  has  given  pages  of  a  brief 
to  show  wherein  the  engineering  staff  is  alleged  to  have  omitted 
items  of  value  in  its  appraisal,  and,  on  page  49  thereof,  has 
compiled  a  table  to  show  that  the  inclusion  of  certain  omissions 
(whether  justified  or  not,  either  by  fact  or  by  the  theory  of  the 
appraisal)  would  produce  a  desirable  increase  of  the  engineering 
staff's  valuations  to  an  amount  quite  comparable  with  those  of 
Maury  and  Sloan.  By  the  same  argument,  if  reverse  application 
be  made,  the  valuaticms  of  Maury  and  Sloan  could  well  be  reduced 
in  amount  by  the  exclusion  of  values  which  have  no  place  in 
their  appraisals.  Be  that  as  it  may,  each  of  the  valuations 
should  be  considered  in  a  broad,  impartial  manner  and  weighted 
on  general  reliability  and  fact,  with  due  cognizance  taken  of 
admitted  and  proved  errors,  either  of  omission  or  of  commis- 
sion; and  these  appraisals  should  not  be  modified  indiscrimi- 
nately to  cover  sundry  controverted  points,  and  to  reflect  values 
quite  foreign  to  an  appraiser's  express  judgment  in  the  prepara- 
tion of  his  appraisal,  provided  serious  and  grievous  errors  are 
not  so  rife  as  to  mitigate  the  general  reliability  of  the  appraisal 
as  a  whole. 

[27]  On  pages  10  and  11  of  the  respondent's  brief  it  is 
argued  that  the  practice  of  this  Commission  in  adhering  to  the 
date  of  the  valuation  in  its  determination  of  fair  present  value 
is  not  equitable,  and  that  the  temporary  denial  of  a  return  upon 
additions  and  betterments  to  plant  made  since  the  date  of  the 
valuation  is  essentially  confiscation.  The  opinion  and  decision 
of  this  Commission  in  the  case  of  Belleville  v.  St.  Clair  County 
Gas  &  E.  Co.  (2237)  is  cited  by  counsel  in  support  of  the  con- 
tention that  the  Commission  in  previous  decisions  has  been  unfair 
in  respect  to  its  treatment  of  additions  and  betterments  since  the 
date  of  the  valuation,  to  wit: 
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''Under  such  a  ruling  the  utility  is,  until  there  is  subsequent 
adjustment  of  the  valuation  by  the  Commission,  denied  a  return 
on  a  part  of  its  property.  Such  was  apparently  the  result  in  the 
Belleville  Case,  for  the  Commission  said  that : 

''  'Additions  and  betterments  made  after  the  stipulated  date 
of  the  valuation  properly  cannot  be  considered  in  this  finding, 
and  a  capitalization  thereof  and  a  reasonable  return  therefrom 
are  to  be  secured  upon  further  application  to  this  Commission, 
in  a  manner  prescribed  by  statute.^ 

"Such  would  be  the  result  in  the  present  case  if  extensions 
and  betterments  subsequent  to  the  date  of  the  valuation  (which 
was  adopted  purely  for  convenience  of  comparison  and  without 
thought  of  the  exclusion  of  construction  intervening  such  date 
and  the  decision)  were  excluded  from  the  valuation  on  which 
the  company  is  permitted  to  earn.  If  such  intervening  con- 
struction is  excluded,  it  is,  during  the  period  of  the  exclusion, 
denied  a  return,  which  is  confiscation.  Commission  relief  from 
such  confiscation,  if  at  all,  could  only  come  by  the  capitalization, 
upon  subsequent  readjustment  of  the  valuation,  of  the  return 
upon  the  interim  construction,  or  by  the  authorization  of  the 
amount  and  the  gradual  recoupment  of  it  in  the  earnings. 
Xeither  of  these  methods,  even  if  permissible,  would  be  as  simple 
as  the  addition  of  all  construction  to  the  time  of  the  decision. 
The  adoption  of  either  would  make  necessary  earlier  application 
for  a  readjustment  of  the  valuation,  with  its  attendant  expense 
to  both  public  and  company.  Indeed,  these  latter  considerations 
argue  not  only  for  the  inclusion  of  all  construction  to  the  time  of 
the  decision,  but  also  of  that  reasonably  to  be  anticipated,  to-  the 
end  that  rates,  once  justly  fixed,  may  remain  stable/'  (Respond- 
ent's Brief,  pp.  10,  U.) 

For  purposes  of  discussion  at  this  point,  it  may  be  agreed  that 
the  contention  to  deny  a  return  on  used  and  useful  utility  prop- 
erty, even  temporarily,  is  confiscation,  provided  the  theory  set 
forth  in  the  aforesaid  argument  results  in  the  serious  and  irrep- 
arable damage  which  might  be  inferred  at  first  glance. 

Upon  a  rehearing  of  the  Belleville  Case,  supra,  the  identical 
question  of  additions  and  betterments  to  the  utility's  property 
during  the  interval  between  the  date  of  the  valuation  and  the 
date  of  the  order  therein  was  raised,  and,  in  a  supplemental 
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order  entered  by  this  Commission  in  the  said  case,  under  date 
of  March  29,  1916,  a  fuller  discussion  of  several  phases  of  the 
question  was  entered  into,  to  wit: 

"The  respondent's  contention — ^that  the  Commission  erred  by 
not  making  an  explicit  allowance  for  additions  and  betterments 
made  since  the  date  of  the  valuation — ^has  little  foundation, 
either  in  law  or  in  fact.  As  a  question  in  law,  it  seems  very 
essential  to  observe  a  strict  adherence  to  a  given  date  in  any  rate- 
making  procedure.  The  date  of  the  valuation  will  reflect  but 
one  of  many  pictures  which  may  he  indicative  of  the  status  of  a 
utility.  Other  dates  would  reflect  somewhat  modified  pictures. 
It  is  obviously  impossible  to  adjust  rates  for  electric  service 
every  week  or  so  to  meet  the  vicissitudes  of  capital  investment 
and  operating  expenditures.  A  judicial  fixing  of  rates  demands 
that  typical  conditions  be  ascertained. 

"The  exact  date  of  a  valuation,  as  far  as  rates  are  concerned, 
is  rather  immaterial,  provided  utility  conditions  are  normal. 
Imagine  for  a  minute  that,  instead  of  May  1,  1914,  a  date  be 
selected  eighteen  months  later,  as  argued  by  counsel  for  the 
respondent.  At  this  later  date  a  new  picture  is  to  be  observed. 
It  is  true  that  a  greater  valuation  of  property  might  be  found. 
It  also  goes  without  saying  that  the  output  and  sales  will  have 
grown.  Total  operating  expenses  probably  will  have  increased, 
although  unit  operating  expenses  usually  decrease  with  increased 
load.  If  the  allowance  for  return  and  depreciation  upon  in- 
creased valuation  of  betterments  and  additions  is  to  be  taken  into 
account,  it  is  quite  essential  that  increased  load  and  lower  unit 
operating  costs  be  considered  with  the  utmost  consistency.  Above 
all,  a  reasonable  and  fair  valuation  shotdd  be  representative  of 
normal  conditions  in  a  utility's  construction  work  and  in  its 
operation.  In  this  connection,  this  Commission  stated  to  similar 
effect  in  the  Springfield  Gas  Case: 

"  ^ere  it  a  fact  that  in  actual  utility  operation  the  growth 

of  sales  (in  this  case,  gas  sales)  were  closely  apace  of  additions 

to  plant,  then  the  question  involved  in  the  consideration  of  the 

1,000,000   cubic-foot  holder  would  be  quite   immaterial.     In 

actual  practice,  it  is  customary  for  a  utility  to  install  an  original 

plant  considerably  in  excess  of  actual  load  requirements,  and  to 

await  the  growth  of  sales  until  the  plant  capacity  is  reached  and 
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often  exceeded.  Extensions  and  betterments  to  plant  are  liable 
to  be  made  in  large  blocks^  dependent  upon  local  and  general 
conditions  (particularly  financial  conditions),  extraneous  to  the 
load  or  to  the  sales,  and,  when  such  blocks  of  extensions  are  com- 
pleted, the  total  plant  capacity  usually  exceeds  the  actual  re- 
quirements to  give  present  service.  In  the  average  utility,  the 
load  continues  to  increase  until  the  plant  capacity  is  again 
reached  and  surpassed.  The  process  is  repeated  time  and  again, 
especially  among  utilities  of  long  existence. 

"  ^ere  a  plot  to  be  made  of  a  typical  utility  growth,  with 
time  as  abscissae  and  cost  of  plant  as  ordinates,  a  serrated  curve 
would  be  the  result,  with  sharp  rises  indicating  points  of  great 
activity  in  plant  extensions,  and  with  gradual  inclines  repre- 
senting periods  of  waiting  for  the  load  to  overtake  plant  capacity. 
For  rate-making  purposes,  it  is  essential  to  gain  some  idea  of  the 
trend  of  a  curve  which  would  represent  a  normal  plant  growth, 
without  either  peaks  or  depressions.  It  is  recognized  quite  gen- 
erally that  a  valuation  taken  either  upon  a  peak  or  upon  a 
depression  is  not  as  convincing  as  one  compiled  with  care  when 
plant  conditions  and  utility  sales  are  normal.  Valuations  made 
at  the  time  of  peaks  and  depressions,  at  most,  are  more  or  less 
distorted  pictures  of  a  normal  condition.'  Springfield  v.  Spring- 
field Gas  &  E.  Co.  (2138)  P.U.R.191GC,  330. 

"As  a  matter  of  fact,  it  is  to  be  observed  that  extraordinary 
additions  and  betterments  made  in  the  Belleville  electric  prop- 
erty since  the  date  of  tlie  valuation  (May  1,  1914)  are  prac- 
tically offset  by  additional  depreciation  and  deterioration  in  the 
electrical  equipment  in  the  eighteen  to  twenty  months  which  have 
elapsed  between  the  date  of  the  valuation  and  the  date  of  the 
order.  Counsel  for  respondent,  in  his  argument,  has  taken  pains 
to  point  to  the  Commission's  allowance  of  $15,400  annually  to 
cover  accruing  depreciation.  The  new  rates  are  fixed  so  as  to 
yield  this  allowance  for  depreciation,  and  the  old  rates  (which 
were  higher  than  the  new  rates)  Avithout  question  inherently 
contained  the  same  allowance.  In  twenty  months,  therefore,  the 
respondent  has  collected  from  the  Belleville  public,  under  the 
former  rates,  not  less  than  $25,660  to  compensate  itself  for 
accruing  loss  in  value  of  the  electric  property  devoted  to  the  pub- 
lic service.  Were  no  additions  made  to  the  property,  a  valuation, 
P.U.R.1917B. 
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which  may  be  made  twenty  months  after  the  date  when  $350,000 
had  been  found  to  be  reasonable,  just,  and  adequate,  would  be 
decreased  by  $26,660  (neglecting  a  few  minor  refinements  of 
the  rate-making  science).  According  to  the  record  (pp.  45,  47, 
and  55),  the  additions  claimed  by  respondent  since  the  date  of 
the  valuation  appear  to  be  approximately  $25,000  (total).  In 
other  words,  these  additions  and  betterments  to  the  electric  plant 
since  May  1,  1914,  approximately  offset  the  accruing  deprecia- 
tion of  the  entire  property  during  the  same  period.  It  is  to  be 
observed  that  the  additions  will  bring  the  valuation  back  to  prac- 
tically $350,000.  Surely,  the  respondent  could  not,  with  reason, 
complain  of  a  valuation  which  automatically  adjusts  itself  to  a 
new  condition  that  may  exist  eighteen  to  twenty  months  after 
the  date  of  valuation.  Valuation  goes  hand  in  hand  with  oper- 
ating expenses  and  with  consumption  (or  sales).  Consistency 
demands  a  complete  synchronization  of  all  rate-making  elements. 

^The  Commission  finds  no  error  in  its  previous  determination 
of  $350,000  to  be  the  fair  value  of  the  Belleville  electric  prop- 
erties for  purposes  of  rate  making,  based  upon  the  records  in  the 
case." 

Likewise,  in  the  case  herein,  a  general  consideration  of  ad- 
ditions and  betterments  which  may  have  been  made  since  Novem- 
ber 1,  1914,  with  due  weight  given  to  retirements,  additional 
plant  depreciation,  additional  load  and  business,  additional  ac- 
cruing depreciation,  as  shown  by  the  record,  causes  this  Commis- 
sion to  conclude  that  no  material  effect  would  be  manifest  in  the 
rates  determined  herein,  even  though  a  most  minute  analysis 
could  be  made  of  the  property  at  the  very  instant  the  decision  is 
served  upon  the  parties  hereto.  Accordingly,  the  Commission, 
without  entering  into  a  discussion  of  the  law  upon  this  question, 
and  without  pointing  out  by  extended  citation  the  usual  practice 
of  other  regulatory  commissions  in  similar  situations,  will  render 
its  findings  of  valuation  and  of  rates  as  of  the  date  of  the 
appraisal;  and  this  position  is  taken  with  due  cognizance  to  the 
ease  with  which  the  said  rates  may  be  corrected,  upon  application 
and  showing  that  the  situation  in  the  city  of  Lincoln  has  recently 
undergone  some  remarkable  and  abrupt  change  in  trend  which 
is  not  apparent  in  the  record  herein. 

After  considering  all  the  evidence  and  testimony  in  this  case 
P.U.R.1917B. 
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bearing  upon  the  value  of  the  properties  herein,  the  costs  to 
reproduce,  the  original  costs,  the  investments,  the  present  values, 
all  overheads,  such  as  preliminary  costs,  engineering,  supervision, 
interest,  insurance,  organization,  and  legal  expenses  during  con- 
struction, contingencies,  and  including  all  other  elements  of 
value  (tangible  and  intangible),  and  taking  into  consideration 
that  the  plants  are  now  in  successful  operation  are  "going  con- 
cerns," the  Commission  finds  the  fair  value  of  the  respondent's 
total  utility  properties  in  the  city  of  Lincoln,  for  the  purpose  of 
determining  reasonable  and  just  rates  herein,  to  be  $310,000, 
exclusive  of  working  capital.  (Working  capital  is  here  used  to 
mean  necessary  cash,  coal,  materials,  supplies,  etc.,  essential  to 
the  successful  operation  of  the  electric  and  water  utilities  in  the 
said  city  of  Lincoln.)  For  total  working  capital,  thus  defined, 
the  Commission  hereinabove  has  set  forth  $15,000  to  be  reason- 
able and  proper  in  the  premises.  The  total  valuation,  for  the 
purpose  of  establishing  just  and  reasonable  rates  for  electric  and 
water  service  in  the  city  of  Lincoln,  therefore,  is  in  amount 
$325,000 ;  and  the  Commission  further  finds  that,  for  rate-mak- 
ing purposes,  the  aforesaid  $825,000  should  be  apportioned  be- 
tween the  respondent's  electric  and  water  departments  as  follows : 


Item. 

Electric 
Department 

Water 
Department. 

TotaL 

1.  Materials  and  supplies 

16.000 

8,600 

100.600 

Itooo 

909.509 

18.000 

2.  Working  capital 

7;ooo 

S.  All  other  elements  of  value 

sio.ooo 

Total   

$uo.ooo 

$216,000 

$S26.000 

Baie  of  Return. 

Under  the  law  of  this  state,  the  respondent  is  entitled  to  a 
fair  rate  of  return  upon  a  fair  and  reasonable  value  of  its  used 
and  useful  utility  property  devoted  to  supplying  electric  and 
water  service  to  the  public  of  the  city  of  Lincoln,  provided  that 
the  value  of  service  rendered  is  not  exceeded.  Under  the  Con- 
stitution of  the  United  States,  the  respondent  is  entitled  to  a  rate 
of  return  which  shall  not  be  confiscatory,  and  the  Federal  courts 
have  declared  6  per  cent  per  annum  not  to  be  confiscatory  (cf. 
Consolidated  Gas  Co.  v.  New  York,  157  Fed.  849;  and  Des 
Moines  Gas  Co.  v.  Des  ;^[oines,  238  U.  S.  153,  59  L.  ed.  1244, 
P.U.R.19I5D,  577,  35  Sup.  Ct.  Rep.  811.    Under  the  law  of 

P.U.R.19]7B. 
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common  square  dealing,  the  respondent,  in  the  eyes  of  an  ordi- 
nary layman,  ia  entitled  to  a  reasonable  interest  rate  on  the 
moneys  which  were  honestly  and  prudently  expended  for  capital 
purposes,  in  the  building  of  the  respondent's  electric  and  water 
systems.  Authority  may  be  cited  to  show  court  allowances  for 
rates  of  return,  ranging  from  4  and  5  per  cent  per  annum  to  9 
and  10  per  cent  per  annum ;  but  often  an  inherent  allowance  for 
accruing  depreciation  is  included  in  the  percentages  set  forth  as 
rate  of  return.  An  Illinois  court  in  one  instance  has  passed 
definitely  on  a  6  per  cent  rate  of  return,  to  wit : 

"This  shows  a  profit  of  $7,781.75,  which  would  pay  6  per 
cent  on  the  actual  value  of  the  property  and  leave  $2,000  per 
year  for  depreciation  and  a  sinking  fund,  which  placed  at  in- 
terest would  fully  repay  the  loss  between  the  present  value  and 
the  estimated  value  at  the  end  of  the  franchise  period.  The 
allowance  of  interest  at  6  per  cent  on  the  investment  certainly 
cannot  be  said  to  be  unreasonably  low.  Many  authorities  have 
held  a  rate  of  5  or  4  per  cent  to  be  not  so  low  as  to  justify  judicial 
interference."  Lake  Forest  Water  Co.  v.  Lake  Forest,  154  IlL 
App.  184. 

The  holding  of  the  appellate  court  in  the  above  case  was 
affirmed  subsequently  by  the  supreme  court  of  Illinois,  249  111. 
382,  94  N.  E.  517.  Usually  a  full  reading  of  a  particular  case 
is  essential  in  order  to  determine  all  the  elements  which  an 
authority  may  have  included  in  the  broad  term  "rate  of  return,'* 
and  to  ascertain  the  principal  amount  upon  which  the  said  rate 
of  return  was  based,  and  whether  or  not  that  principal  be  liberal 
or  conservative.  As  used  herein,  rate  of  return  will  in  no  manner 
embrace  the  rate  of  depreciation  (which  is  considered  sepa- 
rately) ;  but  it  will  include  the  rate  of  interest  (or  the  worth  of 
money)  embracing  also  the  discounts  on  bonds,  plus  such  per- 
centage allowance  as  is  judged  to  be  adequate  to  compensate  the 
respondent  for  the  inherent  risks  of  its  business,  including  litiga- 
tion, for  its  skill  in  operation  and  management,  for  its  pro 
gressiveness,  etc,  provided  these  attributes  in  fact  exist. 

In  the  abstract,  one's  idea  and  judgment  of  rate  of  return  are 

influenced  by  common  knowledge  of  what  interest  capital  is 

receiving  currently,  taking  into  consideration  the  varying  risks 

involved  in  the  respective  investments.  Ordinary  7  per  cent 
P.U.R.1917B. 
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preferred  stock  of  reliable  corporations  which  do  not  default  in 
interest  payments  commands  sufficient  premium  to  net  the  in- 
vestor about  6  per  cent  per  annum.  Common  stock  of  most  cor- 
porations is  no  criterion  of  the  rate  of  return,  owing  to  the  ordi- 
nary fluctuating  dividends  of  such  a  class  of  securities.  Moneys 
loaned  on  real  estate  mortgages  (firsts)  command  from  5  to  6 
per  cent  interest,  and  the  sizes  of  the  real  estate  loans  and  the 
diversities  of  the  properties  are  as  varying  as  the  individual  de- 
sires of  the  mortgages.  Insurance  companies  usually  net  around 
6  per  cent  per  annum.  City  bonds,  floated  at  6  per  cent,  invari- 
ably conmiand  premiums,  whereas  city  and  county  bonds  at  5 
per  cent  are  usually  oversubscribed.  State  loans  and  first-lien 
obligations  of  large  railroads  (and  other  great  corporations)  are 
often  encountered  at  a  4  per  cent  to  4^  per  cent  interest,  and  are 
selling  at  par.  United  States  bonds  bearing  3  per  cent  interest 
are  quoted  currently  at  a  slight  premium,  whereas  2  per  cent 
governmental  bonds  are  quoted  around  99.  The  legal  rate  of  in- 
terest in  the  state  of  Illinois  is  5  per  cent  per  annum.  It  would 
seem,  therefore,  that  there  is  no  established  legal  precedent  nor 
any  economic  formula  sufficiently  autiioritative  to  be  universally 
applied  for  a  determination  of  a  proper  rate  of  return  in  a  par- 
tiicular  instance.  Even  one's  business  judgment  of  a  proper  rate 
of  return  is  influenced  from  day  to  day,  and  from  month  to 
month,  by  quotations  of  the  money  market,  by  quotations  o'f 
securities,  by  reports  of  dividends,  by  market  condition,  and 
by  good  or  bad  times  generally.  This  Commission  must  here 
determine  what  constitutes  a  fair  and  adequate  rate  of  return 
to  the  respondent,  with  due  consideration  to  the  fact  that  such  a 
rate  of  return  of  itself  will  not  be  subjected  to  the  vicissitudes 
of  market  and  business  conditions;  but  instead  the  rate  of  re- 
turn should  be  an  average  measure  of  what  a  particular  utility 
should  earn  in  the  city  of  Lincoln.  A  fair  rate  of  return  is 
not  a  rate  which  will  just  escape  a  judicial  reversal  on  the 
score  of  confiscation;  neither  is  it  a  rate  which  will  be  barely 
under  an  unreasonabfe  charge  to  consumers.  Rate  of  return,  in 
general,  possesses  a  wide  range  of  possibilities,  and  great  distinc- 
tion is  to  be  drawn  between  a  rate  of  return  on  a  prudent  invest- 
ment and  the  proceeds  of  speculat^n  and  gambling  which  per- 
chance may  result  favorably.  Narrowed  down  to  a  particular 
P.U.R.1917B.  9 
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case,  however,  the  limits  and  range  of  a  fair  rate  of  return  are  far 
more  confined. 

What  is  a  measure  of  the  shareholder's  risk  on  a  borm  fide 
investment  in  utility  property  in  the  city  of  Lincoln?  Owing 
to  the  wide  monopolistic  privileges  accorded  a  public  utility  under 
the  modem  doctrine  of  state  regulation,  the  investments  therein 
are  exceptionally  secure  and  the  returns  therefrom  exceptionally 
certain.  Utility  services,  which  a  few  years  ago  were  luxuries, 
are  to-day  necessities  for  a  majority  of  the  citizens  of  a  commu- 
nity such  as  the  city  of  Lincoln.  The  respondent  is  a  corporation 
which  is  furnishing  both  electric  and  water  service  to  the  residents 
of  an  old,  substantial,  and  growing  city, — service  which  is  imi- 
versally  recc^ized  as  having  passed  the  stage  of  being  treated 
merely  as  a  convenience.  During  years  to  come,  the  demand  for 
utility  services  doubtlessly  will  increase,  as  such  expansion  will 
tend  further  to  secure  the  income  to  be  derived  from  utility  prop- 
erty. A  utility  in  a  territorial  unit,  under  state  regulation,  is 
recognized  as  a  monopoly,  and,  as  such,  in  contrast  with  some 
other  enterprise  whose  product  is  consumed  subject  to  public 
whim  and  whose  income  is  dependent  thereon,  appears  to  be  an 
exceptionally  desirable  investment  It  is  to  be  admitted,  however, 
that  the  trend  of  development,  as  exemplified  by  the  past,  canHot 
be  predicted  with  absolute  certainty.  Emergencies  may  arise, 
and  the  meeting  of  such  emergencies  may  entail  a  considerable  ex- 
pense, which  makes  it  necessary  to  allow  a  utility  to  earn  more 
than  a  nominal  interest  in  order  that  additional  capital  may  be 
attracted  whenever  necessary.  Whether  or  not  a  utility,  in  past 
operations,  has  fulfilled  its  duty  toward  the  public,  in  rendering 
service  in  an  adequate  and  efficient  manner  by  keeping  abreast  of 
scientific  and  economic  development,  and  whether  or  not  it  has 
rendered  service  of  suitable  quality  to  its  consumers  and  conduct- 
ed its  business  with  a  view  of  giving  to  its  patrons  full  opportunity 
to  utilize  electric  and  water  service  to  advantage,  are  matters  to 
be  considered,  with  other  evidence,  in  reaching  a  decision  as  to 
a  proper  rate  of  return.  A  utility  which  is  excellently  managed, 
progressive  in  development,  alive  to  the  public  tequirements, 
aggressive  in  securing  new  business,  economical  in  operation, 
courteous  to  consumers,  an^J  fundamentally  honest  in  all  trans- 
actions, should  receive  greater  consideration  in  the  fixing  of  a 
P.U.R.1917B. 
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fair  rate  of  return  than  should  a  utility  of  which  the  reverse  is 
true. 

[28,  29]  Counsel  for  the  respondent  urges  that  an  increased 
rate  of  return  be  allowed  herein,  in  recognition  of  the  good  utility 
management  in  the  city  of  Lincoln,  and  also  in  compensation  of 
past  discounts  on  bonds  (Respondent's  Brief,  p.  82).  As  for  the 
discount  on  bonds,  the  question  involved  therein  has  been  dis- 
cussed under  a  separate  hearing  hereinbefore.  In  recognition  of 
respondent's  efficiency,  counsel  says,  to  wit :  "That  the  testimony 
in  this  case  warrants  its  recognition  [efficiency]  and  an  increased 
rate  of  return  may  fairly  be  claimed.  It  has  not  been  urged  that 
adequacy  of  service  is  lacking,  and  that  the  efficiency  and 
economy  of  management  and  operation  are  well  up  to  the  average 
standard  is  admitted  (pp.  1192, 1193).  Indeed,  an  analysis  of  the 
operating  statistics  evidence  an  economy  well  above  the  average." 

In  support  of  this  claim  for  additional  recognition  in  rate  of 
return,  counsel  further  calls  attention  to  page  7  of  Peck's  exhibit 
^TB,"  which  is  reproduced  hereinbelow  as  table  XXII.  This  ex- 
hibit is  a  comparison  of  the  annual  earnings  of  the  electric  utili- 
ties of  the  state,  serving  cities  whose  populations  range  from  5,- 
000  to  16,000  (including  the  city  of  Lincoln  with  a  population 
of  10,000)  ;  and,  among  other  things,  there  is  shown  in  this  tabu- 
lation the  per  capita  armual  earnings  of  the  several  classifications 
of  electric  sersnce.  Table  XXII.  discloses  that  the  per  capita 
revenue  received  from  commercial  lighting  in  the  city  of  Lincoln 
is  the  least  of  any  city  in  the  state,  of  population  comparable  with 
the  city  of  Lincoln;  likewise  the  same  is  true  of  respondent's 
power  business,  with  the  exception  of  two  cities  of  5,000  and 
7,000  population,  respectively.  The  per  capita  revenue  from 
street  lighting,  although  not  greatly  below  the  average,  is  some- 
what under  the  average.  In  total  per  capita  revenue,  there  is 
only  one  city  of  comparable  size  producing  less  than  the  city  of 
Lincoln,  and  that  city  has  only  about  one  half  of  Lincoln's  pop- 
ulation. Many  cities  have  nearly  double  Lincoln's  per  capita 
total  revenue,  and  two  cities  have  greater  than  double  such  rev- 
enue. All  in  all,  table  XXII.  discloses  facts  which,  at  this  time, 
do  not  enhance  respondent's  claim  for  munificent  recognition  in 
rate  of  return. 

Regulatory  bodies  are  oftentimes  confronted  with  the  queries: 
P.U.R.1917B. 
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*^ow  is  meritorious  operation  and  management  of  utility  prop- 
erty to  be  rewarded  f  *'  "Is  the  public  alcme  to  be  the  recipient 
of  all  gains  effected  through  the  skilful  and  diligent  efforts  on 
the  part  of  a  utility s  management  ? "  "Must  a  utility  be  content 
with  a  continued  nominal  rate  of  return  with  no  hope  of  increased 
earnings  to  reward  it  for  a  creditable  showing  ? "  "Would  not 
such  a  ccmdition  of  affairs  be  conclusive  to  extravagant  expendi- 
tures and  riotous  management  on  the  part  of  the  utility's  of- 
ficials ? "  This  Commission  is  frank  to  say  that  it  believes  it  to 
be  a  niggardly  policy  indeed,  between  public  and  utility,  under 
the  modem  doctrine  of  state  regulation,  to  drive  the  latter's  profit 
to  the  extreme  minimum  limit  Conversely,  the  Commission  is 
also  of  the  belief  that,  in  general,  the  utilities  should  be  somewhat 
more  reasonable  in  claims  which  tend  to  drive  profits  to  the  upper 
extreme  of  the  range.  Much  of  the  customary  claims  of  utilities 
for  "going  value"  probably  would  disappear,  were  it  commonly 
understood  that  reward  for  excellent  operation  is  not  to  be  found 
in  an  intangible  enhancement  of  capital,  but,  instead,  in  an  ade- 
quate rate  of  return  which  is  commensurate  with  efficacious  serv- 
ice. This  Commission,  once  it  has  fixed  a  reasonable  rate  of  return 
in  a  rate  case,  is  agreeable  at  any  future  date  to  consider  an  in- 
crease in  the  said  return,  based  upon  proper  and  adequate  showing 
by  the  utility,  whose  rates  have  once  been  subject  to  review,  re- 
garding exceptional  operating  performances  after  the  close  of  the 
original  rate  case, — in  other  words,  to  reproportion  upon  future 
rate  readjustment,  further  savings  made  by  the  utility's  manage- 
ment between  increased  profits  to  the  stockholders  and  reduced 
rates  to  the  consumers,  rather  than  to  declare  that  all  such  further 
savings  should  accrue  solely  to  the  public.  In  the  case  at  bar,  the 
rate  of  return  fixed  herein  reflects  the  Commission's  judgment  of 
the  respondent's  past  and  present  efficiency  of  operation  and 
management  In  the  immediate  future  the  respondent  will  prob- 
ably be  able  to  effect  economies  of  operation  and  management 
which  would  enable  it  to  increase  its  income;  and  such  increase 
of  income,  it  is  ordinarily  conceded,  in  the  absence  of  further  rate 
investigation,  may  be  declared  as  dividends  by  the  utility.  But 
it  is  a  great  fear  on  the  part  of  utilities  generally  that  any  show- 
ing of  earnings  greater  than  that  controlled  by  the  rate  of  return 

fixed  by  a  Commission's  order  will  be  seized  upon  as  an  oppor- 
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tunity  of  further  complaint  and  rate  investigation.  Undoubtedly 
such  investigation  would  be  warranted  frequently,  if  the  utility's 
attitude  is  continuously  to  take  all  the  profits  and  to  share  nothing 
with  its  consumers.  It  is  not  fair,  however,  that  aZl  savings 
effected  by  efficiency  of  operation  and  management  (in  contrast 
to  those  savings  which  may  resxdt  from  economic  and  other  con- 
ditions which  may  be  extraneous  to  the  utility's  management  and 
operation)  should  accrue  to  the  consumers  alone.  Were  such  to 
be  the  outlook,  the  future  would  hold  little  incentive  to  the  utili- 
ties to  increase  their  efficiency  of  operation  and  management 
Instead,  there  would  exist  every  incentive  for  inefficiency.  The 
public,  from  time  to  time,  is  demanding  improved  utility  service, 
and  more  of  it ;  and  for  first-class  service  the  public  is  invariably 
willing  to  pay  adequate  and  remimerative  rates.  Between  these 
two  extremes,  viz.^  the  utility  taking  all  future  savings,  or  the 
public  taking  all  the  savings,  there  appears  to  be  a  happy  middle 
course  which  takes  C9gnizance  of  both  points  of  view.  Shoxdd  the 
utility  be  able  to  show  marked  savings  due  directly  to  efficiency  of 
operation  and  management,  it  is  entitled,  upon  a  readjustment 
of  rates,  to  an  increase  in  the  rate  of  return  fixed  in  the  initial 
rate  investigation,  provided  the  said  utility  exhibits  a  willingness 
to  share  its  savings  with  its  consumers  by  makng  future  rate  re- 
ductions from  time  to  time. 

[30,  31]  Some  six  pages  of  the  respondent's  brief  are  devoted 
to  an  argument  for  a  high  rate  of  return,  and  several  citations 
are  inserted  to  indicate  that  an  allowance  of  8  per  cent  per  annum 
would  be  quite  proper.  As  has  been  indicated  hereinbefore,  the 
Commission,  in  other  rate-making  cases,  has  had  equally  weighty 
citations  quoted  to  it  in  proof  that  a  5  per  cent  rate  of  return 
would  be  quite  adequate.  In  perusing  counsel's  citations  herein, 
and  without  commenting  in  detail  upon  the  same,  passing  atten- 
tion is  to  be  focused  upon  an  excerpt  of  an  opinion  rendered  by 
the  Railroad  Commission  of  Wisconsin,  in  Re  Ashland  Water 
Co.  which  counsel  has  cited  approvingly,  xo  wit : 

"In  fact,  the  situation  in  this  respect  is  such  that  plants  whose 
net  earnings  amount  to  less  than  about  7.6  per  cent  on  the  invest- 
ment find  it  difficult  to  obtain  the  capital  needed  on  reasonable 
terms."  14  Wis.  R.  C.  R.  Y21,  739.  It  is  to  be  observed  that, 
in  this  particular  passage,  the  Wisconsin  Commission  speaks  of 
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7.5  per  cent  upon  the  investment.  It  should  be  remembered, 
however,  that  7.5  per  cent  upon  the  actual  bona  fide  investment, 
including  full  and  adequate  consideration  to  all  investments  made 
from  earnings,  is  decidedly  different  than  a  7.5  per  cent  rate  of 
return  which  it  is  argued  should  be  based  upon  an  adequaie  re- 
production valuation  that  inherently  may  be  greatly  augmented 
by  the  fundamental  method  of  appraising  the  physical  property, 
by  the  inclusion  of  large  overhead  allowances,  and  by  the  con- 
jecturing of  extensive  "going  value'^  claims. 

What,  then,  is  money  reasonably  worth  upon  investment  in 
electrio-utility  and  water-utility  property  in  the  city  of  Lincoln  ? 
What  is  the  rate  of  return  which  is  necessary  and  adequate  to 
attract  capital  to  invest  in  legitimate  utility  securities  in  the  city 
of  Lincoln  ?  x  Possibly,  the  respondents  past  bond  issues  may 
reveal  some  tangible  information  upon  the  subject  The  out- 
standing bonds,  which  bear  6  per  cent  interest  and  run  for  twenty 
years,  now  total  $115,000,  and  there  is  direct  evidence  in  the 
record  that  a  portion  of  these  bonds,  if  not  all,  were  sold  at  90  per 
cent  of  par.  It  is  a  simple  matter  to  compute  that  under  the 
risks  prevalent  for  this  particular  bonding  of  utility  property  in 
the  city  of  Lincoln,  the  total  cost  of  money  to  the  respondent  for 
moneys  thus  raised  through  bonded  indebtedness  is  exactly  6  per 
cent  per  annum,  taking  into  consideration  a  full  amortization  of 
the  10  per  cent  discount.  It  follows,  therefore,  that  any  rate  of 
return  fixed  herein  in  excess  of  6  per  cent  per  annum  will  be 
compensatory  to  the  shareholders,  both  for  their  inherent  risks 
involved  in  utility  business  and  for  any  efficiency  of  operation 
and  management  which  may  exist  in  the  utilities  involved  in  this 
case. 

As  to  the  equitable  rates  of  return,  the  Commission,  taking 
into  consideration  the  nature  and  inherent  risks  of  public-utility 
investments  in  general,  and  particularly  considering  the  facts  and 
circumstances  in  evidence  relating  to  this  particular  electric  and 
water  utility,  with  due  regard  to  the  local  peculiarities  and  char- 
acteristics of  the  city  of  Lincoln  and  its  population,  finds  7J  per 
cent  per  annum  to  be  a  fair  rate  of  return  upon  the  fair  and 
reasonable  value  of  the  active  electric  property  found  hereinbe- 
fore, and  further  finds  7  per  cent  per  annum  to  be  a  fair  rate  of 

return  upon  the  fair  and  reasonable  value  of  the  active  water 
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property  found  hereinbefore.  It  may  be  observed  in  passing  that, 
Tvhere  capital  is  proportioned  on  a  basis  of  bonds  (outstanding — 
$115,000  par)  to  total  fair  value  ($325,000),  as  are  the  facts 
herein,  the  rate  of  return  to  the  shareholders  themselves  is  somey 
what  more  compensatory  than  the  7  and  7i  per  cents  would  indi- 
cate. The  shareholder,  however,  is  the  entrepreneur  who  as- 
sumes the  greater  risks  and  who  collects  the  greater  profit  when- 
ever profit  and  success  are  attained.  The  magnitude  of  this 
greater  return  to  the  shareholders  is  to  be  shown  by  a  short  com- 
putation. Seven  per  cent  of  $215,000  (the  present  value  of  the 
water  property)  is  $15,050;  TJ  per  cent  of  $110,000  (the  present 
value  of  the  electric  property)  is  $7,975 ;  the  total  allowable  an- 
nual return  is  $23,025.  Assuming  that  the  existing  bonds  of  the 
respondent  will  be  refunded  at  maturity,  par  for  par^(the  existing 
customary  practice  of  this  Commission)  thereby  rendering  no 
amortization  necessary,  it  is  simple  to  compute  the  annual  bond 
interest,  i.  e.,  5  per  cent  of  $115,000,  or  $5,750  annual.  The  net 
amoimt  available  for  dividends  thus  becomes  $23,025  less  $5,750, 
or  $17,275,  to  apply  to  a  proper  capitalization  of  $210,000,  t.  e., 
$325,000  less  $115,000,  thereby  producing  a  rate  of  return  to  the 
shareholders  of  8.2  per  cent  per  annum  upon  a  proper  capitaliza- 
tion of  the  respondent's  properties.  Further,  this  $17,275  will 
produce  a  return  of  6.9  per  cent  per  annum  upon  the  entire  out- 
standing stock  ($250,400). 

Rate  of  Depreciation, 

The  annual  rates  of  depreciation,  which  have  been  submitted 
by  the  various  appraisers  herein,  are  shown  in  table  XVIII. 
(supra).  The  range  of  proposed  rates  of  depreciation  is  not  par- 
ticularly great  for  the  respondent's  electric  department;  but  the 
variations  are  material  in  the  water  department.  The  principal 
reason  for  the  discrepancies  between  appraisers,  as  alluded  to 
hereinbefore,  lies  in  the  diversity  of  the  methods  of  computing 
accrued  depreciation.  The  principal  appraiser  for  the  respond- 
ent, in  arriving  at  an  estimate  of  accruing  depreciation,  apparent- 
ly has  endeavored  to  correct  an  abnormally  low  accrued  deprecia- 
tion by  adding  a  certain  percentage  to  cover  "contingent  depre- 
ciation ; "  and  this  "contingent  depreciation"  has  been  included 

in  the  figures  compiled  in  table  XVIIL  Inasmuch  as  there  char- 
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acteristically  is  not  so  great  an  advantage  in  the  sinking-fund 
method,  when  the  life  of  equipment  is  relatively  short,  compared 
to  that  when  the  life  is  relatively  long,  it  develops  that  the  ap- 
praisers' estimates  of  accruing  depreciation  of  the  shorter-lived 
electrical  equipment  are  considerably  closer  together  than  the 
estimates  of  accruing  depreciation  of  the  longer-lived  water  prop- 
erty. In  submitting  its  estimate  of  accruing  depreciation,  the 
engineering  staff  adhered  strictly  to  the  identical  principles 
which  it  employed  in  computing  accrued  depreciation;  but  this 
is  not  true  of  Maury,  who,  as  just  stated,  added  a  ^^contingent 
depreciation"  to  an  accruing  depreciation  computed  by  a  sinking- 
fund  method.  The  figure  of  $9,060  set  forth  as  Sloan's  accruing 
depreciation  is  not  ascertained  by  direct  evidence  on  the  subject; 
but  it  is  computed  indirectly  from  his  cost  new  divided  by  his 
composite  life,  as  indicated;  and,  therefore,  it  contains  a  slight 
but  practically  negligible  error,  due  principally  to  the  disregard 
of  scrap  value.  Lilley  used  a  method,  which  apparently  is  quite 
distinct  in  itself,  inasmuch  as  it  combines  a  sinking-fund  method 
with  a  straight-line  method,  to  arrive  at  the  figures  given  in 
table  XVIII.  As  additional  substantiation  of  the  fact  set  forth 
hereinbefore,  that,  as  far  as  ultimate  rates  are  concerned,  there  is 
little  or  no  advantage  or  disadvantage  between  the  methods  which 
may  be  selected  by  appraisers  to  determine  depreciation,  provided 
the  same  aspect  of  the  theory  be  adhered  to  in  all  its  relations  to 
both  accrued  and  accruing  depreciation,  it  is  noteworthy  that  the 
differential  between  Maury's  accruing  depreciation  and  that  of 
the  engineering  staff  (in  amount  $2,603),  if  capitalized  at  the 
rate  of  return  set  forth  hereinbefore,  is  equivalent  to  some  $37,- 
000,  which  represents  the  approximate  difference  in  the  respec- 
tive valuations;  t.  e,,  Maury's  valuation  is  higher  than  the  en- 
gineering staff,  but  his  accruing  depreciation  is  necessarily  lower. 
Slightly  greater  refinement  in  this  computation  is  to  be  secured 
by  considering  the  differential  between  Maury's  accruing  depre- 
ciation without  "contingent  depreciation"  and  that  of  the  engi- 
neering staff  (in  amount  $4,098),  which,  if  capitalized  at  the  rate 
of  return  fixed  hereinbefore  plus  the  rate  of  depreciation  fixed 
hereinafter,  will  be  equivalent  to  some  $40,000,  t.  e,,  the  same 
equivalence  of  difference  in  valuations. 

In  fixing  upon  a  reasonable  and  an  equitable  annual  accruing 
P.U.R,1917B. 
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depreciation  to  cover  future  operatinjg  conditions,  this  Commis- 
sion, in  general,  leans  toward  some  simple  method  which  is  in 
accord  with  both  past  and  prevailing  operating  conditions, — 
one  that  is  not  basically  an  accounting  method,  and  one  that  pro- 
vides for  the  setting  aside  of  yearly  instalments  which  ultimately 
accumulate  into  a  depreciation  (or  renewal,  or  surplus)  fund. 
Upon  future  renewals  and  replacements  of  the  present  items  of 
equipment,  the  accrued  depreciation  fund  so  accumulated  should 
be  drawn  upon  only  for  the  value  remaining  in  the  present  exist- 
ing property;  and  the  said  fund  should  remain  intact  in  an  in- 
dividual and  separate  account  (except  for  such  withdrawals  as 
are  made  necessary  to  reimburse  the  investors  for  future  depre- 
ciation only).  The  depreciation  fund  should  be  subject  to  an 
annual  audit  by  this  Commission's  accountants,  and  should  receive 
full  credit  for  all  interest  which  it  may  earn,  and  this  entire  fund, 
when  withdrawn  from  dividend  purposes  and  controlled  by  this 
Commission  in  a  manner  conforming  to  statute,  should  entitle 
the  investors  to  as  adequate  a  return  as  any  other  portion  of  the 
respondent's  physical  property.  With  the  consent  and  approval 
of  the  regulatory  body,  coupled  with  proper  and  judicious  utility 
management,  a  large  portion  of  the  accumulated  depreciation 
reserve  either  could  be  invested  safely  in  readily  marketable 
bonds,  or  could  be  reinvested  to  great  advantage  in  extensions  and 
betterments  of  existing  property. 

Counsel  for  the  respondent,  in  its  brief,  in  commenting  upon 
the  method  which  should  be  used  to  compute  annual  accruing  de- 
preciation, says,  to  wit:  "In  cases  heretofore  decided  by  this 
Commission,  a  somewhat  lesser  percentage  for  current  depreci- 
ation was  allowed  than  that  which  would  result  from  the  straight- 
line  method  employed  in  determining  accrued  depreciation.  This, 
it  is  submitted,  is  a  wholly  indefensible  procedure.  In  detemiin- 
ing  accrued  depreciation,  inadequacy  or  obsolescence  not  yet  ap- 
parent or  existing  should  be  disregarded.  In  fixing  the  rate  for 
current  depreciation,  future  inadequacy  and  obsolescence,  as  well 
as  the  essential  elements  of  contingencies  which  are  incident  to 
operation,  and  necessarily  confront  the  property,  are  entitled  to 
consideration.  Thus,  very  properly  may  the  rate  for  current  de- 
preciation exceed  the  rate  of  accrued  depreciation.  It  cannot, 
P.U.R.1917B. 
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however,  be  less.     This  proposition  is  so  self-evident  as  not  to 
warrant  discussion."  (Eespondent's  Brief,  pp.  79,  80.) 

It  is  apparent  that  the  subject  of  accruing  depreciation,  follow- 
ing as  it  does  in  ihe  trail  of  accrued  depreciation,  needs  some 
slight  amplification  at  this  point.  Both  in  this  case  and  in  past 
cases^  the  Commission  has  closely  followed  the  existing  facts,  as 
presented  at  the  hearings.  The  valuations  fixed  herein  for  re- 
spondent's electric  and  water  properties  are  not  in  exact  accord 
with  the  estimates  of  any  appraisers;  nor  has  this  Commission 
followed  the  testimony  of  any  expert  to  the  utter  exclusion  of  all 
others.  It  follows  that  the  amounts  of  accrued  depreciation  and 
of  accruing  depreciation  necessarily  must  change  to  conform  to 
the  valuations  fixed  upon.  The  identical  figure  for  accruing  de- 
preciation, as  estimated  by  a  particular  appraiser,  if  unmodified, 
does  not  remain  an  exact  criterion  of  a  proper  amount  therefor. 
A  proper  and  reasonable  figure  for  annual  accruing  depreciation 
can  be  ascertained  only  by  a  complete  examination  of  the  individ- 
ual sums  which  make  up  the  composite  amount ;  and  this  exami 
nation  the  Commission  has  made  from  the  record  before  it. 

Accruing  depreciation  is  set  aside  for  the  purpose  of  providing 
against  a  further  lessening  of  worth  in  respondent's  property  (or 
of  future  additions  and  betterments  to  that  property),  and  the 
respondent  is  entitled  and  permitted  herein  to  earn  a  fair  rate  of 
return  upon  the  full  present  value  of  the  existing  property.  At 
some  future  date,  say  five  years  hence,  the  then  present  value  of 
the  property  existing  to-day  plus  the  accumulated  depreciation 
fund  of  the  next  five  years,  will  equal  the  present  value  deter- 
mined herein,  and  it  is  unnecessary  to  becloud  this  fundamental 
statement  by  overzealous  considerations  of  the  appreciation  ele- 
ment in  property,  of  the  effects  of  additions  and  betterments,  and 
of  other  allied,  but  slightly  influencing  theorizations.  In  the 
rates  fixed  hereinbelow,  the  public  of  Lincoln  is  compensating 
the  respondent  fully  for  the  continuing  value  of  its  property  pins 
any  amount  which  is  required  herein  to  be  set  aside  into  a  depre- 
ciation fund.  There  is  not  $1  representing  present  value  of  prop- 
erty or  accruing  funds  which  is  not  returning  to  the  investors  its 
fair  portion  of  return.  Why,  therefore,  is  it  unreasonable  to  ask 
Aat  this  depreciation  fund,  upon  which  the  public  is  paying  a 

return  to  the  investors  at  7  to  7^  per  cent,  be  credited  with  its 
P.U.R.1917B. 


Digitized  by 


Google 


140  ILLINOIS  PUBLIC  UTILITIES  COMMISSION. 

natural  interest  earnings  ?  l^'atiirallj,  when  the  fund  is  credited 
with  its  interest  earnings,  the  annual  amounts  to  be  set  aside  will 
be  somewhat  l^s  than  the  annual  increment  of  an  appraiser  who 
has  neglected  the  full  economic  significance.  From  the  data 
submitted  herein,  it  is  only  a  simple  arithmetical  computation  to 
derive  a  fairly  exact  amount  of  annual  accruing  depreciation, 
with  due  weight  to  all  appraisers.  It  is  to  be  noted,  moreover, 
that,  should  conditions  affecting  the  depreciation  fund  change 
materially  in  the  future,  it  is  not  a  very  severe  task  either  to  in- 
crease or  to  reduce  the  amounts  set  forth  hereinbelow,  in  order  to 
adjust  the  said  fund  to  new  and  changed  conditions. 

[32,  33]  Taking  into  consideration  all  elements  of  depre- 
ciation, both  physical  and  functional,  including  obsolescence 
and  inadequacy,  the  Commission  finds  that  it  is  desirable  and 
proper  to  protect  the  respondent's  properties  by  making  regular 
and  adequate  provision  for  depreciation  as  it  matures;  that 
it  is  essential  to  observe  a  consistent  relation  between  the  closely 
allied  elements  of  accrued  depreciation  and  accruing  depre- 
ciation; that  sufficient  sums  should  be  set  aside  from  the  gross 
earnings  of  the  respondent  to  provide  reasonable  depreciation 
funds;  that  the  said  sums  shall  be  carried  in  a  separate  ac- 
count which  is  to  be  drawn  upon  only  to  cover  future  accruing 
depreciation  (both  physical  and  functional)  ;  that  the  said  depre- 
ciation funds  shall  receive  full  credit  for  aU  earnings  which  may 
accrue  either  from  interest  or  otherwise ;  that  the  said  deprecia- 
tion funds  shall  be  subject  to  an  annual  audit  by  the  accounting 
staff  of  this  Conmiission ;  that,  with  the  consent  of  this  Commis^ 
sion,  a  large  portion  of  the  said  depreciation  funds,  from  time  to 
time,  may  be  invested  either  in  readily  marketable  bonds  or  in 
extensions  and  betterments  to  existing  property ;  that,  in  this  par- 
ticular case,  to  cover  future  accruing  depreciation  of  the  electric 
department  property,  both  physical  and  functional  (or  amortiza- 
tion, if  such  a  term  is  preferred),  the  respondent  herein  is  en- 
titled to  (and  required  to)  set  aside,  on  June  30,  1917,  an  allow- 
ance of  $6,000,  and  thereafter  shall  annually  increase  the  said 
sum  (or  fund)  by  an  amount  which  is  equivalent  to  the  said  $6,- 
000,  plus  4i  per  cent  of  the  cost  of  all  additions  and  betterments 
(exclusive  of  all  replacements)  made  in  the  said  electric  depart- 
ment after  the  date  of  this  order;  together  with  all  earnings  of 
P.U.R.1917B. 
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the  said  fund;  and  that,  in  this  particular  case,  to  cover  future 
accruing  depreciation  of  the  water  department  property,  both 
physical  and  functional  (or  amortization,  if  such  a  term  is  pre- 
ferred), the  respondent  herein  is  entitled  to  (and  required  to) 
set  aside  on  June  30,  1917,  an  allowance  of  $3,300,  and  there- 
after shall  annually  increase  the  said  sum  (or  fund)  by  an  amount 
which  is  equivalent  to  the  said  $3,300,  plus  1^  per  cent  of  the 
cost  of  all  additions  and  betterments  (exclusive  of  all  replace- 
ments) made  in  the  said  water  department  after  the  date  of  this 
order,  together  with  the  earnings  of  the  said  fund. 

Operating  Expenses — Combined  Properties, 

The  operating  expenses  and  revenues  of  the  respondent's  elec- 
tric and  water  departments,  respectively,  covering  a  period  of 
five  years  from  1910  to  1914  (inclusive)  and  embracing  in  addi- 
tion a  six-months'  period  ended  June  30,  1915,  are  summarized 
in  tables  XXIII.  and  XXIV.,  which  are  compiled  principally 
from  Hammond's  exhibit  "A."  The  figures  set  forth  in  the  said 
tables  were  taken  by  Hammond  from  the  respondent's  books  with- 
out adjustment,  and  are  supported  by  many  and  varied  detail 
schedules,  which  are  too  numerous  and  too  extensive  to  reproduce 
in  this  opinion.  Although  making  no  adjustments  in  these  sched- 
ules, Hammond  by  a  series  of  comprehensive  footnotes  showed 
wherein  the  figures  which  appear  in  the  respondent's  books  were 
probably  erroneous,  particularly  in  heterogeneous  classifications 
of  accounts  and  in  indiscriminate  assignment  of  charges  to  the 
different  fiscal  periods.  These  suggested  modifications  of  the 
various  items  contained  in  Hammond's  footnotes  were  taken  into 
consideration  by  the  engineering  staff  in  analyses  of  the  operating 
accounts  set  forth  in  Peck's  exhibit  "B"  and  Bennett's  exhibit 
'^."  Himmelblau  submitted  an  audit  of  the  respondent's  books ; 
but  he  made  a  great  many  adjustments  to  correct  the  numerous 
admitted  errors  of  bookkeeping.  It  was  brought  out  in  the  record 
by  both  Hammond  and  Himmelblau  that  the  respondent's  books 
were  not  kept  in  sufficient  detail  to  classify  and  apportion  the 
cost  of  operation  properly  between  the  electric  and  the  water 
departments.  For  instance,  fuel  was  charged  entirely  to  the  water 
department,  and  taxes  were  apportioned  on  an  arbitrary  basis  of 

50  per  cent  to  each  department,  regardless  of  the  respective  prop- 
P.U.R.1917B. 
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erty  values.  As  to  revenue,  it  has  been  the  practice  of  the  re- 
spondent to  take  up  on  the  books  the  collections  for  each  month, 
rather  than  the  actual  earnings,  with  the  result  that  the  earnings 
(except  those  for  unmetered  water)  for  each  month  appear  on  the 
books  as  for  the  succeeding  month.  In  this  way,  the  revenues 
stated  for  the  year  January  1  to  December  31  include  the  earn- 
ings for  December  of  the  previous  year  instead  of  the  earnings 
for  December  of  the  current  year.  To  obtain  the  exact  earnings 
for  any  calendar  year,  it  is  necessary  to  make  a  slight  adjustment 
of  the  difference  between  the  amount  of  earnings  for  the  Decem- 
ber of  the  preceding  year  and  the  December  of  the  current  year. 
The  practice  of  the  respondent  with  reference  to  uncollectable 
bills  has  been  to  drop  items  which  are  not  collectable,  so  that  the 
same  do  not  appear  in  the  revenues  nor  in  the  expense  accounts. 
The  more  usual  method  of  handling  uncollectable  biUs  is  to  in- 
clude them  as  operating  revenues  for  the  month  in  which  sales 
are  made,  and  then  to  deduct  them  in  a  segregated  account  from 
the  net  operating  income.  With  the  accounts  as  set  forth  in  tables 
XXm.  and  XXIV.  as  bases,  the  accountants  and  engineers  ap- 
pearing in  this  case  have  apportioned  the  cost  of  operation  be- 
tween the  electric  and  water  departments,  and  have  subdivided 
the  said  apportionments  of  operating  expense  between  the  various 
classes  of  service.  The  methods  and  ideas  of  the  different  account- 
ants and  engineers  are  treated  somewhat  briefly  elsewhere. 

An  exhibit  of  what  is  termed  normal  operating  expenses  was 
submitted  by  Himmelblau,  who  based  the  compilation  partly 
upon  the  records  and  accounts  of  the  respondent  as  adjusted  in 
accordance  with  his  (Himmelblau's)  ideas,  and  partly  upon  esti- 
mates of  future  operating  probabilities.  Himmelblau  included  in 
his  normal-cost  estimate  certain  items  which  must  be  disallowed 
as  improper  charges  for  the  determination  of  rates  herein ;  such 
items  will  be  discussed  more  at  length  later.  Table  XXV.  shows 
Himmelblau's  estimate  of  normal  operating  expenses  of  the  com- 
bined electric  and  water  departments  compared  to  the  operating 
expenses  assigned  by  Himmelblau  to  the  year  ended  December 
31,  1914;  also  the  amounts  assigned  to  the  two  departments  seg- 
regated, together  with  notes  relative  to  the  bases  of  the  ^gures. 
In  discussing  the  procedure  that  he  followed  in  the  determination 

of  the  normal-operating  expense,  Himmelblau,  in  appendix  "A" 
P.U.R.1917B. 
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of  the  respondents  exhibit  "M,"  states  that  it  is  obvious  that 
merely  averaging  the  expense  for  a  two-year,  five-year,  or  even  a 
tea-year  period  cannot  produce  a  satisfactory  normal  expense 
which  may  be  relied  upon  as  an  adequate  basis  for  future  con- 
ditions, and  that  consequently  it  is  essential  that  each  class  of 
expense  be  analyzed  by  itself.  For  the  labor  and  engine  supplies 
account  (Item  1),  including  the  pumping-service  account,  Him- 
melblau  used  figures  purported  to  be  taken  from  the  respondent's 

TABLE   XXV.— NORMAL  OPERATING   EXPENSE   ESTIMATED   BY   HIMMEL- 

BLAU. 

Lincoln  Water  &  Light  Company— Electric  and  Water  Departments. 


Item. 

a) 

Labor  and  engine  supplies   

Water   used   

Fuel   

Maintenance  of  arc   system    

Maintenance  of  incandescent   system 

Repairs 

Taxes    

Insurance    

Stable    

Bad   debts    

Commission  expense,  etc 

Eastern  office  expense  

Total  


Expense  for 

Year    Ended 

December   31, 

1914. 

Adjusted. 

(2) 


Normal 
Expense. 


|6.662| 


7.543 

1,138' 

482, 

8,681 

1,769 

459 

629 

180 

10,608 

2,034 


136,185 


;6,731 

240 

8.041 

1,262 

674 

6.552 

2.000 

1,059 

620 

186 

1U43 

8,600 


141,208 


Bases  for  normal-expense  figures— 
1.  Two-year  ayerage  for  supplies,  wltii 
labor  based  on  present  wage  scale. 
8.  Estimated  at  4  cents  per  gallon. 
8.  Five-year  average. 
4.  Five-year  average. 
6.  Five-year  average. 
6.  Two-year  average,  with  adjustments. 


7.  Estimated. 

8.  Actual. 

9.  Two-year  average. 
10.  Estimated. 

U.  Two-year  average. 
12.  Estimated. 


Item. 
CD 

Combined 
Property. 

(2) 

Water 
Department. 

Electric 
Department. 

Amount. 
(8) 

Per 
Cent. 

(4) 

Amount. 
(6) 

Per 
Cent. 

(6) 

1 

2 

Production    *.. 

Distribution- water  .. 
Distribution  —  electric 
Commercial  

|n,448 

1,364 

4,226 

8.605 

799 

8,866 

8,000 
2.000 

14,800 
X864 

28.0 
100.0 

"48*4 

15.0 

28.6 

28.6 
68.0 

112.648 

72.0 

% 

4.226 

1,984 

679 

6,330 

2.142 
640 

ibb.o 

4 

i.62i 
120 

2,686 

868 
1,360 

66.6 

6 

6 

Casualty  insurance  .. 
General    and    miscel- 
laneous  

85.0 
71.4 

•7 

Commission     expense, 
etc    

71.4 

8 

Taxes 

82.0 

Total  

9 

141,208 

112,569 

30.5 

128,649 

69.5 

P.U.R.1917B. 
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books.  The  account  consists,  for  tlie  most  part,  of  the  operating 
labor  and  of  engine  and  piunping  supplies,  such  as  oil,  waste, 
boiler  compound,  and  miscellaneous  repair  parts.  The  normal 
expense  of  the  said  account  was  determined  by  taking  an  average 
of  the  cost  of  supplies  and  other  miscellaneous  items  for  the  years 
1913  and.  1914,  and  by  using  for  the  operating  labor  the  wage 
scale  in  force  at  the  time  the  exhibit  was  prepared  (somewhat 
prior  to  December,  1915).  The  water  used  at  the  plant  (Item  2) 
in  the  past  had  not  been  considered  an  operating  expense  on  the 
respondent's  books  of  account.  In  the  year  1914,  the  meter  at 
the  plant  showed  that  some  6,000,000  gallons  of  water  had  been 
consumed  in  the  plant's  operation.  Himmelblau  stated  that,  inas- 
much as  the  same  sort  of  water  which  is  furnished  domestic  con- 
sumers is  used  at  the  plant,  it  is  only  fair  that  1;he  cost  of  pro- 
duction at  the  plant  be  charged  with  the  cost  of  water  consumed ; 
this  cost  was  estimated  by  Himmelblau  at  4  cents  per  thousand 
gallons,  or  a  total  of  $240  annually.  No  objection  is  to  be  taken 
to  Himmelblau's  method  of  disposing  of  the  cost  of  the  water 
service,  provided,  of  course,  that  the  identical  amount  be  credited 
to  the  revenues  of  the  water  department.  The  normal  cost  of 
fuel  (Item  3)  was  determined  upon  a  five-year  average.  As 
shown  by  Himmelblau,  the  cost  of  fuel  for  the  years  1910,  1911, 
and  1912,  was  considerably  in  excess  of  the  cost  for  the  years 
1913  and  1914,  although  the  load  on  the  plant  has  increased 
greatly  during  the  previous  two  years.  In  fact,  the  increase  in 
the  load  of  1914  over  1913  was  about  10  per  cent.  The  amount 
of  coal  used,  based  upon  the  station  engineer's  estimate,  accord- 
ing to  Himmelblau's  report,  amounted  to — 


Year. 


1010 
1911 
1912 
1913 
1014 


Tons. 


42,064 
46,008 
46,002 
46,029 
44,043 


Coat 
Per  Ton. 


$2.06 
1.71 
1.83 
1.69 
1.70 


In  1910,  although  there  was  a  low  consumption  of  coal,  the 
price  was  abnormal,  in  that  it  was  23  cents  in  excess  of  that  shown 
for  any  other  subsequent  year..  The  reason  for  the  low  consump- 
tion in  1914,  when  the  plant  carried  its  heaviest  load,  does  not 
P.U.R.iOlTB. 
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appear  clearly  in  the  record ;  but  it  seems  that  certain  plant  im- 
provements were  made,  conducive  to  greater  efficiency.  The  price 
of  coal  for  the  year  1914  appears  about  normal;  but  the  price  of 
coal  recently  has  increased  considerably,  and  this  current  in- 
creased cost  is  given  due  v^eight  in  the  allowance  to  cover  total 
operating  expenses  hereinafter.  For  the  maintenance  of  the  arc 
system  and  maintenance  of  the  incandescent  system  (Items  4 
and  5),  Himmelblau's  normal  costs  were  based  upon  a  five-year 
average  of  such  similar  expenses  as  are  shown  on  the  respondent's 
books.  Himmelblau  showed  that  the  average  arc  maintenance 
for  the  past  five  years  was  $1,242,  and  for  the  last  ten  years  was 
$1,510.  The  said  maintenance  for  the  past  five  years,  according 
to  Hinmielblau,  is  as  follows:     1910,  $1,100;  1911,  $2,024; 

1912,  $1,137;  1913,  $911;  and  1914,  $1,137.  Himmelblau 
stated  in  explanation  of  arc  maintenance  that  the  low  charges  for 
the  years  1912,  1913,  and  1914  were,  no  doubt,  due  to  the  un- 
usually high  and  deferred  maintenance  of  1911.  The  expense  of 
maintenance  of  the  incandescent  system,  as  shovm  by  the  respond- 
ent's books,  for  1914  was  $201,  and  for  1913  was  $455.     In 

1913,  however,  $841  additional  was  charged  into  maintenance  of 
the  incandescent  system,  on  account  of  certain  electric  signs  pur- 
chased for  the  use  of  the  consumers.  These  signs  will  become  the 
property  of  the  consumers  if  used  for  a  period  of  about  5  years ; 
the  cost  of  the  same  has  been  separated  over  a  three-year  period, 
making  an  annual  charge  of  $280  therefor.  Taking  the  cost  of 
the  signs  into  consideration,  a  two-year  average  for  this  account 
(maintenance  of  incandescent  system)  would  be  $609,  a  five-year 
average  would  be  $674,  and  a  ten-year  average  would  be  $771. 
As  far  as  the  said  electric  signs  are  concerned,  at  this  time,  no 
effect  will  be  manifest  upon  the  rates  established  herein  by  an 
entire  disregard  of  the  item,  which  as  a  matter  of  fact  should  not 
be  permitted  to  influence  rates  herein.  These  signs  have  now 
been  paid  for  by  consumers,  and  the  respondent  has  been  reim- 
bursed for  the  original  expenditures.  Himmelblau  based  repairs 
(Item  6)  upon  a  two-year  average  with  certain  adjustments. 
Taxes  (Item  7),  Himmelblau  estimated  in  the  normal-operating 
expense  at  $2,000,  somewhat  in  excess  of  a  figure  based  on  past 
assessments.    Inasmuch  as  there  has  been  a  greater  increase  in 

taxes  during  the  past  few  years,  Hinmielblau  thought  that  such 
P.U.R.1917B. 
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payments  would  continue  to  increase.  It  was  later  brought  out 
by  further  testimony  that  the  taxes  had  been  increased  and  that 
the  $2,000  allowed  by  Himmelblau  was  lower  than  the  total  as- 
sessments for  the  year  1915.  Himmelblau  ascertained  his  normal 
cost  of  insurance  (Item  8)  from  an  examination  of  the  policies  in 
effect,  and  the  amount  set  forth  in  table  XXV.  is  the  sum  of  the 
actual  premiums  which  were  in  force  during  1915.  Stable  ex- 
pense (Item  9)  is  a  two-year  average  as  shown  by  the  respondent's 
books.  Bad  debts  (Item  10),  Himmelblau  covered  by  an  allow- 
ance of  $180  in  his  normal  cost  of  operation  ertimate.  As  pointed 
out  hereinbefore,  under  the  accounting  system  which  was  in  use 
by  the  respondent,  the  credits  to  the  revenue  accounts  consisted  of 
cash  collections  only,  and  not  Service  bills.  NoncoUectable  ac- 
counts have  been  dropped  from  the  schedule  of  accounts  receiv- 
able, and  consequently  a  charge  for  bad-debt  expense  was  never 
made.  This  practice  was  in  effect  to  understate  the  gross  revenue. 
A  two-year  average  of  the  actual  loss  to  the  respondent  for  bad 
debts  during  the  years  1913  and  1914  is  $169,  which  is  less  than 
■^  of  1  per  cent  of  the  gross  revenue  for  1914, — a  remarkably  low 
figure  in  the  opinion  of  Himmelblau,  who  allowed  $180  as  the 
normal  annual  total  of  bad  debts.  The  expense  (Item  11)  was 
estimated  by  Himmelblau  at  $11,343  as  the  normal  amount,  and 
was  based  upon  a  two-year  average.  Among  the  several  adjust- 
ments, Himmelblau  included  $3,000  annually  as  commission  ex- 
pense. The  total  amount  which  he  assumed  for  commission  and 
franchise  expense  was  $15,000,  and  this  sum  was  to  be  amortized 
over  a  period  of  five  years.  The  expenses  charged  by  the  general 
eastern  office  of  the  holding  company  were  estimated  by  Himmel- 
blau at  $3,600,  and  his  basis  appears  to  be,  not  the  past  charges 
made,  but  a  comparable  amount  that  utilities  of  about  the  same 
size  as  the  Lincoln  Water  &  Light  Company,  controlled  or  man- 
aged by  central  offices,  would  consider  a  reasonable  average  aimual 
charge  over  a  period  of  years.  During  the  years  1903,  1904,  and 
1905,  no  charge  whatsoever  was  made  by  the  said  eastern  office 
for  such  services  as  were  rendered  by  it  to  the  respondent.  From 
1906  to  1913  (inclusive),  an  annual  charge  of  $1,200  was  made; 
and,  in  1914,  this  holding  company's  charge  was  increased  to  $2,- 
000, — the  present  charge.  The  service  rendered  by  the  eastern 
office,  other  than  in  the  interest  of  those  financially  concerned,  is 
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largely  in  connection  with  construction.  The  holding  company^ 
however,  keeps  a  set  of  books  which  takes  care  of  the  general 
records,  and,  in  addition,  it  makes  such  reports  to  governmental 
bodies  as  may  be  required ;  it  also  makes  such  purchases  as  the 
local  company  requests,  and  it  renders  engineering  advice,  etc 
(Eecord,  p,  784).  The  $3,500  estimated  by  Himmelblau  as  a 
normal  charge  for  the  services  rendered  by  the  eastern  office  is 
between  4  and  5  per  cent  of  the  gross  annual  revenue  of  $79,000. 
Himmelblau  stated  that,  if  there  were  no  eastern  office,  the  re- 
spondent would  need  a  president  and  secretary  and  treasurer, 
which  could  cost  it  about  $2,500 ;  but  he  did  not  state  that  these 
officials  in  a  company  of  the  size  of  the  respondent  would  very 
probably  assume  the  duties  of  manager,  auditor,  and  other  active 
office  or  superintendence  duties  in  the  city  of  Lincoln.  It  was 
brought  out  on  cross-examination  that  the  manager's  salary  of 
$2,900,  coupled  with  the  estimated  eastern  office  charge  of  $3,500, 
would  make  a  managerial  charge  of  $6,400, — a  sum  which,  with 
office  salaries,  would  create  a  very  well-paid  and  complete  local 
organization  to  manage  the  combined  electric  and  water  utilities 
of  the  city  of  Lincoln.  In  further  defens*e  of  his  estimate  of 
$8,500  as  a  normal  charge  for  the  eastern  office  service,  Himmel- 
blau stated  that  he  has  had  access  to  audits  showing  charges  of 
the  aforesaid  holding  company  to  other  subsidiaries,  that  he  had 
made  inquiries  as  to  the  practices  of  managers  of  utilities  whom 
he  knew,  and  that  he  had  gained  some  information  on  the  subject 
from  different  members  of  his  auditing  company.  Himmelblau 
reclassified  and  apportioned  his  total  estimate  of  normal  operating 
expenses  between  the  electric  and  water  departments  of  the  re- 
spondent, as  shown  in  the  latter  half  of  table  XXV.  wherein,  it 
was  stated,  the  basis  of  the  division  of  the  expenses  between  the 
two  departments  was  determined  by  the  character  of  each  of  the 
expenses  to  be  apportioned.  Among  the  production  expenses,  the 
labor  of  firemen  and  engineers  was  prorated  on  the  basis  of  com- 
parative plants.  An  estimate  was  made  of  the  labor  requirements 
of  a  separate  electric  plant  and  of  a  separate  water  plant,  and  the 
ratio  between  the  two  was  found  to  be  as  67  is  to  33.  Fuel,  water, 
and  boiler  compound  were  prorated  on  the  basis  of  fuel  consump- 
tion, which,  according  to  the  1914  station  statistics,  was  81  per 
cent  to  electric  and  19  per  cent  to  water.    Boiler  repairs,  boiler 
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insurance,  oil,  waste,  and  other  sundries  were  divided  80  per 
cent  to  electricity  and  20  per  cent  to  water,  on  the  active-d^nand 
ratio  used  by  certain  appraisers  in  the  division  of  the  plant  equip- 
ment The  repairs  to  the  pumping  equipment  were  assigned  en- 
tirely to  water,  and  the  repairs  to  electric  equipment  were  as- 
signed to  electricity.  The  miscellaneous  power-plant  expenses 
were  divided  equally,  which  is  on  the  same  basis  as  was  used  by 
Maury  in  dividing  the  miscellaneous  plant  equipment  between 
electricity  and  water.  The  expenses  pertaining  entirely  to  the 
maintenance  of  the  water  property  were  assigned  directly  to  the 
Witter  department.  The  undistributed  time  at  the  plant  was  con- 
sidered as  miscellaneous  power-plant  overhead,  and  was  divided 
on  a  ratio  which  the  total  miscellaneous  power-plant  electric  ex- 
penses bore  to  the  total  miscellaneous  power-plant  expenses.  The 
distribution  expenses  had  been  segregated  by  departments  in  Him- 
melbau's  original  analysis  of  the  expenses,  so  that  no  further  seg- 
regation was  necessary.  The  commercial  expense  represents  in 
part  the  reading  of  meters,  and  division  was  made  by  Himmel- 
blau  according  to  the  actual  time  spent  thereon  for  each  class  of 
service.  Bad  debts  are  an  estimated  allowance  based  on  the  ex- 
amination of  the  consumers'  accounts  receivable  for  each  service. 
The  advertising  was  apportioned  by  the  company  at  the  time  such 
advertising  was  paid  for.  Casualty  insurance  is  apportioned  by 
Himmelblau  on  the  basis  of  liability  clauses  in  the  policies.  The 
general  and  miscellaneous  expense  and  the  commission  and  fran- 
chise expense  were  treated  by  Himmelblau  as  overhead,  and  were 
prorated  on  the  ratio  which  the  total  direct  electric  expense  bore 
to  the  total  direct  water  expense.  Taxes  were  divided  on  the 
basis  of  total  investment  in  each  department,  as  estimated  in  the 
appraisal  of  Maury. 

[34,  36]  In  the  respondents  brief,  it  is  argued  that  allowances 
should  be  made  in  operating  expenses  for  (a)  commission  ex- 
penses, (b)  additional  charges  of  the  eastern  oflSce,  and  (c)  bad 
debts,  and  Himmelblau,  in  his  so-called  "normal-operating  costa'^ 
has  included  adequate  allowance  for  these  items.  The  question 
of  commission  expense  will  be  discussed  under  a  separate  caption 
hereinafter;  the  item  of  bad  debts,  in  amount  $180  ($100  to  the 
electric  department,  and  $80  to  the  water  department),  as  men- 
tioned hereinabove,  is  allowed;  the  item  of  $1,500  estimated  ad- 
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ditional  charges  of  the  eastern  office  of  the  holding  company^  for 
many  reasons,  is  disallowed.  In  past  years  tjbe  holding  c<»npany 
made,  and  the  respondent  paid,  a  charge  of  $1,200  annually  for 
services  summarized  hereinbefore,  and  some  three  years  ago  this 
charge  was  increased  to  $2,000  annually.  It  is  now  represented 
that  this  charge  should  again  be  increased  to  the  amount  of  $3,- 
500  annually,  and  that  the  rates  fixed  herein  should  be  sufficient 
to  meet  the  additional  annual  charge  of  $1,500,  whenever  it  may 
seem  propitious  to  supplement  the  holding  company's  present  rate 
of  compensation.  There  is  no  question  as  to  the  actuality  of  the 
holding  company's  charge,  nor  as  to  the  respondent  enjoying  some 
possible  advantages  derived  from  its  holding  company.  The 
questions,  neglecting  the  very  pertinent  fact  that  the  proposed 
charge  was  actually  nonexistent  on  the  date  of  the  valuation,  are 
whether  or  not  the  services  rendered  by  the  holding  company  to 
the  respondent  are  worth  more  than  $2,000  (as  an  operating 
charge  alone)  to  the  public  of  the  city  of  Lincoln,  and  whether  or 
not  the  said  proposed  increase  of  $1,500  in  the  holding  company's 
charges  (or  some  portion  of  the  said  increase)  should  be  borne  as 
additional  operating  expenses  by  the  said  public  in  the  form  of 
larger  rates.  As  far  as  the  holidng  company  itself  is  concerned, 
any  payment  required  to  be  made  by  the  local  utility  is  much 
like  taking  money  from  one  pocket  and  placing  it  in  the  other. 
What  it  fails  to  obtain  as  fees,  it  takes  as  dividends.  The  amount 
of  the  charge  is  fixed  rather  arbitrarily,  and  can  scarcely  be  said 
to  be  even  controlled  by  the  respondent  itself.  It  is  not  a  charge 
which  is  fixed  by  competition,  and  there  is  nothing  in  the  record 
which  shows  that  the  fee  paid  to  the  holding  company  represents 
the  most  advantageous  bargain  to  the  respondent,  nor  that  some 
other  company  (were  such  a  thing  possible)  could  not  perform  the 
same  service  at  lesser  cost  to  the  respondent  than  now  charged  by 
the  existing  holding  company.  The  charge  of  $2,000  in  no 
manner  can  be  considered  in  the  light  of  a  strictly  good-faith 
trade  between  a  willing  buyer  and  a  willing  seller ;  instead  it  is 
an  unregulated  price,  as  high  as  the  traffic  will  bear,  as  it  were, 
dictated  by  the  party  most  benefited — ^the  holding  company.  The 
expenses  of  the  holding  company,  however,  are  real  and  must  be 
met;  but  shall  these  expenses  be  assessed  in  full  as  an  operating 
charge  against  the  public  of  the  city  of  Lincoln,  or  should  a  por- 
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tion  thereof  be  borne  by  the  investors  who  reap  their  gains  from 
the  profits  of  constituent  companies  ?  In  general,  money  seeking 
investment  entails  its  cost  just  as  surely  as  do  projects  seeking 
money.  The  organization  of  a  typical  holding  company  (and  for 
purposes  herein  it  will  be  assumed  that  it  be  a  modem  holding 
company,  engaged  in  lawful  and  proper  pursuits)  embraces 
auditors  to  conduct  accounting  investigations  of  subsidiaries,  engi- 
neers to  plan  extensions  and  betterments,  efficiency  experts  to 
point  out  operating  improvements  and  refinements,  purchasing 
agents  to  buy  supplies  in  large  quantities  at  the  market's  best, 
attorneys  to  protect  legal  rights,  financiers  to  arrange  for  the 
always-needed  capital  requirements  of  the  constituents,  and  other 
similar  and  allied  departments.  Undoubtedly,  a  local  utility  will 
receive  several  benefits  in  a  course  of  years  from  a  well-conducted 
holding  company,  and  the  public  of  that  local  community  should 
be  willing  to  sustain  payments  to  a  holding  company  whenever 
the  holding  company  renders  real  service  and  gives  value  received 
in  the  amount  charged  to  the  community;  but  it  is  nevertheless  a 
fundamental  fact  that  the  organization  of  the  holding  company 
is  primarily  for  the  protection  of  the  financial  interests  involved 
— -to  render  more  secure  the  holding  company's  investments,  to 
enhance  the  earnings  of  the  subsidiaries  for  the  benefit  of  the 
holding  company,  and  to  investigate  and  report  upon,  not  only 
the  existing  subsidiaries,  but  also  contemplated  new  subsidiaries, 
all  for  the  ultimate  benefit  of  the  holding  company.  The  public 
of  a  city  served  by  a  subsidiary  is  not  particularly  benefited, 
either  directly  or  indirectly,  by  several  of  the  holding  company's 
expenditures,  and,  in  general,  there  can  be  no  logical  reason  for 
apportioning  all  of  a  typical  holding  company's  expenses  among 
the  constituents.  In  the  case  at  bar,  the  holding  company's  ex- 
penditures have  not  been  presented,  and  there  is  no  method  of 
ascertaining  from  the  record  what  portion  of  its  expenses  are 
charged  to  its  constituents,  nor  of  determining  what  is  the  system 
of  apportioning  the  same  among  the  various  subsidiaries.  View- 
ing the  situation,  however,  from  the  benefits  which  may  accrue 
to  the  citizens  of  the  city  of  Lincoln,  it  is  the  opinion  of  the 
Commission  that  $2,000  annually  is  a  sufficient  and  adequate 
operating  charge  to  be  borne  by  the  public,  under  the  operating 
conditions  and  service  consumptions  existing  at  the  date  of  the 
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valuation.  It  is  believed,  moreover,  that  the  respondent's  present 
managerial  salary  coupled  with  present  office  salaries  plus  the 
said  allowance  of  $2,000  to  the  holding  company  would  ordi- 
narily be  quite  adequate,  if  carefully  and  reasonably  redis- 
tributed, to  provide  for  an  excellent  and  full  local  organization 
in  the  city  of  Lincoln,  were  the  respondent  severed  from  its 
parent.  It  is  not  to  be  overlooked  that  much  of  the  service  cus- 
tomarily rendered  by  a  holding  company  is  such  as  would  be 
properly  chargeable  to  the  capital  account.  Preliminary  and 
legal  expense,  as  well  as  engineering,  may  be  performed  by  the 
holding  company,  and  such  expenses  are  reflected  in  the  overhead 
allowances  made  by  the  appraisers.  The  charge  to  operation  of 
$2,000  should  not  be  expected  to  compensate  the  holding  com- 
pany for  charges  which,  with  accurate  bookkeeping,  would  be 
taken  up  on  the  respondent's  capital  accounts ;  such  compensation 
is  inherently  contained  in  the  valuation  fixed  herein.  The  said 
allowance  of  $2,000  must  be  regarded  as  compensation  for  oper- 
ating services  only ;  and  for  such  services  the  Commission  believes 
the  said  sum  to  be  quite  fair  and  adequate,  particularly  in  view 
of  the  record  herein,  which  discloses  that  the  respondent's  opera- 
tion and  management  are  not  so  superior  to  the  average  run  of 
isolated  independent  utilities  as  to  warrant  large  service  fees  to 
the  holding  company. 

[36]  The  question  has  been  raised  in  this  case  as  to  the  pro- 
priety (or  impropriety)  "of  throwing  out  of  operation  and  into 
construction,  overhead  expense"  embraced  in  managerial,  office, 
and  supervisory  salaries.  It  appears  that  the  engineering  staff 
in  its  tabulations  of  operating  costs  (infra)  deducted  a  small  por- 
tion of  the  manager's  salary  from  operafing  expenses,  on  the 
theory  that  the  overheads  included  in  its  appraisals  embrace  the 
item  of  supervision  during  construction,  and  that  a  proportionate 
amount  of  the  manager's  (and  possibly  of  others)  time  each  year 
has  been  spent  in  supervising  extensions,  betterments,  new  plant, 
etc.  The  sums  which  were  deducted  from  operating  expenses, 
although  very  small  in  amount,  represent  the  identical  per- 
centages which  the  engineering  staff  included  in  its  appraisal 
and  overheads.  The  Commission  holds  that  the  said  deduction 
is  reasonable  in  the  premises;  otherwise  the  respondent  would 

receive  a  return  upon  an  alleged  investment,  and  at  the  same 
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time  would  be  reimbursed  for  the  expenditure  itself;  in  other 
words,  "it  would  liave  the  pie  and  eat  it  too." 

[37]  Similarly  the  past  operating  expenses  of  the  respondent 
for  the  year  1913  include  an  item  of  $807  franchise  expense 
(Hammond's  exhibit  "A" — schedule  "B-5'').  It  appears  that 
the  said  expense  was  incurred  in  an  effort  to  secure  a  franchise 
from  the  city  of  Lincoln;  the  effort  apparently  was  a  failure. 
But  whether  the  effort  to  secure  a  franchise  was  successful  or 
not,  the  situation  respecting  rates  herein  remains  the  same.  Ap- 
praisers generally  include  "preliminary  and  organization  costs" 
as  items  of  overhead  expenses,  and  it  is  the  usual  testimony  in 
support  thereof  to  state  that  such  an  item  is  to  cover,  among  other 
things,  the  cost  of  securing  charter,  franchises,  etc.,  "and,  in  gen- 
eral, all  costs  incident  to  putting  an  enterprise  on  a  definite  basis 
up  to  the  point  where  detailed  plans  can  be  prepared  and  actual 
construction  begun,"  as  Maury  states  it  (supra).  It  would  seem 
that  any  cost  which  was  incurred  in  securing  the  original  fran- 
chises is  embraced  in  the  appraisers'  overheads.  The  cost  of  a 
franchise,  like  the  cost  of  any  other  piece  of  property,  should  be 
depreciated  over  its  natural  life.  Such  expenses  represent  no 
value  after  the  life  of  a  franchise  has  expired.  Costs  incurred  in 
replacing  that  franchise  must  be  regarded  with  consistency  and 
must  be  charged  to  the  capital  account,  to  be  in  turn  depreciated 
(or  amortized)  year  by  year.  It  is  the  obvious  intent  of  §  21 
of  the  Public  Utilities  Commission  Law  to  recognize  the  capitali- 
zation of  legitimate  franchise  expenses,  including  fees  paid  into 
the  treasury  of  the  state  or  other  civil  authority,  provided,  how- 
ever, an  arbitrary  value  of  the  franchise  itself  be  not  capitalized. 
Without  question,  th§  classification  of  franchise  expenses,  as 
indicated  by  the  past  operating  costs  of  the  respondent,  should 
be  eliminated  from  consideration  of  present  and  near-future  oper- 
ating expenses  for  which  the  respondent  is  justly  entitled  to  be 
recompensed  by  adequate  rates. 

Some  controversy  developed  in  the  record  as  to  whether  or 

not  the  engineering  staff,  in  its  exhibits  of  operating  expenses, 

made  due  allowance  for  a  change  of  bookkeeping  practice  made 

in  1915,  wherein  the  respondent's  accounting  of  sales  was  shifted 

approximately  one  month.     This  question  becomes  immaterial 

here  for  the  reason  that  the  estimated  revenues  which  are  required 
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to  offset  all  fixed  and  operating  charges  are  computed  principally 
from  consumer  data  filed  by  Hammond,  based  on  the  rates  set 
forth  in  the  order  (infra). 

It  also  appears  that  the  engineering  staff  in  its  tabulation  of 
past  operating  expenses  inadvertently  neglected  to  include  items 
of  fuel  for  the  office  building,  amounting  to  $42  in  1910,  $47  in 
1911,  $18  in  1912,  $12  in  1913,  $165  in  1914,  and  $64  in  1916 ; 
and  due  allowance  is  made  hereinafter  for  the  said  omission. 
Due  allowance,  moreover,  has  been  made  herein  for  operating 
expenses  to  cover  divers  miscellaneous  and  contingent  items  of 
unavoidable  ^cpense ;  and  due  allowance  has  also  been  made  for 
increasing  taxation  and  for  the  general  trend  of  increasing  prices 
of  materials,  particularly  coal  and  other  plant  supplies. 

Himmelblau,  subsequent  to  the  hearings,  submitted  an  exhibit 
which  purports  to  be  a  statement  of  earnings  and  expenses  for 
the  year  ended  December  31,  1915.  There  was  a  change  made 
on  June  30,  1915,  in  the  respondent's  system  of  bookkeeping,  and 
Himmelblau  made  several  adjustments  to  obtain  the  figures  con- 
tained in  his  supplemental  exhibit,  which  is  summarized  briefly 
in  table  XXVI.  Himmelblau's  exhibit,  although  it  does  not 
embrace  a  period  which  is  covered  by  the  record  in  liiis  case, 

TABLE  XXVI.— SUMMARY  OF  OPERATING  REVENUES  AND 

EXPENSES   ( HIMMELBLAU ) . 
Lincoln  Water  &  Light  Comprny — Electric  and  Water  Departments. 

Revenues — 

I.  Electric    department    $48,899.54 

2.  Water  department   84,645.24 

3.  Total     : $83,444.78 

Operating  expenses — 

4.  Electric   department    $23,775.67 

5.  Water  department    9,902.56 

6.  Total    $33,678.23 

Taxes— 

7.  Electric   department    $1,221.92 

8.  Water  department    2,596.59 

«.  Total    $3,818.51 

10.  Total  operating  expenses  and  taxes $37,496.74 

Net  income — 

II.  Electric   department    $23,901.95 

12.  Water  department   22,046.09 

13.  Total   $45,948.04 

P.U.R.1917B. 
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throws  an  interesting  light  upon  what  may  be  the  proper  normal 
(grating  expenses  as  a  basis  for  fixing  rates  herein.  Operating 
revenues  increased  from  $79,850  for  the  year  1914,  to  $83,444 
for  the  year  1915, — an  added  revenue  of  $3,594,  equivalent  to 
4.3  per  cent  of  the  1915  revenues.  The  operating  expenses  in- 
cluding taxes,  according  to  Himmelblau,  for  1915  are  $37,497. 
As  a  general  rule,  total  operating  expenses  increase  proportionally 
to  the  revenues  derived  from  the  sale  of  utility  products.  If  the 
1915  operating  expenses  of  $37,497  be  adjusted  by  4.8  per  cent 
to  represent  normal  operating  expenses  upon  wfaicdi  rates  herein 
should  be  based,  a  close  approximation  of  the  ftUowcuices  made 
hereinafter  will  be  discovered.  The  same  percentage  applied  to 
the  separate  departments  will  disclose  similar,  though  not  quite  so 
exact,  comparisons.  Were  rates  herein  to  be  based  on  the  1915 
operating  expenses  of  $37,497,  the  revenues  should  be  ccMnputed 
on  the  greater  consumption  of  a  year  later, — ^the  consumer  data 
of  which  is  not  in  this  record. 

For  purposes  of  comparison,  all  operating  expenses  (exclusive 
of  taxes),  as  classified  by  the  engineering  staff  in  Peck's  exhibit 
''B"  and  Bennett's  exhibit  "B"  for  the  years  1910  to  1914 
(inclusive),  and  those  compiled  by  Himmelblau  for  the  year 
1915,  are  summarized  in  table  XXVII.  The  taxes  have  been 
excluded  from  the  figures  shown  in  the  said  comparison,  because 
the  taxes  for  the  years  1910  to  1914  (inclusive)  appear  to  be 
considerably  lower  than  those  for  1915,  as  was  shown  by  re- 
spondent's exhibit  "U."  From  an  examination  of  table  XXVII., 
it  is  significant  that  the  operating  expenses  as  determined  by 

TABLE  XXVII.— COMPARISON  0^  OPERATING  EXPENSES,  EXCLUDING 

TAXES  1910  TO  1915. 

Lincoln  Water  ft  Light  Company— Electric  and  Water  Departments. 


Computed  Bjr, 
(2) 

Electric 
Department. 

Water 
Department. 

Both 
Depart- 
ments. 
Amount. 

CO 

Year. 

a) 

Amount. 
(3) 

Per 

Kw.-Hr. 

(4) 

Amount. 
(5) 

Per  1,000 

Gallons. 

(6) 

1910»... 

Engineering  staff 

$18,479 
19.264 
20,799 
21.01S 
22.340 
23.776 

% 

'"3.377 

3.313 

»  3.307 

$61,115 
7.503 
8.095 
8.636 
9.502 
9.902 

\690 
S.964 
3.920 
3.634 
3.234 
8.410 

$24,634 

1911»... 

Engineering  staff  

26.767 

1912«... 

Engineering  Btaflf  

28.S94 

1913*... 

Engineering  staff  

29,654 

1014»... 

Engineering  staff  

81,842 

1915.... 

Himmelblau    

33,678 

*Thls  unit  cost  is  based  upon  Peck's  estimate  of  the  sale  of  718,986  kilowatt 
hours,  which  is  twice  the  amount  sold  during  the  first  six  months. 

*  Excludes  amounts  deducted  from  general  expense  for  oyerhead  on  construct  ion. 
P.U.R.1917B. 
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Himmelblau  for  the  year  1915,  if  reduced  to  a  unit-cost  basis,  in 
either  department,  do  not  vary  materiaUy  from  those  estimated 
by  the  engineering  staff  for  the  years  1913,  1914,  and  1915, 

Operating  Expenses — Electric  Department. 

[38]  From  table  XXIIL — Summary  of  Operating  Expenses 
of  the  Electric  Department — taken  from  Hammond's  exhibit 
"A,*'  and  from  the  detail  schedules  supporting  the  said  table, 
Peck  of  the  engineering  staff  reclassified  the  many  items  into  a 
statistical  compilation  (Peck's  exhibit  "B")  to  show  a  full 
analysis  of  the  operating  expenses  of  the  electric  department 
since  1910.  This  analytical  study,  as  far  as  it  pertains  to  annual 
operating  expenses  (exclusive  of  revenues),  is  reproduced  herein 
as  table  XXVIII.  In  making  the  said  analysis  of  the  operating 
expenses  of  the  electric  department,  Peck  made  several  adjust- 
ments, which  have  been  discussed  and  passed  upon  hereinbefore, 
and  in  addition  Peck  deducted  from  the  said  operating  expenses 
of  the  several  years  sundry  items  which  properly  should  have 
been  charged  to  capital  account,  and  which  he,  as  well  as  the 
other  appraisers,  had  embraced  in  the  inventory  and  appraisal 
of  respondent's  electric  department.  Several  of  these  capital 
charges  have  been  mentioned  in  the  record,  and  the  same  are  dis- 
cussed more  or  less  completely  in  this  opinion.  'Among  these 
probable  mischarges  are  to  be  found  wire,  poles,  anchors,  cross- 
arms,  valves,  insulators,  rheostat  belting,  transformers,  etc.,  and, 
while  it  may  be  quite  possible  that  some  portions  of  the  said  items 
may  have  been  used  in  making  repairs  to  existing  electric  plant 
and  equipment,  it  is  fairly  certain  that  the  greater  number  of 
such  items  should  have  been  charged  to  the  capital  account. 
Every  one  of  these  enumerated  items  apparently  has  been  included 
in  the  inventory  and  the  appraisal,  and  it  would  be  manifestly 
unfair  to  utilize  those  past  unadjusted  operating  expenses  of  the 
respondent  as  an  absolute  criterion  to  obtain  probable  future  ex- 
penses of  similar  nature.  Mistharges  of  the  nature  cited  illus- 
trate quite  fully  the  importance  of  a  rate-making  body 
scrutinizing  very  carefully  indeed  every  detail  item  which  enters 
into  the  determination  of  final  rates.  The  respondent,  or  any 
other  utility  for  that  matter,  is  entitled  to  full  recognition  of 

every  proper  and  legitimate  item  of  cost,  whether  it  be  a  capital 
P.U.R.1917B. 
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charge  or  an  operating  expense;  but  it  is  not  entitled  to  be  re- 
imbursed twice,  first  in  the  inventory  and  appraisal  and  again  in 
the  operating  expenses.  Surely  one  adequate  allowance,  in  a 
proper  place,  is  sufficient  and  equitable.  It  has  been  the  ex- 
perience of  this  Commission  that  in  the  past  absence  of  a  uniform 
system  of  accounts,  the  practices  of  utilities  in  shifting  charges 
between  capital  and  operation,  in  so  far  as  it  affects  a  rate  case, 

TABLE   XXVIII.— ANALYSIS    OP    OPERATING     EXPENSES     (ENGINEERING 

STAFF). 
Lincoln  Water  &  Light  Company— Electric  Department. 


87 


Item. 


Production  expense- 
Engine-room  labor  

Boiler-room   labor   

Fuel   

Water  for  steam  

Lubricants  and  waste  

Boiler-plant  maintenance  

Electric-plant  maintenance  

General  station  supplies  and  ex- 
pense    


Total    

Chargeable  to  water  service 


Total     chargeable 
service 


to     electric 


Distribution  expense- 
Distribution  labor 


Distribution  supplies  and  expense 


Total     

Commercial  utilization  expense- 
Labor    

Lamps    <% 

Misc.  supplies  and  expense 


Total   

Municipal  arc  utilization  expense- 
Labor    

Supplies  and  expense  


Total   

New  business  and  general  expense- 
Superintendent's  salary,  etc.  .. 

Office  salaries   

General  supplies  and  expense  . 
Eastern  office  expense  


Total   

Deduct  amount  chargeable  to  con- 
struction     


Total   

Advertising  and  printing 

Insurance     

Legal     

Injuries  and  damage  

Horses  and  stable  

Donations    

Franchise  expense  

Miscellaneous    

Office  fuel*  


Total 
Taxes    . . . 


IdlO. 


$2,166 

1,532 

8.617 

245 

190 

315 

80 

120 


113.265 
'2.246 


•$11,019 

$1,123 
108 


$1,231 

$208 

323 

4 

$535 

$486 
591 


$1,077 

$1,461 
896 
213 

800 


$3,370 

in 

$3,259 

467 

237 

S6 

3: 


822 
42 


$4,677 
480 


Total  operating  expense  $19,019    $19,733   $21,318  $21,665  $23.175|  $22,724  40 


191L 


$2,296 
1,671 
7,565 
255 
246 
337 
201 

1 


$12,5' 
»2.129 


i$10,448 
$1,724 


$1,823 

$21 

433 

5 


$650 
$846 


$979 

$1,601 

1.001 

267 

800 

$3,669 

964 


$2,705 

1.691 

281 

87 


272 
15 


318 
47 


$5,416 
422 


1912. 


$2,484 
1.971 
8,493 
265 
162 
€96 
140 

79 


$14,290 
2.420 


$U.870 

$1,634 

81 


$1,715 

$185 

413 

24 


$687 
475 


$1,162 

$1,624 

1,215 

355 


$3,994 
122 


$3,872 
6^ 
199 
125 


286 
10 


813 
48 


$5,478 
471 


1918.   1914.  'WIS. 


$2,765  $2,995 
2,100  2,195 
7,125   7,281 


274 

295 

60S 

1,088 

192 


2S4 

269 
•311 


128 


$14,447  $13,799 
2,461   2.310 


$11,986 

$1,172 
93 

$1,265 

$151 
244 
64 


$459 

$674 
238 


$11,489 

$1,428 
140 


$3,048  1 

2.201'  2 

7.1181  3 
294|4 

220'  6 

125  6 

142|  7 

$13,175  9 
2,258  10 


$10,91711 

$l,812'l2 
86  18 


$1,568 

$129 
19 
51 


$199 


282 


$912 

$1,597 

1.190 

231 

.  800 


$3,818 
134 


$3,6S4 
783 
244 
128 

31 
321 
213 
807 
185 

12 


$6,408 


$1,151 

$2,336 
1,322 


$5,343 
40 


$5,303 

1.003 

906 

130 


290 

7 

20 

276 

165 


$8,098 
670 


$1,898,14 

$7415 
5216 
8817 


$164'l8 

$84019 
166,20 


$1,006  21 

$1.92ol22 

2,010  23 

5S8  24 

1.333  25 


$5.85ll26 
78'27 


$5.775  28 
568  29 
905.% 
128  81 

60  32 
839  83 

27,84 

I35 

213  8^ 

64  37 


$8,069  38 
670  39 


*  Apportioned  on  kilowatt-hour  basis. 

■Fuel  for  office  inadvertently  omitted  by  engineering  staft  (Record,  p.  1257). 

*  Pieures  for  1915  were  assumed  at  twice  the  actual  costs  for  first  six  months. 
P.U.R.1917B. 
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invariably  resolves  itself  in  favor  of  the  utility,  unless  a  very 
careful  accounting  examination  is, made  for  the  double  purpose 
of  ascertaining  the  propriety  of  each  and  every  charge,  and  of 
determining  which  accounts  should  be  properly  adjusted  to  cor- 
rect all  mischarges.  Since  this  rate  case  was  started,  the  re- 
spondent, it  is  to  be  observed  from  Hammond's  exhibit  "A,"  for 
the  first  six  months  of  1915,  has  made  very,  very  few  operating 
charges  which  might  be  transferred  with  propriety  to  the  capital 
account, — ^in  fact,  the  apparent  total  is  so  slight  that  no  criticism 
whatsoever  is  to  be  made  of  the  respondent's  present  distribution, 
and  such  small  discrepancies  as  do  appear,  very  probably,  could 
be  explained,  were  an  exceedingly  refined  analysis  to  be  made. 
The  above  discussion  will  make  it  clear  that  the  Commission 
must  have  full  knowledge  of  all  the  intricate  details  not  only  of 
the  appraisals,  but  of  the  operating  expenses,  as  well,  and  brief 
reflection  will  indicate  that  the  two  are  inextricably  bound  to 
one  another — ^not  separate  and  distinct  fields  of  endeavor  for  an 
engineer  and  an  accountant  respectively. 

[39]  As  pointed  out  by  counsel,  by  Himmelblau,  and  possibly 
by  others,  a  proper  determination  of  fair  normal  operating  ex- 
penses is  not  to  be  had  merely  by  the  averaging  of  similar  past 
expenses  over  a  long  period  of  years.    Neither  is  it  correct  nor 
fair  to  take  averages  for  the  past  two  years  where  prices  are  in- 
creasing and,  at  the  same  time,  take  averages  for  a  period  of  five 
years  past  in  order  to  gain  some  advantage  of  previous  high 
operating  costs  of  certain  items;  nor  is  it  perfectly  proper  to 
assume  the  latest  year's  abnormally  high  prices,  as  did  Himmel- 
blau in  some  instances.     A  far  more  scientific  and  reasonable^ 
method  of  ascertaining  adequate  operating  expenses  is  to  derive^ 
the  trend  of  each  of  the  separate  classifications  from  data  sub-  \ 
mitted  in  the  record.    Among  the  classifications  of  the  respond-  I 
ent's  electric  department  which  show  an  increasing  trend  in 
annual  costs  above  the  average  are  engine-room  labor,  boiler-room 
labor,  water,  salaries,  general  supplies  and  expenses,  horses  and 
stables,   legal   expense,   and   municipal-arc   utilization.      Those 
classifications  which  show  a  decreasing  trend  in  the  electric  de- 
partment are  maintenance  of  boiler  plant,  lamps,  municipal-arc 
supplies,  and  advertising.    Fuel  during  1913  and  1914  has  been 

low,  and  the  past  trend  has  been  downward ;  but  the  present  coal 
r.U.R.1917B. 
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market  is  high,  and  due  weight  is  to  he  given  to  this  particular 
condition.  No  great  error  will  be  made  if  normal  operating 
expenses  were  to  be  based  on  past  averages,  of  say  five  years,  for 
such  classifications  as  lubricants  and  waste,  maintenance  or  elec- 
tric plant,  general  station  supplies  and  expense,  distribution 
labor,  distribution  supplies  and  expenses,  advertising  and  print- 
ing, donations,  and  miscellaneous.  Insurance  is  to  be  taken  at  the 
actual  costs  of  premiums  on  policies  in  effect.  Legal  expense 
(except  rate-case  expenses)  may  be  assumed  as  at  present  paid 
for  currently. 

[40]  As  a  miscellaneous  item,  there  is  to  be  sanctioned  a 
plentiful  sum  to  reimburse  the  respondent  for  unusual  expen- 
ditures which,  although  impossible  of  predication  on  past  per- 
formance, nevertheless  are  certain  to  occur  in  one  shape  or 
another  each  year. 

Taking  all  facts  into  consideration,  as  disclosed  in  the  afore- 
said discussions,  and  taking  full  cognizance  of  all  errors,  omis- 
sions, and  adjustments  as  disclosed  in  the  record,  and  giving  due 
weight  to  the  increasing  trend  of  present-day  prices  of  material 
and  labor,  and  to  the  suggested  normal  cost  of  $28,649  submitted 
by  Himmelblau  (including  his  estimates  of  certain  items  which 
have  been  expressly  disallowed),  and  making  adequate  allowance 
for  contingencies  and  uncertainties  of  actual  operation,  the  Com- 
mission finds  the  fair,  reasonable,  and  adequate  operating  costs 
of  the  electric  department,  for  rate-making  purposes  herein,  to 
be  $24,500  annually  (inclusive  of  taxes). 

Operating  Expenses — Water  Department. 

From  table  XXIV. — Summary  of  Operating  Expenses  of  the 
Water  Department,  taken  from  Hammond's  exhibit  "A,"  and 
from  the  detail  schedules  supporting  the  said  table,  Bennett  of 
the  engineering  stajff  reclassified  the  many  items  into  a  statistical 
compilation  (Bennett's  exhibit  "B")  to  show  a  full  analysis  of 
the  operating  expenses  of  the  water  department  since  1910.  This 
analytical  study,  as  far  as  it  pertains  to  annual  operating  expenses 
(exclusive  of  revenues),  is  reproduced  herein  as  table  XXIX. 
In  making  the  said  analysis  of  the  operating  expenses  of  the  water 
department,  Bennett  made  several  adjustments — ^much  the  same 
as  were  made  in  the  electric  department,  as  discussed  hereinbe- 

P.U.RJ917B. 
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fore.  Bennett  deducted  from  the  said  operating  expenses  of  the 
several  years  sundry  items  which  properly  should  have  been 
charged  to  the  capital  account,  and  which  he,  as  well  as  the  other 
appraisers,  had  embraced  in  the  inventory  and  appraisal  of  the 
respondent's  water  department.  Several  of  these  capital  charges 
have  been  mentioned  in  the  record,  and  the  same  are  discussed 
more  or  less  completely  in  this  opinion.  Among  these  probable 
mischai^es  are  to  be  found  valves,  nipples,  tube  cleaners,  grease 
cups,  steam  chest,  hose  hydrants^  belting,  drinking  fountain^ 
wagon,  brickbats,  etCr,  and,  while  it  may  be  quite  possible  that 
some  portions  of  the  said  items  may  have  been  used  in  making 
repairs  to  existing  water  plant  and  equipment,  it  is  fairly  certain 
that  the  greater  number  of  suoh  items  should  have  been  charged 
to  the  capital  account     Such  items  invariably  are  included  in 

TABLB    XXIX.-ANALYSIS    OF    OPERATING    BXPBNSBS     (BNGINBS2BING 

STAFF). 

LtncolQ  Water  ft  Light  Company— Water  Department. 


Item. 

1910. 

19U. 

1912. 

1913. 

1914. 

»1915. 

1 

PiimplniT  expense— 
Knttlne-room   labor   ............ 

42 

59 

18.288 

1794 

48 
66 

64 

1 

$869 

374 
1310 
50 
86 
133 
411 
46 

$3,518 
263 

IS 

65 
116 
548 
112 

1 

59 
58 
560 
74 

$8,606 

$1,666 
162 

49 

25 

628 

11 

1 

? 

Boiler-room   labor   

2 

It 

Fuel   

^ 

4 

Water 

4 

5 

Lnbrlcants  and  waste  

5 

6 

7 

Boiler-plant  maintenance  

Pump  maintenance  

6 

7 

8 

Building   maintenance   

Total   

8 

9 

18.049 

$8,612 

$8,548 

9 

10 

11 

10 

Distribution  expense — 
Distribution  labor  

11 

Distribution  supplies  and  exp. 
Total   

12 

11^1 

$730 
447 
lOT 
400 

11,819 
1801 

loi 

133 

400 

$1,818 

$8U 
l08 
177 
400 

$2,216 

$799 
695 
115 
400 

$1,818 

661 
176 
667 

$2,184 

$960 

1.004 

260 

067 

12 
13 

13 

Commercial   and   general   exp.— 

Superintendent's    salary     and 

oommisslon   

14 

Office  salaries  ,. 

14 

15 
16 

General  supplies  and  expense 
Bastem  oflSce  expense 

15 
16 

Total  

17 

11,684 
883 

11,835 
94 

$1,996 
158 

$1,909 
183 

$2,670 
113 

$2,891 
91 

17 

18 

Deduct    amount    chargeable    to 
construction  

18 

Total   

19 

233 

44 

87 

100 

228 

2 

161 

$1,741 

322 

49 

86 

158 

727 
$8,230 

$1,838 

313 

1          85 

'         126 

'■286 

5 

156 

392 
43 
128 

•     '320 
106 
93 

$2,557 
501 
161 
130 

*"'»6 

8 

187 

161 

128 

50 

889 

19 

20 
71 

Adyertlslng  and  printing  

Insurance 

20 
21 

?? 

Legal  

22 

73 

Injuries  and  damages  

23 

74 

Horses  and  stable  

«i 

75 

Donations    , 

18.25 
107^ 

7A 

Miscellaneous  expense  

Total  

07 

77 

858 

:  "^^ 

1,036 

$3,779 
1.108 

$8,882 

78 

Taxes    

1 108J28 

Total  operating  expense  .... 

29 

17,018 

1     $8,894 

$9,672 

$10,310 

$10,717 

29 

^  AMumed  as  twice  that  for  the  first  six  months  of  1915. 
P.U.R.ltl7B.  11 
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the  inventory  and  appraisals;  and  operating  expenses  which  in- 
clude such  duplications  are  not  to  be  used  in  toto  as  a  criterion  of 
normal  operating  expenses,  unless  proper  adjustments  are  made 
wherein  capital  charges  ar6  excluded  and  segregated  from  the 
costs  of  operation. 

Lilley  prepared  a  statement  of  annual  operating  expenses  to 
be  used  in  connection  with  the  determination  of  equitable  rates. 
He  first  derived  a  so-called  "present  annual  operating  expense," 
which  was  based  upon  the  average  repair  accounts,  coal  account, 
stable  account,  expense  accounts,  eastern  office  expense  account, 
and  insurance  accounts  for  the  years  1910  to  1914,  inclusive; 
the  pump-service  account  (labor),  the  Commission  expense  ac- 
count, and  the  tax  account  were  taken  as  for  the  year  1914. 
Lilley  thus  obtained  an  unadjusted  annual  operating  expense  for 
the  water  department  of  $19,167,  which  he  stated  represented  the 
expenses  in  accordance  with  the  manner  in  which  the  operating 
accounts  have  been  kept  on  the  respondent's  books ;  but  the  books 
were  shown  to  contain  many  mischarges, — fuel  for  instance  had 
been  charged  completely  to  the  water  department.  By  the  same 
method,  a  total  operating  expense  of  $32,632  for  the  combined 
properties  was  obtained.  This  total  amount,  as  shown  by  the  re- 
spondent's books,  was  then  redistributed  by  Lilley  among  the 
different  classes  of  service,  with  the  result  that  the  estimated 
operating  expenses  for  all  classifications  of  the  water  department, 
to  be  used  in  the  determination  of  equitable  rates,  aggregated 
$12,595.  Lilley  stated  that  the  coal  account  had  been  reduced 
since  1910,  in  spite  of  the  fact  that  the  load  has  been  increased, 
due  partly  to  a  rearrangement  of  machinery  in  the  power  house, 
and  partly  to  a  lower  price  being  paid  for  coal  in  the  recent  years. 
The  pump-service  account,  which  represents  the  labor  in  connec- 
tion with  the  operation  of  the  pumps,  was  taken  as  for  the  year 
1914,  because  of  the  gradual  increase  in  wages;  also  taxes  were 
gradually  increased  from  year  to  year,  so  that  Lilley  considered 
the  taxes  for  the  year  1914  to  be  more  nearly  representative  of 
the  normal  taxation.  Before  making  up  the  operating  expenses 
for  the  years  1910  to  1914,  however,  Lilley  made  a  slight  adjust- 
ment of  $150,  which  he  deducted  from  the  stable  account  of  1912 
for  the  purchase  of  a  horse.     Lilley  finally  divided  the  total 

operating  expense  of  $12,595  assigned  to  the  water  department 
P.U.R.1917B. 


Digitized  by 


Google 


LINCOLN  V.  LINCOLN  WATER  &  L,  CO.  163 

between  commercial  service  and  fire  service,  and  to  the  former 
he  apportioned  $11,168  and  to  the  latter  $1,427. 

Among  the  classifications  of  the  respondent's  water  department 
which  show  an  increasing  trend  in  annual  costs  above  the  average 
are  engine-room  labor,  boiler-room  labor,  water,  pnmp  mainte- 
nance, distribution  labor,  distribution  supplies,  office  salaries, 
horses  and  stables,  and  general  supplies.  Those  classifications 
which  indicate  ar  decreasing  trend  in  the  water  department  are 
so  few  as  not  to  be  worthy  of  comment ;  possibly  boiler-plant  main- 
tenance is  the  only  classification  which  possesses  a  marked  down- 
ward trend.  Fuel  during  1913  and  1914  has  been  low,  and  the 
past  trend  has  been  downward ;  but  the  present  coal  market  is  • 
high,  and  due  weight  is  to  be  given  to  this  particular  condition. 
Ifo  great  error  will  be  committed  if  normal  operating  expenses 
were  to  be  based  on  the  past  averages,  of  say  five  years,  for  such 
classifications  as  lubricants  and  waste,  building  maintenance, 
advertising  and  printing,  donations,  and  miscellaneous  expense. 
Insurance  is  to  be  taken  at  the  actual  costs  of  premiums  on  policies 
in  effect.  Legal  expense  (except  rate-case  expense)  may  be 
assumed  as  at  present  paid  for  currently. 

As  a  miscellaneous  item  there  is  to  be  sanctioned  a  plentiful 
sum  to  reimburse  the  respondent  for  unusual  expenditures  which, 
although  impossible  of  predication  on  past  performance,  never- 
theless are  certain  to  occur  in  one  shape  or  another  each  year. 

Under  production  expense  (Peck's  exhibit  "B"),  the  engineer- 
ing staff  found  it  necessary  to  apportion  the  expense  of  operating 
electrical  equipment  (both  generators  and  pumps)  between  the 
respondent's  electric  and  water  departments.  It  appears  that  a 
certain  portion  of  the  cost  of  operating  the  plant  equipment  is 
chargeable  directly  to  the  water  department.  Another  portion  of 
plant  equipment  is  operated  for  the  joint  use  of  both  departments. 
The  cost  of  the  joint  operation  was  ascertained,  and  the  same  was 
divided  between  the  two  departments  in  accordance  with  the 
ratio  which  existed  year  by  year  between  the  kilowatt-hours  of 
electricity  taken  by  the  respective  departments.  After  taking  its 
apportionment  of  the  costs  of  joint  operation,  the  water  depart- 
ment was  charged  with  its  direct  production  expenses ;  and  these 
total  production  expenses  are  set  forth  in  Bennett's  exhibit  ^*B,'* 

reproduced  in  part  as  table  XXIX.  "* 
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It  was  brought  out  in  the  record  (at  page  1463)  that  the  labor 
in  the  distribution  expense  for  the  year  1914  (table  XXIX,  item 
10)  should  have  been  $1,966  instead  of  $1,656.  This  would 
raise  the  total  operating  expense  for  that  year  from  $10,310  to 
$10,610,  and  would  increase  the  unit  cost  of  pumping  for  that 
year  0.106  cents. 

Taking  all  facts  into  consideration,  as  disclosed  in  the  aforesaid 
discussions,  and  taking  full  cognizance  of  all  errors,  omissions, 
and  adjustments  as  disclosed  in  the  record,  and  giving  due  weight 
to  the  increasing  trend  of  present-day  prices  of  material  and 
labor  and  to  the  suggested  normal  cost  of  $12,669  submitted  by 
Himmelblau  (including  his  estimates  of  certain  items  which 
have  been  expressly  disallowed),  and  making  adequate  allowance 
for  future  contingencies  and  uncertainties  of  actual  operation,  the 
Commission  finds  the  fair,  reasonable,  and  adequate  operating 
costs  of  the  respondent's  water  department,  for  rate-making  pur- 
poses herein,  to  be  $11,500. 

Procedure  Expenses. 

[41]  The  question  has  arisen  as  to  what  disposition  is  to  be 
made  of  respondent's  expense  extraordinary  incurred  in  this  rate- 
making  procedure  before  the  Commission.  The  question  of  the 
petitioner's  imusual  expenses  is  not  before  the  Commissioti. 
Counsel  for  the  respondent  contends  that  its  expenses  of  proceed- 
ing, amounting  to  approximately  $15,000,  should  be  amortized 
over  a  term  of  five  years  at  the  rate  of  $3,000  annually,  and  that 
the  Commission  should  fix  rates  which  will  include  such  a  dis- 
tribution of  the  said  expense.    Counsel  argues  as  follows,  to  wit: 

"Before  adverting  to  the  evidence  on  this  subject  [commission 
expense],  it  is  proper  to  mention  the  legal  question  involved,  the 
statement  of  which  should  carry  with  it  the  answer.  It  is  in  sub- 
stance this:  Are  amounts  expended  in  good  faith  by  a  public 
utility  corporation  in  a  proceeding  involving  rights  and  interests 
which  are  vital  to  it  to  be  regarded  as  legitimate  operating  ex- 
penses, payable  from  permissible  earnings ;  or  is  a  public  utility 
corporation,  unlike  any  other  corporation  or  business  enterprise, 
precluded  from  defending  or  vindicating  its  lawful  rights  save 
as  the  expense  is  taken  not  from  its  earnings,  but  from  the  pockets 
of  its  stockholders  ?    More  tersely  stated,  the  question  is  whether 
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a  public  utility  corporation  is  to  be  regarded  as  an  exception  to, 
and  an  outlaw  among,  all  other  corporations  and  business  enter- 
prises. The  statement  of  the  question  is  so  completely  its  answer, 
that  to  engage  in  discussion  of  it  is  almost  an  affront  to  common 
sense.  Nor  does  the  treatment  of  such  expenses  as  legitimate 
operating  expenses  afford  room  for  complaint^by  the  public.  If 
such  expenses  were  not  thus  payable  from  permissible  earnings, 
the  necessary  result  would  be  that  the  hazards  of  the  public  utility 
business  would  be  largely  increased.  Except  with  the  assurance 
of  a  largely  increased  return  (if  at  all),  no  one  would  invest  in 
a  public  utility  corporation  if  he  were  to  be  subjected  to  con- 
tribution from  his  private  pocket  for  the  expense  of  good  faith 
vindication  of  corporate  rights.''  (Respondent's  brief,  pp.  90, 
91.) 

The  question  of  procedure  expenses  may  be  viewed  from  many, 
many  angles,  and  its  disposition  is  by  no  means  a  simple  adjudica- 
tion. The  said  expense  is  a  real  one,  and  its  obligation  actually 
has  been  incurred  by  the  respondent.  Very  tersely  it  is  stated  in 
the  aforesaid  citation  the  full  defense  for  the  allowance  of  pro- 
cedure expenses,  and,  were  all  facts  exactly  as  the  words  of  the 
said  citation  would  lead  one  to  infer,  there  is  no  doubt  but  that 
decision  would  be  resolved  in  favor  of  the  respondent.  But,  in 
the  aforesaid  argument  itself,  the  questions  are  raised:  (1) 
Whether  or  not  amounts  expended  in  good  faith  by  a  public 
utility  in  a  proceeding  involving  rights  and  interests  which  are 
vital  to  it  are  to  be  regarded  as  legitimate  operating  expense; 
(2)  Is  a  public  utility  corporation,  unlike  any  other  corporation 
or  business  enterprise,  to  be  precluded  from  defending  its  law- 
ful rights  save  as  the  expense  is  taken  from  the  pockets  of  the 
stockholders;  (3)  Are  not  procedure  expenses,  to  some  extent  at 
least,  one  of  the  hazards  of  the  public  utility  business  to  be  re- 
compensed in  the  rate  of  return;  and  (4)  Has  a  "good  faith 
vindication  of  corporate  rights"  been  proven  by  the  manifest 
weight  of  the  evidence  recorded  herein  ? 

The  said  $15,000  was  disbursed  principally  to  secure  legtJ 
talent  and  engineering  experts.  The  respondent's  regular  attor- 
ney was  supplemented  by  outside  special  counsel,  and  not  only 
one  firm  of  consulting  engineers  was  retained,  but  two  such  firms 
of  engineering  experts  were  engaged  to  duplicate  in  part  one  an- 
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other's  work.  The  public  of  the  city  of  Lincoln  which  is  now 
asked  to  sustain  the  extraordinary  expenses  was  not  consulted, 
because  it  was  deemed  none  of  the  said  public's  business  (except 
ultimately  to  foot  the  bills).  Nothing  was  to  prevent  the  respond- 
ent from  spending  twice,  or  thrice,  $15,000,  if  it  so  preferred,  in 
an  attempt  to  justi:Jy  its  position ;  but  are  such  expenditures  to  be 
regarded  as  reasonable  operating  expenses  in  this  case?  The 
Public  Utilities  Commission  Law  of  this  state  was  enacted,  not 
solely  for  the  protection  of  the  public  against  unreasonable  de- 
mands of  utilities,  but  also  (among  other  things)  for  the  pro- 
tection of  public  utilities  against  local  agitation  and  local 
persecution.  The  framers  of  the  act  imdoubtedly  had  in  mind 
that  rate  determinations  before  this  Conmiission  should  be  prose- 
cuted at  a  minimum  expense  to  cdl  parties.  The  act  contemplates, 
among  many  other  things,  that  the  Commission  establish  an  engi- 
neering staff  and  an  accounting  staff  for  the  purpose  of  making 
full  and  complete  investigations  of  utility  properties,  and,  upon 
such  investigations,  to  report  facts  as  found.  These  staffs  of 
experts  have  now  been  created,  not  to  benefit  any  litigant  in  par- 
ticular, but  to  render  their  unbiased  and  impartial  reports  to  this 
Commission  and  to  the  public  of  the  state.  The  respondent  has 
seen  fit  to  duplicate  (and  more  than  duplicate)  the  work  with 
which  these  staffs  are  charged  to  perform — work  which  the  public 
of  this  state  is  paying  for  by  general  taxation. 

As  to  whether  or  not  a  public  utility  is  to  be  ostracized  and 
precluded  from  defending  its  lawful  rights  except  at  the  expense 
of  the  stockholders,  the  answer  is  so  obvious  as  not  to  require 
statement.  A  public  utility,  like  any  other  corporation  or  in- 
dividual, is  warranted  to  go  to  any  extent  to  assert  its  lawful 
rights ;  but  it  should  be  manifest  that  defense  is  made  of  its  law- 
ful rights,  and  no  expense  whatsoever  is  warranted  in  a  defense 
of  a  public  utility's  unlawful  rights.  Statutes  establish  what  are 
lawful  rights  and  what  are  unlawful  rights,  and  the  Illinois 
Public  Utilities  Commission  Law,  in  particular,  establishes  many 
of  the  lawful  and  unlawful  rights  of  utilities  in  this  state.  The 
said  statute  makes  it  mandatory  upon  the  public  utilities  of 
Illinois,  among  other  things,  to  charge  only  lawful  and  undia- 
criminatory  rates  for  utility  services.    While  it  is  the  duty  of  this 

Commission  to  establish  the  lawful  rates,  whenever  the  question 
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is  raised  upon  complaint  or  in  other  statutory  manner^  it  is  always 
incumbent  upon  utilities  of  themselves  to  ascertain  and  .establii^h 
the  reasonable  rates;  and  utilities  are  remiss  in  their  obligations 
when  failure  to  ascertain  and  establish  reasonable  rates  is  mani- 
fest 

Cognizance,  moreover,  is  to  be  taken  of  the  argument  herein 
(citation,  supra),  that  litigation  and  procedure  expenses  before 
rate-fixing  tribunals  are  hazards  and  risks  of  the  business,  to  be 
recompensed  in  the  rate  of  return*  There  is  no  doubt  but  that 
litigation  and  rate  cases  are  to-day  somewhat  of  a  hazard  of  the 
public-utility  corporations,  and  that  the  said  hazard,  like  other 
risks,  must  be  counteracted  by  the  return  which  it  is  c(Hitemplated 
will  be  derived  from  investment  in  public-utility  securities.  But 
it  is  not  to  be  overlooked  that  the  hazard  of  a  rate  case  is  mini- 
mized when  the  utilities  maintain  in  effect  only  the  reasonable 
rates  of  charge.  If  a  utility  is  continually  in  the  enviable  position 
of  knowing  that  its  rates  are  absolutely  the  just,  reasonable,  and 
lawful  rates,  there  can  be  no  defense  for  an  expenditure  of 
$15,000  to  prove  the  truthfulness  of  what  will  be  manifest  by  a 
relatively  short  and  simple  investigation  of  a  regulatory  com- 
mission having  jurisdiction.  Where  rates,  by  exceptional  utility 
management,  are  maintained  on  just  the  proper  and  lawful  scale, 
the  hazard  of  costly  rate  investigations  is  practically  nil;  and 
the  return,  which  otherwise  is  compensatory  of  a  risk,  becomes  a 
credit  to  the  good  management  of  utility  property,  as  it  should. 

Lastly,  the  procedure  expense  of  $16,000  was  distributed  in 
what  has  proved  to  be  not  a  complete  vindication  of  the  respond- 
ent's rates  of  charges  for  utility  service  in  the  city  of  Lincoln. 
It  is  appar^it  from  the  findings  herein  that  the  respondent  is  not 
maintaining  the  proper  and  lawful  charges,  and  that  the  proper 
and  lawful  rates  of  charge  will  produce  a  revenue  of  not  less  than 
$11,000  annually  less  than  is  produced  by  those  rate  schedules 
which  were  in  effect  in  the  said  city  of  Lincoln  at  the  date  of  the 
valuation.  Since  rates  were  questioned  by  the  city  of  Lincoln, 
and  during  the  two  years  in  which  this  case  has  been  before  the 
Commission,  the  respondent  has  collected  not  less  than  $22,000 
in  excess  of  the  fair,  just,  and  lawful  revenues, — far  more  than 
the  procedure  expenses  of  the  respondent.  In  the  case  Spring- 
field V.  Springfield  Gas  &  E.  Co.  (2188)  P.U.R.1916C,  281,  this 
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Commission  took  the  position  (whidi  it  now  reaflSrmfl  for  this 
particular  case)  that,  where  the  excess  rates  for  utility  service 
have  been  collected  since  the  rate  of  the  complaint,  suflScient  to 
more  than  equalize  procedure  expenses,  the  said  procedure  ex- 
penses should  not  again  be  inflicted  upon  the  public  in  the  form 
of  greater  future  rates  than  would  otherwise  prevail.  That  the 
public  ^ould  bear  this  cost  once  is  more  than  sufficient;  and  no 
utility  should  complain  of  harsh  treatment  in  cases  where  it  has 
been  permitted  to  collect  during  the  progress  of  the  litigation 
more  than  its  full  litigation  expenses  from  the  very  same  public 
which  has  complained  that  the  rates  are  unjust,  and  which  is 
finally  sustained  in  its  complaint  Were  the  procedure  expenses 
to  be  assessed  against  the  public  of  the  city  of  Lincoln,  as  argued 
by  counsel  herein,  the  principle  of  common  law  wherein  court 
costs  are  ordinarily  assessed  against  the  losing  litigant  would  be 
violated.  The  Commission  is  asked  to  assess  against  the  success- 
ful litigant  herein,  in  the  form  of  increased  rates,  the  procedure 
expenses  of  the  unsuccessful  party.  This,  the  Commission  can 
recall  no  sufficient  rule  of  law,  or  find  any  fact  or  reason  herein, 
so  to  do.  Instead,  as  perusal  is  made  of  a  very  recent  decision  of 
the  supreme  court  of  Illinois,  in  the  case  State  Public  Utilities 
Commission  ex  rel.  Mitchell  v.  Chicago  &  W.  T.  K.  Co.  (10,514) 
275  111.  556,  114  N.  E.  325,  in  which  the  matter  was  remanded 
with  instructions  for  a  contrary  finding,  doubt  arises  as  to 
whether  or  not  the  respondent  herein  should  not  be  required  to 
reimburse  its  consumers  for  the  collection  of  excess  rates  since 
the  date  of  the  complaint,  instead  of  taking  the  aforesaid  liberal 
view  of  offsetting  the  excess  collections  of  two  years  against  pro- 
cedure expense;  for  the  court  specifically  calls  attention  to  the 
statute  which  "affords  a  remedy  against  the  continuation  of  ex- 
cessive or  unjustly  discriminatory  rates  by  establishing  just  and 
reasonable  ones  through  the  Commission  and  at  the  same  time 
empowers  it  [the  Commissioii]  to  compel  reparation  for  over- 
charges/'  All  in  all,  however,  it  is  the  present  opinion  of  this 
Commission  that,  in  this  particular  case,  a  fair  and  reasonable 
disposition  has  been  made  of  the  question  of  procedure  expenses, 
and  it  is  believed  that  no  hardship  will  befall  the  public  of  the 
city  of  Lincoln  by  such  disposition.  At  this  time,  the  Commis- 
sion is  not  expressing  how  it  will  rule  in  a  case  in  which  the  facts 
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disclose  no  excess  revenue  to  have  been  collected  during  the 
pendency  of  a  rate-making  proceeding. 

Rates. 

The  present  prindpal  rates  for  electric  and  water  service 
charged  by  the  respondent  in  the  city  of  Lincoln^  as  filed  with 
this  Commission,  are  as  follows: 

BATES  FOR  ELECTRIC  SERVICE. 

General  Lighting — ^Meter  Rati. 

Per 
Rate,  kilowatt  liour. 
1.  For  the  first  30  hours'  tUM  per  month  of  the  maximum  de- 
mand         lie  (gross) 

S.  For  tiie  next  100  hours'  use  per  month  of  the  TnaTimnm 

demand    8c  (gross) 

3.  For  all  electricity  used  per  month  in  excess  of  130  hours' 

use  of  the  maximnm  demand 4c  (gross) 

Diaoount. 

Ten  per  cent  on  all  bills  paid  on  or  before  the  10th  day  of  the  next  suc- 
eeedlng  month;  except  where  bills  are  paid  by  governing  bodies,  the  dis- 
count period  is  lengthened  to  accommodate  their  sessions. 

Minimum  Bill, 
Fifty  cents  per  month. 

Percentage  to  figure  above  mawimum-demand  rates. 

Saloons    ! 00  per  cent  of  total  connected  load 

Restaurants  (all  night)    80  per  cent  of  total  connected  load 

Stores    70  per  cent  of  total  connected  load 

Dentists    70  per  cent  of  total  connected  load 

Livery  bams   60  per  cent  of  total  connected  load 

Picture  shows  60  per  cent  of  total  connected  load 

Photograph  galleries  60  per  cent  of  total  connected  load 

Lodge  rooms   50  per  cent  of  total  connected  load 

Residences    60  per  cent  of  total  connected  loa4 

Printeries 50  per  cent  of  total  connected  load 

Hospitals    50  per  cent  of  total  connected  load 

Hotels 40  per  cent  of  total  connected  load 

Offices  and  banks 40  per  cent  of  total  connected  load 

Schools    • 40  per  cent  of  .total  connected  load 

Churches 20  per  cent  of  total  connected  load 

Eleemosynary  institutions   20  per  cent  of  total  connected  load 

In  establishing  the  active  connected  load  no  account  is  taken  of  house- 
hold appliances  other  than  lamps,  where  any  lamps  are  used. 

General  Lighting — Flat  Rate. 

Rate. 

1.  One,  two,  or  three  lamps  (fifty-watt  lamp  or  less),  per  month  75c  (net) 

2.  For  each  additional  lamp,  per  month   • .  25c  (net) 

Larger  lamps  in  proportion. 

Sign  Lighting. 

Rate, 

Special  eontracts  according  to  service. 
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Power  Rates.. 

Per 
Rate.  kilowatt  hour. 

1.  For  the  first  30  hours'  use  per  month  of  the  full  connected  ^ 

load    9c  (gross) 

2.  For  the  next  100  hours*  use  per  month  of  the  full  connected 

load 5c  (gross) 

3.  For  all  electricity  used  per  month  in  access  of  130  hours' 

use  of  the  full  connected  load 3c  (gross) 

Discount, 

Ten  per  cent  on  all  bills  paid  on  or  before  the  10th  day  of  the  next  8^c- 
ceeding  month,  except  where  bills  are  paid  by  governing  bodies,  the  discount 
period  is  lengthened  to  aooommodate  theii  sessions. 
Minimum  Bill. 

One  dollar  per  horse  power  of  connected  load  per  month. 

Municipal  Lighting  Kates. 

Rate.  Each. 

1.  7.5-ampere,  series,  alternating,  arc  lamps,  burning  all  night $70 

2.  7.5-ampere,  series,  alternating,  arc  lamps,  burning  on  Philadelphia 

moonlight  schedule 60 

3.  Electricity  for  cluster-post  lighting,  10  posts 43 

Per 
kilowatt  hour. 

4.  Electricity  used  for  incandescent  lamps  in  the  public  library 

in  the  city  of  Lincoln 3  cents 

6.  Electricity  used  for  municipal  purposes  in  city  hall  building 

(in  excess  of  500  kilowatt  hours  per  month) 3  cents 

RATES  FOR  WATER  SERVICE. 

Meter  Rates.  Per  1,000 

Rate.  gallons. 

1.  For  the  first       1,000  gallons,  or  less,  used  per  month   ........  40c 

2.  For  the  next       2,000  gallons  used  per  month  30c 

3.  For  the  next       4,000  gallons  used  per  month  25c 

4.  For  the  next     10,000  gallons  used  per  month 20c 

5.  For  the  next     50,000  gallons  used  per  month 15c 

6.  For  the  next  200,000  gallons  used  per  month 13c 

7.  For  the  next  200,000  gallons  used  per  month  12c 

8.  For  the  next  500,000  gallons  used  per  montli  lOo 

0.  For  all  above  967,000  gallons  used  p^  month  8o 

Minimum  Bill. 

1.  For  each    i-inch  meter  service,  per  month    $0.76 

2.  For  each     }-inch  meter  service,  per  month 1 .  60 

3.  For  each  1  -inch  meter  service,  per  month 2.00 

4.  For  each  l^-inch  meter  service,  per  month     ,......, 3 .  00 

6.  For  each  2  -inch  -meter  service,  per  month 4.00 

6.  For  any  meter  service  larger  than  2  inch,  rate  will  be  estab- 
lished by  agreement. 

Flat  Rates. 

Rate.  Per 

Bakeries —  annum. 

1.  Daily  average  each  barrel  flour  used $4 .  00 

2.  No  bakery  less  than   8. 00 

Baths — 

3.  Private,  in  addition  to  first  faucet,  with  hot  water 4.00 

4.  Without   hot-water   attachment    3 .  00 

5.  Hotel  or  boarding  house,  first  tub 8 .  00 

6.  Each  additional  tub    3 .  00 

7.  Public,  first  tub   30.00 

8.  Each  additional  tub 6.00 
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Blacksmith  shop— 

9.  First  fire 6.00 

10.  £adi  addiiioBal  fire   2.00 

11.  If  hose  is  used,  meter  rates. 
Building  purposes — 

12.  Frame  dwelling,  six  rooms  or  less 2 .  00 

13.  Larger  frame  dwelling  ^  .•••.....•... 3 .  00 

14.  Ordinary  4>ridc  dwelling 5 .  00 

15.  Other  buildings  and  uses,  eaeh  barrel  lime  or  cement  used  ..  0.08 
15.  No  charge  less  than   1 .  00 

17.  Water  for  puddling,  additional  in  proportion  to  quantity  used. 
Boarding  house — 

18.  First  faucet,  per  room   1.25 

19.  Each  additional  faucet,  per  room   1 .  50 

20.  No  license  less  than  8 .  00 

Laundry — 

21.  In  boarding  house,  per  tub  2. 00 

22.  In  private  dwelling,  per  tub 1 .  50 

Water  motors — 

23.  All   kinds,   including   water-lift   pumps,   organ    motors,   hy« 

draulic  lifts,  etc.,  meter  rates. 
Wash  basins — Offices  and  stores — 

24.  Forty  feet  front  or  leas,  one  or  two  persons,  each  firm 3 .  00 

25.  Three  or  more  persons,  each  firm   5 .  00 

26.  More  than  40  feet  frontage v 8.00 

27.  Boarding  house,  each  basin   3 .00 

28.  Dwelling,  in  addition  to  kitchen  faucet  2. 00 

29.  Where  no  kitchen  faucet  is  used   5 .  00 

Residences — 

30.  Occupied  by  one  family,  five  rooms  or  less 5 .  00 

31.  Each  additional  faucet  1 .  00 

32.  Each  additional  room   0.75 

33.  Each  additional  family,  same  rates  proportionately  as  first 

family. 

Stables— 

34.  Private,  including  washing  carriages,  first  horse 3 .  00 

35.  Each  additional  horse  1 .  00 

36.  Each  cow   1.50 

Steam  boilers  for  heating — 

37.  One  firm  or  dwelling 3.00 

Water-closets — 

38.  Private  dwelling,  one  family   3. 00 

39.  Each  additional  family    3.00 

40.  Banks,  stores,  offices,  each  firm 5 .  00 

41.  Public    10.00 

42.  Any  closet  not  equipped  with  self-closing  valve,  meter  rates. 

Urinals — 

43.  Private,  with  self-closing  valve   2. 00 

44.  Banks,  stores,  offices,  with  self-closing  valve,  each  firm 2.00 

'    45.  Public,  with  self-closing  valve   8 .  00 

46.  All  constant  flowing  meter  rates. 

47.  Use  of  water  through  fire  hose  or  flushing  sewers   1.00 

Concrete  or  artificial  stonework — 

48.  Two  inches  thick,  or  less,  per  square  yard 0.01 

49.  Two  to  six  inches  thick,  per  square  yard 0 .  02 

50.  More  than  six  inches  thick,  special  rates. 

51.  Minimum  charge  for  any  one  job 0 .  50 

Minimum  Bill. 

Annual  rate  for  one  consumer   5 .  00 
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Sprinkling  Rates. 

Rat9. 
Sprinkling  lawn  with  i4nch  noizle,  not  more  than  four  hours  per 
day: 

Per 
Season. 

1.  Forty  feet  front  or  less • $3.00 

2.  Each  additional  foot  frontage  0.08 

3.  Sprinkling  gardens,  per  square  yard  0.02 

4.  Sprinkling  streets,  in  addition  to  lawn  sprinkling,  per  front  foot        0.05 

Municipal  Rate. 

Per 
Rate,  annum. 

Water  for  fire-protection  service,  each  fire  hydrant $35 .00 

The  respondent  justly  is  entitled  to  electric  and  water  rates 
which  will  assure  a  total  annual  revenue  sufficient  and  adequate 
to  equalize  annual  operating  expenses,  plus  such  annual  allow- 
ances for  depreciation  of  property  and  return  to  investors,  as 
are  fixed  hereinabove.  The  rates  should  be  such  as  will  take 
account,  as  far  as  practicable,  of  the  relative  values  of  the  prop- 
erty and  of  the  relative  costs  of  service  incurred  in  the  require- 
ments for  furnishing  lighting  service,  power  service  (both  direct 
and  alternating  current),  municipal  service,  water  service,  fire- 
hydrant  service,  and  other  services.  Consideration  should  also 
be  given  to  the  practical  side  of  the  rates  and  to  the  probable 
ability  of  the  respondent  to  place  new,  progressive,  and  modem 
rate  schedules  into  eflFect.  In  considering  rate  schedules  which 
iare  different  from  those  in  effect,  a  contemplation  of  near-future 
sales  and  of  business  conditions  under  changed  rates  is  not  to  be 
overlooked.  The  city  of  Lincoln  undoubtedly  will  continue  to 
grow  naturally,  normally,  and  steadily,  with  increasing  con- 
sumptions of  utility  products,  and,  in  common  with  many  other 
cities,  would  probably  show  increased  propensities  for  consuming 
utility  services,  were  the  rates  for  utility  service  to  be  reduced. 

Both  Lilley  and  Maury  submitted  exhibits  in  support  of  certain 
theoretical  rate  schedules  which  were  predicated  upon  their  re- 
spective valuations.  The  rates  contained  therein,  however,  are 
untenable,  in  view  of  the  various  disparities  between  the  figures 
assumed  by  the  said  appraisers  and  the  figures  set  forth  herein- 
before. Consideration  can  be  given,  though,  to  the  theories  and 
principles  underlying  their  proposed  rate  structures,  and,  as  far 
as  seems  possible  at  Uiis  time,  due  weight  is  given  to  the  said 

theories  and  principles  in  the  rate  schedules  fixed  hereinbelow. 
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[42]  The  respondent's  present  electric  rate  schedules,  as  listed 
hereinabove,  are  for  the  most  part  essentially  of  the  so-called 
'Maximum-demand"  form,  and  the  principal  real  advantage  of 
this  style  of  rates  appears  to  lie  in  its  possibilities  in  salesman- 
ship, t.  e,,  it  has  excellent  selling  points  and  is  a  ''business- 
getter;  ''  or,  as  counsel  views  it,  to  wit: 

".  •  .  In  the  consideration  of  any  change  in  the  schedule, 
we  cannot  overemphasize  the  importance  of  keeping  in  mind  the 
element  of  commercial  practicability,  to  the  end  that  business 
development,  so  advantageous  not  only  to  the  company,  but  to 
all  its  consumers,  should  not  be  retarded.  .  •  ."  (Respond- 
ent's brief,  p.  97.) 

On  the  other  hand  the  objections  to  the  application  of  maxi- 
mum demand  theory  of  rates  for  small  residential  and  for  com- 
mercial lighting  consumers  are  very  numerous  indeed.  Without 
going  into  an  extended  exposition  of  these  objectionable  features, 
it  is  sufficient  in  passing  to  state  that,  in  the  customary  applica- 
tion of  the  said  theory  by  the  ordinary  utility,  the  actual  maxi- 
mum demands  of  the  various  consumers'  lighting  services  are 
seldom  (if  ever)  obtained ;  but,  instead,  averages  are  relied  upon 
just  as  much  as  in  the  more  simple  straight  and  block  form  of 
rates.  More  often  than  otherwise,  in  individual  lighting  installa- 
tions, the  estimated  maximum-demand  (active  load,  or  percentage 
of  connected  load)  bears  little  or  no  relation  to  the  constantly 
varying  actual  maximum  demand  of  the  month.  Possibly  the 
average,  over  a  term  of  months,  may  be  compensating  of  erratic 
monthly  variations;  then  again  the  average  may  be  just  as 
erroneous  as  the  many  contributory  elements.  There  is  no  escape 
from  the  fact  that,  for  small  consumers,  the  maximum-demand 
system  of  rates  is  too  theoretical  to  be  practical ;  and  this  Com- 
mission recognizes  and  tolerates  the  said  maximum-demand  sys- 
tem chiefly  because  the  utilities  themselves  express  such  great 
faith  in  the  possibilities  of  such  a  form  of  rates.  In  schedules 
where  the  rate  contemplates  the  installation  of  a  max-meter,  or 
where  the  actual  maximum  demand  is  determined  periodically 
by  adequate  test  (such  as  in  the  electric-power  schedule  herein- 
after), the  principal  objections  to  the  application  of  the  maximum 
demand  theory  are  overcome,  and  there  remains  only  the  inherent 

objection  which  is  found  in  the  difficulties  in  (and  variations 
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from)  a  theoretically  scientific  allocation  of  fixed  charges  and 
operating  expenses  between  demand,  consumption,  and  consumer 
costs.  Upon  rate  investigation,  however,  this  Commission  in  past 
decisions  has  leaned  to  the  simpler  block  form  of  rates  for  resi- 
dential and  conmiercial  consimiers,  and  has  permitted  the  maxi- 
mum-demand form  of  rates  for  power  consumers;  but,  in  order 
that  this  attitude  be  not  regarded  as  arbitrary,  the  Conmaission 
will  permit  the  respondent  herein,  should  it  so  desire,  to  file  alter- 
native schedules  of  theoretical  maximum-demand  form,  equivalent 
to  those  set  forth  hereinafter  under  residential  and  commercial 
service,  provided  the  said  alternative  schedules  carry  no  increases 
whatsoever  in  any  rate  to  any  consumer  in  the  city  of  Lincoln. 

[43]  The  respondent's  existing  electric  rate  schedules  do  not 
differentiate  between  the  residential  and  commercial  (or  busi- 
ness-house) lighting  service, — a  customary  differentiation  in 
classification  among  electric  utilities;  and  this  Commission 
believes  it  to  be  a  proper  differentiation,  due  to  inherent  charac- 
teristics which  render  the  average  residential  consumer  propor- 
tionately more  costly  to  carry  than  the  average  commercial 
lighting  consumer.  In  the  schedules  fixed  hereinafter,  the  Com- 
mission, for  the  reason  given,  has  established  separate  classifica- 
tions for  residential  and  commercial  consumers,  where  a  single 
classification  previously  existed  in  the  city  of  Lincoln  (unless  it 
may  be  considered  that  the  previous  different  percentages  of 
connected  load,  for  a  determination  of  maximum  demand,  con- 
stitute a  different  classification). 

By  not  differentiating  between  electric  rates  to  residential  and 
commercial  consumers,  in  effect,  there  results  a  disproportionate 
assessment  of  costs  to  the  two  classifications.  An  exhaustive 
study  of  the  fixed  charges  and  operating  costs  herein,  and  an 
extensive  analysis  of  the  characteristics  of  the  said  classifications, 
disclose  that  the  unit  costs  of  serving  residential  consumers  in  the 
city  of  Lincoln  are  slightly  higher  than  the  unit  costs  of  serving 
commercial  consumers.  Upon  analysis,  it  appears  that  the  pres- 
ent primary  rate  for  electric  service  to  residential  consumers 
approximates  the  cost  of  the  said  service ;  but  the  cost  of  supply- 
ing electricity  to  commercial  consumers  is  considerably  less  than 
the  charges  now  made.  Consequently,  the  primary  rate  to  resi- 
dential consumers  is  not  changed  materially  herein,  except  in  so 
P.U.R.1917B. 
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far  as  many  such  consumers  will  be  benefited  by  a  revised  pro- 
vision respecting  minimum  bills. 

The  respondent  also  has  in  effect  a  flat  rate  for  electric  service 
(see  schedule,  supra),  and  this  rate  is  entirely  eliminated  in  the 
schedules  established  hereinafter.  A  flat  rate  is  now  growing 
obsolete  among  progressive  electric  utilities,  and  properly  so,  for 
without  doubt  such  a  style  of  rates  is  susceptible  of  the  very 
greatest  discriminations.  A  consumer  on  a  flat  rate,  if  he  so 
wills,  may  permit  his  lamps  to  bum  all  night  and  all  day ;  but 
the  excessive  energy  thus  wasted  must  be  paid  for  in  averaging 
its  cost  among  the  more  economical  and  more  deserving  (though 
worse-faring)  consumers. 

[44]  Prior  to  the  investigation  herein,  the  respondent  had  con- 
tracted to  furnish  electric  service  to  certain  institutions  and  large 
consumers  at  special  rates,  and  also  had  in  effect  certain  special 
sign-lighting  contraots, — all  consummated  before  the  enactment 
of  the  Public  Utilities  Conunission  Law  by  the  legislature  of  this 
state.  Recently  the  respondent  endeavored  to  correct  this  situa- 
tion by  filing  revised  schedules  of  rates  for  certain  classes  of 
service.  Special  contracts  are  to  be  frowned  upon,  regardless  of 
the  size  of  the  consumer  or  of  the  purposes  of  the  consumption, 
inasmuch  as  such  special  contracts  are  prone  to  result  in  unjust 
discriminations.  Service  of  any  character  whatsoever  should  be 
met  by  a  proper  rate  schedule  under  which  all  consumers  of 
similar  classifications  may  be  served.  Special  contracts  are  war- 
ranted but  rarely  in  extreme  instances,  and  only  where  special 
conditions  are  not  to  be  met  by  reasonable  classifications  of  rates 
and  service.  In  the  rate  schedules  set  forth  hereinbelow,  it  is 
contemplated  that  all  present  special  rate  contracts  will  cease  to 
exist  and  will  be  supplanted  by  the  applicable  schedule  pertain- 
ing to  the  service  served  under  former  special  contracts.  In  event 
some  particular  and  undue  hardship,  at  present  unforeseen,  will 
be  inflicted  upon  some  consumer  now  receiving  service  under 
special  contract,  this  Commission  will  entertain  further  appli- 
cation for  a  modified  classification  of  rates  to  suit  the  said 
particular  circumstances.  It  is  further  contemplated,  in  the 
schedules  fixed  hereinafter,  that  no  free  utility  service  shall  be 
rendered  by  the  respondent  to  the  city  of  Lincoln,  other  than 

may  be  required  in  the  franchise  ordinance  under  which  the  said 
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respondent  is  operating.  The  city  of  Lincoln,  like  any  odier 
consumer,  should  be  required  to  pay  the  fixed  rates,  which  repre- 
sent the  actual  cost  of  utility  service  furnished  by  the  respondent 
It  is  no  more  fair  that  the  city  of  Lincoln  iteelf  gain  advantage 
or  suffer  disadvantage  through  the  workings  of  a  special  con- 
tract than  any  other  special  contracting  consumer.  All  these 
special  contracts,  as  far  as  rates  are  concerned,  must  yield  to  the 
rates  fixed  and  determined  as  scientifically  and  accurately  as 
possible,  after  full  hearing,  if  this  0(Hnmission  in  reality  is  to 
regulate  utility  rates  in  a  given  municipality  and  thus  carry  into 
effect  the  intent  of  the  Public  Utilities  Commission  Law  of  this 
state.  (Confer  Ee  Mississippi  Valley  Teleph.,Co.  (4663) ;  Re 
Fairbury  Teleph.  Co.  (2196) ;  Re  Polo  Mut  Teleph.  Co.  (8121) 
P.U.R.1916B,  318.) 

As  for  the  electric  power  rates,  the  maximum-demand  form  of 
the  existing  rate  schedule,  for  reasons  above  stated,  is  permitted 
to  be  retained  in  effect,  and  only  slight  modifications  are  made  in 
the  hour's  use  of  the  s^jcondary  and  tertiary  consumptions.  The 
rate  for  the  initial  consumption  of  electric  power  is  left  practi- 
cally as  before;  but  a  moderate  reduction  is  made  in  both  the 
secondary  and  tertiary  consumptions,  so  as  to  render  the  revenues 
receivable  from  the  entire  classification  approximately  equal  to 
the  fixed  charges  and  operating  expenses  whidi  are  to  be  allotted 
respectively  to  alternating-current  and  direct-current  power  serv- 
ice. 

The  rate  schedules  fixed  herein  contemplate  that  all  electric 
service  in  the  city  of  Lincoln  (other  than  sign-lighting  service, 
ornamental  post  lighting  service,  and  mimicipal-lighting  service) 
is  to  be  metered  through  company-owned  meters,  and  this  meter- 
ing of  present  flat-rate  consumers  will  make  necessary,  very  prob- 
ably, the  respondent  investing  in  some  additional  meters.  This 
additional  cost  of  metered  service  is  taken  into  consideration  in 
the  determination  of  electric  rates  hereinafter.  The  Commission 
believes  that  six  months'  time  is  sufficient  to  provide  meters  on  all 
the  said  electric  services,  and  the  requirement  herein  in  respect 
to  electric  meters  will  be  that  the  respondent,  at  its  ovm  cost, 
shall  equip  with  meters  not  less  than  one  sixth  of  the  present  un- 
metered  services  each  month  until  alj  consumers  (other  tiiian  the 

I  aforesaid  exemptions  from  metered  service),  which  are  physically 
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possible  of  metering,  be  provided  with  meters^  and  that  the  re- 
spondent further  shall  report  on  the  first  day  of  every  subsequent 
month  (until  all  the  said  services  are  metered)  the  names  and 
addresses  of  all  consimaers  who  have  been  provided  with  meters 
during  the  month  for  which  report  is  rendered.  During  the  said 
change  from  flat  rates  to  metered  service,  the  flat-rate  consumers 
shall  be  billed  at  the  rates  heretofore  in  effect. 

[45]  In  the  rate  schedules  hereinafter  the  Commission  has 
fixed  uniform  minimum  monthly  bills  for  the  residential  and 
commercial  classifications  (electric),  and  the  amounts  of  these 
minimum  bills  are  commensurate  with  the  average  consumer 
charges  whidi  should  be  assessed  against  the  respective  services. 
At  the  present  time,  the  respondent's  method  of  charging  mini- 
mum bills  is  on  a  sliding-scale  basis,  wherein  the  amount  of  the 
charge  for  the  first  thirty  hours'  use  of  an  individual  consumer's 
maximum  demand  constitutes  his  particular  minimum  bilL 
Such  a  sliding-scale  minimum  would  not  be  so  tmfair,-  if  the 
maximum  demands  were  actually  measured  each  month,  or  at 
other  reasonable  intervals  such  as  is  contemplated  hereinbelow  in 
the  electric  power  schedule;  but,  where  the  maximum  demands 
are  estimated  on  the  basis  of  past  averages,  there  is  likelihood  that 
material  injustice  is  done  to  many,  and  that  certain  advantages 
accrue  therefrom  to  some  consumers  whose  load  characteristics 
happen  to  be  favorable.  It  is  doubtful  if  a  strict  application  of 
the  theoretical  sliding-scale  minimum  bajsed  on  the  individual's 
maximum  demand  can  be  rigidly  enforced  without  hardships  of 
a  practical  natare  to  many.  The  said  sliding-^cale  minimum,  in 
view  of  the  changed  form  of  rates  for  the  lesidential  and  com- 
mercial lighting  service,  cannot  longer  be  logically  applied,  and 
it  is  therefore  completely  eliminated  in  favor  of  the  uniform 
minimum  bill. 

[46]  Heretofore,  in  the  municipal  street-lighting  service,  con- 
sisting of  aj^roximately  152  arc  lamps,  Y  60-watt  tungsten, 
and  16  ornamental  lamp  posts,  have  been  charged  for  at  a  special 
rate  covered  by  a  contract  dated  April  3,  1911.  The  said  con- 
tract, among  other  things,  provides  that  the  respondent  shall 
render  certain  free  and  reduced-rate  service  to  the  city  of  Lincoln 
for  use  at  thfe  public  library,  cily  hall,  etc ;  and  such  free  service 
has  been  commented  upon  hereinbefore.    From  its  investigation, 
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based  on  the  data  contained  in  the  record  herein^  the  Oommission 
has  arrived  at  the  conclusion  that  the  rates  heretofore  charged  for 
municipal  street-lighting  service  are  somewhat  too  high,  u  e.,  the 
said  municipal  street-lighting  system,  at  the  present  time,  is 
carrying  somewhat  more  than  its  fair  proportion  of  the  burden. 
The  rates  fixed  by  order  hereinafter  for  municipal  street-lighting 
service  are  such  as  are  commensurate  with  the  cost  of  the  said 
service,  with  the  free  electric  service  at  the  city  hall,  public 
library,  etc.,  eliminated  henceforth,  and  such  free  service  paid 
for  at  the  regular  metered  rates. 

It  is  the  belief  of  this  Commission  that  the  electric  rates  fixed 
hereinbelow  are  classified  in  a  maner  which  is  not  only  fair,  just, 
reasonable,  and  undiscriminatory,  but  also  fairly  and  accurately 
representative  of  the  relative  costs  involved  in  furnishing  the 
services  demanded  in  the  said  classifications.  Bates  which  accord 
approximately  to  the  actual  cost  of  service  undoubtedly  will  meet 
with  welcome*  by  the  respondent,  for  which  coimsel,  on  this  sub- 
ject, says  in  recognition  of  the  equity  of  the  cost  of  service  rule, 
to  wit: 

"The  Commission  may,  however,  feel  that,  notwithstanding  the 
earnings  of  the  property  as  a  whole  are  well  within  a  fair  return, 
there  should  be  some  readjustment  of  rate  schedules,  either  to 
accomplish  a  closer  apportionment  of  cost  of  service  between  the 
two  departments,  or  among  consumers  within  either  department" 
(Respondent's  brief,  p^  96.) 

For  propos^  rates  in  the  water  department,  the  respondent 
has  advocated  a  somewhat  radical  departure  from  its  existing 
form  of  rates,  and  Maury  has  worked  out  complete  tentative 
schedules  of  rates  for  fire  hydrants  and  for  domestic  water  service 
in  his  exhibit  entitled  "Suggestions  for  Water  Rates — Lincoln 
Water  &  Light  Company."  (Respondent's  exhibit  "R.")  Maury's 
suggested  rates  cannot  be  followed  implicitly,  because  his  as- 
sumptions and  bases  are  quite  at  variance  with  the  findings 
hereinbefore;  but  it  is  proper  that  mature  consideration  should 
be  given  to  the  theories  which  he  has  advanced.  It  often  may  be 
well  for  a  regulatory  commission  to  listen  earnestly  to  the  sug- 
gestions of  the  utilities  regarding  the  theory  of  rates  which  they 
desire,  provided,  of  course,  that  the  suggestions  of  themselves  do 

not  lead  to  unreasonable  charges  and  unjust  discriminations.  A 
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local  utility  must  live  with  the  rates  prescribed  by  a  commission, 
must  build  its  business  upon  those  rates  under  the  ironclad  hand 
of  "no  discrimination,"  and  must  take  the  complaints  and  criti- 
cisms which  those  rates  bring  forth  from  the  public.  In  a  broad 
sense,  the  spirit  of  state  regulation  contemplates  fair  play  to 
utility,  and  public  alike,  and  it  is  only  an  exercise  in  fair  play  to 
lend  an  ear  to  the  reasonable  and  proper  desires  of  a  utility  thus 
regulated  as  to  rates  and  service. 

The  respondent's  present  rates  for  water  service  are  grouped 
into  two  principal  divisions,  viz,,  fire-hydrant  rentals  and  do- 
mestic-consumer (or  general)  rates;  and  the  said  rates  for  do- 
mestic or  general  service  are  of  two  forms, — ^flat  rates  and  meter 
rates.  The  respondent's  principal  water  rates  are  set  forth  here- 
inbefore, with  the  exception  of  a  few  special  contracts  which, 
for  reasons  given  above,  can  no  longer  be  countenanced  by  this 
Commission.  The  general  features  of  flat  rates  have  also  been 
discussed,  and  the  discriminatory  aspect  of  the  same  has  been 
pointed  out.  A  mere  glance  at  the  respondent's  flat-rate  schedule 
for  water  service  is  suflScient  to  indicate  many  inconsistencies. 
Although  the  respondent  has  about  1,000  consumers  (generally 
the  so-called  "small  consumer")  who  at  present  are  served  upon 
a  flat-rate  basis,  this  Commission  deems  that  the  said  obsolete 
basis  of  flat-rate  charges  should  be  supplanted  by  a  more  equitable 
meter  basis.  The  meter  basis  is  also  in  accord  with  Maury's 
suggested  rates,  and  apparently  possesses  the  full  approbation  of 
the  respondent.  The  rates  for  water  service  fixed  hereinbelow 
provide  an  ample  margin  to  compensate  the  respondent  for  its 
additional  reading  and  maintenance  costs  and  for  its  additional 
investment  in  water  meters,  with  due  cognizance  taken  of  some 
counteracting  savings  to  be  derived  through  lesser  plant  costs  and 
through  greater  plant  capacity  to  provide  for  the  otherwise  nor- 
mal extensions  from  time  to  time  hereafter.  The  requirement 
herein,  in  respect  to  water  meters,  will  be  that  the  respondent  at 
its  own  cost  shall  equip  with  meters  not  less  than  one  tenth  of  the 
present  unmetered  services  each  month,  until  all  consumers  which 
are  physically  possible  of  metering  shall  be  provided  with  meters, 
and  that  the  respondent  further  shall  report  on  the  first  day  of 
every  subsequent  month  (until  all  the  said  services  are  metered) 

the  names  and  addresses  of  all  consumers  whose  premises  havo 
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been  provided  with  water  meters  during  the  month  for  which 
report  is  rendered;  likewise  the  respondent  shall  acquire  all 
privately  owned  water  meters  (if  any  exist  in  the  respondent's 
service  in  the  city  of  Lincoln),  and  shall  compensate  the  owners 
therefor  in  a  manner  similar  to  that  outlined  in  previous  de- 
cisions of  this  Commission.  Cf.  Currant  v.  Homer  Electric 
Light  &  P.  Co.  (3887)  P.U.E.1916A,  917,  and  Trego  v.  Economy 
Electric  Light  &  P.  Co.  (4152)  P.U.E.1916A,  923  (abstract). 
During  the  said  change  from  flat  rates  to  metered  service,  the 
flat-rate  consumers  shall  be  billed  at  the  rates  heretofore  in  effect; 
but  no  new  flat-rate  consumer  of  general  water  service  shall  be 
connected  to  the  respondent's  water  distribution  system  in  the 
city  of  Lincoln. 

Mature  analysis  of  the  previous  water  rates  and  hydrant  rent- 
als herein  discloses  that  the  municipal  fire-protection  service  is 
not  bearing  its  fair  share  of  the  burden,  and  that  the  domestic 
consumers  and  general  service  are  carrying  the  deficit  in  higher 
rates  for  water  service  than  would  otherwise  prevail.  As  alluded 
to  hereinbefore,  in  a  discussion  of  the  electric  rates,  each  classifi- 
cation of  service,  wherever  practicable  in  specific  instances,  should 
bear  its  own  approximate  cost,  and  this  principle  should  apply  to 
hydrant  rentals  in  the  city  of  Lincoln,  just  as  much  as  to  any 
other  classification  of  utility  service.  Of  the  theory  of  charges 
for  fire-hydrant  service,  Maury  says,  to  wit : 

".  .  .  To  base  the  rate  on  fire  service  on  the  number  of 
hydrants  alone  would  be  manifestly  inequitable,  for  the  total  cost 
of  the  hydrants  and  of  their  maintenance  represents  only  a  very 
small  fraction  of  the  total  cost  of  fire  service.  A  rate  so  based 
would  also  work  grave  harm  to  the  community,  in  that  by  mak- 
ing the  price  per  hydrant  high,  it  would  tend  to  make  the  city 
keep  the  number  of  hydrants  far  below  that  required  for  proper 
fire  protection. 

"The  importance  of  having  a  sufficient  number  of  hydrants 
has  not  heretofore  always  been  recognized,  especially  by  munici- 
palities, although  the  underwriters  have  for  years  been  empha- 
sizing the  necessity  for  improvement  in  this  direction. 

"The  friction  loss  through  long  lines  of  hose  is  much  greater 
than  is  generally  realized.  It  costs  less  to  install  hydrants  than 
it  does  to  buy  hose,  and  the  life  of  a  fire  hydrant  is  at  least  sixty 
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years,  whereas  fire  hose  usually  requires  renewal  after  from 
tiiree  to  five  years  of  service.  Furthermore,  much  more  efficient 
work  can  be  d(Hie  in  fighting  a  fire  if  it  can  be  attacked  from  a 
number  of  different  nearby  points.  For  these  reasons  it  is  be- 
lieved that  it  would  be  the  wisest  and  most  equitable  policy,  so 
far  as  future  extensions  are  concerned,  to  base  the  rate  for  fire 
service  on  the  cost  of  extensions  without  hydrants,  plus  a  proper 
service  charge  per  hydrant  on  as  many  hydrants  as  the  city  may 
elect  to  have  the  company  set  on  said  extensions."  (Bespond- 
ent's  exhibit '%"  pp.  5  and  6.) 

Along  the  lines  of  Maury's  argument,  it  is  significant  to  note 
the  position  of  New  Yoric  city's  commissioner  of  water,  gas,  and 
electricity,  who  it  seems  has  control  of  rates  and  service  of  pri- 
vately owned  water  companies,  in  the  case  of  the  Queens  County 
Water  CSompany,  as  described  by  Deputy  Commissioner  Delos 
P.  Wilcox,  to  wit: 

*Tji  distributing  the  cost  between  domestic  service  and  fire 
protection,  the  following  method  was  pursued  and  the  following 
results  obtained : 

"We  began  by  rejecting  the  obvious  fallacy  that  the  amount  of 
water  actually  used  for  putting  out  fires  in  the  course  of  a  year 
is  important  We  regarded  it  as  so  unimportant  that  we  made 
no  allowance  whatever  for  it  in  the  final  figures  of  cost 

^We  also  rejected  the  fallacy,  which  seems  sufficiently  obvious 
after  a  little  refiection,  that  the  cost  of  fire  protection  can  be 
measured  by  an  annual  hydrant  rental  at  a  fixed  rate  per  hydrant 
The  hydrant  is  only  the  spigot  out  of  which  the  fire-destroying 
fluid  flows.  The  conduits  that  convey  the  water,  the  pumps  that 
drive  it,  the  wells  that  furnish  it,  are  substantially  the  same 
whether  there  are  600  hydrants  or  1,000.  Clearly,  if  the  entire 
cost  of  fire  protection  is  apportioned  to  500  hydrants  on  the  basis 
of  an  annual  rental  per  hydrant,  when  the  number  of  hydrants 
is  doubled  the  payment  for  fire  protection  will  be  greatly  in 
excess  of  cost.  The  reverse  would  be  true  if  the  number  of 
hydrants  were  reduced. 

*We  also  rejected  the  fallacy  that  the  cost  of  fire  protection 

can  be  fixed  as  a  lump  sum  payable  annually  without  change  over 

a  series  of  years ;  for  if  the  number  of  hydrants  is  increased,  the 

company  will  get  nothing  for  the  additional  investment,  and  will 
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rightly  feel  that  every  new  hydrant  ordered  represents  a  dead 
loBs  to  it,  a  sheer  contribution  to  the  expenses  of  government,  a 
forced  levy,  so  to  speak."     (144  American  City  Pamphlets,  2, 

3.) 

In  the  opinion  of  this  Commission  there  is  little  doubt  but  that 
Mairry's  suggested  method  of  charging  for  fire-hydrant  service  is 
more  scientific  and  modem  than  the  scheme  which  is  now  in 
effect,  and,  in  view  of  the  record  established  herein,  the  Commis- 
sion at  this  time  can  see  no  weighty  reasons  for  not  permitting 
the  said  method  of  charging  to  be  promulgated  in  this  particular 
case. 

In  the  apportionment  of  jointly  used  property  of  a  water 
utility  between  fire-hydrant  service  and  domestic  service,  there 
exist  several  divers  methods  of  ascertaining  what  fixed  charges 
should  be  borne  by  the  fire  hydrants.  This  Commission  has  not, 
as  yet,  committed  itself  to  any  of  these  methods ;  but  so  far  has 
taken  the  positicm  that  all  reasonable  theories  are  entitled  to 
weight  Wilcox,  in  his  paper.  The  Cost  of  Fire  Protection 
(supra),  describes  certain  phases  of  the  common  methods  of  ap- 
portionment, to  wit : 

"We  also  rejected  the  contention,  which  in  the  absence  of  fran- 
chise or  statutory  provisions  supporting  it  can  hardly  be  digni- 
fied with  the  name  theory,  that  a  private  water  company  is  under 
obligation  to  serve  the  public  organized  as  a  city  for  nothing  or 
for  less  than  cost  It  is  clear  under  the  laws  of  New  York  that 
a  waterworks  corporation  is  under  obligation,  within  the  limits 
of  its  ability,  to  furnish  public  fire  protection  as  well  as  individ- 
ual domestic  service,  but  in  the  Queens  County  Case  there  was 
nothing  in  law,  charter,  franchise,  or  contract  tending  to  establish 
the  company's  obligation  to  contribute  such  service  without 
charge. 

"Finally,  we  rejected  the  opposite  theory,  upon  which  the 
water  rate  decisions  of  the  Wisconsin  Railroad  Commission  are 
based,  namely,  that  a  water  company  in  supplying  the  two  serv- 
ices— fire  protection  and  domestic  service — is  entitled  to  have 
the  cost  of  these  services  estimated  on  the  same  commercial  basis. 
Although  recognizing  the  plausibility  of  this  theory,  we  felt  war- 
ranted in  the  Queens  County  Case  in  adopting  a  somewhat  dif- 
ferent theory,  and  one  more  nearly  in  line  with  eastern  practice 
P.U.R.1917B. 
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and  more  consen'ative  of  the  city's  interests.  We  assumed  that 
the  company  was  organized  primarily  for  the  sale  of  water  to 
private  consumers  for  profit,  and  the  city  was  entitled  to  get  fire 
protection  at  its  actual  cost  as  an  incidental  or  surplus  service. 

"After  putting  a  valuation  upon  the  property  used  and  useful 
in  the  water  business,  we  were  compelled  to  distribute  it  between 
domestic  service  and  fire  protection  according  to  the  theory 
adopted.  Accordingly,  we  estimated  the  cost  of  a  substitute 
plant  fully  adequate  for  domestic  service,  but  without  the  re- 
serve necessary  to  meet  the  fire  hazard  and  without  any  of  the 
equipment  designed  exclusively  for  fire  protection.  This  esti- 
mated cost  we  set  up  as  the  investment  on  the  basis  of  reproduc- 
tion cost  new  properly  chargeable  to  domestic  service.  The  dif- 
ference between  this  investment  and  the  cost  of  the  company's 
plant  as  actually  constructed  and  in  use  was  treated  as  the  sur- 
plus investment  properly  chargeable  to  fire  protection.  Of  course, 
in  arriving  at  the  actual  amount  of  the  present  investment,  ac- 
crued depreciation  was  deducted. 

"On  this  basis  we  found  that  28,2  per  cent  of  the  entire  invest- 
ment was  attributable  to  fire  protection.  This  percentage  varied 
with  the  different  classes  of  property.  Of  the  value  of  the  mains 
it  was  about  22  per  cent;  of  pumping  station  buildings,  25.7  per 
cent;  of  water  lands,  wells,  and  suction  lines,  83  per  cent;  of 
pumping  machinery  and  standpipes,  50  per  cent;  of  hydrants, 
100  per  cent;  of  filters,  meters,  tools,  office  building  and  land, 
miscellaneous  equipment  and  going  value,  no  per  cent."  (144 
American  City  Pamphlets,  2,  3.) 

Maury,  by  some  method  which  is  not  fully  stated  in  his  report 
on  suggested  water  rates,  appears  to  be  of  the  opinion  that  some 
51  or  52  per  cent  of  the  water  property  should  be  apportioned 
to  fire  protection.  Lilley  apparently  apportions  slightly  less  than 
40  per  cent  to  fire  protection. 

[47]  After  a  full  analysis  of  the  local  situation  in  the  city  of 
Lincoln,  as  recorded  by  testimony  and  exhibits  herein,  and  with 
due  consideration  to  the  many  and  various  theories  of  appor- 
tionment of  water  property  between  fire-protection  service  and 
general  domestic  service,  the  Commission  concludes  that  some- 
thing over  40  per  cent,  possibly  43  per  cent  of  the  value  of  the 
total  water  property  determined  hereinabove,  is  chargeable  to 
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fire-protection  service,  and  that  the  balance  of  say  57  per  cent  is 
assignable  to  general  water  service,  t.  e.,  the  fire-protectioH  serv- 
ice (municipal  and  private  combined)  should  take  43  per  cent  of 
the  interest,  depreciation,  and  taxes,  and,  in  addition,  should 
take  43  per  cent  of  such  operating  expenses  as  are  directly  as- 
signable to  capacity,  as  well  as  a  small  percentage  (say  1  per 
cent)  of  the  operating  expenses  assignable  to  output  The  total 
proper  charges  to  fire-protection  service  thus  become,  approxi- 
mately : 


Charge. 


Operating  expeni 

Capacity,  including  taxes 

Output 

Consumer , 

ToUl 

Mixed  expenses — 

Depreciation 

Interest 

Total 


Total 

Amount. 


$4,000 
4,000 
3,500 


$11,600 

$  3,300 
15,050 


$29,850 


To  Fire  Protection. 


Per  Cent.       Amount. 


43 

1 
0 


15.3 

43 

43 


32.4 


$1,720 

40 

0 


41,760 

$1,419 
6,472 


$9,051 


This  total  fire-protection  charge  of  $9,651  is  to  be  divided  be- 
tween the  municipality  itself  and  the  consumers  who  have  pro- 
vided themselves  with  private  fire-protection  service.  The  pri- 
vate fire-protection  service,  according  to  Hammond^s  exhibit 
A-F-XI.  consists  of  the  following: 


Consumer. 
O) 

Senrice, 
(2) 

Annoal  Charge. 

Present. 
(J) 

Ordered. 

1 

Majestic  Theatre  

One  2-lnch  hose 

$50.00 
50.00 
50.00 
48.00 

850.00 
24.40 

106.00 

'  140 

40 

2 

Latham  Coal  CompaDy  ... 
Citizens  Coal  Company  ... 
Mattresfl   factory    .........  t 

One  2-lnch  fire  line 

One  6-lnch  fire  line   ,. 

120 

2-lnch  fire  line 

1 

Lincoln  State  School  

Lincoln  Casket  Company  . 
Orphans*  Home  

29  hydrants;  8inch  line  

488  sprinkler  heads ;  6-lnch  line 
6  hydrants;  S-lnch  line 

160 
120 
100 

Total  

s 

$l,m.40 

$840 

'Mattress  factory  recently  burned. 

It  has  been  the  past  practice  of  the  respondent  to  contract  witii 
consumers  at  special  rates  for  this  private  fire-protection  service, 
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and  the  said  special  rates  appear  to  have  little  equitable  basis. 
The  discriminatory  character  of  the  rates  may  be  seen  at  a 
glance.  A  single  hydrant  at  the  Citiz^is  Coal  Company  is 
charged  at  $50  per  annum,  and  6  hydrants  at  the  Orphans'  Home 
are  charged  at  $17.50  each ;  whereas  29  hydrants  at  the  Lincoln 
State  School  are  billed  at  $29  each.  Moreover,  an  8-inch  service 
line  to  the  Lincoln  State  School  is  charged  at  $850  per  annum^ 
whereas  an  8-inch  line  to  the  Orphans'  Home  is  charged  at  only 
$105  annually.  Obviously,  there  has  been  no  uniform  basis  of 
charge  for  the  said  fire-protection  service,  and  it  becomes  neces- 
sary for  this  Commission  to  establish  some  reasonable  and  uni- 
form basis.  Maury,  in  computing  his  suggested  rates,  proposed 
that  the  existing  charges  for  private  fire-protection  service  re- 
main unchanged;  LiHey  proposed  to  have  the  hydrant  rental 
for  private  fire  protection  the  same  as  for  municipal  service; 
neither  scheme  is  perfectly  sound.  Maury  proposes  that  which 
is  inherently  discriminatory;  Lilley  neglects  the  difference  in 
the  nature  of  the  installations.  All  private  fire-protection  service 
does  not  consist  of  standard  fire  hydrants ;  but  instead  there  is  an 
equivalent  automatic  sprinkler  system  at  one  premises,  and  a 
pipe  with  taps  at  another.  In  reality,  the  actual  service  which  is 
rendered  as  fire  protection  is  to  place  the  entire  fire-pump  reserve 
of  the  respondent's  plant  upon  the  entire  water  distribution 
system  in  order  jto  create  adequate  pressure  at  any  locality  where 
a  *fire  may  happen  to  break  out,  whether  that  fire  be  in  a  general 
residential  district  or  upon  some  private  grounds.  Private  fire 
protection  is  usually  required,  either  by  special  municipal  ordi- 
dinance  or  by  requiremejits  of  fire  underwriters,  who  make  dif- 
ferential rates  dependent  upon  the  various  risks  of  the  insured. 
Private  fire  protection  lowers  the  risk;  and,  to  secure  the  lesser 
risk  and  lower  insurance  rates,  underwriters  desire  the  largest 
practicable  size  of  service  connection,  consumers  desire  the  lowest 
possible  rates  (both  insurance  and  water),  and  the  water  utilities 
in  general  desire  to  secure  the  greatest  possible  revenue  from  the 
said  service;  hence  the  result,  during  an  unregulated  past,  has 
been  a  three-cornered  controversy,  wherein  a  trade  and  a  special 
contract  was  the  invariable  outcome  of  each  situation. 

[48]  In  this  particular  case,  the  Commission  is  of  the  belief 
that  a  more  equitable  basis  of  rates  for  fire  protection,  wherever 
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consumers  have  installed  and  own  their  individual  fire-protection 
apparatus,  is  to  make  a  service  charge  which  is  proportional  to 
the  size  of  the  service  pipe.  Such  a  system  of  fire-protection 
rates  will  eliminate  the  water  utility  from  the  aforesaid  three- 
cornered  controversy.  The  underwriters  state  the  size  and  kind 
of  fire-protection  service  for  which  they  will  give  certain  insur- 
ance rates,  and  it  is  then  purely  a  matter  of  volition  on  the  part 
of  the  insured  as  to  whether  he  will  pay  the  definite  rate  of  the 
water  utility  based  upon  the  size  of  the  service,  or  pay  a  higher 
insurance  premium  to  the  underwriters.  At  least,  a  definite 
basis  of  charge  for  fire-protection  service  is  conducive  to  undis- 
criminatory  relations  between  the  parties  concerned. 

[49]  In  contrast  to  privately  owned  fire-protection  systems, 
there  exists  the  possibility  of  a  future  consumer  desiring  the 
respondent  to  install  fire  lines  for  him.  This  class  of  service  is 
quite  comparable  with  the  fire-protection  service  rendered  to  the 
city  of  Lincoln,  and  the  Commission  hereinbelow  is  establishing 
rates  for  such  private  fire-protection  service  similar  to  those  fixed 
for  extensions  and  additions  to  the  municipal  service.  Inasmuch 
as  such  a  private  fire-protection  service  is  liable  to  throw  a  con- 
siderable installation  cost  upon  the  utility,  it  is  only  fair  that 
this  class  of  service  be  protected  by  a  reasonable  contract  which 
contains  a  stipulation  that  the  consumer  will  agree  to  pay  the 
established  rates  for  a  predetermined  period  of  time.  It  is  con- 
templated, however,  that  all  the  present  consumers  having  special 
fire-protection  service,  will  fall  under  the  aforesaid  service 
charges.  It  is  very  probable,  thou^,  that  future  fire-protection 
installations,  in  order  to  be  perfectly  imdiscriminatory,  will 
make  it  necessary  to  resort  to  a  combination  of  the  service  and 
footage  rates. 

Of  the  aforesaid  special-contract  rates  for  private  fire-protec- 
tion systems,  it  is  quite  apparent  that  a  change  must  be  made  in 
the  charge  assessed  at  present  to  the  Lincoln  State  School,  which 
has  some  twenty-nine  privately  owned  fire  hydrants  connected  to 
its  own  private  distribution  system, — a  service  which  is  in  no 
manner  comparable  to  the  municipal  service  which  is  rendered  to 
the  city  of  Lincoln  through  hydrants  and  mains  owned  by  the  re- 
spondent.   It  seems  that  the  respondent  some  years  ago  made  a 

contract  with  the  Lincoln  State  School  to  furnish  water  for  gen- 
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oral  oonsumption  at  5  cents  per  thousand  gallons^  upon  the  con- 
diticHi  that  an  annual  charge  of  $850  would  be  paid  for  fire-pro- 
tecticm  service.  Neither  charge  was  determined  upon  a  scientific 
basis,  and  the  result  which  manifests  itself  is  that  the  two  charges 
are  quite  disproportionate  to  their  respective  costs  of  service^ 
the  charge  for  fire  protection  is  somewhat  too 'high,  and  the 
chai^  for  metered  water  is  somewhat  too  low.  The  rates  which 
are  fixed  by  order  hereinbelow  are  believed  to  be  fair  and  reason- 
able and  are  designed  to  correct,  not  only  the  said  discrepancies 
in  the  charges  to  the  Lincoln  State  School,  but  also  to  correct  the 
somewhat  insufficient  charges  which  have  heretofore  been  made 
to  one  or  two  other  consumers  who  have  enjoyed  somewhat  dis- 
criminatory rates  for  fire-protection  service.  A  comparison  of 
the  former  and  new  rates  for  fire-protection  service  is  set  forth 
in  columns  3  and  4  of  the  foregoing  table,  which  lists  all  fire- 
protection  services. 

It  appears  that  something  like  $640  (total)  should  be  borne 
by  the  private  fire-protection  service;  this  leaves  a  balance  of 
approximately  $9,000  which  is  to  be  distributed  among  the  city 
of  Lincoln's  204  fire  hydrants,  and  among  the  mains  to  supply 
the  said  hydrants.  To  ascertain  the  relative  amounts  of  the 
service  charge  per  hydrant  and  the  charge  per  foot  of  main  to 
govern  future  conditions  of  an  increasing  number  of  hydrants 
and  of  extensions  of  mains  to  serve  the  said  greater  number  of 
hydrants,  it  becomes  necessary  to  apportion  the  said  amount  of 
$9,000,  which  the  city  is  required  to  pay,  between  hydrant  rent- 
als and  footage  charges.  A  brief  computation  indicates  that  $5 
per  hydrant  will  be  compensatory  of  the  average  annual  fixed 
charges  (i.  e.,  return  and  depreciation  on  the  average  cost  of  the 
hydrant,  including  its  installation  cost),  plus  the  average  operat- 
ing costs  including  maintenance  and  taxes.  Therefore  the  204 
hydrants  (on  the  date  of  the  valuation)  would  produce  $1,020, 
leaving  $8,000  (approximately)  to  be  secured  on  a  footage  basis ; 
and,  for  this  determination,  it  may  be  assumed  (following 
Maury's  theory)  that  the  apportionment  of  43  per  cent  of  the 
plant  equipment,  building  and  structures,  land,  distribution 
system,  etc.,  which  has  been  hereinbefore  assigned  to  fire-protec- 
tion service,  is  proportional,  respectively,  to  the  size,  length,  and 
cost  of  the  distribution  mains.  The  total  cost  of  the  water  dis- 
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tribution  mainB  lies  between  $85,000  and  $90,000,  made  up  of 
the  following  units,  which  are  inserted  here,  not  in  sanctum  of 
the  accuracy  of  each  individual  item,  but  as  a  general  index  to  the 
figures  which  must  be  determined  approximately  in  order  to  de- 
rive the  footage  charges  for  fire-protection  service  herein,  to  wit: 


size  of  Pipe. 

a) 


4-incb 
G-inch 
8-inch 
lO-inch 
l2-incli 


Unit  Cost 

Unit  Cost 

roUI  Unit 

Pipe. 

Labor. 

Cost. 

(2) 

(3) 

w 

10.80 

10.21 

10.61 

45 

25 

70 

63 

2i 

91 

85 

81 

l.lt 

i.oe 

34 

1.4: 

Length  of 


(5) 


86.000  feet 

36.446  feet 

34.602  feet 

5^201  feet 

4^1  feet 


Total 
Cost. 

(6) 


$18,360 
25,512 
31.4S7 
6.033 
6.00/ 


$87,399 


The  total  footage  charge  to  be  raised  is  $8,000,  which  bears  the 
ratio  of  9:100  approximately  to  the  total  investment,  in  distri- 
bution mains.  Applying  this  ratio  to  the  total  unit  costs  of  the 
various  sizes  of  pipe,  the  footage  charge  develops  as  follows : 


Size  of  Pipe. 

a) 

Total  Unit 
Cost. 

(2) 

Ratio. 
(8) 

Unit  Charge. 

Theoretical. 
(4) 

Adopted. 

4-inch  

10.51 
70 

1.43 

9:100 
9:100 
9:100 
9:100 
9:100 

4J6c 

6.80c 

8.19c 

10.44c 

12.87c 

5.0c 

6-inch 

6.0c 

8-Inch  

8.0c 

10-inch  

11.0c 

12-inch  

14.0< 

These  adopted  unit  charges  are  to  be  checked  against  the  total 
charges  which  are  to  be  paid  for  fire-protection  service  as  follows : 


Size  of  Pipe. 

a) 


4-lnch 
6-inch 
8-inch 
10-lnch 
12-inch 


Adopted 
Unit    Charge. 

(2) 


6.0c 

6.0c 

8.0c 

11.0c 

14.0c 


Length   of 
Pipe. 

(3) 


36.000  feet 

86.446  feet 

34.602  feet 

5.201  feet 

4.201  feet 


Total 

Reyenne. 

(4) 


$1,800 
2,187 
2.768 


Total    $7,915 

Revenue  from  204  hydrants  at  $6  each 1,020 

Revenue  from  private  hydrant  rental   640 

Total    $9,575 


The  said  footage  charge  of  $7,915  plus  $1,020  in  hydrant  rentals, 
or  $8,935,  is  approximately  what  the  city  of  Lincoln  should  pay 
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to  the  respondent  for  the  cost  of  fire-protection  service,  as  ren- 
dered on  the  date  of  the  valuation, — November  1,  1914, — and 
the  unit  figures  are  the  charges  which  should  be  assessed  to  the 
city  of  Lincoln  for  all  extensions  to  the  mains  (for  fire  hydrant 
purposes)  and  for  additional  fire  hydrants  since  the  said  date  of 
the  valuation;  and  the  said  unit  figures  are  to  prevail  as  rates 
for  future  extensions  of  mains  and  for  future  additional  hydrants 
until  the  said  rates  shall  be  changed  upon  showing  in  a  manner 
prescribed  by  statute.  In  general,  the  respondent  should  have 
the  right  to  determine  the  size  of  a  main  which  may  be  required 
for  additional  combination  general  and  fire-protection  use  (ex- 
cept private  fire-protection  services) ;  and  at  the  same  time,  in 
return  for  the  compensation  allowed  herein,  the  respondent  will 
be  required  to  maintain  its  water  plant  and  equipment  in  excel- 
lent condition  and  with  ample  facilities  to  render  adequate  fire- 
protection  service  at  all  times  in  the  city  of  Lincoln.  In  event 
there  is  disagreement,  however,  as  to  the  proper  size  of  a  new 
main  to  be  installed,  or  as  to  the  adequacy  of  the  fire-protection 
service,  this  Commission  may  be  called  upon  to  adjudicate  the 
said  differences. 

The  general  domestic  service  will  be  required  to  bear  the  total 
permissible  water  revenue  herein  less  the  total  amount  to  be 
borne  by  the  fire-protection  service,  with  due  allowance  for  the 
respondent's  nonoperating  and  miscellaneous  revenue.  It  is  not 
a  difficult  matter  to  compile  a  bloct  rate,  similar  to  the  aforesaid 
electric  rates  for  residential  and  commercial  services,  which  will 
equalize  the  allotted  revenue  of  the  water  department.  A 
schedule  of  block  rates  for  general  water  service  such  as  this 
Commission  considers  fair,  reasonable,  and  equitable  in  this  par- 
ticular case,  is  set  forth  in  the  order  hereinbelow ;  and  the  said 
schedule  is  of  such  form  as  to  recognize  a  reasonable  consumer 
charge  in  the  initial  block,  and,  in  addition,  is  of  such  commer- 
cial practicability  as  will  admit  of  a  low  average  rate  to  the 
larger  consumers,  a  result  advocated  earnestly  by  the  respond- 
ent, to  wit: 

".     .     .     In  consideration  of  any  change  in  the  schedule,  we 

cannot  overemphasize  the  importance  of  keeping  in  mind  the 

element  of  commercial  practicability,  to  the  end  that  business 

development,  so  advantageous  not  only  to  the  company,  but  to 
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all  its  consumers,  should  not  be  retarded.  •  •  ."  (Respond- 
ent's brief,  p.'  97.) 

[50]  As  for  minimum  bills  for  water  service,  the  Commission 
is  inclined  to  permit  the  existing  form  which  is  used  by  the  re- 
spondent for  metered  service  to  remain  in  effect,  but  will  require 
an  adjustment  to  be  made  in  the  magnitude  of  the  charges  so  as 
to  render  minimum  bills  commensurate  with  the  value  of  the 
water  service.  At  present,  the  respondent's  water-rate  schedule 
provides  for  a  minimum  bill  of  75  cents  per  month  to  be  ren- 
dered for  every  ^-inch  meter  service,  $1.50  per  month  for  each 
£-inch  meter  service,  $2  per  month  for  each  1-inch  meter  service, 
$3  per  month  for  each  l^inch  meter  service,  and  $4  per  month 
for  each  2-inch  meter  service.  These  minimimi  charges  are 
found  to  be  too  high,  and  the  Commission  is  of  the  opinion  that 
fewer  classifications  are  more  desirable.  In  the  electric-rate 
schedules  hereinabove,  minimum  bills  could  be  apportioned  ap- 
proximately with  cost  by  the  classifications  of  service  to  arrive 
at  75  cents  per  month  per  meter  for  residential  consumers  and 
$1  per  month  per  meter  for  commercial  consumers ;  but  with  the 
water  colisumers  it  is  necessary  to  classify  according  to  the  size 
of  service.  It  is  believed  that  a  fair  degree  of  equity  will  result 
if  minimum  bills  are  fixed  at  50  cents  per  month  for  f-inch 
services  (or  smaller),  $1  per  month  for  f-inch  and  1-inch  serv- 
ices, and  $2  per  month  for  1^-inch  and  larger  services;  except 
that  for  the  few  special  cases  of  water  meters  of  4-inch  size  and 
larger,  the  minimum  monthly  bill  shall  be  commensurate  with 
the  cost  of  the  meter  plus  its  installation. 

The  Commission  finds  and  determines  that  the  rates  now 
charged  for  electric  and  water  service  by  the  Lincoln  Water  & 
Light  Company,  in  so  far  as  such  rates  differ  from  the  rates 
hereinafter  ordered  to  be  placed  in  effect,  are  unjust  and  unrea- 
sonable, and  that  the  just  and  reasonable  rates  to  be  charged  by 
the  said  Lincoln  Water  &  Light  Company  and  to  be  hereafter 
observed  and  enforced,  are  those  hereinafter  fixed. 

The  Commissi-^n  f\irther  finds  that  the  rates  hereinafter  fixed 

by  this  order  will  give  to  the  Lincoln  Water  &  Light  Company 

revenues  sufficient  to  yield  a  fair  return  upon  the  reasonable 

value  of  the  properties  of  the  said  company,  after  paying  all 

reasonable  fixed  charges  and  operating  expenses  incurred  in  the 
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manufacture  and  distribution  of  electricity,  and  in  the  supplying 
and  distribution  of  water  in  the  city  of  Lincoln  and  vicinity. 

It  is  therefore  ordered  that  the  rates,  charges,  and  rules  for 
electric  and  water  service  which  this  Commission  determines  to 
be  the  just,  reasonable,  and  sufficient  rates,  charges,  and  rules 
which  are  to  be  hereafter  observed  by  the  Lincoln  Water  &  Light 
Company  and  in  force  in  the  city  of  Lincoln  and  vicinity, 
county  of  Logan,  Illinois,  until  subsequently  modified  either  in 
an  order  of  this  Commission  or  in  other  manner  provided  by 
statute,  shall  be  in  accordance  with  the  following  schedules: 

RATES  FOR  ELECTRIC  SERVICE 

Authorized  to  Be  Charged  by  the 

LINCOLN  WATER  &  LIGHT  COMPANY, 

in  Lincoln,  Illinois. 

Schedule  "A" — Residential-Lighting  Service. 
Available  for  any  metered  consumer  usin^  the  company's  standard  electric 
service  for  residences,  provided  that  service  hereunder  shall  not  be  fur- 
nished to  motor  installations  having  a  total  capacity  of  more  than  1  horse 
power. 

Rate.  Per  Kw.  Hr. 

1.  For  the  first  20  kw.  hrs.  used  per  month lie  (gross) 

2.  For  all  electricity  over  20  kw.  hrs.  used  per  month   ......     7o  (gross) 

Discount. 

A  discount  of  1  cent  per  kw.  hr.  shall  be  allowed  on  all  accounts  which 
are  paid  in  full  within  ten  days  after  the  rendition  of  the  statement. 
Statements  shall  be  rendered  monthly,  on  a  day  reasonably  close  to  the 
first  of  the  month. 

Minimum  BUI. 

A  minimum  charge  of  76  cents  per  month  per  meter  shall  be  assessed  to 
each  consumer  who  fails  to  use  8  kilowatt  hours  of  electricity  during  any 
month. 

Schedule  "B" — Commercial-Lighting  Service. 

Available  for  any  metered  consumer  using  the  company's  standard  elec- 
tric service  for  stores,  offices,  churches,  restaurants,  saloons,  lodge  halls, 
dance  halls,  laimdries,  depots,  theaters,  factories,  livery  stables,  hotels, 
clubs,  shops,  eleemosynary  institutions,  public  building,  etc.;  provided  that 
service  hereunder  shall  not  be  furnished  to  motor  installations  having  a  total 
capacity  of  more  than  1  horse  power. 

Rate. 

1.  For  the  first     30  kw.  hrs.  used  per  month 10c  (gross) 

2.  For  the  next  ^  70  kw.  hrs.  used  per  month 7c  (gross) 

3.  For  the  next  100  kw.  hrs.  used  per  month 5c  (gross) 

4.  For  the  next  300  kw.  hrs.  used  per  month 3c  (net) 

'6.  For  all  in  excess  of  500  kw.  hrs.  used  per  month 2c  (net) 

Discount. 

A  discount  of  1  cent  per  kilowatt  hour  shall  be  allowed  in  the  primary, 
secondary,  and  tertiary  blocks  on  all  accounts  which  are  paid  in  full  within 
ten  days  after  the  rendition  of  the  statement.     Statements  shall  be  ren* 
dered  monthly,  on  a  day  reasonably  close  to  the  fir^t  of  the  month. 
P.U.R.19i7B. 
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Minimum  Bill, 

A  minimum  charge  of  $1  per  month  per  meter  shall  be  assessed  to  each 
customer  who  fails  to  use  11.11  kilowatt  hours  of  electricity  during  any 
month. 

Schedule  ''C"— Flat-Rate  Sign,  Window,  and  Ornamental -Post  Lighting 

Service. 

Restrictions, 

This  rate  is  anplicable  only  to  sign,  window,  ornamental-post,  and  other 
outdoor  display  lighting.  In  the  district  covered  by  the  company's  patrol 
service  {provided  the  hours  of  burning  reasonably  conform  to  the  hours 
for  which  this  patrol  service  is  re^larly  available),  the  switching  shall  be 
performed  by  the  company.  In  districts  outside  that  covered  by  the  com- 
pany's regular  patrol  service  (or  in  event  the  hours  of  burning  do  not  rea- 
sonably conform  to  the  hours  for  which  patrol  service  is  available),  the 
switching  must  be  controlled  by  a  time-switch  satisfactory  to  the  company, 
installed  at  the  cost  of  the  consumer,  and  maintained  by  the  company;  or, 
it  must  be  controlled  by  some  other  approved  means  which  will  insure  the 
lighting  and  extinguishing  of  the  lamps  at  the  predetermined  time.  No 
change  in  the  wattage  of  lamps  will  be  permitted  without  the  consent  of 
the  company. 

Rate,  Per  Kw.  Hr. 

For  all  consumption,  not  including  maintenance  of  the  signs  or 
fixtures  or  the  renewal  of  the  lamps   4)c  (gross) 

Optional  Rate, 

For  all  consumption,  including  maintenance  of  the  signs  or  fix- 
tures and  the  renewal  of  Ismips  5^c  (gross) 

Method  of  Estimating  Consumption. 

For  service  under  schedule  **C,"  the  consumption  may  be  estimated  and 
predetermined,  provided  the  service  is  controlled  and  limited  to  certain 
speciiied  hours  of  burning.  The  method  of  estimating  the  consumption  in 
kilowatt  hours  shall  consist  of  multiplying  the  total  capacity  (or  wattage) 
of  the  installation  (expressed  in  kilowatts)  by  the  number  of  hours  per 
month  of  burning.  Rate  ''C"  ordinarily  will  not  require  the  installation  of 
electric  meters. 

Discount. 

A  discount  of  i  cent  per  kilowatt  hour  shall  be  allowed  on  all  accounts 
which  are  paid  in  full  within  ten  days  after  the  rendition  of  the  state- 
ment. Statements  shall  be  rendered  monthly,  on  a  day  reasonably  close  to 
the  first  of  the  month. 

Minimum  Bill. 

The  rate  specified  above  shall  constitute  the  minimum  bill,  except  the 
minimum  installation  which  will  be  considered  under  this  schedule  will  be 
200  watts. 

Proviso. 

In  order  that  equity  may  be  established  between  the  aforesaid  rates  of 
schedule  *'C''  and  the  special  contract  rates  heretofore  in  efi'ect  for  certain 
consumers  in  the  city  of  Lincoln,  who,  by  the  terms  of  their  respective 
sign-lighting  contracts,  have  acquired  ownership  of  their  individual  electric 
signs,  the  company  may  file  with  the  Commission  an  undiscriminatory  rate 
schedule  which,  by  somewhat  lower  rates  than  the  aforesaid,  recognizes  the 
consumer's  ownership  in  the  said  electric  signs. 

Schedule   "D*' — ^Alternating-Current  Power   Service. 

Applicable  to  any  metered  consumer  using  the  company's  standard  alter- 
nating-current electric  service  for  power  purposes. 

t^ate.  Per  Kw.  Hr. 

1.  For  the  first  30  hours'  use  per  month  of  consumer's  monthly 

maximum  demand   Oc  (eross) 
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2,  For  the  next  30  hours*  use  per  month  of  consumer's  monthly 

maximum  demand 5c   (gross ) 

3.  For  all  in  excess  of  60  hours'  use  per  month  of  consumer's 

monthly  maximum  demand   2c      (net) 

Determination  of  Mawimum  Demand, 

(See  separate  statement  following  rate  schedules.) 

Discount. 

A  discount  of  1  per  cent  kw.  hr.  from  the  primary  and  secondary  ratte 
shall  be  allow^  on  all  accoimts  which  are  paid  in  full  within  ten  days 
after  the  rendition  of  the  statement.  Statements  shall  be  rendered  monthly, 
on  a  day  reasonably  close  to  the  first  of  the  month. 

Minimum  Bill, 

Fifty  cents  per  monjh  per  horse  power  of  motors  connected,  up  to  and 
including  6  horse  power.  Thirty-five  cents  per  month  per  horse  power  for 
all  motors  connected  in  excess  of  5  horse  power,  provided  that  no  minimum 
bill  shall  be  less  than  $1  per  month  per  consumer.  Jn  case  electrical  equip- 
ment (other  than  motors)  is  connected  with  the  circuits,  the  minimum  bill 
shall  be  computed  upon  the  basis  of  the  equivalent  horse  power  required  by 
tuch  apparatus. 

Schedule  "E^— Direct-Current  Power  Service. 

Applicable  to  any  metered  consumer  using  the  company's  standard  direct- 
current  electric  service  for  power  purposes. 

Rate,  Per  Kw.  Hr. 

1.  For  the  first  30  hours*  use  per  month  of  consumer's  monthly 

maximum  demand   9c     (gross) 

2.  For  the  next  30  hours'  use  per  month  of  consumer's  monthly 

maximimi  demand   5ic  (gross ) 

8.  For  all  in  excess  of  60  hours'  use  per  month  of  consumer's 

monthly  maximum  demand   3c        (net) 

Determination  of  Mtupimum  Demand, 

(See  separate  statement  following  rate  schedules.) 

Ditcount, 

A  discoimt  of  1  cent  per  kw.  hr.  from  the  primary  and  secondary  rates 
shall  be  allowed  on  all  accounts  which  are  paid  in  full  within  tea  days 
after  the  rendition  of  the  statement.  Statements  shall  be  rendered 
monthly,  on  a  day  reasonably  close  to  the  first  of  the  month. 

Minimum  BUI, 

Fifty  cents  per  month  per  horse  power  of  the  motors  connected,  up  to 
and  including  5  horse  power.  Thirty-five  cents  per  month  per  horse  power 
for  all  motors  connected  in  excess  of  5  horse  power,  provided  that  no  mini- 
mum bill  shall  be  less  than  $1  per  month  por  consumer.  In  case  electrical 
equipment  (other  than  motors)  is  connected  with  the  circuits,  the  mini- 
mum bill  shall  be  computed  upon  the  basis  of  the  equivalent  horse  power 
required  by  such  apparatus. 

Schedule  "F" — Off-Peak  Alternating-Current  Power  Service. 

Applicable  for  any  metered  consumer  using  the  company's  standard  alter- 
oating-cnrrent  electric  power  service,  who  will  agree  not  to  use  the  com- 
pany service  between  the  hours  of  5  p.  M.  and  10  p.  h.,  during  the  months 
of  October,  November,  December,  and  January,  and  between  the  hours  of 
6  p.  ic  and  10  p.  u^  during  the  remaining  eig^t  months  of  the  year. 

Rate,  Per  Kw.  Hr. 

1.  For  the  first  30  hours*  use  per  month  of  consumer's  monthly 

maximum    demand    7c  (gross) 

2.  For  the  next  30  hours*  use  per  month  of  consumer's  monthly 

maximimi    demand    6c  (gross) 

3.  For  all  in  excess  of  60  hours'  use  per  month  of  consumer's 

maximum  demand 2c      (net) 
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Determination  of  Mawimum  Demand, 

(See  leparate  statement  following  rate  Bchednlea.) 

Discount, 

A  discount  of  1  cent  per  kw.  hr.  from  the  primary  and  secondary  rates 
shall  be  allowed  on  all  accounts  which  are  paid  in  full  within  ten  days 
after  the  rendition  of  the  statement.  Statements  shall  be  rendered  monthly, 
on  a  day  reasonably  close  to  the  first  of  the  month. 

Minimum  Bill, 

Fifty  cents  per  month  per  horse  power  of  the  motors  connected  up  to  and 
including  6  horse  power.  TTiirty-five  cents  per  month  per  horse  power  for 
all  motors  connected  in  excess  of  5  horse  power,  provid^  that  no  minimum 
bill  shall  be  less  than  $1  per  month  per  consumer.  In  case  electrical 
equipment  (other  than  motors)  is  connected  with  the  circuits,  the  mini- 
mum bill  shall  be  computed  upon  the  basis  of  the  equivalent  horse  power 
.  required  by  such  apparatus. 

Schedule  "G" — ^Municipal  Street-Lighting  Service. 
Available  for  the  cihr  of  Lincoln  solelv  for  the  purpose  of  lighting  the 
city  streets,  idleys,  parks,  and  other  similar  public  places. 

Rate,  Each 

Per  Year. 

1.  7.5-ampere  series  inclosed  alternating-current  arc  lamps  burn- 

ing all  night  $60  (net) 

2.  7.6-ampere  series  inclosed  alternating-current  arc  lamps,  burn- 

ing on  the  Philadelphia  moonlight  schedule $48  (net) 

3.  60-watt  tungsten  lamps,  burning  all  night $20  (net) 

Discount. 

No  discount  from  the  aforesaid  rates  is  to  be  allowed.  It  is  expected 
that  all  bills  will  be  paid  promptly;  in  event  of  failure  to  pay  the  monthly 
bills  as  rendered,  the  same  shall  be  surcharged  with  the  legal  rate  of 
interest  (5  per  cent  per  annum )»  dating  from  thirty  days  after  the  ren- 
dition of  the  bill,  ana  the  aforesaid  net  rates  plus  the  said  legal  interest 
thereon  shall  constitute  the  gross  amount  which  shall  be  charged  as  rates 
for  municipal  street-lightine  service  in  tiie  city  of  Lincoln,  whenever  prompt 
payment  of  bills  is  delayed  imduly. 

Minimum  Bill. 
As  provided  in  the  rate  above. 

Proviso, 

The  company  shall  furnish  all  lamps,  wires,  and  other  equipment  re- 
quired in  rendering  electric  street-lightmg  service,  and  shall  maintain  and 
operate  the  same;  but  the  company  will  not  be  required  to  install  electric 
meters  on  municipal-arc  circuits  supplying  service  under  schedule  "G.*' 
The  hours  of  burning  to  be  in  accordance  with  a  certain  contract  heretofore 
entered  into  between  the  citv  of  Lincoln  and  the  Lincoln  Water  A.  Light 
Company  under  date  of  April  3,  1911. 

Determination  of  Maximum  Demand. 

The  maximum  demand  shall  be  considered  as  the  largest  load  which  oc- 
curs during  the  month,  and  shall  be  measured  over  a  15-minute  period,  ex- 
cept elevator  motors  for  which  the  measurement  shall  be  over  a  5-minute 
period.  For  power  installations  having  a  connected  load  of  more  than  6 
horse  power  (or  its  equivalent),  the  maximum  demand  shall  be  determined 
by  measurement  through  a  maximum-demand  indicator  which  shall  be  in- 
stalled and  maintained  by  the  company.  For  installations  of  smaller 
capacity  than  5  horse  power,  the  maximum  demand  may  be  estimated  by 
the  company  in  accordance  with  rules  which  shall  be  filed  by  it  with  the 
State  Public  Utilities  (Commission  of  Illinois,  and  subsequently  approved  by 
the  said  Commission.  In  case,  however,  any  consimier,  havmg  an  instal- 
lation of  less  than  6  horse  power,  desires  to  have  his  maximum  demand 
measured,  this  shall  be  done,  provided,  that  the  consumer  shall  purchase  a 
maximum-demand  meter  of  the  company  at  its  actual  cost,  delivered  f.  o.  b., 
P.U.K.1917B. 
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liBeofai,  and  frovided  further  that  the  installation  and  future  malntenanoe 
of  tha  tame  tliall  be  paid  for  by  the  company. 

RATES  FOR  WATER  SERVIGB 

Authorize  to  be  Charged  hy  the 

LINCOLN  WATER  k  LIGHT  COMPANY 

ff>  Lmcolm,  lUinaie, 

Schedule  "A"— General  Water  Serrioei 

Available  to  any  metered  consumer  using  the  company's  standard  water 
senrice  for  residences,  bakeries,  hotels,  blacksmith  shops,  boarding  houses, 
laundries,  wash  basins,  stables,  restaurants,  stores,  offices,  churches,  saloons, 
lodge  halls,  dance  halls,  depots,  theaters,  factories,  dubs,  riiops,  eleemosynary 
instituticms,  public  buildings,  etc,  for  domestic  use,  baths,  tubs,  motors, 
hydraulic  lifto,  wash  basins,  boilers^  closets,  urinals,  sprinklers,  drinking 
fountains,  etc. 

Rate, 

1.  For  the  first  1,000  cubic  feet  used  per  month,  17  cents  per  100  cubic  feet, 

equivalent  to  22}  cents  per  1,000  gallons  (gross). 

2.  For  the  next  99,000  cubic  feet  used  per  month,  8  cents  per  100  cubic  feet, 

equivalent  to  lOf  cents  per  1,000  gallons  (gross). 
8.  For  all  over  100,000  cubic  feet  used  per  month,  4  cents  per  100  cubic  feet, 
equivalent  to  6|  cents  per  1,000  gallons  (net). 

Discount, 

A  discount  of  1  cent  per  100  cubic  feet  of  water,  equivalent  to  li  cent  per 
1,000  gallons  shall  be  allowed  in  the  primary  and  secondary  blocks  on  all 
accounts  which  are  paid  in  full  within  ten  days  after  the  rendition  of  the 
statement.  Statements  shall  be  rendered  monthly  or  quarterly  (in  the 
option  of  the  company,  provided  such  option  be  exercised  without  unfair 
discrimination),  on  a  day  reasonably  close  to  the  first  of  the  month. 

Minimum  Bill, 

Minimum  duurges  shall  be  assessed  monthly  or  quarterly  to  each  consumer 
who  fails  to  use  sufficient  water  at  the  aforesaid  meter  rates  to  equalize 
the  said  minimum  charges,  in  accordance  with  the  following  table: 

Minimum 
Charge 
Sise  of  Service.  Per  Month. 

1.  |-inch,  or  smaller  $0.50 

2.  1-inch  and  1-inch 1.00 

3.  1^-inch  to  3-inch  2.00 

4.  4-inch   4.00 

6.  6-inch   8.00 

Schedule  "B"— Municipal  Fire-Protection  Service. 

Unmetered  water  service  available  only  to  the  city  of  ^incoln,  for  its  ex- 
clusive use  in  maintaining  and  extending  fire  protection  m  the  city  of  Lin- 
coln. 

Rate. 

1.  For  fire-protection  service,  as  of  the  date  of  the  valuation  herein  (No- 
vember 1,  1914)     ...    a  lump  sum  of  $8,900  per  annum. 

2.  For  increased  number  of  hvdrants  and  for  extensions  to  distribution 
mains,  since  the  said  date  of  the  valuation,  and  in  the  future,  the  net 
charges  for  additional  fire-protection  service  to  the  city  of  Lincoln,  by  the 
Lincoln  Water  ft  Light  Company,  shall  be  as  follows: 

1.  Hydrant  rental,  per  year  $6.00  each 

2.  Four-inch  main  extension,  per  year 5  cents  per  foot 

3.  Six-inch  main  extension,  per  year  6  cents  per  foot 

4.  Eight-inch  main  extension,  per  year 8  cents  per  foot 

6.  Ten-inch  main  extension,  per  year  11  cents  per  foot 

6.  Twelve-inch  main  extension,  per  year   14  cents  per  foot 

P.U.R.1917B, 


Digitized  by 


Google 


198  ILLINOIS  PUBLIC  UTILITIES  COMMISSION. 

Discount, 

No  discount  from  the  aforesaid  rates  is  to  be  allowed.  It  is  expected 
that  all  bills  will  be  paid  promptly;  in  event  of  failure  to  pay  the  monthly 
bills  as  rendered,  the  same  shall  be  surcharged  with  the  legal  rate  of  interest 
(5  per  cent  per  anniun),  dating  from  thirty  days  after  the  rendition  of 
the  bill,  and  the  aforesaid  net  rates  plus  the  said  legal  interest  thereon 
shall  constitute  the  gross  amount  which  shall  be  charged  as  rates  for  munici- 
pal lire-protection  service  in  the  city  of  Lincoln,  whenever  prompt  payment 
of  bills  IS  delayed  unduly. 

Schedule  "C" — Private  Fire-Protection  Service. 

Unmetered  water  service  available  to  any  consumer  in  the  city  of  Lin- 
coln, or  in  adjacent  territory  which  may  be  within  reasonable  extension 
distance  of  the  company's  mains,  for  fire-protection  service  only. 

Rate, 

Where  the  private  fire-protection  system  is  (or  has  been)  installed  at 
the  expense  of  the  consumer,  with  only  a  short  length  of  service  connection 
including  valve  (or  gate)  installed  by  the  company,  the  annual  charge 
(payable  monthly  or  quarterly  in  the  company's  option)  shall  be  based  on 
the  size  of  the  service  connection,  as  follows: 

Charge. 

Size  of  Service.                             Annual.  *  Quarterly.  Monthly. 

1.  Two-inch    $  44.44           $11.11  $  3.70 

2.  Three-inch    66.6a             16.66  6.55 

3.  Four-inch 88.88             22.22  7.41 

4.  Six-inch    133.33             33.33  11.11 

5.  Eight-inch    177.77             44.44  14.81 

6.  Ten-inch 222.22             65.65  18.52 

7.  Twelve-inch  266.66            66.66  22.22 

Where  the  private  fire-protection  system  is  installed  upon  request  of  a 
consumer,  under  contract  at  the  expense  of  the  company,  the  annual  charges 
(payable  monthly  or  quarterly,  in  the  company's  option),  which  are  similar 
to  the  rates  prescribed  hereinbefore  for  municipal  fire-protection  service, 
shall  be  in  accordance  with  the  following: 

Charge. 
Size  of  Service.  Annual.  Quarterly.  Monthly 

1.  Hydrant  rental,  each    $6.00            $1.50  $0.50 

2.  Four-inch  main  extension,  per  foot 6.0c            1.50c  .50c 

3.  Six-inch  main  extension,  per  foot 8.0c            2.00c  .67c 

4.  Eight-inch  main  extension,  per  foot 10.0c            2.50c  .83c 

6.  Ten-inch  main  extension,  per  foot    12.0c            3.00c  1.00c 

6.  Twelve-inch  main  extension,  per  foot 15.0c            3.75c  1.25c 

DiscounL 

A  discount  of  10  per  cent  shall  be  allowed  on  all  private  fire-protection 
accounts  under  the  aforesaid  rates  (or  10  per  cent  on  any  partiid  pay- 
ments) which  are  paid  in  full  within  ten  days  after  tjie  rendition  of  the 
statement.  Statements  shall  be  rendered  monthly  or  quarterly  (in  the 
option  of  the  company,  provided  such  option  be  exercised  without  unfair 
discrimination),  on  a  day  reasonably  close  to  the  first  of  the  month. 

Minimum  Bill. 

The  aforesaid  rates  shall  constitute  the  minimum  bill. 

It  is  further  ordered  that  the  aforesaid  rate  schedules  shall  be 
placed  in  effect  in  the  city  of  Lincoln  and  vicinity  within  forty 
days  after  the  service  of  this  order;  and  that^  within  the  said 
forty  days,  the  aforesaid  Lincoln  Water  &  Light  Company  shall 
file  with  the  Commission  a  new  and  complete  schedule  of  rates, 
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canceling  its  rate  schedules  heretofore  in  effect,  and  establishing 
the  aforesaid  rates  for  its  electric  and  water  services  in  the  said 
city  of  Lincoln  and  vicinity. 

It  is  further  ordered  that  the  aforesaid  Lincoln  Water  &  Light 
Company  shall  set  aside  annually,  for  the  purpose  of  meeting 
accruing  depreciation  in  its  properties,  the  sums  specified  here- 
inbefore, viz.: 

1.  In  the  electrical  department,  $6,000,  on  or  before  June  30, 
1917,  and  thereafter  the  same  sum  each  year  increased  by  not 
less  than  4^  per  cent  of  the  cost  of  all  additions  and  betterments 
installed  during  the  year  (exclusive  of  the  replacements  and  re- 
tirements) ; 

2.  In  the  water  department,  $3,300,  on  or  before  June  30, 
1917,  and  thereafter  the  same  sum  each  year  increased  by  not 
less  than  IJ  per  cent  of  the  cost  of  all  additions  and  betterments 
installed  during  the  year  (exclusive  of  the  replacements  and 
betterments)  ;  and  that  the  said  depreciation  funds  shall  be  duly 
credited  with  all  earnings;  shall  be  depleted  only  upon  future 
retirements  of  present  used  and  useful  utility  property,  and  only 
for  that  proportionate  part  of  the  cost  that  remains  in  the  various 
items  of  property  between  July  1,  1916,  and  the  date  of  the 
future  retirements;  and  otherwise  shall  be  used  only  in  such 
manner  as  this  Commission,  upon  application,  from  time  to  time 
may  approve. 

It  is  further  ordered  that  the  aforesaid  Lincoln  Water  &  Light 
Company  henceforth,  at  its  own  cost,  shall  provide  meters  on  all 
electric  and  water  services  which  it  is  physically  possible  to  meter 
(other  than  is  specifically  exempted  by  the  aforesaid  rate  sched- 
ules) ;  shall  arrange  to  complete  its  installations  of  electric  meters 
within  not  longer  than  six  months  from  the  date  of  this  order ; 
shall  install  the  said  electric  meters  at  a  monthly  rate  of  not  less 
than  i  of  the  total  number  of  new  electric  meters ;  shall  arrange 
to  complete  its  installations  of  water  meters  within  not  longer 
than  ten  months  from  the  date  of  this  order;  shall  install  the 
said  water  meters  at  a  monthly  rate  of  not  less  than  one  tenth 
of  the  total  number  of  new  water  meters;  shall  be  permitted 
to  charge,  in  lieu  of  the  rates  established  herein,  until  such  time 
as  all  services  are  metered,  not  to  exceed  the  flat  rates  which  have 

heretofore  been  in  effect  in  the  city  of  Lincoln ;  and  shall  report 
P.U.R.1917B. 


Digitized  by 


Google 


1D8  ILLINOIS  PUBLIC  UTILITIES  COMMISSION. 

in  writiiig,  upon  the  first  day  of  each  subsequent  month  (untU 
all  the  said  services  are  provided  with  meters),  the  progress 
which  has  been  made  in  meter  installations  during  the  month  for 
which  report  is  rendered. 

It  is  further  ordered  that  the  aforesaid  Lincoln  Water  &  Light 
Company,  within  sixty  days  after  the  date  of  this  order,  shall 
file  for  the  approval  of  this  Commission,  its  complete  revised 
rules  and  regulations  relating  to  service  connections,  wiring  in- 
stallations, plumbing  requirements,  deposits,  etc,  which  it  pur- 
poses to  establish  and  make  effective  among  the  consumers  of 
electricity  and  water  in  the  city  of  Lincoln,  provided  that  noth- 
ing in  the  said  rules  and  regulations  shall  confiict  with  the  opin- 
ion and  order  herein. 

In  case  6341,  the  Commission  permitted  the  Lincoln  Water 
&  Light  Company  to  place  in  effect  in  Brainerd  Park,  a  suburb 
of  the  city  of  Lincoln,  certain  schedules  of  rates  for  electric 
service  rendered  to  the  Lincoln  Chautauqua  Grounds  and  the 
Country  Club,  pending  the  order  and  decision  herein.  It  is  not 
apparent  that  the  rates  herein  fixed  are  equitable  charges  for 
Brainerd  Park;  accordingly,  the  Commission  will  set  the  said 
case  634rl  for  further  hearing,  at  which  the  said  Lincoln  Water 
&  Light  Company  may  make  such  showing  as  it  sees  fit  relative 
to  proper  rates. 

By  order  of  the  Commission,  at  Springfield,  Illinois,  this  28th 
day  of  November,  1916. 


COLORADO  PUBLIC  UTILITIES  COMMISSION. 

RE  MOUNTAIN  STATES  TELEPHONE  &  TELEGRAPH 

COMPANY. 

[Case  No.  22.] 

Valuation '^Reproduction  coat -^Method  of  arriving  at» 

1.  In  arriving  at  the  value  of  a  public  utility  plant  by  the  f«- 
production  cost  method,  as  understood  by  the  Colorado  Commission 
and  Its  engineers,  the  term  is  not  used  in  its  strict  sense,  but  is  so 
modified  and  altered  as  to  bring  before  the  Conimiseicm  the  cost  of 
reproducing  the  property  under  normal  or  average  conditions,  due 
regard  being  given  to  the  conditions  under  which  the  property  has' 
P.U.K.1917B. 
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beoQ  Actually   eoiutructed  and  the  prices  paid  for   labor   and  ma- 
terials. 
TaUuition^ReprodueUon  eoU^Abaence  of  adual  coat  figures  — iic- 
tual  performance. 

2.  In  the  absence  of  records  showing  the  actual  cost  of  a  utility's 
plant,  the  cost  new  may  be  estimated  by  determining  the  actual  per- 
formance of  the  company  for  a  period  of  years. 

Valuation -^  JPaving  over  tnaina^^  Underground  telephone  oonduUs. 

3.  Only  such  paving  as  has  actually  been  cut  and  properly  re- 
placed in  the  installation  of  underground  telq»hone  conduits  is  to  be 
considered  in  a  rate  yaluation. 

Valuation  ^Teleph€me  righta  of  waif  ^^  ActtuU  coet  vereue  reproduc" 
tion  eoet, 

4.  The  actual  sacrifice  made  by  a  telephone  company  in  acquiring 
rights  of  way,  when  determinable,  rather  than  their  cost  of  reproduc- 
tion, should  be  taken  as  a  measure  of  their  value  for  rate  making. 

Valuation  ^Telephone  plants  Lands  ^^  Market  value. 

5.  The  lands  of  a  telephone  company  should  be  appraised  at  their 
fair  market  value  for  rate  making. 

Valuation '^Overhead     cliarges -^  Contingenciee     and     omissions'-^ 
Buildings --^  Bights  of  way, 

6.  No  additional  allowance  should  be  made  for  contingencies  and 
omissions  on  buildings  in  a  rate  valuation,  where  already  included  in 
the  appraisal  of  the  buildings;  nor  should  any  allowance  be  made  for 
contingencies  and  omissions  on  rights  of  way  where  the  Commission 
ascertains  the  yahie  of  the  latter  by  the  actual  sacrifice  rather  than 
the  cost  of  reproduction  method. 

Valuation '^Overhead '^Interest  during  oon&trtuytion. 

7.  Interest  during  construction  is  a  proper  element  of  value  in  a 
▼ahiatian  for  rate  making. 

Valuation  —  Overheads  —  Interest     during     construction  —  Paving  — 
Bights  of  way. 

8.  No  allowance  should  be  made,  in  a  rate  valuation,  for  interest 
during  construction,  on  paving  not  cut  by  a  telephone  company  in 
laying  conduits,  or  on  the  reproduction  cost  of  rights  of  way,  where 
the  Commission  does  not  adopt  reproduction  cost  as  the  measure  of 
value  of  such  rights. 

Valuation  —  Worhing  capital  —  Definition. 

9.  Working  capital  is  the  amount  of  cash,  supplies,  or  other 
available  assets  that  may  be  readily  converted  into  cash,  reasonably 
necessary  for  the  purpose  of  meeting  the  current  obligations  of  the 
company  as  they  arise,  and  to  enable  it  to  operate  economically  and 
efficiently. 

Valuation'^ Working  capital ''- What  4t  shotUd  include. 

10.  Working  capital  should  include  such  a  stock  of  material  and 
supplies  as  is  necessary  to  enable  a  utility  to  make  repairs  and  minor 
replacements  chargeable  to  operation  without  unreasonable  delay  or 
expense,  and  to  meet  operating  contingencies  and  emergencies  not 
taken  care  of  by  other  reserves  and  allowances;  and  it  should,  in  gen- 
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eral,  be  a  sum  sufficient  to  bridge  the  gap  between  outlay  and  reim- 
bursement. 
Valtiat  ion '^Working  capital '^  Detertninatian -^  Elementa  to  "be  con* 
sidered. 

11.  In  the  determination  of  working  capital  due  regard  should 
be  given  to  the  company's  ordinary  outstanding  accounts,  both  pay- 
able and  receivable,  average  condition  of  its  stock  of  supplies,  the 
natural  risks  of  the  business,  the  method  of  purchasing  its  supplies, 
and  the  carrying  of  its  accounts  with  banks  and  others, — ^whether  at 
interest  or  otherwise, — the  method  of  rendering  bills  for  service  and 
the  time  required  for  the  payment  thereof,  as  well  as  all  other  ex- 
penses, circumstances,  and  conditions  bearing  upon  the  economical 
and  efficient  operation  of  the  company. 
Valtiation -^  Workitig  capital —^  Amount  invested  in  securities  of  a»i-> 
other  company, 

12.  The  amount  invested  in  the  securities  of  another  company 
should  not  be  included  in  the  working  capital  of  the  utility  for  rate 
making. 

Valuation  —  Worlcing  capital  —  Deposits  from,  subscribers, 

13.  Subscribers'  deposits  should  not  be  included  in  the  amount 
allowed  for  working  capital  of  a  utility  for  rate  making. 

Valuation  ^  Reproduction  cost  ^^  Element  to  be  considered. 

14.  The  cost  of  reproduction  of  an  interstate  telephone  company 
located  in  a  particular  state  and  properly  apportioned  thereto  is  a 
proper  element  to  be  considered  in  iinding  its  value  for  rate  purposes. 

DeprecicUion'^  Service  conditions  as  measure  of, 

15.  The  service  condition  of  tlie  property  of  a  pubUe  utility  is  not 
a  measure  of  its  depreciation  in  a  valuation  for  rate  purposes,  and  is 
therefore  of  no  assistance  in  arriving  at  the  amount  which  should 
be  in  the  reserve  for  accrued  depreciation,  the  amiual  rate  at  which 
such  reserve  should  be  set  aside,  or  the  amount  whicI;L  sl^ould,  in  fair- 
ness to  the  patrons,  be  deducted  for  rate-making  purposes. 

Depreciation '^Accrued -^Method  of  determining. 

16.  In  arriving  at  the  amount  of  accrued  depreciation  ot  the 
property  of  a  telephone  company  for  an  entire  state,  the  Colorado 
Commission  rejected  the  inspection  method,  and  approved  the  result 
reached  by  a  combination  of  the  age  and  life  method  and  the  inspec- 
tion method;  the  lives  assigned  to  the  depreciable  property  being  in 
each  case  based  upon  the  actual  conditions  established  as  reasonable 
for  the  case,  rather  than  depreciation  rates  made  use  of  in  other  cases. 

Valuation-^ Going  value '^ Cost  of  establishing  business, 

17.  An  amount  claimed  by  a  telephone  company  for  "miscellaneous 
construction  expenditures,"  as  part  of  the  cost  of  establishing  the 
business,  cannot  be  allowed  in  a  rate  valuation,  where  it  is  made  up 
of  general  expenses^ which  have  been  allowed  for  in  building  up  unit 
costs  and  of  items  considered  as  operating  expenses  and  borne  by  the 
present  patrons  of  the  company,  and  where  an  unreasonable  amount  has 
been  claimed  for  deprecia4;ion. 
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YmluatioH'^^idng  value -^  Coat  of  estahli9hing  &u8i«i6«8. 

18.  An  amount  claimed  by  a  telephone  company  for  ''selling  serv- 
ice" as  part  of  the  cost  of  building  up  the  business  cannot  be  allowed 
in  a  rate  valuation  where  based  upon  the  theory  that  the  state  should 
be  considered  as  without  a  telephone  in  existence,  and  that  it  would 
therefore  cost  the  company  $4.50  to  secure  each  telephone  subscriber 
obtained  at  the  date  of  the  valuation. 

Valuation'^ Going   value -^ Cost   of   estdbliahing    buainesa -^ Interest 
during  construction. 

19.  An  amount  claimed  by  a  telephone  company  for  interest  during 
construction  on  expenditures  made  prior  to  the  beginning  of  operation, 
as  part  of  the  cost  of  establishing  the  business,  cannot  be  allowed  in  a 
rate  valuation,  where  the  amount  is  computed  at  8  per  cent  upon  cer- 
tain alleged  expenditures  all  of  which  have  been  disallowed  by  the 
Commission  in  whole  or  in  part. 

Valuation  —  Going  value  —  Cost  of  establishing  l)u^iness  -«  Return, 

20.  An  amoimt  claimed  by  a  telephone  company  as  a  fair  return 
during  the  six -year  period  of  construction,  in  estinoiating  the  cost  of 
building  up  the  business,  cannot  be  allowed,  in  a  rate  valuation,  where 
based,  in  part,  upon  miscellaneous  construction  expenditures  and  cost 
of  selling  service  which  the  Commission  does  not  believe  would  be 
made,  where  the  estimated  depreciation  is  unreasonable,  and  where  the 
amount  by  which  it  is  assumed  the  property  will  depreciate  is  consid- 
ered as  an  expense  and  is  capitalized. 

Valuation  ^^  Overhead  expenses '^  Cost  of  money. 

21.  Ko  allowance  should  be  made  for  the  cost  of  money  In  the  val- 
uation of  the  property  of  a  telephone  company  for  rate  makings  where 
the  company  has  paid  4i  per  cent  or  more  of  its  gross  revenues  to  the 
American  Telephone  &  Telegraph  Company  to  aid  in  the  financial  opera- 
tions of  the  company,  to  cover,  broadly,  the  aiding^  of  the  operating 
company  in  seciu-ing  the  necessary  funds,  aQd  to  advise  with  the  execu- 
tive officers  of  the  latter  for  the  purpose  of  avoiding  tl^e  unwise  expen- 
diture of  money  so  obtained. 

Valuation'^ Overhead  eccpenses^BromoterB*  remuneration. 

22.  No  allowanoe  ahould  be  made  for  the  cost  of  promoting  the 
business  in  the  valuation  of  the  property  of  a  t«llephone  company  for 
rate  making,  where  it  has  paid  4§  per  cent  or  more  of  its  gross  revenues 
to  the  American  Telephone  &  Telegraph  Company  to  aid  in  the  finan- 
cial operations  of  the  company,  to  cover,  broadly,  the  aiding  of  the 
operating  ttompany  in  securing  the  necessary  funds,  and  to  advise  with 
the  executive  officers  of  the  latter  for  the  purpose  of  avoiding  the  im- 
wise  expenditure  of  money  so  obtained. 

Valuation  ^  Boole  value  ^^  Weight  as  evidence  of  value. 

23.  Book  values  of  public  utilities  are  of  very  little  assistance  in 
obtaining  fair  values  for  rate  making. 

Valuation'^ Overheads-^ Costs  of  organization. 

24.  In  ascertaining  the  fair  value  of  a  telephone  property  for  rate 
making,   the   Colorado  Commission  allowed   the  sum  oi  $358,024  to 
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ooTer  the  reasonable  ooet  of  organiEation  of  a  biuineas  the  depredated 
value  of  the  physical  properties  of  which  was  found  to  be  $12,350,468. 
Valuation'^ Franchise -^CtMits  of  obtaining. 

25.  In  ascertaining  the  fair  value  of  a  telephone  company's  prop- 
erty for  rate  making,  the  Colorado  Commission  allowed  the  sum  of 
$15,000  to  cover  the  cost  of  acquiring  such  franchises  within  the  state 
as  the  company  owned. 

Valuation -^Intangibles -^Unearned  accrued  depreciation. 

26.  In  a  telephone  rate  valuation  the  Colorado  Commission  included 
in  the  present  fair  value  of  the  company's  property  a  sum  on  account 
of  unearned  accrued  depreciation,  it  appearing  that  the  depreciation 
reserve  set  aside  by  the  company  and  invested  in  its  properties  within 
the  state  was  inadequate. 

Valuation  —  Intangibles  —  Blanket  allowance. 

27.  In  the  valuation  of  the  property  of  a  telephone  company  for 
rate  making,  the  Colorado  Commission,  in  addition  to  allowances  to 
cover  the  cost  of  organization,  of  obtaining  franchises,  and  the  amount 
of  unearned  accrued  depreciation,  added  a  sum  sufficient  to  cover  "other 
intangible  value." 

Return -^ Revenues'^ Free  service. 

28.  The  amount  which  should  have  been  charged  for  free  service 
should  be  considered  as  part  of  the  revenue  of  a  public  utility  for  rate 
making. 

Discrimination '^  Telephone  company -^  Free  service. 

29.  Telephone  service  given  to  railroad  companies,  irrigation  ditch 
companies,  and  for  franchise  requirements,  should  not  be  free,  but 
should  be  charged  for  at  the  regular  schedule  rates. 

Return -^  Operating  and  constmction  account -^4^  per  cent  gross 
charge  of  the  American  Telephone  S  Telegraph  Company  to 
operating  oom^pany. 

SO.  The  payment  by  the  Mountain  States  Telephone  &  Telegraph 
Company  of  4^  per  cent  of  its  gross  receipts  to  the  American  Tele- 
phone A.  Telegraph  Company  for  the  lease  or  rental  of  the  vital  parts 
of  its  telephone  instruments,  and  for  engineering,  accoimting,  legal, 
traffic,  and  financial  services,  was  held  reasonable;  but  of  this  amount 
the  Colorado  Commission  detennined  that  30  per  cent  should  be  charged 
to  the  operating  account. 

Return -^  Operating  expenses -^  Payment  by  one  utility  to  another 
acting  as  purchasing  agent  and  storekeeper. 

31.  The  contractual  relation  between  two  utilities  such  as  that 
between  the  Mountain  States  Telephone  k  Telegraph  Company  and  the 
Western  Electric  Company,  whereby  one  acts  as  the  purchasing  agent 
and  storekeeper  of  the  other,  should  not  be  disturbed  where  it  does 
not  impose  an  undue  burden  upon  the  public,  but  results  in  a  reduc- 
tion of  operating  costs,  and  brings  about  the  standardisation  of  equip- 
ment. 

Depreciation -^Annual  allouHinoe -^  Telephone  property. 

32.  In  estimating  the  operating  expenses  of  an  interstate  telephone 
company  for  .rate  making,  the  Colorado  Commission  allowed  the  com- 
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pany  to  set  aside  annuallT  approximately  5.65  per  cent  of  its  invest- 
ment in  depreciable  property,  the  exact  amount  to  be  determined  in 
each  caae  by  the  table  of  lives  and  salvage  values  submitted  by  the  engi- 
neer for  the  Commission. 
Return '^  Distinction  between  return  and  dix^idends, 

33.  In  determining  the  return  to  which  a  public  utility  is  entitled, 
i  there  should  be  no  confusion  between  a  fair  return  upon  the  value  of 
I  the  property  and  a  return  to  the  stockholders;  since  a  public  utility 
I  may  pay  to  its  stockholders  dividends  in  any  sum  desired  so  long  as  it 
\    is  permitted  to  earn  only  a  fair  rate  of  return  upon  the  values  of  its 

properties  in  use  and  useful,  care  properly  for  its  depreciation  reserve, 
/    and  maintain  the  property  so  as  to  give  adequate  service. 
MLetum  —  Definition  —  "Fair  return." 

34.  The  term  "fair  return"  upon  the  present  fair  value  of  the  prop- 
erties of  a  public  utility  in  use  and  useful,  as  used  by  the  Colorado 
Commission,  includes  a  return  in  excess  of  reasonable  operating  ex- 
penses by  an  amount  sufficient  to  care  for  a  reasonable  annual  require- 
ment for  depreciation,  and  to  provide  for  a  reasonable  surplus. 

Keturn  -«  Surplus  —  Extraordinary  emergencies, 

35.  A  surplus  to  take  care  of  extraordinary  emergencies,  such  as 
damages  caused  by  tornadoes,  heavy  wind  storms,  fires,  etc.,  was  held 
unnecessary  for  a  telephone  company  operating  in  Colorado,  although  it 
was  declared  that,  within  reasoi.able  bounds,  the  public  utility  should 
be  permitted  to  lay  aside  a  surplus. 

Setum'^ Pensions'^ Sick  and  accident  henefits, 

36.  An  appropriation  from  the  surplus  of  a  telephone  company  as  a 
reserve  for  the  payment  of  pensions  and  sick  and  accident  ben^ts  to 
its  employees,  without  assessment,  abatement  of  wages,  or  contribu- 
tion on  their  part,  is  in  accord  with  the  laws  of  Colorado  governing 
workmen's  compensation. 

Return  *  Btmus  to  employees  —  High  cost  of  living  —  Surplus, 

37.  A  public  utility  should  be  commended  for  its  foresight  in  pro- 
viding a  surplus  which  enables  it  to  pay  a  bonus  to  employees  on  ac- 
count of  the  high  cost  of  living. 

Return '^  Reasonableness  ^  Reward  for  efficiency. 

38.  Honest,  economical,  and  efficient  administration  of  the  affairs  of 
a  public  utility  should  be  commended  by  a  regulatory  board,  and  should 
be  considered  in  deciding  the  amount  of  a  fair  rate  of  return  upon  its 
property;  since  to  hold  otherwise  would  be  but  to  penalize  economical, 

.    efficient^  and  honest  management,  and  encourage  extravagance  and  lax 
methods  in  the  manag^nent  of  public  utility  affairs. 

Return -» Reasonableness -^ Rule   where    management    is   efficient'^ 
Value  of  service  —  Development  of  utility, 

39.  In  the  event  that  an  investment  in  the  property  of  a  public 
utility  has  not  been  extravagant,  wasteful,  or  dishonest,  and  that  its 
operating  expenses  are  reasonable,  and  the  management  of  its  affairs 
is  economical,  it  should  earn  a  fair  return  upon  the  present  fair  value 
of  its  properties  in  use  and  useful,  exclusive  of  reasonable  operating 
expenses,  a  proper  annual  depreciation  requirement,  and  a  reasonable 
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furpliis  to  b^  under  the  careful  Bcrutinj  of  the  Commissioii,  duiQ_i^o]i- 
sideratioii  being  given  to  the  value  of  the  fle]:yice^&n(Lthej^rop^  develop- 

mpjit  Qf  the  utility.  ~  "~ 

Betum  — >  Bea8<mahleness  —  Profits  of  private  enterprise. 

40.  Evidence  of  the  profits  of  private  industries  is  immaterial  on 
the  question  of  reasonableness  of  the  return  of  a  public  utility,  since 
thej  operate  under  entirely  different  conditions. 

Betum '^^eaeonablenesB'^  Legal  rate  of  interest. 

41.  Evidence  of  the  leg^X  rate  of  interest  in  the  state  in  which  a 
utility  is  operating  should  be  considered  on  the  question  of  the  reason- 
ableness of  the  return,  but  it  is  not  controlling. 

Betum  ^^  Distinction   between   nonconfiscatory    and   reaaonahle   re* 
turn. 

42.  A  difference  exists  between  a  rate  of  return  which  a  court  might 
determine  not  to  be  confiscatory,  and  a  rate  of  return  which  will  at  all 
times  permit  a  public  utility  to  render  adequate  service  and  secure  the 
proper  funds  with  which  to  make  improvements  and  extensions  which 
the  interest  of  the  public  will  from  time  to  time  demand. 

Betum '^Telephone  company  ^-S  per  cent  allowance. 

43.  A  maximum  return  of  8  per  cent  was  fixed  for  an  interstate  tele- 
phone company  for  the  purpose  of  paying  dividends  and  creating  a  sur- 
plus prior  to  the  consideration  by  the  Commission  of  a  general  reduc- 
tion in  rates. 

Betum  —  Adequacy  for  entire  state  •«-  Effect  upon  rates  and  eervice  in 
particular  conptnunities. 

44.  The  rules,  regulations,  and  practices  of  a  telephone  company 
are  before  a  Commission  for  future  adjustment,  as  well  as  the  reason- 
ableness of  one  or  more  rates  in  any  one  or  more  communitiea  for  any 
one  or  more  classes  of  telephone  service,  although  an  investigation  on 
motion  of  the  Commission  of  the  property  of  the  company  in  the  entire 
state  for  the  purpose  of  determining  the  reasonableness  of  rates  and 
service  shows  that  no  order  should  be  made  reducing  generally  the  rates 
of  the  company  within  the  state. 

[January  5,  1917.] 

Investigation  and  hearing  on  motion  of  the  Commission  into 
the  reasonableness  of  the  rates  and  charges  of  the  respondent 
within  the  state  of  Colorado,  and  into  the  service  of  the  respond- 
ent within  the  state  of  Colorado,  and  the  rules,  regulations,  and 
practices  affecting  the  same.  The  fair  value  on  the  property  of 
the  company  in  the  state  for  rate  making  as  of  August  31,  1915, 
was  found  to  be  $14,698,414.  The  Commission  found  that  the 
revenues  from  all  sources  for  1915  were  insufficient  to  meet  all 
operating  expenses  provided  for  depreciation  and  pay  a  return 
of  8  per  cent  on  the  fair  value  of  the  property,  to  the  extent  of 
$484,921.37,  and  therefore  held  that  the  oompany  was  not  eam- 
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ing  in  excess  of  a  reasonable  rate  of  return,  and  that  no  order 
oonld  be  made  redncing  generally  the  telephone  rates  within  the 
state.  The  Commission  held,  however,  that  the  methods  of 
charging  for  telephone  service,  the  adequacy  of  the  service,  and 
the  rules,  regulations,  and  practices  of  the  company,  were  before 
the  Commission  for  future  adjustment,  as  well  as  the  reasonable- 
ness of  one  or  more  rates  in  any  one  or  more  communities  for 
any  one  or  more  classes  of  telephone  service. 

By  the  Commission:  Numerous  complaints  having  been  re- 
ceived by  the  Commission  as  to  the  rates,  charges,  service,  and 
rules,  regulations,  and  practices  of  the  Mountain  States  Tele- 
phone &  Telegraph  Company  within  the  state  of  Colorado;  and 
it  appearing  to  the  Commission  from  careful  examination  of  the 
subject  matter  contained  in  the  complaints  filed  that  it  would 
fce  necessary  to  investigate  upon  its  motion  into  all  phases  of  the 
properties  and  management  of  the  Mountain  States  Telephone 
&  Telegraph  Company  before  the  Commission  could  deal  in- 
telligently with  any  one  or  more  of  the  issues  presented  in  the 
complaiuts  filed;  and  it  further  appearing  that  the  Mountain 
States  Telephone  &  Telegraph  Company  furnishes  at  least  90 
per  cent  of  the  telephone  service,  both  local  and  toll,  to  the  in- 
habitants of  the  state  of  Colorado;  and  it  further  appearing  to 
the  Commission  that  it  would  be  advisable,  in  the  regulation  of 
this  important  public  utility,  to  have  before  it  for  future  use  a 
fair  appraisal  of  the  utility's  properly  and  all  necessary  informa- 
tion pertaining  to  its  revenues  and  expenses: 

The  Commission,  on  the  4th  day  of  June,  1916,  decided  to 
investigate  into  the  reasonableness  of  the  rates  and  charges,  and 
the  rules,  regulations,  and  practices  surrounding  the  same,  and 
into  the  adequacy  of  the  service,  of  the  Moimtain  States  Tele- 
phone &  Telegraph  Company,  and  gave  notice  to  the  said  the 
Mountain  States  Telephone  &  Tel^raph  Company,  hereinafter 
called  the  "telephone  company,"  that  the  investigation  and  hear^ 
ing  would  convene  at  the  hearing  room  of  the  Commission  in 
the  state  capitol  building  in  the  city  and  county  of  Denver, 
state  of  Colorado,  at  the  hour  of  10 :00  o'clock  a.  m.,  on  the  3d 
day  of  January,  1916. 

On  the  15th  day  of  Svlfy^  1915,  the  Commission  issued  a  sup- 
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plemental  order  instructing  the  telephone  company  to  make  for 
the  Commission,  under  the  direction  and  supervision  of  F.  J. 
Kankin,  the  Commission's  engineer  in  charge  of  this  investiga- 
tion, a  full  and  complete  inventory  as  of  August  31,  1915,  of  its 
physical  properties  located  within  the  state  of  Cidorado. 

On  the  6th  day  of  August,  1915,  the  Commission  ordered 
the  telephone  company  to  place  all  of  its  books  and  records  and 
accoxmts,  in  any  way  material  for  a  proper  investigation  of  this 
case,  at  the  disposal  of  F.  W.  Herbert,  in  charge  of  the  statistical 
department  of  the  Commission,  for  the  purpose  of  enabling  the 
Commission  to  arrive  at  a  full  and  correct  determination  of 
any  questions  relating  to  the  finances  of  the  telephone  company 
generally,  and  particularly  within  the  state  of  Colorado. 

On  the  8th  day  of  November,  1915,  the  Commission  issued 
an  order  for  the  telephone  company  to  submit  to  L.  G.  Gome^ 
rate  engineer  for  the  Commission,  so  far  as  should  be  necessary 
to  ascertain  the  causes  which  underlie  the  operations  of  the  tele- 
phone company  with  respect  to  rates,  rules,  regulations,  and 
practices  for  and  within  the  state  of  Colorado,  the  general  books 
and  records  of  the  telephone  company,  and  all  other  books, 
records,  and  memoranda  pertaining  to  the  business  affairs  of  the 
company  generally,  and  particularly  within  the  state  of  Colorado. 

The  hearing  in  this  cause  convened  on  the  3d  day  of  January, 
1916,  at  the  hearing  room  of  the  Commission,  and  extended  over 
a  period  of  approximately  one  year. 

All  witnesses  for  the  Commission  and  the  telephone  company 
were  directed  to  prepare  their  testimony  in  the  form  of  written 
statements,  which  were  read  into  the  record,  after  which  the 
witnesses  were  examined  on  the  statements  read. 

[Here  follows  a  detailed  statement  of  the  names  of  the  wit- 
nesses testifying,  the  subjects  covered  by  them,  and  the  exhibits 
introduced  explanatory  of  their  testimony,  which  is  omitted,  as 
unnecessary  to  the  understanding  of  the  opinion.] 

History  of  the  Development  of  the  Telephone  in  Colorado. 

Mr.  Vaille  and  Mr.  Eoderick  Eeid,  for  the  telephone  com- 
pany, testified  as  to  the  history  of  telephone  development  in 
Colorado.    Their  testimony  on  this  snbjeet  is  believed  to  be  of 
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BufScient  interest  to  warrant  including  herein  a  synopsis  of  the 
same,  as  follows : 

The  telephone,  was  introduced  in  Colorado  in  October  of  1878 
by  F.  0.  Vaille,  E.  O.  Wolcott,  and  Henry  R.  Woloott,  who 
formed  a  partnership  for  installing  telephone  service  in  the  city 
of  Denver.  This  company  was  organized  with  the  understanding 
that  it  would  require  125  subscribers  before  starting  operations. 
The  Denver  exchange  was  opened  on  February  24, 1879,  with  63 
subscribers,  and  shortly  thereafter  ihe  full  number  of  125  sub- 
scribers was  secured. 

At  about  this  time  the  Western  Union  Telegraph  Company 
was  also  engaged  in  ihe  telephone  business,  and  on  July  17, 
1879,  it  organized  in  Colorado  a  corporation  known  as  the 
Colorado-Ediscm  Telephone  Company,  and  obtained  consent  from 
the  city  of  Denver  to  construct  a  system  under  date  of  August 
8, 1879. 

On  July  27,  1880,  H.  A.  W.  Tabor  and  his  associates  organ- 
ized the  Leadville  Telephone  Company,  and  procurfed  licenses 
from  the  American  Bell  Telephone  Company  covering  the  city 
of  Leadville,  and  including  territory  within  a  radius  of  15  miles 
from  the  postoffice. 

Litigation  was  in  progress  between  the  American  Bell  Tele- 
phone Company  interests  and  the  Western  Union  Telegraph 
Company  interests,  covering  a  period  from  1877  up  to  the  latter 
part  of  1880,  by  the  settlement  of  which  the  companies  controlled 
throughout  the  state  by  the  Western  Union  Telegraph  Company 
were  turned  over  to  the  interests  of  the  American  Bell  Telephone 
Company.  In  this  way  F.  O.  Vaille  and  his  associates  obtained 
control  of  the  corporation  known  as  the  Colorado-Edison  Tele- 
phone Company,  operating  in  Denver  and  vicinity. 

On  January  10,  1881,  F.  0.  Vaille  and  his  associates  organ- 
ized the  Colorado  Telephone  Company  with  an  authorized  capital 
stock  of  $200,000,  and  on  the  15th  day  of  February,  1881,  Mr. 
Vaille  and  his  associates  sold  to  the  Colorado  Telephone  Com- 
pany all  the  property,  rights,  and  franchises  held  by  them  in  the 
telephone  business  in  the  state  of  Colorado.  This  included  the 
short-term  license  contract  which  Mr.  Vaille  and  his  associates 
held  with  the  American  Bell  Telephone  Company,  and  these  con- 
tracts, which  were  the  iorerunners  of  like  contracts  afterwards 
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made  with  the  Bell  oompany  and  its  snccessord,  became  the  prop- 
erty of  the  Colorado  Telephone  Company.  The  Colorado  Tele- 
phone Company  thereupon  became  possessed  not  only  of  the 
property  originally  constructed  by  Mr.  Vaille  and  his  associates, 
but  also  the  property  formerly  owned  by  the  Western  Union  Tele- 
graph Company. 

The  Colorado  Telephone  Company  owned  the  operating  rights 
of  the  Bell  system  in  Colorado,  excepting  those  controlled  by  the 
Leadville  Telephone  Company.  On  May  4,  1888,  the  Colorado 
Telephone  Company  purchased  the  Leadville  Telephone  Com- 
pany's property,  and  from  that  date  controlled  all  the  telephone 
interests  in  the  telephone  service  in  the  state  of  Colorado. 

On  June  15, 1883,  the  Colorado  Telephone  Company  increased 
its  capital  stock  to  $1,500,000.  At  this  time  the  old  license  con- 
tracts with  the  American  Bell  Telephone  Company  were  about 
to  expire,  and  a  certain  amount  of  this  stock  was  used  to  acquire 
a  new  contract  with  the  American  Bell  Telephone  Company  by 
issuance  of  part  of  the  stock  of  the  Colorado  Telephone  Com- 
pany. This  new  contract  was'  made  in  November  of  1883,  and 
the  American  Bell  Telephone  Company  became  owner  of  one- 
half  interest  in  the  property,  business,  and  profits  of  the  Colo- 
rado Telephone  Company. 

On  January  1,  1888,  the  stockholders  of  the  Colorado  Tele- 
phone Company  decided  to  decrease  the  capital  stock  from  $1,- 
500,000  to  $750,000,  of  which  $150,000  was  to  be  put  into  the 
treasury  for  future  developments,  and  $600,000  to  be  -divided 
equally  between  the  stockholders  of  the  Colorado  Telephone 
Company  and  the  American  Bell  Telephone  Company.  On 
June  24,  1893,  the  capital  stock  was  again  increased  to  $1,500,- 
000,  in  order  to  provide  suflScient  capital  for  increased  construc- 
tion. 

On  June  11,  1900,  the  capital  stock  of  the  Colorado  Telephone 
Company  was  increased  from  $1,500,000  to  $3,000,000.  On 
December  9,  1901,  the  capital  stock  of  the  Colorado  Telephone 
Company  was  increased  from  $3,000,000  to  $5,000,000,  and  on 
Kovember  9,  1904,  the  capitalization  was  increased  from  $5,- 
000,000  to  $10,000,000,  which  amount  was  the  authorized  cap- 
italization of  the  company  in  the  merger  into  the  Mountain 
States  Telephone  &  Telegraph  Company  as  of  August  1,  1911. 
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The  several  additions  to  capital  stock  and  recapitalization  for  a 
largfer  amount  was  all  used  for  extwisions  and  service  of  the  tele- 
phone company  in  the  state  of  Colorado  and  in  the  adjoining 
territory  of  New  Mexico. 

Early  in  1886,  lie  Colorado  Telephone  Company  began  de- 
velopment in  the  territory  of  New  Mexico,  and  about  that  time 
incorporated  the  Colorado  Telephone  &  Telegraph  Company  as  a 
subsidiary  company  operating  in  Las  Vegas  and  Albuquerque, 
New  Mexico.  In  1909,  as  a  result  of  development  and  increase 
of  business  in  the  New  Mexico  territory,  the  Tri-State  Tele- 
phone &  Telegraph  Company  was  formed,  in  order  to  carry  on 
the  telephone  development  and  operation  in  southern  New  Mex- 
ico, eastern  Arizona,  and  western  Texas, 

About  the  time  of  the  formation  of  the  Colorado  Telephone 
Company,  a  company  known  as  the  Rocky  Moimtain  Bell  Tele- 
phone Company  operated  in  Utah,  Montana,  Idaho,  and  Wyo- 
ming. 

Early  in  1911  negotiations  were  entered  into  with  a  view  of 
consolidating  aU  the  telephone  companies  then  operating  in 
these  western  states,  and  on  July  17,  1911,  the  Mountain  States 
Telephone  &  Telegraph  Company  was  incorporated  with  an 
authorized  capital  of  $50,000,000. 

Of  this  capital  stock  there  has  been  issued,  up  to  and  including 
August  31,  1915,  the  total  sum  of  $38,473,700,  as  follows: 

In  exchange  for: 

The  Colorado  Telephone  Company  stock   $11,200,000 

The  Tri-State  Telephone  A  Telegraph  Company  stock  1,000,000 

Rocky  Mountain  Bell  Telephone  Company  stock 1,421,700 

In  settlement  and  cancelation  of: 

Rocky  Moimtain  BeU  Telephone  Company  debt  6,271,200 

The  Colorado  Telephone  Company  debt  826,000 

For  the  purchase  of  other  properties,  to  December  31,  1911   ..  96,400 

For  the  purchase  of  other  properties,  from  January  1,  to  De- 
cember 81,  1912    88,600 

For  the  purchase  of  other  properties,  from  January  1,  to  August 

31,   1916    824,400 

The  following  amounts  of  stock  were  issued  for  cash  for  im- 
provements, betterments,  and  new  construction  in  plant  as 
follows : 

To  December  31,  1911    50,000 

From  January  1,  to  December  31,  1012 6,591,300 

From  January  1,  to  December  31,  1 013     2,699,400 

From  January  1,  to  December  31,  1914    2,474,500 

From  January  1,  to  August  31,   1015    981,200 

Making  a  total  of  stock  outstanding  in  the  Mountain 

States    telephone   A   Telesrraph    Company,   of    $38,478,700 
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The  above  represents  the  stock  value  at  par  of  the  Mountain 
States  Telephone  &  Telegraph  Company  as  of  August  31,  1515, 
the  close  of  this  investigation. 

Table  Showing  the  Growth  in  Subscriber's  Stations  of  the  Mountain  States 
Telephone  &  Telegraph  Company,  and  Predecessor  Companies,  from  1879 
to  August  31,  1915,  in  Colorado. 

Years.  Ko.  of  Stations. 

1879  63 

1880  288 

1881  1083 

1882  1202 

1883  1166 

1884  1041 

1885  1143 

1886  1249 

1887  1371 

1888  1899 

1889  2406 

1890  2793 

1891  2844 

1892  3009 

1893 2782 

1894 '  2989 

1895  3260 

1896  3571 

1897  3966 

1898  4671 

1899  6542 

1900  9587 

1901  16479 

1902  22179 

1903  , 29005 

1904  35710 

1905  43267 

1906  51982 

1907  60950 

1908  62635 

1909  68447 

1910 74661 

1911  78978 

1912  83170 

1913  86784 

1914  90018 

1915  to  Aug.  31 91908 

The  total  number  of  subscriber's  stations  of  the  Mountain  States  Tele- 
phone &  Tel^raph  Company  for  the  whole  system  on  August  31,  1915,  was 
205,922. 

,   Inventory. 

The  inventory  of  the  physical  properties  of  the  telephone  com- 
pany, involving  an  actual  count,  measurement,  and  classifica- 
tion of  all  its  physical  property  within  the  state  of  Colorado,  was 
undertaken  in  the  latter  part  of  July,  1915,  and  the  work  pro- 
ceeded without  interruption  until  completion.  For  the  purpose 
of  this  inventory  or  field  count  the  state  of  Colorado  was  di- 
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Fided  into  five  divisions,  which  divisions  were  in  turn  divide^ 
into  working  districts ;  each  divisicm  being  in  charge  of  a  division 
supervisor,  and  each  working  district  in  charge  of  a  working 
district  chief  who  was  directly  in  touch  with  the  men  making  the 
actual  count  of  the  property,  and  was  responsible  for  the  work 
in  his  district  In  addition  to  this  direct  supervision  given  to 
the  work  by  the  working  district  chiefs  and  division  supervisors, 
general  supervision  of  the  inventory  on  the  part  of  the  telephone 
company  was  given  through  the  offices  of  the  general  plant  super- 
intendent located  in  Denver. 

In  addition  to  the  field  fonns  used  in  making  this  inventory, 
which  were  first  approved  by  the  Commission  for  the  purposes, 
there  was  issued  by  the  plant  department  of  the  telephone  compa- 
ny a  very  complete  book  of  instructions,  which  governed  the  man- 
ner in  which  the  inventory  work  was  to  be  carried  out.  It  gave  in 
detail  the  methods  to  be  used  for  inventorying  the  different  por- 
tions of  the  plant,  and,  in  addition  to  being  a  valuable  aid  to  the 
men  in  the  field,  insured  uniformity  in  all  portions  of  the  state. 
This  inventory  of  the  physical  property  was  begun  and  compiled 
under  the  direct  supervision  of  the  engineering  staff  of  the  Com- 
mission, and  was  compiled  in  strict  accordance  with  the  classi- 
fication of  accounts  prescribed  by  the  Interstate  Commerce  Com- 
mission for  telephone  companies. 

The  physical  properties  of  the  telephone  company  were  in- 
ventoried under  the  direction  of  the  Commission's  engineer,  and 
were  classified  in  accordance  with  the  classification  heretofore 
adopted  by  the  Conmiission,  which  includes  the  following  items : 
Eights  of  way,  land,  buildings,  central  office  equipment,  other 
equipment  of  central  offices,  station  apparatus,  station  installa- 
.tions,  interior  block  wires,  private  branch  exchanges,  booths  and 
special  fittings,  exchange  pole  lines,  exchange  aerial  cable,  ex- 
change aerial  wire,  exchange  underground  conduit,  exchange 
underground  cable,  toll  pole  lines,  toll  aerial  cable,  toll  aerial 
wire,  toll  underground  conduit,  toll  underground  cable,  office 
furniture  and  fixtures,  general  shop  equipment,  general  store 
equipment,  general  stable  and  garage  equipment,  general  tools 
and  implements. 

Organization,  cost  of  securing  franchises,  and  interest  during 
construction  are  elements  of  value  recognized  by  the  accounting 
rules  as  proper  charges-  to  the  fixed  capital  accounts,  and  were 
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given  consideration  by  the  engineers  in  appraising  the  property 
of  the  telephone  company. 

To  properly  inventory  these  properties,  forms  were  provided 
so  that  there  could  be  no  question  in  the  minds  of  the  inventory 
men  as  to  the  manner  in  which  the  different  items  of  plant  were 
to  be  recorded,  and  to  assist  materially  in  preventing  omissions 
and  duplications  in  the  actual  work  of  counting  the  property. 

Throughout  the  entire  period  of  inventorying  this  property 
the  Commission's  engineering  department  was  in  close  touch 
with  the  work,  visiting  each  section  of  the  state,  and  practically 
every  district  where  the  work  was  in  progress.  This  was  done 
for  the  purpose  of  forming  opinions  as  to  the  manner  in  which 
the  work  was  being  carried  out,  and  for  the  further  purpose  of 
assuring  the  Commission  that  its  orders  in  these  matters  were 
being  properly  complied  with.  It  became  necessary  for  the  tele- 
phone company  to  place  on  this  work  200  of  its  employees. 

After  the  original  inventory  had  been  practically  completed, 
the  Commission's  engineer  requested  a  check  of  the  original 
count,  and  agreed  with  the  general  plant  superintendent  of  the 
company  that  a  recount  of  approximately  5  per  cent  should  be 
sufficient  to  test  the  accuracy  of  the  original  work.  The  men 
used  in  making  this  accuracy  test,  or  recount,  were  picked  from 
the  entire  organization  of  the  telephone  company,  and  were  all 
men  of  practical  telephone  experience,  and  had,  in  additicm,  the 
benefit  of  about  three  months'  actual  inventory  experience.  The 
engineering  staff  of  the  Commission  was  in  close  touch  with  this 
work  of  checking  the  inventory. 

Subsequent  to  the  completion  of  the  inventory  and  check  of 
the  property,  the  Commission  decided  to  make  an  independent 
check  of  the  telephone  company's  property,  and  accordingly  se- 
lected the  following  towns  in  which  to  test  the  accuracy  of  the 
work  of  the  telephone  company : — 

Alamosa,  Boulder,  Colorado  Springs,  Delta,  Denver,  Engle- 
wood,  Fort  Collins,  Fort  Morgan,  Greeley,  Littleton,  Longmont, 
Pueblo,  Sterling. 

Complete  checks  were  made  by  the  Commission's  engineers 
of  all  the  property  in  the  smaller  of  these  towns,  and  of  portions 
of  the  property  in  the  larger  towns.  These  towns  were  selected 
with  a  view  to  covering  the  state  generally,  and  the  telephone 
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company  had  no  previous  knowledge  of  the  Commission's  inten- 
tion to  make  a  «ount  in  any  of  these  towns. 

Land,  buildings,  central  office  equipment^  imderground  con- 
duit, underground  cable,  subscriber's  stations,  station  installa- 
tions>  booths,  and  special  fittings^  other  equipment  of  central 
offices,  office  furniture  and  fixtures,  general  shop  equipment, 
general  store  equipment,  general  stable  and  garage  equipment, 
and  general  tools  and  implements,  were  not  inventoried  directly 
in  the  field,  inasmuch  as  this  proper^  was  more  or  less  inacces- 
sible, and  the  quantities  could  be  more  readily  determined  from 
the  company's  records  than  from  any  other  source. 

D.  S.  Hooker,  of  the  Commission's  engineering  staff,  visited 
every  community  in  the  state  in  which  land  or  buildings  are 
owned  by  the  telephone  company,  and  verified  the  ownership  of 
the  land,  and  compared  the  buildings  with  the  plans;  from 
which  plans  the  buildings  were  later  appraised.  He  collected  at 
the  same  time  information  relating  to  the  assessed  value  of  the 
lands  and  the  lands  adjacent  thereto,  with  such  additional  in- 
formation as  could  be  collected  on  re<^ent  sales  of  land  in  the  im- 
mediate vicinity. 

Practically  all  of  the  central  office  equipment  was  inventoried 
from  the  records  of  the  plant  department  of  the  telq>hone  com- 
pany. According  to  the  present  practice  of  the  telephone  com- 
pany, no  changes  whatever  are  permitted  in  the  installations  of 
central  office  equipment  without  the  approval  of  the  engineering 
department,  and,  as  a  result,  the  plant  records  are  always  com- 
plete in  every  respect.  The  engineering  department  of  the  Com- 
mission compared  the  plant  records  of  the  telephone  company 
with  the  actual  installations,  and  testified  that  these  records  were 
found  to  be  complete  and  correct  in  every  detail. 

Underground  conduit  and  underground  cable  were  not  inven- 
toried directly  in  the  field,  inasmuch  as  this  plant  is  installed 
from  4  to  7  feet  underground,  and  is  not  easily  accessible.  It 
was  necessary,  therefore,  that  such  property  be  listed  from  the 
records  of  the  telephone  company  after  the  records  had  been  veri- 
fied for  the  purpose  of  determining  their  accuracy.  It  is  neces- 
sary that  the  telephone  company's  records  of  such  property  be 
kept  complete  at  all  times  in  order  to  facilitate  the  proper  and 
economical  operation  of  its  property. 
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Station  apparatus  and  station  installations,  all  located  on  the 
premises  of  the  patrons  of  the  telephone  company,  were  not  in- 
ventoried in  the  field,  but  the  telephone  company's  local  wire 
chiefs  were  instructed  by  the  Commission's  engineer  to  furnish 
a  statement  as  of  August  31,  1915,  showing  the  number  of  desk 
and  wall  sets  in  each  of  the  exchanges,  excluding  therefrom  those 
associated  with  private  branch  exchanges,  and  dividing  this  in- 
formation so  as  to  give  the  number  of  both  common  battery  and 
magneto  sets.  Since  the  revenue  of  the  telephone  company  de- 
pends, to  some  extent,  upon  the  accuracy  of  its  records  of  sub- 
scribers' station  apparatus,  and  since  the  inventory  was  to  be 
taken  as  of  August  31,  1915,  and  the  amount  of  this  equipment 
naturally  fluctuates,  it  became  apparent  to  the  engineering  staff 
of  the  Commission  that  this  equipment  could  be  more  readily 
inventoried  in  this  way  than  in  any  other. 

Booths  and  special  fittings  were  inventoried  in  the  same  man- 
ner as  other  property  located  on  the  premises  of  the  subscribers. 

General  equipment,  being  property  common  to  all  public  utili- 
ties, consists  of  such  items  as  office  furniture  and  fixtures,  gen- 
eral shop  equipment,  general  stable  and  garage  equipment,  general 
tools  and  implements,  and  general  store  equipment  It  was  not 
considered  feasible  or  necessary  to  inventory  the  property  com- 
ing under  this  classification,  for  the  reason  that  the  traveling 
auditors  of  the  telephone  company  make  periodic  inventories  of 
the  office  furniture  and  fixtures,  and  that  annual  inventories  are 
made  of  general  stable  and  garage  equipment  and  general  tools 
and  implements  by  the  plant  department  of  the  telephone  com- 
pany, and  these  accounts  are  adjusted  at  that  time — ^these  adjust- 
ments being  permitted  by  the  accounting  rules.  The  amount  of 
general  store  equipment  was  so  small  as  to  be  of  no  consequence, 
and  no  general  shop  equipment  is  owned  by  the  company. 

Engineers  for  both  the  Commission  and  the  telephone  com- 
pany stated  that  this  method  of  appraising  the  items  classified 
as  general  equipment  was  in  accordance  with  good  general  prac- 
tice, and  that  the  inventory  and  appraisal  of  this  property  would 
have  involved  a  large  amount  of  work  and  expense,  and  that,  if 
carefully  done,  the  difference  between  the  amount  arrived  at 
and  the  amount  carried  on  the  telephone  company's  books  would 

have  been  negligible  for  the  purposes  of  this  investigation. 
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.  The  following  is  a  sunmtary  of  the  principal  items  of  the 
property  of  the  telephone  company  devoted  to  public  use  in  the 
state  of  Colorado^  disclosed  in  the  inventoiy  as  of  August  31, 
1915:— 

Number.     TotaL 
Real  Estate: 

Land    ^4 

Buildings : 

Central  offices    3S 

Devoted  to  other  telephone  purposes   27  US 

Central  Office  Equipment: 

C<«imon  battery  switchboards    36 

Masneto    switchboards    129 

Toll  switchboards   4  169 

C.  B.  Sw.  Bd'a— operators  positions 494 

Magneto  Bd'a — operators  positions   169 

Toll  Bd'a— operators  positions 65  728 

Station  Apparatus: 

Stations    92,000 

No.  1  private  branch  exchanges 251 

No.  2  private  branch  exchanges 209 

Cordless  private  branch  exchanges    34 

No.  1  apartment  house  systems 36 

Overhead  System: 

Poles   368,078 

Crossarms,   equipped    352,037 

Wood   brackeU 864,957 

Anchors    40,997 

Feet  of  aerial  cable  .  • 3,186,395 

Terminals,  protected    ' 871 

Terminals,  unprotected    11,120       11,991 

Loading  coils   28 

Miles  of  single  wire  in  aerial  cable 89,671 

Miles  of  single  wire,  aerial : 

#8  B.  W.  G.  bare  copper    936.82 

#9  N.  B.  S.  bare  copper    2,656.85 

#12  N.  B.  S.  bare  copper   16,885.46 

#8  B.  W.  G.  insulated  copper  .39 

#12  B.  k  S.  bare  copper  2,063.49 

#9  N.  B.  S.  insulated  copper  4.79 

#12  N.  B.  S.  insulated  copper  35.71 

#12  B.  k  S.  insulated  copper   37.92 

#5  aluminum   205.16 

Circular   locmi    3.89 

#6  bare  iron  42.98 

#8  bare  iron    167.42 

#9  bare  iron    39.32 

#10  bare  iron    1,881.62 

#12  bare  iron  9,778.67 

#14  bare  iron    34,643.04 

#12  insulated  iron    90.49 

#14  insulated  iron 459.81 

Twisted  pair  insulated   1,261.3 

Miscellaneous    sizes    40JM  71,284.66 

Distribution  System: 

Drop  wires   95,284 

Interior  block  wires 4,909 
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Underground  System:  Number.      Total. 

Trench   feet — ^underground   conduit    365,538 

Duct  feet — ^underground  conduit    2,030»582 

Manholes    1,195 

Feet  of  underground  cable,  main  S41,667 

Feet  of  underground  cable — subsidiary    123,194 

Feet  of  house  cable    22,171 

Terminals — ^protected    1,129 

Terminals — unprotected    686         1^15 

Miles  of  single  wire  in  U.  G.  cable — Main    102,679 

Miles  of  single  wire  in  U.  G.  cable — subsidiary    ..,,  3,878 

Miles  of  single  wire  in  house  cables   595     107,1^^ 

Appraisal. 

The  appraisal  of  the  properties  of  the  telephone  company 
within  the  state  of  Colorado  was  of  such  magnitude  that  the 
Commission  will  cover  this  subject  only  in  a  summary  way. 
After  the  inventory  of  the  physical  property  had  been  completed 
and  properly  compiled,  it  became  necessary  for  the  engineering 
department  of  the  Commission  and  the  engineering  department 
of  the  telephone  company,  in  order  to  arrive  at  the  cost  of  repro- 
duction of  the  properties  of  the  telephone  company  within  the 
state  of  Colorado,  to  apply  appropriate  unit  costs  to  the  different 
units  of  plant  It  is  well  to  imderstand  that  the  engineering 
department  of  the  Commission  and  the  engineering  department 
of  the  telejAone  company 'did  not,  in  their  separate  appraisals  of 
the  properties  of  the  telephone  company,  use  the  term  "repro- 
duction cosf '  in  the  strict  sense  of  what  it  would  cost  to  reproduce 
these  properties  as  of  any  specific  date,  but  rather  in  the  sense 
that  commissions  generally  have  used  the  term  Reproduction 
cost,''  taking  into  account  average  prices  on  materials  that  fluctu- 
ate in  value  on  account  of  market  conditions,  and  making  use  of 
prices  actually  paid  by  the  telephone  company  during  the  past 
few  years  for  labor  and  materials  other  than  those  that  fluctuate 
in  value.  Many  elements  entered  to  make  this  problem  a  very 
difficult  one.  Among  these  might  be  mentioned  freight  rates, 
the  different  unit  labor  costs  in  the  different  sections  of  the 
state,  and  the  rugged  nature  of  a  large  portion  of  the  state,  which 
made  it  necessary  to  carry  on  construction  work  under  difficult 
and  even  hazardous  conditions,  and,  due  to  the  high  altitudes 
of  portions  of  the  state,  work  naturally  was  carried  on  under 
practically  all  climatic  conditions.     The  work  of  building  up 

unit  costs  was  further  complicated  by  the  fact  that  the  state  of 
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Colorado  had  only  one  warehouse  center,  viz.,  Denver,  and  that 
with  a  few  exceptions  all  material  is  necessarily  shipped  from 
this  point. 

The  first-class  freight  rates  in  eflFect  in  the  state  vary  from  a 
few  cents  to  $2.30  per  cwt  for  the  most  •remote  sections  of  the 
state, — which  is  a  condition  for  which  the  telephone  company  is 
not  responsible, — and  it  was  deemed  necessary  to  divide  the  state 
into  twelve  freight  groups  for  the  purpose  of  arriving  at  rq)re- 
sentative  freight  costs  for  the  different  sections  of  the  state.  It 
therefore  became  necessary  to  further  subdivide  these  groups 
according  to  whether  they  fell  within  the  mountain  or  plains 
sections  of  the  state,  the  latter  division  being  necessary  for  the 
purpose  of  arriving  at  labor  costs. 

It  was  found  necessary  for  the  engineers  to  build  up  sixteen 
separate  and  distinct  sets  of  unit  costs  for  each  item  of  physical 
property,  rather  than  one  or  two  sets  of  unit  costs, —  which  might 
have  been  satisfactory  for  single  communities  or  for  large  areas 
in  which  the  matter  of  freight  charges  and  character  of  country 
was  relatively  unimportant;  this  procedure  being  necessary  in 
order  to  arrive  at  the  different  unit  costs  for  the  different  sec- 
tions of  the  state. 

The  term  "unit  cost,"  as  used  in  this  investigation,  covers  the 
cost  of  a  unit  of  plant  in  place,  and  includes,  in.  addition  to  cost 
of  labor  and  material  going  to  make  up  that  unit,  incidental  ex- 
penditures in  connection  with  labor,  supply  expense,  freight  and 
cartage,  plant  supervision  and  tool  expense,  and  general  expense. 
In  order  to  arrive  at  the  cost  of  a  unit  of  plant  in  place  in  this 
case,  it  was  necessary  to  determine,  first,  the  cost  of  material  in- 
volved at  the  nearest  warehouse ;  second,  supply  expense  charge- 
able to  this  material  or  cost  of  handling  at  warehouse ;  third,  the 
weight  and  freight  class  or  freight  classes  of  the  material  in- 
volved ;  fourth,  the  necessary  expenditures  on  account  of  freight 
and  cartage;  fifth,  the  necessary  labor  for  installing  the  unit  in 
place;  sixth,  the  incidental  expenditures  incurred  in  connection 
with  labor;  seventh,  plant  supervision  and  tool  expense;  and, 
eighth,  general  expense. 

The  material  involved  in  the  reproduction  of  the  property, 
with  the  exception  of  poles,  undergrpund  cable,  underground 
conduit,  central  office  equipment^  hard^drawn  copper  wire,  and 
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material  purchased  locally,  was  priced  f .  o.  b.  Denver,  the  prices 
used  being  derived  from  a  study  of  the  prices  actually  paid  by 
the  telephone  company  during  the  thirty-two  months  period  end- 
ing August  31,  *1916.  The  material  so  priced  did  not  fluctuate 
to  any  extent  during  that  period,  as  the  market  was  not  particu- 
larly active  during  that  time,  and  the  Commission's  engineers 
testified  that  the  prices  thus  derived  were  representative  of 
normal  conditions. 

The  Commission's  engineers  testified  that  the  prices  used  on 
such  material  as  central  office  equipment,  subscriber's  station  ap- 
paratus, private  branch  exchanges,  booths  and  special  fittings^ 
protectors,  bells,  etc.,  were  the  actual  prices  of  the  Western  Elec- 
tric Company  to  Associated  Telej^one  Companies  in  effect  on 
August  31,  1915 ;  and  that  these  prices  were,  if  anything,  lower 
than  those  actually  paid  by  the  telephone  company  during  the 
construction  of  its  plant. 

In  arriving  at  the  proper  prices  to  apply  to  materials  which 
fluctuate  in  value  on  account  of  market  conditions,  and  which 
form  a  large  portion  of  the  properties  of  the  telephone  company, 
use  was  made  of  weighted  or  average  prices,  no  consideration 
being  given  to  the  market  quotations  on  these  materials  at  the 
time  of  the  investigation,  or  to  the  prices  actually  paid  by  the 
telephone  company  for  such  materials.  Since  the  records  of  the 
telephone  company  are  not  available  prior  to  1911,  it  was  not 
possible  to  determine  the  prices  paid  by  the  telephone  company 
for  such  items  as  copper,  poles,  lead-covered  cable,  etc. 

For  a  number  of  years  this  company  has  purchased  a  large 
portion  of  its  materials  from  the  Western  Electric  Company, 
which  acts  in  the  capacity  of  purchasing  agent  and  storekeeper 
for  the  telephone  company  and  for  all  other  associated  Bell  com- 
panies. This  relationship  between  the  telephone  company  and 
the  Western  Electric  Company  will  be  discussed  later  in  the 
opinion. 

Freight  and  cartage  costs  were  determined  entirely  from  the 
published  tariffs  in  effect  on  the  date  of  this  investigation,  after 
determining  accurately  the  weight  and  freight  class  of  all  ma- 
terial to  be  shipped.  The  allowance  made  for  cartage  oyer  and 
above  freight  charges  was  based  on  detailed  studies  covering  the 
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telephone  company's  actual  expenditures  for  cartage  of  material 
for  a  period  of  years. 

To  the  cost  of  all  material  handled  through  the  telephone  com- 
pany's storerooms  was  added  an  allowance  for  supply  expense, 
which  is  a  proper  charge  to  the  cost  of  materials.  This  expense 
covers  all  costs  except  insurance  and  taxes  inciirred  directly  in 
connection  with  the  storage,  handling,  and  distributing  of  ma- 
terials and  supplies,  and  includes  the  pay  and  expenses  of  pur- 
chasing agents,  managers  of  stores,  clerks,  and  laborers,  rent 
paid  for  stores,  cost  of  lifting  and  heating,  undistributed  trans^ 
portation  charges,  overages  or  shortages  in  the  material  and 
supplies  account  disclosed  by  inventories,  and  the  depreciation 
on  material  and  supplies  due  tp  breakage,  leakage,  shortage,  and 
wear  and  tear.  As  used  in  this  case  supply  expense  covers,  in 
addition,  a  quantity  of  miscellaneous  material  classified  as 
exempt.  This  miscellaneous  material  consists  of  small  items, 
which  exist  in  large  quantities,  and  which  the  construction  forces 
of  the  telephone  company  are  not  required  to  account  for,  and 
for  which  no  allowance  was  made  in  the  build-up  of  unit  costs, — 
the  telephone  company's  expenditures  for  these  items  being 
charged  directly  to  supply  expense. 

The  loading  allowed  in  this  case  for  supply  expense  was  based 
on  the  actual  experience  of  the  telephone  company  in  conducting 
stores  during  the  past  thirty-two  months.  All  labor  studies  were 
derived  entirely  from  studies  of  actual  work  carried  on  by  the 
telephone  company  during  the  five-year  period,  just  preceding 
the  date  of  this  investigation.  A  large  number  of  the  completed 
estimates  of  the  telephone  company  were  studied,  covering  both 
exchange  and  toll  construction  under  both  mountain  and  plains 
conditions,  and  from  these  estimates  labor  unit  costs  were  estab- 
lished, which  are  actual  labor  costs  and  which  necessarily  take 
into  account  the  conditions  under  which  the  work  was  carried  on. 
Such  labor  costs  are  based  on  facts,  are  not  the  result  of  theories 
or  estimates,  and,  while  the  cases  are  rare  in  which  sufficient 
information  is  available  to  permit  engineers  to  build  up  labor 
tmit  costs  which  can  be  substantiated,  it  is  imdoubtedly  desiir- 
able  that  these  costs  be  determined  in  this  manner  when  such  in- 
formation is  available. 

In  addition  to  labor  costs  as  above  outlined,  the  incidental  ex- 
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penses  which  cover  railroad  fare,  livery,  board,  and  lodging,  and 
which  are  incurred  in  connection  with  labor,  and  are  propor- 
tional thereto,  were  to  be  apportioned  to  the  different  units  of 
construction  on  the  basis  of  the  labor  employed.  The  allowances 
made  for  incid^ital  expenditures  in  this  case  were  based  on  the 
actual  expenditures  of  the  tekpheme  company  for  a  period  of 
years. 

In  addition  to  labor  and  material  costs,  as  previously  outlined, 
other  expenditures  must  be  incurred  for  the  purpose  of  supervis- 
ing labor,  drawing  up  plans  and  specifications,  and  for  general 
and  miscellaneous  expenses.  These  allowances  are  most  fre- 
quently made  by  engineers  in  the  form  of  overheads,  the  allow- 
ances being  given  as  a  percentage  of  all  direct  labor  and  material 
costs.  With  the  exception  of  plant  supervision  and  tool  expense 
and  general  expense,  each  of  which  is  definitely  defined  in  the 
accounting  rules  governing  telephone  companies,  the  only  over- 
head allowances  considered  by  the  engineers  in  this  investigation 
were  contingencies  and  omissions  and  interest  during  construc- 
tion. These  overhead  allowances  will  be  discussed  later  in  this 
opinion. 

Such  allowances  made  for  plant  supervision  and  tool  expense 
and  general  expense  were  included  in  the  unit  costs  as  a  loading 
on  the  amount  of  labor  required.  The  accounting  rules  for  tele- 
phone companies  define  plant  supervision  as  the  cost  of  general 
supervision  in  the  maintenance  and  construction  of  the  plant, 
where  a  separate  department  of  the  company  is  charged  with 
such  supervision.  This  account  includes  the  pay  and  expenses 
of  the  plant  supervising  officers,  such  as  the  general  plant  super- 
intendent, the  district  plant  superintendent,  plant  engineers,  and 
the  office  and  field  force  who  are  charged  with  planning  for  and 
superintending  the  work  of  maintenance  and  plant  construction. 
As  carried  by  this  company  this  account  also  covers  the  cost  of 
all  engineering  done  by  the  telephone  company ;  no  separate  en- 
gineering department  being  maintained. 

Tool  expense  includes  all  expenses  in  connection  with  tools, 
such  as  the  cost  of  small  hand  tools,  cost  of  repairing  tools^  cost 
of  tools  lost  or  stolen,  and  depreciation  on  tools  taken  out  of 
service  because  of  breakage  or  other  deterioration. 

A  portion  of  the  telephone  company's  miscellaneoas  and  gen- 
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eral  expenses,  including  the  salaries  and  expenses  of  employees 
of  the  executive,  financial,  accounting,  legal,  and  traffic  depart- 
ments, are  properly  charged  to  construction. 

While  the  accounting  rules  provide  that  a  portion  of  general 
expenses  shall  be  charged  to  construction  work,  the  basis  on  which 
this  should  be  determined  is  not  stated.  The  accounting  rules, 
however,  definitely  state  that  plant  supervision  and  tool  expense 
shall  be  cleared  on  the  basis  of  labor  employed,  and  that  tool  ex- 
pense shall  be  cleared  on  an  equitable  basis.  In  the  build-up  of 
unit  costs,  all  labor  was  given  the  proper  loading  for  plant  super- 
vision and  tool  expense,  and  general  expense  was  applied  as  a 
loading  on  labor  and  plant  supervision  and  tool  expense  com- 
bined, on  the  theory  that  the  general  ofiBceirs  of  the  telephone 
company  supervise  aU  labor  and  the  employees  of  the  general 
plant  department  as  well. 

The  labor  loadings  applied  in  this  case  were  based  upon  the 
actual  experience  of  the  telephone  company  in  constniction  and 
maintenance  of  its  plant,  and  represent  what  would  be  the  actual 
cost  to  the  telephone  company  for  plant  supervision  and  tool 
expense  and  general  expense  if  it  were  in  fact  to  reproduce  the 
present  property  to-day. 

The  above  method  of  arriving  at  labor  costs  and  the  necessary 
expenditures  for  plant  supervision  and  tool  expense  and  for 
general  expense,  for  use  in  building  up  unit  costs,  was  recom- 
mended by  the  engineering  department  of  the  Commission,  and 
was  agreed  upon  by  the  officers  of  the  telephone  company  as 
being  the  only  method  by  which  reasonable  unit  costs  could  be 
arrived  at,  it  being  recognized  that  any  other  basis  for  arriving 
at  unit  costs  would  have  been  speculative. 

In  order  that  representative  unit  costs  might  be  built  up,  it 
uras  necessary  for  the  general  auditor  of  the  telephone  company 
to  furnish  to  the  general  plant  suf)erintendent,  who  was  ccm- 
ducting  the  appraisal  on  behalf  of  the  telephone  company,  the 
prices  paid  for  certain  materials  during  the  four  years'  period 
prior  to  this  investigation,  and  to  furnish,  in  addition,  the  charges 
to  supply  expense,  plant  supervision,  and  tool  expense  and  general 
expense,  the  prices  paid  for  labor  during  this  period,  and  other 
miscellaneous  data  pertaining  to  costs.  In  order  to  ascertain 
that  proper  material  prices  were  applied  by  the  engineer  for  the 
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CommiBsion,  a  thorough  check  was  made  by  the  Commission's 
statistician,  in  as  much  detail  as  possible^  of  the  records  of  the 
telephone  company,  for  the  purpose  of  verifying  the  amounts 
and  prices  paid  for  such  material,  labor,  incidental  and  general 
expense  items  used  by  the  general  plant  superintendent  and  the 
Commission's  engineer  in  building  up  the  unit  costs  to  apply  to 
the  inventory  of  the  physical  property. 

These  records  were  checked  by  the  Commission's  statistician 
in  detail  from  the  original  reports  of  the  field  forces  to  the  audit- 
ing department 

The  following  illustrates  clearly  the  manner  in  which  unit 
costs  were  derived : 


THE  MOUNTAIN  STATES  TELEPHONE  k   TELEGRAPH  COMPANY. 

Unit  Cost  Detailf — Colorado  Appralial — Exchange  Plant. 

Unit  cA>66arm8— 10  Pin  Painted.    Account  No.  241. 


(A) 


'0) 


Material  Itema 


CroBsarm,  Douglas  fir 

Pine,  locust,  etd.  l^^xS^ 

Braces,  crossarm,  galvanized  30^ 
Bolts,  carriage,  galvanized  }^x4^ 

Bolts,  crossarm,  |^xl2^ 

Screws,  F.  D.  galvanized, 1^x4 J^. . 
Washers,  square  galv.  2i^x2^x-f^ 
Washers,  round    **       IJ^xJ^  hole 

Nails,  6d  (exempt) 

Labor 


Quan- 
tity 


1 

10 
2 
2 
1 
1 
2 
2 
10 


Wt. 


37.66 

3.013 

4.30 

.34 

1.188 

.29 

.54 

.126 

.061 


Freight 
CnaBB 


Mate- 
rial 
Cost 


.609 
.147 
.143 
.021 
.056 
.016 
.023 
.007 


Labor  Oost 


Plaini       Mts. 


.85 


.58 


Total. 

(B)  Supply  expense  (9.2%  of  A) 

(D)  Plant  sup.  and  tool  expense  (26.662%  of  C) 

(F)  General  expense  (9.089^  of  C+D) 

(G)  Incidentals— Plains  (20.42%  of  C) 

Mountains  (28.829^  of  0) 

Total. 

Cost  of  material  (A+B) 

Total  cost  in  place,  not  including  freight. 

(A+B+C+1)+i^+G) 

P.U.R,1917B. 


1.022 
.094 


.85 

.09 
.04 
.07 


.58 

.15 
.07 

.17 


1.U6 


.55 

1.116 


.97 
1.116 


1.666 


2.086 
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Exchaoce  Fralcht  Groups 
No. 

lUterial  and 
Labor 

Freight  and 
Cartage 

Total  Cost  Id 
Place 

1    Monntains 

$2,086 
2.086 
1.666 
2.086 
1.666 
2.086 
2.086 
1.666 
2.086 
1.666 
1.666 
1.666 
1.666 
2.086 
1.666 
1.666 

$    .648 
.490 
.434 
.434 
.878 
.378 
.348 
.304 
.804 
.232 
.213 
.184 
.155 
.155 
.121 
.... 

$  2.73 

2    Mountains 

2.58 

3    PlainB 

2.10 

3    Monntains 

2.52 

4    Plains 

2.04 

4    Mountains 

2.46 

5    Monntainfl 

2.43 

6    Plains 

1.97 

6    Monntains 

2.39 

7   Plains 

1.90 

8   Plains 

1.89 

9   Plains 

1.85 

10   Plains 

1.82 

10   Monntains 

2.24 

11    Plains 

1.79 

12    Pliiini,    

1.67 

Bights  of  Wwy. 

The  inventory  of  the  pole  lines  of  this  company  was  taken  in 
such  a  way  that  the  number  of  poles  on  private  property  and  on 
public  highways  was  accurately  determined.  As  a  result  it  was 
found  that  approximately  77,000  poles  were  on  private  property, 
and  approximately  276,000  were  on  public  highways.  With  the 
exception  of  poles  within  city  limits  set  on  private  property  and 
on  public  highways,  it  was  assumed  by  the  engineers  that,  in  re- 
producing this  property,  it  would  be  necessary  to  acquire  pri- 
vate property  rights  on  77  per  cent  of  the  poles  set  on  private 
property,  and  abutting  rights  on  66  per  cent  of  the  poles  set  on 
public  highways.  These  percentages  were  derived  from  a  study 
of  the  telephone  company's  experience  in  acquiring  rights  of  way 
for  approximately  88,000  poles. 

On  this  theory  the  Commission's  engineer  found  that  in  repro- 
ducing the  property  of  the  company  it  would  cost  $272,848  to 
acquire  the  necessary  rights  of  way  as  of  August  81,  1915.  He 
testified  that  it  was  not  possible  to  determine  the  number  of 
poles  upon  which  the  telephone  company  had  acquired  either 
private  property  or  abutting  rights;  and,  further,  that  poles 
within  city  limits  had  been  entirely  excluded  from  the  rights-of- 
way  study  for  the  reason  that  only  a  small  number  of  these  were 
net  on  private  property,  and  that  the  ambunt  of  right  of  way  re- 
quired in  towns  and  cities  is  small  in  comparison  with  the  amount 

required  in  the  rural  districts.    This  exclusion  was  made  for  the 
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further  reason  that  the  cost  of  obtaining  rights  of  way  is  not  so 
high  in  the  towns  and  cities  as  in  the  rural  districts. 

It  was  not  possible  for  the  Commission's  engineer  to  determine 
the  original  cost  to  the  telephone  company  for  rights  of  way,  for 
the  reason  that  the  rights-of-way  account  had  been  carried  by  the 
company  for  only  a  few  years,  and  that  prior  to  that  time  the 
cost  of  obtaining  rights  of  way  was  handled  in  various  ways; 
sometimes  by  charging  such  cost  to  the  construction  accounts; 
sometimes  by  charging  to  the  operating  expenses;  and,  in  other 
cases,  telephone  service  had  been  given  for  right  of  way.  The 
Commission's  statistician  testified  that  the  amount  spent  by  the 
telephone  company  for  rights  of  way,  since  the  rights-of-way  ac- 
count had  been  carried,  amounted  to  $26,985.68,  but  that  this 
amount  by  no  means  covered  all  of  the  rights  of  way  now  owned 
by  the  telephone  company. 

Land. 

The  record  in  this  case  shows  that  the  telephone  company 
owns  forty-three  parcels  of  land,  located  in  all  sections  of  the 
state,  and  that  each  parcel  was  appraised  separately.  A  resi- 
dent of  each  city  or  town  in  the  state,  in  which  land  is  owned 
by  the  company,  was  selected  by  the  telephone  company  as  a 
local  appraiser,  and  was  asked  to  give  his  opinion  as  to  the  fair 
present  value  of  the  telephone  company's  land  in  that  location. 
In  addition,  the  telephone  company  employed  Mr.  Charles  T. 
Fertig,  of  Colorado  Springs,  a  real  estate  appraiser  of  wide  ex- 
perience, for  the  purpose  of  making  an  independent  appraisal 
of  all  these  parcels  of  land.  Each  town  and  city  in  Colorado 
in  which  land  is  owned  by  the  company  was  visited  personally 
by  Mr.  Fertig,  and  he  submitted,  at  one  of  the  hearings  in  this 
case,  figures  which  in  his  judgment  represented  the  fair  present 
value  of  the  land  located  in  Colorado  and  owned  by  the  company. 
D.  S.  Hooker,  the  Commission's  civil  engineer,  likewise  visited 
all  towns  and  cities  in  the  state  in  which  land  is  owned  by  the 
telephone  company,  and  made  a  valuation  of  these  parcels  of 
land  entirely  independent  of  the  work  of  valuation  of  the  ap- 
praisers for  the  company.  The  results  of  these  appraisals  by 
the  local  appraisers,  Mr.  Fertig  and  Mr.  Hooker,  together  with 

the  assessed  valuations  of  these  parcels  of  land,  are  as  follows: 
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Location. 


Alamosa   

Boulder     

Canon  City 

Clifton   

Colorado  City    

Colorado  Springs  . 

Cripple  Creek    . . . . 

Delta 

Denver — Champa    . 

York 

South  .... 
Gallup    ... 

"        Osage   

**         Downing    . 
"        Montclair 
«        So.  Logan 
"        So.  Penn   . 


Durango 

Florence    

Fort  Collins   . . . 
Fort  Morgan    .. 

Garfield    

Gilcrest    

Grand  Junction 

Gseeley   , 

Johnstown 

Julesburg    .  • . . . 
Leadville   ...... 

Longmont    

Mesa    , 

Monte   Vista    . . 

Piticin    

Pueblo    

Salida 

San  Acacio  .... 

Sterling , 

Telluride   

Trinidad    

Victor     

Walsenburg  . . . , 
Wellington    . . . . 

Wiley     

Yampa    


Total    $231,638.00 


Local 

Appraisers 

Aug.  31, 

1915. 


$  400.00 

5,000.00 

3,500.00 

100.00 

400.00 

27,600.00 

650.00 

4,000.00 

100,000.00 

4,000.00 

2,000.00 

1,800.00 

35,000.00 

6,500.00 

1,600.00 

800.00 

600.00 

1,600.00 

300.00 

2,500.00 

3,000.00 

50.00 

75.00 

1,500.00 

3,500.00 

200.00 

250.00 

600.00 

3,500.00 

100.00 

1,000.00 

300.00 

^000.00 

^00.00 

100.00 

2,500.00 

500.00 

8,958.00 

25.00 

1,800.00 

400.00 

150.00 

180.00 


Mr.  Fertig 

Aug.  31, 

1915. 


$  300.00 

5,000.00 

3,500.00 

80.00 

300.00 

29,000.00 

260.00 

4,000.00 

100,000.00 

3,300.00 

1,800.00 

1,500.00 

25,000.00 

6,000.00 

1,000.00 

760.00 

500.00 

1,800.00 

800.00 

3,000.00 

3,500.00 

10.00 

30.00 

2,500.00 

3,000.00 

100.00 

500.00 

600.00 

5,000.00 

60.00 

500.00 

75.00 

6,000.00 

1,000.00 

100.00 

2,000.00 

550.00 

10,000.00 

390.00 

2,000.00 

300.00 

100.00 

120.00 


$223,815.00 


Mr.  Hooker 

Aug.  31, 

1915. 


$  850.00 

5,600.00 

4,000.00 

100.00 

600.00 

27,500.00 

260.00 

2,500.00 

125.000.00 

4,000.00 

2,000.00 

1,500.00 

25,000.00 

8,000.00 

i,3oo.oa 

800.00 

500.00 
1,600.00 

300.00 
2,000.00 
1,800.00 
50.00 
50.00 
3,000.00 
3,500.00 

100.00 

500.00 
1,000.00 
2,750.00 

100.00 
1,300.00 

300.00 
7,000.00 

800.00 

50.00 

2,600.00 

600.00 
13,500.00 

300.00 
1,000.00 

400.00 

150.00 

160.00 


$253,700.00 


Assessed 
Valuation. 


$  250.00 

4,500.00 

3,500.00 

80.00 

500.00 

25,000.00 

250.00 

2,000.00 

100,000.00 

3,750.00 

1,600.00 

1,200.00 

17,300.00 

7,500.00 

860.00 

320.00 

340.00 

1,600.00 

180.00 

1,500.00 

1,600.00 

10.00 

20.00 

2,250.00 

3,000.00 

60.00 

350.00 

560.00 

2,500.00 

37.00 

650.00 

100.00 

5,000.00 

750.00 

25.00 

2,200.00 

420.00 

12,120.00 

200.00 

500.00 

280.00 

90.00 

240.00 


$205,162.00 


Buildings. 

The  buildings  owned  by  the  telephone  company  consist  of 
general  and  central  offices,  garages,  stables,  shops,  warehouses, 
and  miscellaneous  structures,  all  of  which  are  used  in  its  general 
operations.  The  cost  of  the  buildings  complete  includes,  in  addi- 
tion to  the  buildings  proper,  all  fixtures,  such  as  water,  steam. 
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and  gas  pipes,  wiring  fixtures,  elevators,  boilers,  furnaces,  etc. 
This  cost  should  include  also  architects'  fees  and  supervision 
during  construction.  Messrs.  Geoi^e  W.  Brown,  Alexander 
Simpson,  Jr.,  C.  E.  Walker,  of  Denver,  and  John  Hill,  of  Los 
Angeles,  four  general  contractors  of  wide  experience,  were  ap- 
pointed by  the  telephone  company  for  the  purpose  of  appraising 
all  buildings  owned  by  it  in  the  state.  These  men  were  fur- 
nished with  the  working,  drawings,  and  specifications  of  these 
buildings,  each  of  which  was  inspected  and  compared  with  the 
specifications  in  the  field.  ^  The  values  arrived  at  are  based  on 
the  actual  quantities  of  material  found  in  the  different  build- 
ings, as  taken  from  the  specifications  and  verified  by  actual  in- 
spection. To  the  actual  cost  of  labor  and  material  required  for 
the  given  buildings  was  added  the  cost  of  building  permits,  water 
for  plaster  and  cement  work,  cost  of  surety  bonds,  liability  in- 
surance, and  10  per  cent  for  contractors'  profits.  Likewise  an 
allowance  of  5  per  cent  for  architects'  fees  was  allowed  on  all 
buildings  of  which  the  appraised  value  was  $3,000  or  more. 
With  the  exception  of  contingencies  and  omissions,  architects' 
fees,  and  interest  during  construction,  no  other  overheads  were 
allowed  in  arriving  at  the  cost  of  reproduction  of  the  building?. 
In  addition  to  the  work  of  the  building  appraisers  appointed  for 
that  purpose,  the  architect  of  the  company  appraised  all  of  its 
buildings  by  the  cubical  contents  method,  and  arrived  at  an 
appraised  value  approximately  $20,000  in  excess  of  that  found 
by  the  building  appraisers. 

With  the  exception  of  the  small  buildings  located  at  Gilcrest^ 
Mesa,  Johnstown,  and  Garfield,  all  of  the  buildings  of  the  tele- 
phone company  were  inspected  by  the  engineering  department 
of  the  Conunission  and  compared  with  the  plans  and  specifica- 
tions under  which  such  buildings  were  erected,  and  the  work  of 
the  building  inspectors  was  reviewed  with  the  idea  of  determin- 
ing the  accuracy  of  the  quantities  of  material  required,  as  well 
as  for  the  purpose  of  comparing  prices  of  labor  and  material. 

Without  going  into  the  details  of  the  methods  adopted  by  these 
appraisers,  which  were  subsequently  approved  by  the  engineer- 
ing department  of  the  Commission,  the  cost  to  reproduce  the 
buildings  owned  by  the  telephone  company  within  the  state  of 
Colorado,  as  found  by  these  appraisers,  was  $839,095.43.     This 
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8am  does  not  include  architects'  fees,  but  does  include  the  total 
reproduction  cost  on  certain  buildings  located  in  Denver  which 
will  hereafter  be  apportioned  to  the  state  of  Colorado. 

Underground  Conduit. 

The  telephone  company,  in  its  appraisal  of  underground  con- 
duit, added  to  the  cost  of  laying  such  conduit  the  cost  of  cutting 
and  replacing  the  paving  now  over  conduits,  regardless  of 
whether  or  not  such  paving  was  originally  cut  by  the  company. 
The  Commission's  engineer  found  that,  with  the  exception  of 
Denver  and  Pueblo,  practically  no  paving  had  heen  cut  by  the 
telephone  company ;  its  underground  system  having  been  laid  in 
advance  of  such  paving  as  is  now  in  existence.  From  the  records 
of  the  different  cities  where  paving  has  been  cut  and  the  tele- 
phone company  billed  for  the  actual  cost  of  relaying,  the  engi- 
neering department  of  the  Commission  was  able,  with  a  few  ex- 
ceptions, to  ascertain  the  amount  of  paving  that  had  been  cut 
in  the  past  and  the  amount  paid  for  the  relaying  thereof.  This 
amount  was  found  by  the  Commission's  engineering  department 
to  be  in  the  neighborhood  of  $25,000,  or  $90,000  less  than  the 
cost  of  replacing  all  paving  over  underground  conduit  at  this 
time. 

The  method  of  arriving  at  the  reproduction  value  of  all  the 
other  classifications  of  property  not  herein  specifically  discussed 
has  been  sufficiently  covered  in  connection  with  the  method  of 
arriving  at  unit  costs,  and  we  virill  not  dwell  further  upon  the 
details  of  this  important  matter. 

Construction  Overheads. 

Contingencies  and  Omissions. — ^As  has  been  hffl*etofore  stated, 
all  overhead  charges,  with  the  exception  of  interest  during  con- 
struction and  contingencies  and  (miissions,  were  included  by  the 
engineers  in  the  build-up  of  unit  costs.  Allowances  are  almost 
universally  made  in  appraisal  work  for  contingencies  and  omis- 
sions. This  allowance  is  made  to  cover  inadvertent  omissions  in 
the  inventory,  and  contingencies  in  the  course  of  construction 
which  cannot  be  readily  foreseen,  and  the  cost  of  which  cannot 
be  estimated  in  advance.  The  allowance  made  for  this  item  is 
usually  termed  an  overhead  charge,  although  it  is  not  in  reality 
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an  overhead  charge^  inasmuch  as  it  is  made  simply  for  the  pur- 
pose of  making  the  count  of  physical  property  complete.  Ob- 
viously, it  is  impossible  to  make  a  p!erf  ect  count  or  inventory  of 
any  property,  and  the  degree  of  accuracy  attainable  depends 
upon  the  character  of  the  property  to  be  inventoried  and  upon 
the  care  with  which  the  inventory  work  is  executed.  The  inven- 
tory of  the  physical  property  in  this  case  was  made  with  exceed- 
ing care,  and  the  engineers  for  both  the  telephone'  company  and 
the  Commission  testified  that  they  were  of  the  opinion  that  addi- 
tional expenditures  for  the  purpose  of  a  more  detailed  inventory 
would  not  have  been  warranted.  Nevertheless,  check  counts 
made  on  certain  portions  of  the  property  inventoried,  conducted 
independently  by  the  telephone  company  and  by  the  engineering 
department  of  the  Commission,  disclosed  more  units  of  plant 
than  were  found  by  the  original  inventory.  While  some  reasons 
may  be  advanced  for  the  additional  amount  of  property  found 
by  these  check  counts,  all  witnesses  were  of  the  opinion  that  the 
result  of  such  checks  indicated  that  omissions  had  crept  into  the 
inventory,  and  that  a  careful  and  detailed  count  would  have  dis- 
closed more  property  than  was  indicated  by  the  original  inven- 
tory. Neither  the  engineers  for  the  company  nor  for  the  Com- 
mission believed  that  the  result  of  these  check  counts  should  have 
any  particular  bearing  upon  the  allowance  to  be  made  for  con- 
tingencies and  omissions,  but  felt,  rather,  that  the  results  of 
these  counts  indicated  that  the  inventory  was  reasonably  cor- 
rect, and  that,  in  addition,  some  omissions  had  occurred.  The 
exact  percentage  which  should  be  added  to  the  amount  of  physi- 
cal property  on  account  of  omissions  cannot  be  accurately  deter- 
mined by  any  known  means;  it  depends  upon  the  care  with 
which  the  inventory  is  made,  the  manner  in  which  unit  costs 
are  built  up,  and  to  some  extent  upon  the  character  of  the  prop- 
erty being  appraised.  The  proper  allowance  must  be  a  matter 
of  judgment  based  upon  a  careful  study  of  every  item  that  has 
any  bearing  on  the  subject.  Witnesses  for  the  telephone  com- 
pany claimed  that  an  allowance  of  3  per  cent  of  the  cost  of 
reproduction  of  all  property  inventoried,  amounting  to  $395,- 
755.94,  should  be  made.  The  Commission's  engineer  made  a 
detailed  estimate  of  the  amount  to  be  allowed  for  contingencies 
and  omissions,  and  arrived  at  the  sum  of  $864,792.43.     The 
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telephone  company  did  not  give  in  detail  the  method  of  arriv- 
ing  at  3  per  cent  as  a  proper  allowance,  but  called  the  attention 
of  the  Commission  to  the  many  ways  in  which  omissions  might 
occur  and  contingencies  arise,  and  likewise  cited  numerous  court 
and  commission  decisions  in  which  various  percentages  had  been 
allowed  for  this  purpose. 

The  method  of  arriving  at  the  amount  claimed  by  the  engi- 
neering department  of  the  Commission  to  be  reasonable  is  as 
follows : 

Contingencies  and  Omissions. 


• 

Plant  Account. 

Cost  of 
Reproduction. 

Contingen- 
cies and 
Omissions, 
Per  Cent. 

Amount. 

Right   of   way    

$272,848.26 

210,080.64 

760,821.72 

1^91,169.86 

32,063.78 

633,582.24 

283,960.58 

14,168.96 

131,881.44 

61,661.09 

4,020,921.74 

1,374,388.59 

2,727,937.92 

638,671.69 

890,860.77 

78,749.86 

2,923.85 

86,788.27 

20,861.88 

0 
0 

2 
^4 
2 
2 
0 
0 

0 
0 

00.00 

Land    

00.00 

Buildings    

00.00 

Central  office  equipment  

Other  equipment  of  central  offices 
Station  apparatus    

13,911.70 

00.00 

6,336.82 

Station  installations    • . 

2,830.61 
708.45 

Interior    block    wires    

Priyate  branch  exchanges   

Booths  and  special  fittings 

Pole    lines    

2,637.63 

516.61 

160,836.87 

27,487.77 
109,117.51 

Aerial  cables 

Aerial  wire   

XJnderirround  conduit 

12,773.46 

17,817.01 

00.00 

00.00 

00.00 

Underground  cable   

Office  furniture  and  fixtures  .... 

General  store  equipment 

General  stable  and  garage  equip- 
ment   .• 

General  tools  and  implements  . . . 

00.00 

Total   

$18,673,316.41 

2.62 

$354,972.43 

Interest  during  Construction. — The  Commission's  engineer 
testified  that  interest  during  construction  is  a  part  of  the  cost  of 
a  completed  property,  and  has  been  so  recognized  in  the  account- 
ing classification  of  the  Interstate  Commerce  Commission,  which 
has  been  accepted  by  this  Commission  for  telephone  companies. 
For  the  purpose  of  arriving  at  the  amount  to  be  allowed  for  in- 
terest during  construction  engineers  have  usually  assumed  that 
current  rates  of  interest,  applied  to  the  cost  of  the  plant  during 
one  half  of  the  period  of  construction,  would  indicate  the  loss  of 
interest  during  the  construction  period,  and  the  amount  so  de- 
termined should  be  considered  in  arriving  at  the  value  of  the 

P.U.R.1917B. 
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property.  This  general  rule,  however,  applied  to  the  case  now 
under  consideration,  in  which  the  assumed  construction  period 
was  taken  at  five  years,  would  mean  that  the  charges  for  interest 
during  construction  would  amount  to  approximately  15  per  cent 
of  the  cost  of  the  plant.  However,  the  actual  construction  period, 
for  the  purpose  of  calculating  interest  during  construction, 
must  be  taken  as  the  period  during  which  money  is  tied  up 
in  construction  work  not  ready  for  service,  and  must  not  be 
taken  as  the  <Hie  during  which  the  property  could  be  most 
economically  reproduced.  The  assumption  of  a  very  long  con- 
struction period,  for  the  purpose  of  reproducing  the  pr<^)erty  of 
a  utility,  will,  in  reality,  reduce  the  amount  to  be  allowed  for 
interest  during  construction,  for  the  reason  that  under  such  a 
scheme  portions  of  property  are  placed  in  service  as  soon  as  com- 
pleted, and  the  investment  therein  is  no  longer  subject  to  a 
chai^  for  interest  during  construction.  Under  the  scheme  used 
by  the  telephone  company  in  calculating  interest  during  con- 
struction, the  investment  in  property  as  soon  as  ready  for  use 
was  deducted  from  the  amount  subject  to  interest  during  con- 
struction, with  the  result  that  the  loss  of  interest  during  the 
construction  period,  on  money  tied  up  in  property  not  ready  for 
use,  was  kept  at  a  minimum. 

Interest  during  construction,  being  a  part  of  the  cost  of  the 
completed  property,  bears  no  relation  to  the  rate  of  return  that 
should  be  allowed  on  money  which  the  utility  has  invested  for 
the  service  of  the  public.  The  evidence  submitted  in  this  case 
by  the  telephone  company  shows  that  money  for  construction 
purposes  can  be  obtained  at  6  per  cent,  and  this  evidence  is 
based  on  what  money  for  this  purpose  has  actually  cost  the  com- 
pany in  the  past.  This  rate  applied  to  the  investment  in  prop- 
erty not  in  service  throughout  the  construction  period  indicated 
that  the  loss  of  interest  on  such  money  amounted  to  approxi- 
mately 5  per  cent  of  the  entire  investment  in  the  physical  prop- 
erty. 

The  estimate  of  the  Commission's  engineer,  based  on  a  con- 
struction period  of  two  years,  and  on  an  interest  rate  of  6  per 

cent,  is  as  follows: 
P.U.R.1917B. 
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Interest  During  Construction.     Assumed  Construction  Period,  Two  Tears. 
Rate  Assumed,  6  Per  Cent  Per  Annum. 


Accotmt 

Cost  of 
Reproduction. 

Interest  During 
Construction. 

Per  Cent. 

Amoimt. 

Land    

210,080.64 

760,821.72 

1^91,169.85 

32,053.78 

633,582.24 

283,060.58 

14,168.96 

131,881.44 

51,561.09 

4,020,921.74 

1,374,388.59 

2,727,937.92 

638,671.59 

890,860.77 

10 
6 
6 
8 
0 
0 
0 
1 
0 
6 
5 
4 
6 
5 

21,008.06 

Buildings 

45,649.30 

Central  office  equipment 

Otiier   equipment    • 

83,470.19 
961.61 

Station  apparatus 

0.00 

Station  installations    

0.00 

Interior  block  wires 

0.00 

Private  branch  exchanges    

Booths  and  special  fittings   

Pole  lines    ••• 

1,318.81 

0.00 

241,256.30 

Aerial  cable  

68,719.43 

Aerial  wire   

109,117.52 

Underground  conduit    

38,320.30 

Underground  cable    

44,542.54 

Total   

18,161,150.91 

4.97 
4.97 

654,363.06 

Contingencies  and  Omissions  .... 

354,972.43 
13,516,123.34 

17,642.13 

Total   

4.97 

$672,005.19 

Working  Capital. 

Witness  Roderick  Reid  for  the  telephone  company  testified 
that  the  items  considered  in  the  study  of  working  capital  of  any 
public  utility  should  represent  a  sum  sufficient  and  ample^  under 
normal  conditions,  to  meet  and  carry  on  the  obligations  of  the 
company.  The  company  must  have  sufficient  cash  capital  to 
provide  not  only  for  the  prompt  payment  of  operating  expenses, 
repairs,  etc.,  as  they  accrue,  but  also  for  taking  advantage  of 
cash  discounts  or  emergencies,  and  for  maintaining  the  credit  of 
the  organization. 

The  allowance  to  be  made  is  based  on  such  items  as  securi- 
ties, cash,  employees^  working  funds,  bills  receivable,  accounts 
receivable,  material  and  supplies,  prepayment,  and  miscellaneous 
clearing  accounts,  from  which  deductions  should  be  made  for 
audited  vouchers  and  wages  unpaid,  accounts  payable,  and  mis- 
cellaneous accounts  unpaid.  In  the  compilation  of  the  working 
capital  of  the  telephone  company  the  amount  submitted  by  Audi- 
tor Reid  was  $676,448.71,  and  this  amount  was  given  in  detail 

by  him  as  follows: 
P.U.R.1917B. 
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Working  Capital — ^Year  Ending  August  31,  1915. 

Account  No.            Name.  Amount. 

105-116        Securities    $69,269.29 

113        Cash    240,607.57 

115        Employees'  working  funds  31,222.25 

117-  10        Bills   reoeivable— miscellaneous— Motorcycle    1,992.98 

117-  10            "            "                     "                Other   393.35 

117-  10            •*            "                     "                Warrants    5,302.71 

118-  01        Accts.  Rec— Due  from  subscribers  (live)  $129,642.00 
164-  01-02      "        "        Less  unearned  revenue  ....       1,076.86 


128,565.14 

118-  02            "        **        Abevance  accounts    15,687.10 

118-  04            "        "        Due'  from  collectors  and  agents 386.56 

118-  05            "        "        Unbilled  exchange  service   12,113.83 

118-  06            ••        «        Unbilled  toll  service  25,207 iSO 

119-  02            "        ••        American  Tel.  &  Tel.  Co 1,554.43 

119-  05             "         "         Western  Electric  Co 40.46 

119-  06            u        u        ggii  operating  companies   1,587.86 

119-  07            "        "        Sublicensed  &  other  Comm.  Cos 634.90 

120-  01            "        •*        Miscellaneous— special    313.18 

120-  02  "        ••        Miscellaneous  debtors    $6,819.86 

164-  03  •*        "        Less  unearned  directory  adv.    2,277.08 

4,542.77 

120-  03            MM        Miscellaneous  suspended   43.76 

122-  01  '  Material   and   supplies— Plant   supplies  $105,661.72 

122-  02  "            "            "         OflBce  supplies.         5,031.86 

122-  03  •*  •*  •*  Postage   509.10 

722  «            «            «         w.  E.  Co.  Clear 

—and  (Undist.  Sup.)       24,469.61 

135,672.29 

129        Prspayments — Prepaid  rents    2,573.59 

131  *^                Prepaid  insurance   11,832.62 

132  •*                Prepaid  directory  expense 4,620.03 

183-  01                 •*                Prepaid  interest   1,031.94 

133-  02                 **                Prepaid   pole  attachments   2,576.19 

183-  03                 •*                Prepaid  railway  transp'r 849.39 

708        Clearing— Custom  work   (Acct.  Rec.)    1,099.68 

724  ^'           Connecting  Co.  Rev.  Rec.   ; 321.19 

728              "           Pay  roll  clearance  Rec 1,019.99 

725  "           Freight  clearance  Rec 91.39 

726  **           Short  check  clearance  Reo 39.56 


$691,202.19 


DEDUCTIONS : 

158        Audited  Vouchers  k  Wages  Unpaid   $81,074.39 

160-  01        Aocts.  Pay.  to.  A.  T.  k  T.  Co.  general 555.40 

160-  02             -          #..*««     u    u     u    ^^^^    277.83 

160-  03            "         «      «    «     «    «    «    "    miscelL 641.36 

160-  05            **         "      "    Western  Electric  Co 27,228.38 

160-  06            •*         "      "    Bell  operating  companies 659.57 

160-  07  "         "      "    Sublicensed  &  other  Comm.  Cos.   . .  1,369.06 

161            m         u      u    Miscellaneous    3,947.49 


$115,753.48 
Net  working  capital  $575,448.71 

Mr.  Herbert,  the  Commissioii'B  statistician,  ,found  the  amount 

of  working  capital  for  the  state  of  Colorado  to  be  $529,375.96 

as  of  August  31,  1915.     The  difference  between  the  amounts 

found  by  him  and  Mr.  Reid  is  accounted  for  by  the  fact  that 

Mr.  Herbert  deducted  the  sum  of  $40,275  to  cover  investment 

securities  in  other  companies,  and  further  deducted  subscribers' 
P.U.R.1917B. 
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deposits  amounting  to  $5,797.75.     Otherwise  Mr.  Herbert  and 
Mr.  Beid  agreed  upon  the  amount  allowed  for  working  capital. 

Property  Assignable  to  the  Company  as  a  Whole. 

Certain  of  the  lands  and  buildings  of  the  telephone  company, 
located  in  the  state  of  Colorado,  are  used  for  its  operations  as 
a  whole.  It  was  therefore  necessary  for  the  Conmiission's  engi- 
neer to  prorate  the  investment  of  such  property  as  between 
Colorado  and  the  company  elsewhere  on  an  equitable  basis. 

The  Denver  main  office  building  is  occupied  by  the  general 
offices  of  the  company,  the  offices  of  the  eastern  division,  and  by 
the  Denver  exchange,  and  general  and  central  district  offices. 
In  arriving  at  the  proportion  to  be  assigned  to  Colorado  the  num- 
ber of  square  feet  of  floor  space  occupied  by  tiie  general  offices, 
the  square  feet  occupied  by  the  eastern  division  offices,  and  also 
the  square  feet  occupied  by  the  Denver  exchange  departments 
and  central  district  office,  was  determined.  The  floor  space  occu- 
pied by  the  company^s  general  offices  was  then  prorated  on  the 
basis  of  owned  stations  for  Colorado  to  the  owned  stations  for 
the  company  as  a  whole.  The  square  feet  of  floor  space  occupied 
by  the  eastern  division  offices  was  prorated  on  the  basis  of  owned 
stations  in  Colorado  to  the  total  owned  stations  in  the  eastern 
division.  The  entire  floor  space  occupied  by  the  Djmver  ex- 
change departments  and  central  district  department  was  all 
assigned  to  Colorado,  since  this  space  is  devoted  exclusively  to 
Colorado  business.  By  combining  the  proportion  of  the  general 
office  space  and  the  eastern  division  space  with  the  space  devoted 
exclusively  to  Colorado  operations,  the  total  amount  of  floor 
space  assignable  to  Colorado  and  properly  included  in  the  valua- 
tion of  the  Colorado  property  was  arrived  at  The  per  cent  that 
the  floor  space  thus  arrived  at  bears  to  the  total  floor  space  in 
the  building  was  then  applied  to  the  valuation  of  the  building, 
and  the  portion  which  should  be  included  in  the  appraisal  of  the 
Colorado  property  was  thus  obtained. 

The  telephone  company's  Denver  warehouse,  located  at  No. 
1175  Osage  street,  is  occupied  by  the  Denver  plant  department, 
the  Western  Electric  Company,  and  the  general  stationery  de- 
partment. The  Commission's  engineer  apportioned  the  space 
occupied  by  the  Denver  plant  department  to  Colorado,  since  the 

work  of  that  department  is  confined  strictly  to  Denver;  and  the 
P.U.R.1917B. 
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portion  occupied  by  the  Western  Electric  Company  was  also 
apportioned  to  Colorado  for  the  reason  that  the  rental  received 
from  the  Western  Electric  Company  for  the  use  of  the  ware- 
house was  included  by  the  Commission's  statistician  in  the  Col- 
orado revenues.  The  space  occupied  by  the  general  stationery 
department  of  the  company,  being/  general,  was  apportioned  to 
Colorado  on  the  basis  of  Colorado  owned  stations  to  the  total 
owned  stations  of  the  telephone  company. 

The  appraised  value  of  the  three  lots  of  land  located  on 
Champa  street  in  Denver,  and  occupied  by  the  main  office  build-r 
ing  of  the  company,  was  prorated  on  the  same  basis  as  Denver 
main  building,  with  the  result  that  75.86  per  cent  of  the  ap- 
praised value  of  those  lots  was  assigned  to  Colorado. 

The  Commission's  engineer  found  that  the  furniture  and  fix- 
tures located  in  the  Denver  main  office  are  used  by  the  general 
division  and  Denver  offices  of  the  company.  On  the  books  of 
the  telephone  company  this  furniture  and  fixtures  are  carried  in 
the  Denver  office  furniture  and  fixtures  account.  Office  furni- 
ture and  fixtures  in  the  general  offices  and  general  store  equip- 
ment were  prorated  on  the  same  basis  as  land  and  buildings. 

The  following  table  gives  the  cost  of  reproducing  the  proper- 


Kight  of  way   

Land 

Buildings    

Central  oflSce  equipment 

Other  equipment 

Station  apparatus    

Station  installations   

Interior  block  wire 

Private  branch  exchanges 

Booths  and  fittings  

Exchange  pole  line 

EbEchange  aerial  cable 

Exchange  aerial  wire   

Exchange  underground  conduit 
Exchange  underground  cable  . . 

Toll  pole  lines    

Toll  aerial  cable 

Toll  aerial  wire   

Toll  imderground  cable 

Interest  during  construction   . . 
Office  furniture  and  fixtures  . . 

General  store  equipment 

Stable  and  garage  

Tools  and  implements 

Working   capital    . . .' , 


Total 


I.  C.  C. 
No. 


207 
210 
212 
221 
222 
231 
232 
238 
234 
235 
241 
242 
243 
244 
245 
261 
252 
253 
255 
258 
261 
263 
264 
266 


Reproduction  Cost. 


McCam. 


$281,033.69 

210,080.64 

783,646.37 

1,432,904.95 

32,053.78 

652,589.71 

291,662.40 

14,694.03 

136,837.88 

63,107.92 

2,181,361.67 

1,410,153.74 

1,289,962.90 

657,831.74; 

903.869.69* 

1,960,167.72, 

5,466.51! 

1,619,823.15' 

13,706.60! 

676,113.00 

78,749.85 

2,926.85 

36,788.27 

20,851.88 

575,448.71 


$15,220,633.66 


Rankin. 

$272,848 

210,081 

760,822 

1,406,082 

32,064 

639,918 

286,892 

14,877 

134,619 

62,077 

2,202,640 

1,396,462 

1,302,477 

569,646 

895,094 

1,979,219 

6,414 

1^34,579 

13,574 

674,078 

78,760 

2,927 

36,788 

I    20,852 

629,376 


$16,039,946 
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ties  of  the  telephone  company,  assignable  to  Colorado,  as  found 
by  the  Commission's  engineering  department  and  the  telephone 
company's  engineering  department.  These  reproduction  costs  do 
not  include  intangible  values. 

Reproduction  Cost  Less  Depreciation. 

G.  E.  McCam,  general  plant  superintendent  for  the  telephone 
company,  contended  that  the  Commission,  in  arriving  at  the 
value  of  the  properties  of  the  telephone  company,  should  use  as 
a  basis  the  cost  to  reproduce  the  properties,  for  the  reason  that 
sufficient  evidence  had  been  introduced  to  the  Commission  to 
prove  conclusively  that  the  property  was  giving  service  as  good 
as  could  be  obtained  from  a  new  plant,  and  that  therefore  the 
property  was  in  100  per  cent  service  condition. 

Mr.  Kankin,  the  Commission's  engineer,  contended  that  as 
one  test  for  the  Commission,  in  arriving  at  the  present  value  of 
the  properties  of  the  telephone  company,  it  should  take  the  cost 
of  reproducing  the  properties  new,  in  the  sense  that  this  Com- 
mission uses  the  term  "reproduction,"  and  should  determine  the 
full  amount  of  the  theoretical  accrued  depreciation,  after  which 
the  Commission  should  direct  its  attention  to  the  amount  in  the 
depreciation  reserve ;  Mr.  Rankin's  theory  being  that  the  amount 
of  accrued  depreciation,  when  properly  determined,  provides  the 
best  measure  of  the  amount  that  should  be  in  the  reserve  for 
accrued  depreciation  at  the  time  of  the  investigation. 

He  furthCT  testified  in  the  hearings  that  in  his  opinion  the 
deductions  for  depreciation,  in  arriving  at  a  fair  value  for  rate- 
making  purposes,  should  not,  as  a  rule,  be  made  on  account  of 
the  fact  that  the  property  was  found  to  be  old,  obsolete,  inade- 
quate, or  otherwise  incapable  of  giving  good  service,  but  that 
when  the  property  was  found  to  be  in  such  a  condition  that  good 
service  could  not  be  given,  the  first  duty  of  the  Commission 
would  be  to  order  the  utility  to  put  its  property  in  such  a  con- 
dition that  good  service  could  be  had. 

He  also  stated  that,  while  many  decisions  of  courts  and  com- 
missions hold  that  the  present  or  depreciated  value  of  the  prop- 
erty of  a  public  utility  is  the  proper  basis  for  rate  making, 
proper  allowance  being  made  for  nonphysical  values,  that  in  his 
opinion  such  weight  must  be  given  to  the  depreciated  value  of 

the  physical  property  as  the  merits  of  individual  cases  warrant, 
P.U.R.1917B. 
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and  that,  in  addition  to  the  amount  of  accrued  depreciation  at 
the  time  of  the  investigation,  due  consideration  should  be  given 
to  the  amount  which  the  utility  had  been  able  to  set  aside  to 
make  good  such  depreciation;  and  that  likewise  consideration 
should  be  given  to  the  manner  in  which  such  reserve  had  been 
set  aside,  invested,  and  accounted  for  by  the  utility. 

Mr.  Rankin  stated  that,  in  his  opinion,  when  depreciation  re- 
serves so  set  aside  on  the  straight-line  basis  are  invested  in  the 
property  of  the  utility,  and  become  a  part  of  the  property  which 
is  appraised,  the  net  deduction  on  account  of  depreciation  should 
be  equal  to  the  amount  in  the  reserve  for  depreciation  at  the 
time  of  the  investigation,  but  that  no  deduction  whatever  from 
reproduction  cost  should  be  made  in  arriving  at  the  value  of  a 
property  for  rate-making  purposes  when  it  is  the  practice  of  the 
utility  or  lie  requirement  of  the  Commission  that  depreciation 
reserves  be  set  aside  on  the  sinking-fund  basis.  His  general  opin- 
ion was  that,  assuming  the  property  of  the  utility  were  in  condi- 
tion to  give  good  and  adequate  service,  depreciation  deduction 
should  be  made  for  the  purpose  of  giving  the  consumer  the  bene- 
fit of  the  earnings  upon  that  which  he  had  contributed  to  the 
reserves,  or  upon  the  temporary  investment  of  the  consumer  in 
the  property,  and  that  such  deductions  should  not  be  made  in  a 
rate-making  case  for  the  reason  that  the  property  was  not  new. 

Mr.  Kankin  stated  that,  in  his  opinion,  the  actual  amount  of 
depreciation  could  not  be  fully  determined  by  the  inspection 
method,  and  that  the  amount  arrived  at  by  this  method  was  of 
no  value  to  the  Commission  in  arriving  at  the  proper  basis  for 
rate-making  purposes,  inasmuch  as  it  gave  the  Commission  no 
information  as  to  the  reserve  that  should  be  available  for  depre- 
ciation, or  as  to  the  reserve  that  was  then  invested  in  the  prop- 
erty. The  amount  of  depreciation  as  determined  by  the  inspec- 
tion method,  in  the  opinion  of  the  Commission's  engineer,  bears 
no  relation  to  the  amount  that  should  be  in  the  reserve  for  depre- 
ciation ;  neither  does  it  give  the  Commission  any  inf ormaticm  as 
to  the  rate  at  which  such  reserve  should  be  set  aside. 

He  further  stated  that  it  was  not  possible  in  this  case — ^as  in 
practically  all  cases — to  obtain  all  of  the  necessary  information 
for  making  use  of  the  "age  and  life"  method,  but  that  for  most 
of  the  property  this  information  could  be  and  was  obtained  and 
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made  use  of.  However,  the  records  of  the  telephone  company 
covering  poles  and  wire  did  not  disclose  the  age  of  this  property, 
and,  as  a  result,  it  was  necessary  for  the  Commission's  engineer 
to  give  consideration  to  the  inspection  method.  He  further  tes- 
tified that,  in  his  opinion,  the  inspection  method  of  arriving  at 
the  depreciated  condition  of  poles  could  be  relied  upon  for  the 
reason  that  the  measurable  deterioration  upon  such  plant  is 
approximately  in  proportion  to  its  age,  and  the  results  obtained 
by  such  a  method  would  be  approximately  the  same  as  those  ob- 
tained by  the  age  and  life  method,  if  such  age  and  life  data  were 
available. 

The  Commission's  engineer  further  testified  that,  in  his  opin- 
ion, a  combination  of  the  age  and  life  method  and  of  the  inspec- 
tion method  should  always  be  used  in  arriving  at  the  depreciated 
condition  of  physical  property;  the  inspection  method  being 
relied  upon  mainly  for  the  purpose  of  establishing  the  age  of  the 
property  in  service  and  the  number  of  years  liiat  it  could  be 
retained  in  service  without  replacement;  and,  further,  that  after 
the  age  and  life  data  had  been  reasonably  determined  the  service 
condition  of  the  property  should  be  taken  as  the  ratio  of  the 
remaining  life  to  the  total  life,  and  that  little  consideratiou 
should  be  given  to  the  amount  of  measurable  depreciation. 

Witness  McCam  stated  that,  in  his  opinion,  if  the  Commis- 
sion were  to  deduct  from  the  cost  of  reproducing  the  property 
any  sum  whatever  due  to  depreciated  condition  of  the  property, 
the  amount  should  bo  determined  by  actual  inspection  of  thti 
properties  of  the  telephone  company,  and  that  no  consideratioii 
should  be  given  to  the  age  and  life  method  as  used  by  Mr.  Ban- 
kin. 

He  also  contended  that  in  this  case  it  had  been  proved  con- 
clusively to  the  Commission  that  the  telephone  company  was 
rendering  adequate  service,  and  therefore  the  Commission  should 
consider  the  properties  of  the  telephone  company  on  the  basis 
of  adequate  service,  and  not  on  the  basis  of  a  property  in  a  depre- 
ciated condition;  and  that  the  properties  of  the  company  did 
not  depreciate  at  a  uniform  rate,  but  rather  that,  if  the  prop- 
erties were  properly  maintained,  depreciation  would  occur  prac- 
tically at  the  time  of  removal  rather  than  through  a  course  of 

years,  and  therefore,  if  any  depreciation  were  deducted  by  the 
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Commission  from  the  reproduction  coat  of  the  properties,  an 
actual  inspection  should  be  made  of  the  properties,  and  only  that 
deducted  which  could  be  actually  determined  from  inspection 
and  observation.  On  this  theory  Mr.  McCam,  and  the  engines- 
ing  staff  of  the  telephone  company^  conducted  quite  an  extensive 
investigation  and  presented  their  findings  to  the  Commission. 

The  amount  determined  by  Mr.  McCam,  as  representing  the 
amount  of  depreciation  of  the  property,  by  the  inspection  meth- 
od, was  $1,087,404.93.  Mr.  Eankin  found  the  amount  of  ac- 
crued depreciation,  as  determined  by  the  age  and  life  method, 
to  be  $2,532,548.  On  the  following  page  will  be  found. the  re- 
production cost  less  depreciation  of  the  properties  of  the  tele- 
phone company,  exclusive  of  intangible  values,  as  found  by  Mr. 
McCarn,  for  the  telephone  company,  and  Mr.  Eankin,  for  the 
Commission: 


Right  of  way    

Land    

Buildings    

Central  oflSce  equipment 

Other    equipment    

Station   apparatus    

Station   installations    

Interior   block  wire    

Private  branch  exchanges 

Booths  and  fittings   

Exchange  pole  line    

Exchange  aerial  cable  

Exchange  aerial  wire   

Exchange  underground  conduit 
Exchange  underground  cable  .. 

Toll  pole  lines    

Toll  aerial  cable 

Toll  aerial  wire 

Toll  underground  cable 

Interest  during  construction   . . 
Office  furniture  and  fixtures   . . 

General   store  equipment    

Stable  and  garage    

Tools  and  implements   

Working  capital    


Total $14,133,228.73 


Reproduction  Less  Depreciation. 


McCam. 


$281,033.69 

210,080.64 

751,510.87 

1,376,167.98 

28,207.33 

610,954.49 

282,251.88 

13,206.14 

131,450.32 

50,399.42 

1,911,746.37 

1,262,933.62 

1,190,497.68 

642,175.34 

874,944.41 

1,717,908.52 

4,895.88 

1,402,644.75 

13,269.44 

676,113.00 

72.449.86 

2,625.97 

30,166.38 

18,141.14 

675,448.71 


Rankin. 


$272,848 

210,081 

617,027 

945,620 

24,041 

415,947 

231,287 

13,389 

91,473 

34,527 

1,872,159 

950,991 

1,155,749 

456,410 

721,614 

1,682,336 

3,688 

1,473,585 

11.538 

674,078 

59,063 

2,927 

36.788 

20,852 

629,376 


$12,507,394 


Book  Value. 

Mr.  Herbert,  diief  statistician  of  the  Commission,  acting  upon 

the  order  of  the  Commission  issued  on  August  6,  191  r>.  con- 
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ducted  a  thorough  investigation  of  the  book  accounts  as  outlined 
in  said  order.  A  careful  study  was  made  by  Mr.  Herbert  of 
the  accounting  methods  of  the  telephone  company  for  the  pur- 
pose of  determining  whether  the  telephone  company  was  com- 
plying with  the  uniform  classification  of  accounts  as  prescribed 
by  the  Interstate  Commerce  Commission  for  telephone  com- 
panies^ which  classification  has  been  adopted  by  this  Commis- 
sion. 

For  the  purpose  of  this  investigation  Mr.  Herbert  took  the 
date  of  August  1,  1911, — being  the  date  on  which  the  telephone 
company  acquired  the  entire  properties  and  assets  of  the  Colo- 
rado Telephone  Company, — and  the  books  and  records  were  thor- 
oughly examined  from  the  date  of  August  1^  1911,  to  December 
31,  1915. 

Considerable  attention  was  first  given  to  the  fixed  capital  ac- 
coiints  of  the  telephone  company,  particular  attention  being  di- 
rected to  the  details  of  the  districts  and  exchanges,  and  the  major 
accounts  comprising  the  physical  property  book  value  accoimts 
of  the  company.  The  books  were  carefully  scrutinized  to  deter- 
mine whether  all  charges  made  to  the  fixed  capital  accounts  were 
proper,  and  that  no  operating  expense  accounts  were  included  in 
the  fixed  capital  accoimts,  or  that  no  construction  accounts  were 
included  in  operating  expenses.  These  accounts  were  all  checked 
at  the  district  exchanges  for  comparison  with  the  books  in  the 
general  auditor's  office. 

In  Mr.  Herbert's  consideration  of  fixed  capital  accounts,  no 
attention  was  given  to  the  accounts  other  than  exchanges  in- 
cluded entirely  within  the  boundaries  of  the  state  of  Colorado. 

The  plant  investment  accounts  of  each  and  every  exchange 
station  in  the  state  of  Colorado  was  checked  on  the  books  of  the 
telephone  company,  and  proper  segregation  made,  giving  the 
details  of  all  plant  equipment  items  to  the  several  exchanges, 
showing  the  book  value  of  each  of  the  exchanges,  and  also  toll- 
line  equipment  included  within  the  boundaries  of  the  state. 

In  the  compilation  of  fixed  capital  accounts  no  intangible 
values  were  included. 

Mr.  Herbert  made  a  very  careful  audit  of  the  fixed  capital 
accounts  of  the  telephone  company  as  a  whole,  and  by  exchanges 
included  entirely  within  the  boundaries  of  the  state  of  Colorado. 
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The  plant  investment  account  of  each  and  every  exchange  in  the 
state  of  Colorado  was  taken  from  the  general  books  of  the  tele- 
phone company,  and  the  proper  segregation  made.  After  Mr. 
Herbert  verified  these  records  they  were  compared  with  the  de- 
tailed compilations  of  the  auditing  department  of  the  telephone 
company,  with  the  result  that  the  statements  compiled  by  Mr. 
Herbert  and  by  the  company  were  found  to  correspond  in  every 
detail 

Mr.  Eeid,  in  his  evidence  before  the  Commission,  stated  that 
the  early  accounting  practices  cause  the  fixed  capital  values,  as 
shown  by  the  book  accounts  to-day,  to  be  less  than  would  be  re- 
vealed by  the  appraisal  of  to-day.  He  further  testified  that  dur- 
ing the  operations  of  the  telephone  company  charges  had  been 
made  to  the  operating  expense  accounts,  which  should  have  been 
made  to  the  construction  accounts,  with  the  result  that  the  fixed 
capital  accounts  as  disclosed  by  the  books  of  the  company  do  not 
represent  the  book  value  which  would  be  obtained  if  the  books 
were  to-day  rewritten  in  accordance  with  the  present  classifica- 
tion of  accounts. 

He  further  testified  that  adjustments  to  the  fixed  capital  ac- 
counts, based  on  inventories  taken  by  the  company,  are  not  per- 
mitted by  the  Interstate  Commerce  Commission,  with  the  excep- 
tion of  such  adjustments  as  it  is  necessary  to  make  of  the  general 
equipment  accounts.  The  charges  to  the  construction  accounts 
are  not  so  made  as  to  identify  each  item  of  plant,  and,  when 
portions  of  plant  are  replaced,  the  estimated — ^if  not  known — 
cost  of  such  original  plant  is  charged  to  the  depreciation  reserves, 
and  the  difference  between  the  original  cost  of  such  plant  and 
the  cost  of  the  replacements  is  either  charged  or  credited  to  fixed 
capital  accounts. 

Mr.  McCam  testified  that  the  difference  between  the  appraisal 
and  book  values  of  the  telephone  company  was  due  to  the  fact 
that  the  proper  segr^ation  of  accounts  was  not  made  in  the 
earlier  accounting  methods  of  the  company,  and  that  although 
these  book  values  in  the  auxiliary  records  of  the  telephone  com- 
pany to-day  may  be  sufiicient  for  administrative  purposes,  they 
do  not  represent  the  actual  cost  of  the  property  to  the  company, 
and  are  not  as  reliable  as  results  obtained  by  a  proper  inventory 

and  appraisal  of  the  property.  * 
P.U.R.1917B. 
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The  book  value  of  the  properties  located  in  the  .state  of  Col- 
oradO;  as  compiled  from  the  books  of  the  telephone  company  by 
Mr.  Herbert,  and  as  agreed  to  by  the  auditors  of  the  company, 
was,  on  August  31,  1916,  as  follows: 

Total  exchange   $10,125,965.23 

Total  of  toU   3,040,963.62 

Grand    total    $13,166,918.75 

The  above  amount  does  not  include  the  necessary  working 
capital 

Revenues  and  Expenses. 

Mr.  Herbert,  in  the  consideration  of  the  operations  of  the  tele- 
phone company,  allocated  certain  expense  accounts,  which  ap- 
plied to  the  telephone  company  as  a  whole.  A  certain  proportion 
of  these  accounts  was  prorated  to  Colorado  on  the  basis  of  owned 
stations.  In  adopting  this  method  he  arrived  at  the  average 
number  of  stations  for  the  telephone  company  as  a  whole  each 
month  for  a  period  of  one  year,  and  divided  the  sum  of  these 
monthly  averages  by  twelve,  giving  the  average  number  of  sta- 
tions for  the  year.  He  then  ascertained  the  average  number 
of  stations  in  Colorado  for  each  month  for  the  same  year,  and, 
dividing  this  sum  by  twelve,  obtained  the  average  number  of 
owned  stations  in  the  state  for  the  year;  and  in  this  way  deter- 
mined the  ratio  of  the  average  number  of  owned  stations  for  the 
state  to  the  average  number  of  owned  stations  for  the  telephone 
company  as  a  whole. 

In  a  similar  manner  the  expenses  applicable  to  the  eastern 
division  of  the  telephone  company  as  a  whole  (in  which  the  state 
of  Colorado  is  included)  were  assigned  to  the  state  of  Colorado 
on  the  basis  of  the  owned  stations  in  the  state  to  the  number  of 
owned  stations  in  the  division.  The  expenses  chargeable  to  a 
district  as  a  whole  were  prorated  to  the  exchanges  in  that  dis- 
trict on  the  basis  of  owned  stations  in  the  exchange  to  the  owned 
stations  in  the  district. 

The  same  method  was  used  by  Mr.  Herbert  for  prorating  the 
expenses  of  exchange  areas  to  any  larger  areas;  that  is,  on  the 
number  of  owned  stations  in  any  exchange  to  the  number  of 
owned  stations  in  the  area  involved. 

In  auditing  the  revenues  and  expenses  of  the  telephone  oom- 
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panjy  the  statistician  allocated  all  accounts  in  accordance  with 
the  accounting  classification  of  telephone  companies. 

In  building  up  the  statement  of  general  office  expense  the 
same  method  of  prorating  was  used,  and  pay  rolls  and  pay-roll 
summaries  were  carefully  examined;  particular  attention  being 
paid  to  the  item  of  taxes,  which  was  checked  from  the  original 
county  records. 

Careful  attention  was  given  to  the  manner  in  which  the  rates 
and  schedules  of  the  telephone  company  in  the  different  ex- 
changes were  complied  with  in  billing,  both  for  local  and  toll 
service,  and  as  to  whether  or  not  any  rebates  or  discounts  were 
made  which  would  reflect  in  free  service  or  discrimination  in 
rates.  An  examination  was  likewise  made  of  the  entire  free 
service  rendered  by  the  telephone  company,  and  the  total  amount 
of  free  service  and  the  purposes  for  which  it  was  given  was  re- 
ported to  the  Commission. 

Mr.  Roderick  Reid,  for  the  telephone  company,  presented  for 
the  Commission's  consideration  written  testimony  giving  in  de- 
tail the  revenues  and  operating  expenses  of  the  telephone  com- 
pany by  exchanges  during  the  several  years  of  operation  between 
August  1,  1911,  to  December  31,  1915.  Mr.  Herbert  made  a 
careful  audit  and  check  of  the  amounts  submitted  by  Mr.  Reid, 
and  f  oimd  that  they  were  correct,  and  had  been  allocated  accord- 
ing to  the  classification  of  accounts. 

FoUowinff  will  be  found  detailed  statements  by  exchanges  of 
the  revenuf38  and  expenses  of  the  telephone  company  applicable 
to  the  state  of  Colorado  from  January  1,  1912,  to  December  31, 
1916. 

The  operating  expenses,  as  set  forth  therein,  include  the  an- 
nual payment  of  4^  per  cent  of  the  gross  revenues  of  the  tele- 
phone company  within  the  state  of  Colorado  to  the  American 
Telephone  &  Telegraph  Company,  for  the  rental  of  telephone 
equipment  and  for  other  services.  The  above  expenses  also  in- 
clude such  payments  as  are  made  to  the  Western  Electric  Com- 
pany for  the  purxjhase  of  materials,  conducting  warehouses,  etc. 
These  expenditures  will  be  discussed  later  in  this  opinion. 

[The  following  table  gives  the  total  operating  expenses  of  the 

company  in  Colorado  for  various  years.     The  opinion  contains 

detailed  tables  of  expenses  of  over  eighty  towns  and  cities  of 
P.U.R.1917B. 
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the  state.     These  tables  are  omitted,  as  they  are  tmnecessaiy  to 
the  understanding  of  the  findings  of  the  Commission.] 

Payments  to  the  American  Telephone  &  Telegraph  Company. 

According  to  the  nndispnted  testimony  in  this  case  the  con- 
tractual relations  existing  between  the  American  Telephone  & 
Telegraph  Company  and  the  Mountain  States  Company  are  the 
outgrowth  of  modifications  made  in  the  original  licensee  contract 
between  the  predecessors  of  the  two  companies.  Under  the  agree- 
ment now  existing  between  these  two  companies,  the  Mountain 
States  Company  pays  to  the  American  company  4^  per  cent  of 
its  gross  earnings;  this  4i  per  cent  payment  being  based  on  the 
following  accounts: 

No.  500,  Subscribers'  station  revenues, 

501,  Public  pay  station  revenues, 

504,  Private  branch  exchange  line  revenues, 

510,  Message  toll  revenue. 

To  the  amounts  derived  from  the  above  sources  is  added  that 
proportion  of  the  gross  revenues  of  sublicensee  companies,  or 
other  operating  companies  not  directly  licensed  by  the  American 
company,  in  which  a  majority  of  the  stock  is  owned  by  the  Moun- 
tain States  Company,  in  that  proportion  which  the  stock  so  owned 
bears  to  the  total  issue  of  stock  of  the  company  in  question. 
From  the  total  thus  obtained  is  deducted  the  amount  of  uncollect- 
able  operating  revenues. 

Pour  and  one  half  per  cent  of  the  amount  so  derived  is  paid  to 
the  American  company,  and  the  amount  thus  paid  is  to  be  fur- 
ther increased  if  the  total  number  of  instruments  not  in  use  or 
carried  in  stock  by  the  Mountain  States  Company  exceeds  3  per 
cent  of  the  total  number  of  instruments  in  use  at  any  given  time. 

The  record  further  shows  that  for  the  amount  so  paid  by  the 
Mountain  States  Company  the  American  company  undertakes 
certain  obligations  and  renders  certain  services  to  the  Mountain 
States  Company,  which  may  be  classified  as  follows : 

1.  The  American  company  agrees  to  furnish  without  charge 

sufficient  transmitters,  receivers,  and  induction  coils  to  properly 

equip  all  stations  operated  by  the  Moimtain  States  Company, 

and  to  furnish  and  supply  a  working  stock  of  such  instruments 

not  in  excess  of  3  per  cent  of  the  total  number  of  instruments 
P.U.R.1917B. 


Digitized  by 


Google 


RE  MOUNTAIN  STATES  TELEPH.  k  TELEG.  CO.      245 

furnished  for  subscribers'  stations,  and  to  replace  any  of  the 
above  equipment  when  for  any  reason  it  is  necessary  to  do  so. 

2.  The  American  company  agrees  to  allow  the  Mountain  States 
Company  the  free  usage  of  aU  patents  owned  or  controlled  by  it 
without  charge  to  the  Mountain  States  Company,  and  agrees  fur- 
ther to  defend  any  and  all  infringement  suits  brought  on  account 
of  the  use  of  such  apparatus. 

3.  To  furnish  legal  advice  and  services  beforq  the  Interstate 
Commerce  Commission,  Federal  Trade  Commission,  and  income 
tax  authorities,  and  all  other  legal  advice  asked  for  by  the  Moun- 
tain States  Company. 

4.  To  furnish  engineering  advice  and  services  covering  basic 
plans  for  switchboards  and  outside  plant  and  extensions  thereof, 
and  to  make  necessary  studies  preliminary  to  the  before-men- 
tioned basic  plans. 

5.  To  study  operating  and  traffic  conditions  and  to  compile 
statistics  from  all  the  associated  companies,  making  these  studies 
available  for  the  use  of  the  licensee  companies,  and  to  assist  the 
Mountain  States  Company  in  unifying  and  improving  the  tele- 
phone service  at  any  and  all  times. 

6.  To  study  commercial  conditions  and  to  furnish  efficiency 
experts  looking  toward  handling  commercial  problems  with  the 
greatest  economy. 

7.  To  advise  as  to  the  standardization  of  the  uniform  system 
of  accounts,  and  to  supervise  the  efficient  administration  of  ac- 
counting plans  when  determined. 

8.  To  aid  in  the  financial  operations  of  the  company ;  this  to 
cover  broadly  the  aiding  of  the  Mountain  States  Company  in 
securing  the  necessary  funds,  and  to  advise  with  the  executive 
officers  of  the  Mountain  States  Company  for  the  purpose  of  avoid- 
ing unwise  expenditure  of  funds  so  obtained. 

Briefly  summarized,  the  testimony  shows  that  the  payment  of 
4J  per  cent  of  the  gross  revenue  of  the  Mountain  States  Company 
to  the  American  company  covers,  in  addition  to  the  lease  or  rental 
of  the  vital  part  of  telephone  sets,  services  which  are  of  a  legal, 
engineering,  commercial,  traffic,  accounting,  and  financial  nature. 

The  testimony  further  shows  that  during  the  year  1914  this 
payment  to  the  American  company  amounted  to  $140,045.25, 
and  that  the  average  number  of  owned  stations  in  service  during 
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that  year  was  88,658.  The  above  payment  of  $140,046.26  in- 
cludes, in  addition  to  4i  per  cent  of  the  gross  revenues  in  Colo- 
rado, 4J  per  cent  of  about  70  per  cent  of  the  gross  revenues  of  the 
Wray  Telephone  Company,  this  being  in  accordance  with  the 
agreement  existing  between  the  Mountain  States  Company  and 
American  company. 

Both  the  Commission's  statistician  and  engineer  testified  that 
in  their  opinion-  a  portion  of  this  payment  to  the  American  com- 
pany should,  in  the  future,  be  charged  to  the  construction  ac- 
counts for  the  reason  that  the  services  rendered  apply  not  only 
for  the  lease  of  equipment,  but,  being  of  an  engineering,  execu- 
tive, financial,  and  accounting  nature,  should  be  reflected  in  the 
construction  accounts  of  the  telephone  company. 

The  Western  Electric  Company  Relationship. 

The  record  in  this  case  discloses  a  contractual  relationship  be- 
tween the  telephone  company  and  the  Western  Electric  Company,, 
whereby  the  electric  company  maintains  large  stocks  of  materials 
and  apparatus  which  are  available  for  immediate  shipment  when 
required  by  the  telephone  company  for  repairs,  replacements  of 
plant  damaged  by  storms,  fire,  or  other  casualty.  Under  the- 
terms  of  the  contract  the  Western  Electric  Company  is  permitted 
to  add  to  the  actual  cost  the  following  percentages  to  the  supply 
bills  for  material  furnished  to  the  telephone  company : 

For  fumiBhing  hard-drawn  copper  wire  if  furnished  from  the  store- 
room of  the  Western  Electric  Company  5% 

If  shipped  from  any  other  point  direct  to  the  telephone  company 1% 

For  furnishing  poles   49^ 

For  furnishing  all  other   articles  not  of   Western   Electric   Company 
manufactiure: 

(1)  If  shipped  from  any  storeroom  of  the  Western  Electric  Company  6%^ 

(2)  If  shipped  from  any  other  point  direct  to  the  telephone  company  4% 
No  charge  is  made  for  storing  and  shipping  apparatus  of  the  Western  Elec- 
trie  Company's  manufacture. 

The  evidence  offered  was  to  the  effect  that,  should  this  con- 
tract be  terminated,  the  telephone  company  would  be  obliged  to 
maintain  a  purchasing  department,  and  to  build  up  and  main- 
tain a  large  organization  to  perform  services  now  rendered  by  the 
Western  Electric  Company,  and  that  it  would  be  obliged  to  carry 
a  large  investment  in  materials  and  supplies  to  properly  care  for 
the  needs  of  the  telephone  company,  and  to  assume  an  investment 
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in  land,  buildings,  and  warehouse  fixtures,  shop  and  office  furni- 
ture and  fixtures. 

Interest  and  other  fixed  charges  on  this  investment,  together 
with  upkeep  expenses  of  the  office  and  warehouse,  would  be  ad- 
ditional to  the  telephone  company's  present  operating  expenses. 

The  evidence  disclosed  that  the  company  employed  clerks  to 
check  all  bills  of  materials  sold  to  the  telephone  company  by  the 
Western  Electric  Company,  and  to  apply  the  proper  prices  for 
such  material  and  supplies. 

Annual  Depreciation  Requirement. 

Witnesses  representing  the  telephone  company  and  the  Com- 
mission testified  that,  in  addition  to  a  fair  return  upon  the  value 
of  the  properties  for  rate-making  purposes,  the  telephone  com- 
pany should  set  aside  annually  an  amoimt  necessary  to  properly 
care  for  the  depreciation  of  its  physical  property.  The  witnesses 
testifying  before  the  Commission,  as  to  the  amount  that  should 
be  set  aside  annually  for  the  care  of  the  depreciation  in  this  case, 
had  apparently  given  much  study  to  the  subject,  and  voluminous 
testimony  was  presented  to  the  Commission  on  behalf  of  both  the 
company  and  the  Commission  as  to  what  the  reasonable  annual 
requirement  should  be. 

Briefly  stated,  the  witnesses  for  the  telephone  company  claimed 
that  the  annual  allowance  made  for  this  purpose  should  be  $835,- 
831,  based  on  the  value  of  the  property  on  August  31,  1915,  and 
diat  in  general  the  annual  requirement  should  be  somewhat  in 
excess  of  6  per  cent  of  the  investment  in  the  property.  Mr. 
Rankin  testified  that  in  his  opinion  the  annual  depreciation 
requirement  should  be  $752,293,  or  5.65  per  cent  of  the  cost  of 
reproduction  of  the  depreciable  property  of  the  telephone  com- 
pany. 

Upon  request  of  the  Commission  that  the  company's  claim 
for  an  allowance  of  6  per  cent  of  the  investment  in  property  be 
further  amplified,  and  made  more  explicit,  additional  testimony 
was  submitted  to  the  Commission  by  the  company  in  which  the 
annual  depreeiation  rates  claimed  by  the  telephone  company  as 
being  representative  of  present  conditions  were  applied  to  the 

P.UJt.l917B. 


Digitized  by 


Google 


248  CX)LORADO  PUBLIC  UTILITIES  COMMISSION. 

appraised  value  of  the  different  items  of  physical  property,  with 
the  result  that  the  aimual  requirement  was.  shown  to  be  6.22  per 
cent  of  the  company's  investment  in  depreciable  property  only. 

In  order  to  arrive  at  this  annual  requirement,  the  witnesses 
for  both  the  telephone  company  and  the  Commission  first  made 
allowance  for  scrap  or  salvage  values  of  depreciable  property, 
since  the  aimual  requirement  for  depreciation  does  not  provide 
for  a  replacement  of  scrap  or  salvage  values. 

The  assumed  lives  of  the  different  classes  of  property  were 
next  determined,  and  with  this  information  at  hand  the  amount 
to  be  set  aside  annually  was  arrived  at.  The  lives  and  salvage 
values  used  by  the  different  witnesses  were  not  identical,  the 
variations  being  considerable  in  some  instances. 

Mr.  Rankin  testified  that  the  lives  assigned  to  depreciable 
property  by  him  had  been  determined  after  a  thorough  study  of 
the  experience  of  the  company.  He  stated  that  a  study  of  central 
office  equipment  revealed  the  fact  that  the  age  of  this  equipment 
was  in  excess  of  seven  and  one-half  years,  and,  for  this  reason, 
this  equipment  was  given  a  life  of  seventeen  years  instead  of  ten 
years,  as  made  use  of  by  the  telephone  company.  This  same 
method  of  assigning  lives  to  different  classes  of  property  was 
made  use  of  by  Mr.  Rankin  throughout  his  depreciation  study. 
He  also  made  use  of  salvage  values  which  were  derived  for  the 
purpose  of  arriving  at  the  cost  of  reproduction  less  depreciation, 
while  Mr.  Bollard,  for  the  telephone  company,  made  use  of  the 
salvage  values  which  were  established  by  the  telephone  company 
in  1912.  Mr.  Rankin  pointed  out  that  some  of  the  salvage  values 
used  by  the  ^ephone  company  were  not  consistent  one  with 
another. 

Following  will  be  foimd  in  tabulated  form  the  lives,  salvage 
values,  and  depreciation  rates  used  by  the  witnesses  for  the 
telephone  company  and  the  Commission  for  the  purpose  of  arriv- 
ing at  the  annual  depreciation  requirement 

Witnesses  further  testified  that  the  amounts  found  by  them, 
respectively,  should  be  deducted  from  the  net  revenues  from  all 
sources,  as  reported  by  Mr.  Herbert,  for  the  purpose  of  arriving 
at  the  amount  available  for  return  on  the  investment. 

P.U.IL1917B. 


Digitized  by 


Google 


RB  MOUNTAIN  STATES  TELEPH.  &  TJELBG.  00. 


249 


ANNITAL  DEFRBCIATION  PBBCBNTAGES  FOB  TBLEPHONB  PLANT  POE 
AVERAGE  CONDITIONS  IN  THE  TERRITORY  OP  THE  MOUNTAIN 
STATES  TELEPHONE  ft  TELEGRAPH   COMPANT. 

Annual  Requirement  for  the  Depreciation  Reterre. 
Baaed  on  the  probable  number  of  years  of  serrlce  under  average  worlcinflr  con- 
ditions, taking  into  account  age,  wear  and  tear,  inadequacy,  obsolescence,  ordinary 
acddttit  and  storm  damage  and  changes  due  to  puuic  requirement  or  popalar 
demand;  but  not  including  extenslTe  damage  by  severe  sleet  storms,  floods,  fire, 
or  other  casualties. 


Class  of  Plant 

Life 

in 

Years 

Gross 
Salvage 
Value  9b 

of  first 
cost  in 

place 

Cost  of 
Removal 
%  of  first 

cost  in 
place 

Net  Sal- 
vage Value 
%  of  first 
cost  in 
place 

Annual 
Deprecia- 
tion 
percent 

1    Oonduit,  main 

80. 
15. 
20. 

18. 
25. 
14. 
•12. 
20. 
15. 
11. 
40. 

88.5 
17.5 

7.5 
10.0 

8. 
10. 

10. 
10. 
80. 
85. 

20. 

10. 
4. 
4. 

5. 

0. 
0. 
40. 

25. 
40. 
24. 

2. 

9   Oonduit.  subsidiary 

6.7 

8    U.  G.  cable,  main 

47. 

85. 
47. 
84. 

7. 

10. 
7. 
10. 

8. 

4    U.  G.  cable,   subsidiary  (block 

5.8 

6   U.  G.  cable  tolL 

2.4 

6    Aerialcable 

5.4 

7    Submarine  cable 

8.8 

8    Loadingcoils 

Practic 
18. 
19.4 
60. 

68.4 
25.8 

Element 

81.2 

18. 

No  data 

29.2 

ally  none 
14. 
18.2 
10. 

9.8 
45.8 

too  tmall 

11.2 

16.8 

No  data 

2.4 

as  yet 
1. 
6.2 
40. 

44.1 
19.5 

to  include 

20. 
8.8 
20. 
26.8 

Net 

5. 

9   Polls  and  cross  arms:  toll 

10  Polls  and  cross  arms;  exchange 

11  Copper  wire  on  L.  D.  lines 

12  Copper  wire  on  Assoc.  Cos.  toll 

lines 

6.7 

•      8.6 

1.6 

1.7 

18    Iron  wire  on  toll  Mnes 

t/s 

14    Bare  copper  wire  on  exchange 
lines 

15    Insulated  copper  wire  on  ex- 
change lines  (drop) 

10.7 

16  Iron  wire  on  exchange  lines. . . . 

17  Interior  block  wires 

10.4 
10. 

18  Central  office  equipment 

19  Sub.  Station  App.  including  in- 

side wiring  and  installation. . . 

7.8 
10. 

20    Gable  terminals    

10 

21    Bn1idi»ig" 

40. 

2. 

22   L.  D.  right  ol  way 

2.9 

28    Right  of  way  in  towns  I 

24  Right  of  way  in  cities,  f 

25  Pnmlture  and  fixtures 

5. 

10. 

2S    Automobiles 

10. 

22.6 

27    Tools 

25. 

28   IVama  and  vehicles 

20. 

' 

Note. — *  Our  submarime  burled  on  mountain  passea. 

Employees'  Pensions,  DisabUUy  Benefits,  cmd  Death  Benefits, 

Mr.  Vaille,  for  the  company,  testified  in  substance  as  follows : 
On  January  1,  1913,  the  telephone  company  entered  into  a 
contract  with  the  American  Telephone  &  Telegraph  Company 
and  its  associated  and  allied  companies,  under  the  terms  of  which 
aQ  companies  adopted  and  made  effective  on  that  date  what  is 
designated  as  the  "plan  for  employees'  pensions,  disability  bene- 
fits, and  death  benefits."  On  May  1,  1914,  this  plan  was  fur- 
ther revised  by  the  addition  of  benefits  which  seemed  expedient 
from  the  results  of  the  practical  experience  since  its  organization. 
This  plan  provides  for  the  payment  of  certain  benefits.  Under 
the  head  of  ^Tensions,"  payments  are  based  upon  the  class  of 
employee,  the  age  of  the  employee,  and  the  length  of  time  of  em- 
P.U.R.1917B. 


Digitized  by 


Google 


250  COLORADO  PUBLIC  UTILITIES  COMMISSION. 

ANNUAL  DBPBBCIATION  BATES  (COMMISSION). 


Qasaiflcatlon  of  Property 

I.  C.  C. 
Acct. 
No. 

Kxpect- 

ed 

Life 

Gross 
Salvage 
Value  % 
First  Cost 
in  Place 

Cost  of 
Removal 

First  Cost 
in  Place 

Net 
Salvage 
Value  Jb 
First  Cost 
in  Place 

Annual 
Deprecia- 
tion 
Rate 

Bnlldings  

212 
221 

222 
281 
•232 
•238 
284 
286 
241 
242 

248 
244 

A 

80. 
17. 
16. 
10. 
10. 

8. 

12.5 
12.6 

8. 
14. 
10. 

12.6 
10. 

7.6 
10. 

7.6 

60. 
17. 
50. 
17. 
60. 

B 

C 

D 
(B-C) 
40. 
26.8 
10.0 
10. 
10. 
20. 
10. 
10. 
82. 
21. 
0. 

85. 

0. 
30. 

0. 
20. 

0. 

0. 
0. 
0. 
0, 
0. 
0. 

40. 
26. 
26. 

0. 

0. 

10. 
28. 
24. 
0. 

48.4 
1.6 
48.4 
20. 
0. 
0. 

40. 

40. 

0. 

(100.D)-i-A 
2. 

Central  office  equipment 

Other  eauinnient 

29.2 

2.4 

4.8 

6. 

St&tlon  ftDDftrfttuA       •••..«.•• 

9. 

station  Installations 

9. 

Interior  block  wires 

10. 

7.2 

"RnnthH  And  nnAAi&l  fittiniTH 

7.2 

Exchancre  Dole  lines 

8.5 

Exchange  aerial  cable 

Cable  terminals 

84. 

10. 

6.4 
10. 

Exchange  Aerial  Wire 
Conner  wire 

6.2 

Iron  wire. 

16. 
81.2 

16. 
11.2 

10. 

Twisted  nair 

10.7 

Ring  Conduit 

10. 

Drop  wire 

81.2 

U.2 

10.7 

Miscell&neonii 

Bxcbg.  UMlergroand  Conduit 

2. 

Subsidiary 



5.0 

Paving,  main 

2. 

Paving,  subsidiary 

6.9 

Manholes 

2. 

Miscellaneous 

Exchg.  Underground  Cable... 
Main 

246 

20. 
16. 
16. 
10. 

47. 
85. 
85. 

7. 
10. 
10. 

8. 

Subsidiary 

6. 

House  cable 

6. 

Terminals 

10. 

Mifcellan^out 

Office  Furniture  and  Fixtures 

261 
251 
262 

16. 
12. 
14. 
10. 

88.5 
17.6 
88.6 
7.6 
10. 
20. 

25. 
26. 
10. 

6. 

ToU  pole  lines 

6.0 

Toll  aerial  cable ^.^ 

Cable  terminals 

84. 

10. 

5.4 

10. 

ToU  Aerial  Wire 
Copper  wire 

268 

68.4 
26.8 
68.4 
81.2 

10. 
24.« 
10. 
11.2 

1.7 

Iron  wire. 

6.6 

1.7 

Twisted' pair  wiM 

10.7 

Ring  conduit 

10. 

Loading  coils 

5. 

Miscellaneous 

266 

47. 
47. 

7. 
7. 

Toll  Underground  Cable 
Main 

2.4 

Subsidiary 

2.4 

Terminals ^ 

10. 

•  This  rate  applies  to  only  50%  of  the  property  coming  under  this  classification. 
See  written  statement  and  accounting  rules. 

ployment, — the  plan  also  providing  when  such  pension  shall  be 
granted.  The  plan  also  provides  for  accident  disability  benefits, 
designated  separately  as  total  and  partial  disability  benefits,  sick- 
ness disability  benefits,  and  death  benefits. 

A  resume  of  the  prominent  features  of  the  plan  follows :  The 
parent  company  and  all  its  associated  companies  and  allied  com- 
panies are  parties  to  the  plan,  and  these  companies  agree  to 
P.UJ1.1917B. 
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recognize  and  credit  to  any  and  all  employees  entitled  thereto 
continuous  service  with  any  of  the  companies  so  associated. 
This  feature  permits  workm^i  to  leave  the  employ  of  any  Bell 
company  to  accept  service  in  any  other  Bell  company  in  the 
United  States,  subsidiary  to  the  Bell  system,  and  receive  service 
credit  for  all  service  with  these  companies. 

The  benefits  are  extended  to  employees  without  assessments 
being  made  upon  them,  without  abatement  of  wages,  and  without 
contribution  upon  their  part  This  plan  is  based  upon  an  appro- 
priation basis,  which  insures  the  company's  ability  to  at  all 
times  meet  the  demands  under  it  The  directors  of  this  tele- 
phone company  have  set  aside  $175,000  from  the  company's  sur- 
plus, placing  it  to  the  credit  of  what  is  known  as  the  ^^employees' 
benefit  fund,"  from  which  all  benefit  payments  are  made  dur- 
ing the  year.  The  telephone  company  pays  interest  to  this  fund  at 
the  rate  of  4  per  cent  per  anniun  on  unexpended  balances.  At 
the  end  of  each  fiscal  ye^  it  adds  to  the  fund  such  an  amount  as 
will  restore  it  to  its  original  total  of  $175,000,  provided  that  such 
addition  shall  in  no  year  exceed  2  per  cent  of  the  company's  pay 
roll.  If  the  fund  established  for  this  purpose,  together  with  the 
appropriation  described,  are  insufficient  for  the  benefits  provided, 
then,  under  an  agreement  with  the  American  Telephone  &  Tele- 
graph Company,  recourse  may  be  had  to  a  general  fund  of  $2,- 
000,000  established  by  the  Bell  company  for  that  purposa  By 
this  arrangement,  the  employee  is  assured  of  his  benefits  regard- 
less of  any  severe  financial  drain  which  may  be  made  upon  the 
benefit  fund  of  any  of  the  associated  companies. 

The  amoimt  required  in  the  Moimtain  States  Efystem  to  meet 
payments  under  this  plan  was  equal  to  1.4  per  cent  of  the  pay 
roll  of  the  year  1913,  1,8  per  cent  in  1914,  and  1.19  per  cent  in 
1915.  The  entire  expense  of  administration  of  the  plan  is 
borne  by  the  telephone  company,  and  is  not  charged  to  the  fund. 

A  committee  of  five,  appointed  by  the  board  of  directors  of 
the  telephone  company,  administers  the  fund  and  determines  all 
questions  which  may  arise  under  this  plan.  This  insures  con- 
sistent and  impartial  treatment  of  all  cases. 

A  brief  summary  of  benefits  to  which  employees  may  become 

entitled  is  as  follows : 
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1.  Pensions: 

Retirement  on  pension  is  provided  for  employees  coming  nnder 
the  classes  listed  below:  (Employees  in  class  A  may  be  retired 
on  pension  either  at  their  own  request  or  at  the  discretion  of  the 
committee.  Employees  in  classes  B  and  C  may  be  retired  on 
pension  only  at  the  discretion  of  the  committee  and  with  the  ap- 
proval of  the  president  or  vice  president) 
Class  A: 

Employees  whose  age  is  sixty  years  or  more  (females  fifty-five 
or  more)  and  whose  term  of  employment  has  been  twenty  years 
or  more. 
Class  B: 

Employees  whose  age  is  fifty-five  to  fifty-nine  years  (females 
fifty  to  fifty-four)   and  whose  term  of  employment  has  been 
twenty-five  years  or  more. 
Class  C: 

Employees  whose  age  is  less  than  fifty-five  years  (females  less 
than  fifty)  and  whose  term  of  employment  has  been  thirty  years 
or  more. 
Cla^  D  (disability  pension)  : 

Any  employee  whose  term  of  employment  has  been  fifteen 
years  or  more  and  who  becomes  totally  disabled  by  reason  of 
sickness  may,  at  the  discretion  of  the  committee  and  with  the 
approval  of  the  president  or  vice  president,  be  granted  a  disability 
pension,  which  shall  continue  for  such  period  only  as  the  com- 
mittee may  decide. 

The  amount  of  the  annual  pension  in  any  of  the  above  cases  is 
1  per  cent  of  the  average  annual  pay  for  ten  years,  multiplied  by 
the  number  of  years  in  the  employee's  term  of  employment 

Example :  An  employee  whose  term  of  employment  at  time  of 
retirement  has  been  thirty  years  and  whose  average  pay  for  ten, 
years  has  been  $1,500  a  year  will  receive  an  annual  pension 
equal  to  30  per  cent  of  $1,500,  or  $450,  payable  in  monthly 
amounts  of  $37.60. 

Note. — The  minimum  pension  will  be  $20  a  month,  but  this 

is  not  to  apply  to  disability  pensions  granted  to  employees  of  lees 

than  twenty  years'  service  or  to  pensions  granted  to  "part  time" 

employees. 
P.U.R.3917B. 
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£•  Accident  Disability  Benefits: 

Total  disahilUy. — Full  pay  thirteen  weeks,  Balf  pay  for  re- 
mainder of  disability.  Maximum  benefits  to  be  $20  a  week  after 
six  years  of  benefit  payments. 

Partial  disability. — ^For  first  thirteen  weeks,  100. per  cent  of 
loss  in  earning  capacity;  for  remainder  of  disability,  50  per  cent 
of  loss  in  earning  capacity.    Period  of  payments  not  to  exceed 
six  years  in  all. 
S.  Sickness  Disability  Benefits: 

These  benefits  begin  on  the  eighth  calendar  day  of  absence  on 
account  of  sickness,  and  are  as  follows : 

(a)  For  employees  whose  term  of  employment  has  been  ten 
years  or  more,  full  pay  thirteen  weeks;  half  pay  thirty-nine 
weeks. 

(b)  For  employees  whose  term  of  employment  has  been  five 
years  or  more,  but  less  than  ten  years,  full  pay  thirteen  weeks ; 
half  pay  thirteen  weeks. 

(c)  For  employees  whose  term  of  employment  has  been  two 
years  or  more,  but  less  than  five  years,  full  pay  four  weeks ;  half 
pay  nine  weeks. 

Note. — Benefits  are  not  provided  in  the  plan  for  sickness  of 
employees  of  less  than  two  years'  service.     In  such  cases  such 
practice  as  the  company  may  establish  from  time  to  time  will  be 
followed. 
4'  Death  Benefits: 

These  are  payable  only  to  wife  (or  husband)  or  dependent 
relatives  of  deceased  employee  and  are: 
(a)  Sickness  death  benefits, — 

If  employee's  term  of  employment  has  been  ten  years  or  more : 
One  year's  pay,  not  to  exceed  $2,000. 

If  employee's  term  of  employment  has  been  five  years  or  more, 
but  less  than  ten  years:  Six  months'  pay,  not  to  exceed  $2,000. 
(&)  Accident  death  benefits. — 

Three  years'  pay,  not  to  exceed  $5,000,  and  the  necessary  ex- 
penses of  burial,  not  to  exceed  $150. 

Mr.  Herbert  included  in  his  testimony  pertaining  to  revenues 

and  expenses  the  payments  of  moneys  as  set  f  9rth  in  the  testimony 

of  Mr.  Vaille  relative  to  the  expenditures  in  connection  with  the 

benefit  plan« 
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Beserve  for  Accrued  Depredaiioiu 

Witnesses  for  the  Commission  and  for  the  telephone  company 
testified  that  the  unexpended  balance  in  the  reserve  for  accrued 
depreciation  for  the  property  of  the  telephone  company,  as  a 
whole,  amounted  on  August  31,  1915,  to  $2,657,787.68,  and  that 
the  amoimt  of  this  applicable  to  the  property  of  the  telephone 
company  in  the  state  of  Colorado  was  $1,169,426.58. 

The  evidence  also  shows  that  the  telephone  company  had  on 
hand  a  surplus  of  $511,715.85  on  the  above  date,  that  Colorado's 
proportion  of  this  surplus  was  $225,154.97,  and  that  for  the 
year  1914  the  telephone  company  had  added  to  its  surplus  only 
$150.14,  this  amount  being  included  in  the  amount  of  the  sur- 
plus found. 

Mr.  Rankin  found  that  the  amount  of  accrued  depreciation  on 
the  properly  in  the  state  of  Colorado  as  of  August  31,  1915,  was 
$2,532,551.  He  stated  that  if  reserves  had  been  set  aside  in  the 
past  on  the  basis  of  5.65  per  cent  of  the  cost  of  the  physical  prop- 
erty, the  reserve  for  accrued  depreciation  would  have  been  equal 
to  the  above  amount  on  the  date  of  this  investigation. 

He  further  testified  that  the  reserve  for  accrued  depreciation 
applicable  to  the  property  of  the  telephone  company  in  the  state 
of  Colorado,  considering  the  conditions  existing  at  the  time  of 
the  investigation,  should  not,  in  his  opinion,  be  less  than  $2,- 
500,000. 

Mr.  Roderick  Reid,  testifying  for  the  telephone  company,  gave 
as  his  opinion  that  the  present  reserNje  for  depreciation  was  in- 
adequate; and  while  he  did  not  state  what,  in  his  opinion,  an 
adequate  reserve  would  be,  he  testified  that  on  the  basis  of  a 
reserve  of  20  per  cent  of  depreciable  property,  the  Colorado 
reserve  was  inadequate  to  the  extent  of  $1,500,000. 

Witnesses  for  the  telephone  company  admitted  that  annual 
dividends  in  the  amount  of  7  per  cent  had  been  paid  for  many 
years  by  this  company  and  its  predecessor,  and  that  earnings  of 
the  telephone  company  had  been  such  that  after  payment  of  these 
dividends  the  amount  remaining  of  the  net  revenues  had  been 
insufficient  to  allow  the  telephone  company  to  set  aside  an  ade- 
quate depreciation  reserve,  and,  for  this  reason,  the  reserve  at 
the  time  of  this  investigation  was  not  adequate. 

P.U.R.1917B. 
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The  foQowing  table  gives  the  increases  and  decreases  to  the 
reserve  for  accrued  depreciation  and  surplus  for  the  period  from 
August  1,  1911,  to  August  81,  1915,  for  the  telephone  company 
as  a  whole. 

Showing  the  Decrease  In  the  Reserve  for  Accrued  Depreciation  and  the  Surplni 
During  the  Period  Augnst  1.  1911.  to  August  81.  1915.  and  the  Addition  trom 
Earnings  During  the  Period. 


Reserve  for 

Accrued 
Depreciation. 

Surplua. 

Total. 

Increase 

or 
Decrease. 

Jul7  81,  1911.  the  Colo- 
rado   Telephone    Com- 
pany    

a480,906.60 

20.547.65 

888.747.59 

$811,895.16 

2.500.27 

181,624.67 

$24^92,800.76 

23,047.92 

565.872.26 

Jub   81.    1911.   the  Trl- 
State  Tel.   ft  Tel.   Co. 

July  81.  1911,  the  Rocky 
Mountain  BeU  TeL  Co. 

Total    

Stock    and    debt    adjust- 
ment  addition 

$1,885,200.84 
1.417.056.43 

$996,020.10 

$2,881,220.94 
1,417.056.43 

The     Mountain      States 
Telephone  ft  Telegraph 
Co 

$3,802,257.27 

8.147.879.29 

8.167.020.98 

2.758.768.99 

2,541,908.75 
2.667,787.68 

270,289.68 
876,980.99 
801,560.21 
800.971.70 

624,707.67 

$996,020.10 

761,875.01 

617.868.04 

628.207.00 

483,401.52 
611,715.85 

10,015.36 

52.668.87 

8.249.37 

150.14 

$4,298,277.87 

8,909.764.80 

3.684.379.02 

3.281.976.99 

8,025,400.27 
8.169.503.58 

280.805.04 
929.499.36 
809,809.58 
801.121.84 

624.707.57 

Balance — December      81, 
1911    

•888.528.07 

•225.876.28 

•402.403.03 

•266,575.72 
144.103.26 

Balance — December      81. 
1912    

1918   ; .' 

Balance— December     81. 
1914    

Balance — ^Angost  81. 1915 

The  gross  additions  from 
earnings     during    this 
period  were  as  follows  : 

August   1,    1911.   to   De- 
cember    31,     1911     (5 
months)    • 

Tear  1912  

Year  1913    

Tear  1914    

January  1,  1915,  to  Aug. 
31,    1915    (8    months)    .. 

•Indicates  decrease. 

Cost  of  Establishing  the  Business. 

Mr.  C.  E.  Hannum,  for  the  telephone  company,  testified  that 
an  allowance  should  be  made  on  account  of  the  cost  of  establish- 
ing the  business,  over  and  above  the  cost  of  reproducing  the 
physical  property  of  the  company,  and  that  it  should  be  based 
upon  the  cost  of  reproducing  the  company^s  business  as  of  Au- 
gust 31,  1915.  The  evidence  was  submitted  which  purported  to 
show  what  it  would  cost  to  create  an  organization  capable  of 
operating  the  present  property,  and  what  it  would  cost  to  attach 
to  that  property  the  business  as  of  August  31,  1915. 

Witnesses  for  the  telephone  company  testified  that  in  order  to 
determine  the  amount  of  the  necessary  expenses  which  would  be 
P.U.R.1917B. 
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incurred  in  organizing  and  developing  the  company,  selling  the 
service,  and  operating  the  plant,  and  in  order  to  determine  the 
revenues  which  would  be  received  during  the  six-year  period  of 
construction  and  development,  the  company  had  placed  itself  in 
the  position  of  a  company  starting  from  notibiing,  and  with  the 
aim  of  producing  within  the  shortest  time  possible  the  entire 
physical  plant  in  Colorado,  with  the  operating  organization  and 
business  attached. 

It  was  also  contended  that,  in  order  to  arrive  at  the  cost  of 
establishing  the  business,  the  following  items  should  be  deter- 
mined: 

1.  A  fair  return  to  the  company  upon  all  moneys  which  it 
would  be  necessary  to  expend  in  the  reproduction  new  of  the 
property  of  the  telephone  company  with  the  organization  and 
business  attached. 

2.  The  sum  of  all  expenditures  necessary  over  and  above  the 
expenditures  for  physical  property. 

Witnesses  contended  that  men  who  have  had  years  of  expe- 
rience in  building  up  telephone  organizations,  and  in  operating 
telephone  properties,  and  who,  in  addition,  have  actual  access  to 
figures  showing  the  various  costs  in  connection  with  operating  a 
telephone  plant,  could  arrive  at  a  reasonable  estimate  of  what  the 
minimum  operating  expenses  could  be,  and  what  the  maximum 
operating  revenues  could  be  at  the  various  stages  of  the  building 
and  development  of  the  telephone  property. 

Witnesses  further  contended  that  money  invested  in  the  physi- 
cal property  should  be  entitled  to  a  fair  return  from  the  moment 
of  its  investment;  and  that,  in  addition,  money  spent  in  estab- 
lishing the  business  should  also  be  entitled  to  a  fair  return  for 
the  reason  that  a  plant  without  the  organization  and  business  at- 
tached would  be  of  no  service  to  the  public  and  would  consequent- 
ly have  no  earning  power. 

It  was  further  argued  that  it  would  be  necessary,  in  order  to 
arrive  at  the  cost  of  establishing  the  business  of  the  telephone 
company,  to  allow  a  fair  rate  of  return  not  only  upon  the  money 
invested  in  the  physical  properties,  but  also  upon  such  expendi- 
tures made  for  the  purpose  of  attaching  the  organization  and 
business. 

It  was  further  claimed  that  of  the  total  expenditures  entering 
P.U.IL1917B. 
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into  the  cost  of  establishing  the  business  about  60  per  cent  would 
represent  labor  costs,  and  that  the  balance  would  be  made  up  of 
such  miscellaneous  items  as  rent,  heat,  light,  stationery,  insur- 
ance,— both  accident  and  fire, — ^taxes,  licensee  payments,  and 
other  miscellaneous  items.  In  determining  the  amount  of  these 
expenses  in  each  quarter  throughout  the  assumed  six-year  period, 
witnesses  for  the  telephone  company  assumed  as  a  basis  the  actual 
known  expenses  for  each  quarter  in  1914,  and  determined  the 
expense  which  should  be  incurred  in  each  quarter  of  the  con- 
struction period  in  the  form  of  a  percentage  <^  the  known  ex- 
pense in  1914. 

Mr.  Hannum  stated  that  the  actual  expenses  and  revenues  dur- 
ing the  year  1914  were  likewise  taken  as  the  basis  for  the  study, 
and  it  was  stated  that  these  were  taken  for  the  reason  that  the 
records  of  1914  were  the  most  available  records  which  reflected 
the  conditions  of  to-day,  and  which,  at  the  same  time,  showed 
for  a  period  of  a  full  year  all  of  the  expenses  and  revenues 
which  could  be  properly  allocated  to  Colorado.  He  further 
stated  that  the  expenses  per  station  for  the  telephone  company 
in  1914  were  lower  than  for  1912  or  1913. 

The  amount  requested  to  cover  this  item  was  as  follows: 

Cost  of  EstabUshing  the  Business — Sumnmry. 
Item.  Amount. 

Oreanization    $368,022 

Publication  and  traveling  expenses  for  obtaining  fran- 
chises            29,000 

Miscellaneous  construction  expenses    372,896 

Selling  servict   420,629 

Interest  during  construction  on  expenditures  prior  to 
operations,  other  than  expenditures  for  physical 
properties    82,419 

Operating  exbenses  in  excess  of  operating  revenue  ....      107,062  $1,369,928 

Fair  return  during  six-year  period • .  •  •  •  2,608,183 

Total  cost  of  establishing  the  business $3,878,111 

In  addition,  the  telephone  company  made  a  claim  through  Mr. 
W.  F.  Brown,  that  an  allowance  of  $829,538  should  be  made  for 
oost  of  money,  and  that  a  like  allowance  should  be  made  for  pro- 
moters' remuneration,  making  a  total  of  $1,659,056  for  promot- 
ers' remuneration  and  the  cost  of  obtaining  money.  The  total 
amount  claimed  by  the  telephone  company  through  witnesses 
Brown  and  Hannum,  as  representing  the  proper  allowance  to 

cover  the  cost  of  establishing  the  business,  oost  of  money,  and 
P.U.R.1917B.  17 
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promoters'  remuneration,  was  $5,587,167.  It  was  claimed  by 
witness  Hanntrm  that,  in  order  to  produce  new  the  property  of 
the  telephone  company  with  the  organization  and  business  at- 
tached, it  would  be  necessary  that  a  number  of  men  first  get  to- 
gether to  discuss  the  feasibility  of  the  proposition  and  the  means 
by  which  it  could  be  financed;  and  that  it  would  be  necessary, 
further,  for  them  to  interview  various  financial  interests,  and 
also  to  make  investigations  in  order  to  determine  the  extent  of 
the  demand  for  service,  and  to  what  extent  the  public  would  be 
able  to  pay  the  necessary  service  charges.  It  was  claimed  that 
the  expenses  so  incurred  would  be  legitimate  expenses,  and  would 
represent  part  of  the  cost  of  producing  the  property. 

It  was  contended  that  the  major  portion  of  the  organization 
work  would  be  performed  in  the  general  offices  of  the  telephone 
company  and  in  the  legal  department,  and  that  the  cost  of  opera- 
tion, therefore,  would  be  reflected  in  the  expenses  of  the  general 
c^ces  during  the  organization  period.  Prom  the  study  of  the 
expenses  of  these  offices  in  1914  an  estimate  of  the  expense  of 
conducting  the  offices  was  arrived  at. 

Witnesses  for  the  company  testified  that  on  the  date  of  this 
investigation  the  company  operated  in  145  cities  and  towns,  in 
which  it  would  be  necessary  to  acquire  franchises  or  permits,  and 
that  the  cost  of  obtaining  such  permits  should  be  considered  by 
the  Commission  as  a  part  of  the  fair  value  of  the  property.  The 
incidental  expenses  in  connection  with  obtaining  such  permits, 
according  to  the  statements  submitted,  vary  from  $150  to  $500, 
according  to  the  size  of  the  town  and  the  various  complications 
which  frequently  arise  in  the  course  of  obtaining  a  franchise. 
Witnesses  for  the  telephone  company,  however,  stated  that  they 
had  assumed  that  these  145  franchises  could  be  obtained  for 
$200  each,  and  as  a  result  had  estimated  the  cost  that  would  be 
incurred  for  traveling  expenses  and  publication  in  obtaining 
these  franchises,  at  $29,000. 

Miscellaneous  construction  expenditures,  which  were  included 
by  the  witnesses  for  the  telephone  company  as  a  part  of  the  cost 
of  establishing  the  business,  include  the  salaries  of  executive  and 
general  officers  of  the  company  before  it  is  ready  to  begin  opera- 
tions ;  of  clerks  in  general  offices  engaged  on  construction  accounts 

or  work ;  rent  and  repair  of  general  offices  when  rented,  together 
P.U.R.i9nB. 
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with  office  expenses,  insiiTaiice  daring  constrnctiony  and  also 
construction,  and  equipment  items  of  a  special  and-  incidanta) 
•nature,  which  cannot  be  properly  charged  to  any  other  fixed  capi- 
tal accoimt  Witnesses  for  the  telephone  company  testified  that, 
with  the  exception  of  the  salaries  and  expenses  of  executive  and 
general  officers  which  were  treated  in  their  study  as  organization 
expenditures,  the  other  items  mentioned  had  been  classified  as 
miscellaneous  construction  expenditures.  The  claim  of  the  wit- 
nesses for  the  company  made  to  cover  miscellaneous  construction 
expenditures  was  $372,896. 

Witness  Hannum  claimed  that  the  cost  of  selling  service  or 
obtaining  the  present  ninety  odd  thousand  subscribers  for  the 
company's  service  would  cost  the  telephone  company  $420,629, 
and  based  his  claim  for  this  amount  on  the  cost  of  obtaining  new 
subscribers  in  1914. 

Interest  during  construction  on  expenditures  prior  to  the  be- 
ginning of  operations  other  than  expenditui:es  for  physical  stnio 
tures  should  be  allowed,  in  the  opinion  of  witness  Hannum,  to 
the  extent  of  $82,419.  This,  he  testified,  would  include  interest 
upon  the  money  eocpended  prior  to  the  beginning  of  operations  for 
organization,  general  eqxiipment,  publication  fees,  and  traveling 
expenses  for  obtaining  franchises,  expenditures  for  right  of  way, 
miscellaneous  construction  expenditures,  and  selling  service. 
This  amount,  Mr.  Hannum  stated,  should  be  allowed  in  addition 
to  the  claim  made  by  the  tdephone  company's  general  plant  sup- 
erintendent, Mr.  McCam,  of  $676,113  for  interest  during  con- 
struction in  the  appraisal  of  physical  property. 

Mr.  Hannum  further  testified  that  during  the  six-year  period 
of  reproducing  the  property,  the  operating  expenses  of  the  tele* 
phone  company  would  be  in  excess  of  operating  revenues  by 
$107,062.  Mr.  Hannum's  claim  that  an  allowance  of  $2,508,- 
183  be  allowed  as  a  fair  return  during  the  assumed  six-year 
period  of  construction  is  based  on  the  assumption  that  the  money 
invested  in  the  physical  property  would  be  entitled  to  a  fair  return 
from  the  moment  of  its  investment,  and  assumed  that  8  pw  cent 
per  annum  would  represent  a  fair  rate  of  return  on  the  invest- 
ment in  the  property. 
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Bate  of  Beturtu 

Mr.  Roderick  Reid  testified  that  in  his  opinion  the  telephone 
company  should  be  permitted  to  earn,  over  and  above  operating' 
expenses,  a  sum,  annually,  sufficient  to  set  aside  the  annual  re- 
quirement for  depreciation,  maintain  a  sufficient  surplus  for  con- 
tingencies,— ^which  surplus  should  at  all  times  be  closely  scruti- 
nized by  the  Conunission  to  the  end  that  it  should  not  become 
excessive. 

Testimony  on  the  subject  of  rate  of  return  was  also  introduced 
by  Messrs.  Floyd  Walpole,  J.  G.  Greijsbeck,  T.  H.  Reynolds,  and 
F.  H.  Reid,  on  behalf  of  the  telephone  company. 

Mr.  Walpole  testified  as  to  an  examination  of  the  various  stat- 
utes of  the  state  of  Colorado  on  rates  of  interest,  and  submitted  a 
table  showing  the  rate  of  interest  allowed  on  loans  and  promis- 
sory notes,  county  warrants,  etc.,  from  1881  to  1915.  Mr.  Wal- 
pole likewise  testified  that  the  state  of  Colorado  and  the  city  of 
Denver  had  been  unsuccessful  in  marketing  certain  bond  issues, 
for  the  reason — in  his  opinion — that  the  rate  of  interest  provided 
was  too  low  to  attract  investors. 

Mr.  Geijsbeck  submitted  the  results  of  a  study  of  the  business 
and  affairs  of  numerous  manufacturing  and  trading  companies 
doing  business  within  the  state  of  Colorado,  and  stated  that  the 
average  expected  return  of  business  enterprises  of  the  West  should 
be  above  20  per  cent  on  the  actual  investment,  and  that,  in  his 
opinion,  the  rate  of  return  allowed  public  utilities  in  the  West 
should  be  higher  than  in  the  East 

Mr.  Reynolds  likewise  testified  on  the  subject  of  rate  of  retur]^, 
and  it  was  his  opinion  that  a  return  of  10  per  cent  to  public 
utilities  operating  in  this  state  should  not  be  considered  unreason- 
able. 

Mr.  F.  H.  Reid  testified  that  a  fair  rate  of  return  was  one 
which,  under  honest  accounting  n^ethods  and  responsible  manage- 
ment, would  attract  the  amount  of  capital  needed  for  the  develop- 
ment and  extension  of  telephone  facilities.  It  was  his  opinion 
that  a  fair  rate  of  return  to  the  telephone  company  is  one  thing, 
and  a  fair  rate  of  return  to  the  stockholders  is  another ;  the  return 
to  the  stockholder  being  the  amount  which  he  receives  by  way  of 
dividends  upon  his  stock,  and  the  return  to  the  company  being 
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the  net  amount  which  it  is  allowed  to  earn  upon  the  fair  value  of 
its  property.  According  to  Mr.  Reid  the  return  to  the  stock- 
holder is  paid  out  in  the  form  of  dividends  from  the  net  return 
to  the  company ;  the  balance  of  such  net  return  being  carried  to 
the  surplus  accounts  to  be  used  as  occasion  demands  and  for  the 
exigencies  of  the  business,  and,  further,  for  establishing  the  com- 
pany's credit  Mr.  Reid  testified  that  the  rate  of  return  which 
the  telephone  company  desired  the  Commission  to  determine  in 
this  case  was  the  rate  of  return  to  the  company,  and  not  to  the 
stockholder,  which  rate  of  return  should  be  based  upon  the  fair 
value  of  the  properly  for  rate-making  purposes.  In  his  opinion 
the  character  of  the  management,  the  risks  and  hazards  of  the 
business,  and  the  credit  of  the  utility,  must  be  given  consideration 
in  fixing  the  rate  of  return.  The  witness  testified  that  many  of 
the  western  Commissions  had  permitted  utilities  to  earn  a  rate 
of  return  of  8  per  cent  or  higher,  citing  numerous  cases,  and 
called  attention  to  the  fact  that  in  New  Jersey,  in  the  Gately  & 
Hurley  Case ;  in  Maryland,  in  the  Chesapeake  &  Potomac  Case, 
P.U.R.1916C,  925 ;  and  in  Wisconsin,  in  the  case  of  Bogart  v. 
Wisconsin  Teleph.  Co.  P.U.R.1916C,  1020,— all  of  which  were 
important  telephone  cases, — a  rate  of  8  per  cent  had  been  allowed 
as  a  fair  return. 

The  evidence  of  the  witnesses  for  tiie  telephone  company  and 
the  witnesses  for  the  Commission,  which  comprises  a  record 
before  this  Commission  consisting  of  about  5,000  pages  of  testi- 
mony in  addition  to  thirty  odd  exhibits  pertaining  to  and  ex- 
planatory of  the  evidence  introduced,  of  about  2,000  pages  of 
detailed  matter,  has  been  carefully  weighed  by  the  Commission, 
and  the  theories  and  methods  of  the  witnesses  presenting  this 
cause  have  been  summarily  reviewed  in  this  opinion,  and  the 
Commission,  now  being  sufficiently  advised  in  the  premises,  is 
in  a  position  to  determine  the  issues  presented. 

FINDINGS 
Valuaiian  for  Rate  Making. 

Inventory. — The  result  of  the  inventory  of  the  properties  of 

the  telephone  company  located  within  the  state  of  Colorado, 

taken  by  the  engineering  departments  of  the  Commission  and 

the  telephone  company  under  the  supervision  of  the  Commission's 
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engineering  department,  is  entirely  satisfactory  to  the  Commifl- 
sion,  as  the  Commission  is  convinced  of  the  correctness  of  the 
count,  and  it  is  but  natural  that  the  engineers  for  the  Commis- 
sion and  the  telephone  company  should  therefore  agree  as  to 
tlie  units  of  plant  disclosed  by  the  inventory. 

Appraised. — One  of  the  methods  employed  by  engineers  and 
regulatory  commissions  in  arriving  at  the  present  value  of  the 
property  of  a  public  utility  for  rate-making  purposes,  is  what 
has  been  termed  "reproduction  cost."  Many  engineers  have  had 
different  ideas  as  to  the  meaning  of  this  term,  and  the  various 
commissions  have  so  altered  and  modified  the  strict  meaning 
of  "reproduction  cost,"  in  arriving  at  value  for.  rate-making 
purposes,  that  it  is  doubtful,  in  the  opinion  of  this  Commission, 
whether  the  term  "reproduction  cost"  can,  in  its  strict  sense,  be 
properly  used  in  a  rate  case.  In  the  case  before  the  Commission, 
while  the  engineers  for  the  telephone  company  and  the  engineers 
for  the  Commission  made  use  of  the  term  "reproduction  cost," 
they  did  not  intend  to  convey  the  thought  that  an  attempt  had, 
been  made  by  them  to  arrive  at  the  cost  of  reproduction  of  the 
properties  of  the  telephone  company  located  in  Colorado  and 
assignable  to  Colorado  as  of  August  31,  1915.  Were  engineers 
to  attempt  to  estimate  the  cost  of  reproduction  of  the  properties 
of  a  public  utility  as  of  a  given  date  in  the  strict  construction 
of  the  term  "reproduction  cost,"  the  conclusions  would  be  er- 
roneous, and  would  be  of  little  value  to  a  Commission  in  arriving 
at  a  fair  value  for  rate-making  purposes. 

[1]  In  arriving  at  the  value  by  the  method  of  the  cost  of 
reproducing  the  property, — as  that  method  is  understood  by  the 
Commission  and  its  engineers, — the  term  is  not  used  in  its 
strict  sense,  but  is  so  modified  and  altered  as  to  bring  before 
the  Commission  the  cost  of  reproducing  the  property  under 
normal  or  average  conditions,  due  regard  being  given  to  the  con- 
ditions under  which  the  property  has  been  actually  constructed 
and  the  prices  paid  for  labor  and  materials.  For  instance,  in  at- 
tempting to  arrive  at  the  cost  new  of  the  company's  property,  Mr. 
Eankin  and  Mr.  McCam  have  made  use  of  average  or  normal 
prices  for  such  materials  as  copper,  lead-covered  cable,  etc.,  that 
fluctuate  considerably  in  value,  and,  for  other  piiscellan^ous 
items,  relied  almost  entirely  upon  the  experience  of  the  telephone 
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company,  and  made  use  of  the  average  of  prices  actually  paid 
during  the  past  four  years. 

It  can  be  readily  seen  that  to  assume  the  prices  of  to-day,  in 
reproducing  a  property^  would  bring  about  an  improper  result, 
as  would  the  prices  during  a  period  of  financial  depression. 

The  methods  used  by  all  engineers  in  this  case  were  directed 
toward  the  actual  performance  of  the  tdephone  company^  and 
the  Commission  is  in  entire  accord  with  this  theory  where  the 
same  can  be  ascertained,  as  was  possible  in  this  case. 

[2]  The  engineers  were  unable  to  arrive  at  actual  cost  of  the 
properties  of  the  telephone  company  for  the  reason  that  adequate 
records  were  not  available  prior  to  1911,  and  that  the  records 
available  did  not  disclose  with  reasonable  certainty  the  actual 
cost  of  the  properties ;  and  it  is  the  opinion  of  the  Commission 
that  this  actual  cost  method  cannot  be  used  unless  sufficient  sup- 
porting data  are  available.  By  determining  the  actual  perform- 
ance of  the  company  for  a  period  of  years,  as  has  been  done  in 
this  case,  the  Commission  cannot  be  led  into  erroneous  cou- 
elusions,  and  it  must  be  admitted  that  this  method  is  based  on 
facts  and  is  an  excellent  substitute  for  actual  cost 

Mr.  Eankin  found  the  cost  new  of  the  properties  of  the  tele- 
phone company,  located  in  Colorado  and  assignable  to  Colorado, 
by  the  actual  performance  method,  to  be  $1S,039,94&.  This  gum 
includes  $529,376  for  working  capital,  all  overheads,  and  all 
elements  of  value,  with  the  exception  of  the  intangible  or  non- 
physical  values  claimed  by  the  telephone  company. 

Mr.  McCam,  for  the  telephone  company,  found  the  cost  new 
of  the  plx)perties  of  the  company,  located  in  Colorado  aijid 
assignable  to  Colorado,  by  the  performance  method,  to  be  $15,- 
220,688.66.  This  sum  includes  the  telephone  company's  claim 
for  working  capital,  overhead  allowances,  and  all  other  elements 
of  value  with  the  exception  of  the  intangible  or  nonphysical 
values  claimed  by  the  telephone  company. 

The  difference  between  the  conclusions  of  Mr.  McCam  and 
Mr.  Bankin  on  this  subject  matter  in  dollars  and  cents  is 
$180,688. 

[3]  Paving  over  Mams. — ^Mr.  McCam,  in  arriving  at  the 
cost  new  of  the  properties  of  the  telephone  company,  included 
the  cost  of  replacing  present  paving  over  underground  conduit, 
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regardless  of  whether  in  the  construction  of  the  property  flie 
telephone  company  had  been  obliged  to  cut  such  paving  and  bear 
the  cost  of  its  replacement.  Mr.  Rankin  allowed  for  replacement 
of  paving  over  mains  the  amount  actually  expended  by  the  tele- 
phone company  in  cutting  and  replacing  paving  during  the  course 
of  construction  of  its  property. 

The  Commission  is  of  the  opinion  that  paving  actually  cut 
and  properly  replaced  in  the  installation  of  undergroimd  con- 
duits is  an  element  of  value  to  be  considered  in  arriving  at  the 
value  of  the  properties  of  the  telephone  company  for  rate-making 
purposes.  Such  paving  represents  necessary  and  unavoidaye 
expenditures,  but  allowance  for  paving  not  actually  cut  and 
replaced  will  not  be  permitted  by  this  Commission.  The  de- 
cisions of  courts  and  commissions  are  in  accord  with  the  Com- 
mission's views  in  this  regard,  and  further  discussion  does  not 
appear  necessary. 

It  is  therefore  the  opinion  of  the  Commission  that  the  allow- 
ance made  by  Mr.  McCam  for  paving  over  mains  is  excessive 
in  the  sum  of  $90,000. 

Bights  of  Ways, — It  is  very  difficult  to  arrive  at  a  fair  valua- 
tion of  the  rights  of  way  now  owned  or  occupied  by  the  telephone 
company.  Prior  to  January  1,  1912,  the  accounting  rules  in 
effect  did  not  require  that  the  cost  of  obtaining  rights  of  way 
be  carried  in  a  separate  account,  and  as  a  result  the  expenditures 
of  the  telephone  company  for  this  purpose  were  absorbed  in 
various  ways,  partly  through  operating  expenses,  partly  as  a 
charge  for  construction,  and,  for  some  of  these  rights,  telephone 
service  was  given. 

The  records  of  the  telephone  company  indicate  that  since 
January  1,  1912,  it  has  expended  for  rights  of  way  $26,986. 
It  is  apparent  to  the  Commission,  however,  that  the  actual  costs 
to  the  company  of  the  rights  of  way  now  owned  or  occupied  is 
much  in  excess  of  this  amount.  The  Commission  is  unable  to 
determine  the  nuanber  of  poles  for  which  rights  of  way  have 
actually  been  acquired. 

The  inventory  of  the  physical  property  was  taken  in  such  a 

manner  as  to  show  the  number  of  poles  on  private  properly 

and  the  number  on  public  highways  for  both  the  exchange  and 

toll  plant.     It  was  also  thought  reasonable  by  the  engineers  to 

exclude  from  the  rights  of  way  valuation  both  public  highway 
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and  private  property  polos  within  city  limits,  for  the  reason  that 
the  cost  of  acquiring  such  rights  of  way  is  very  small  in  compari- 
son with  that  of  acquiring  rights  of  way  for  rural  and  toll  lines. 
From  a  study  of  the  telephone  company's  experience  in  acquiring 
rights  of  way  for  about  33,000  poles,  it  was  found  that  rights 
of  way  should  be  acquired  for  77  per  cent  of  the  poles  set  on 
private  property,  and  for  55  per  cent  of  the  poles  set  on  public 
highways.  These  percentages  applied  to  poles  outside  of  city 
limits  gave  the  number  of  poles  on  which  it  would  be  necessary 
to  acquire  rights  of  way  in  reproducing  the  proj>erty. 

From  a  study  of  the  telephone  company's  expenditures  in 
acquiring  rights  of  way,  the  unit  cost  per  pole  for  both  public 
highway  and  private  property  rights  were  derived.  These 
unit  costs  applied  to  the  number  of  poles  on  which  it  would 
be  necessary  to  acquire  rights  of  way  gave  the  reproduction 
cost  of  rights  of  way  as  of  the  date  of  this  investigation.  The 
amount  found  by  the  Commission's  engineer  to  represent  the  re- 
production cost  of  such  rights  of  way  was  $272,848,  while  the 
amount  found  by  the  engineers  for  the  company  was  $281,034. 

The  information  before  the  Commission,  therefore,  is  to  the 
effect  that  the  expenditures  of  the  telephone  company  for  ri^ts 
of  way  since  1912  amount  to  $26,986,  and  that  this  by  no  means 
represents  the  sacrifices  made  by  the  telephone  company  in 
acquiring  the  rights  of  way  now  occupied;  and  that  the  cost 
of  reproducing  all  rights  of  way  that  would  be  required  outside 
of  city  limits  as  of  August  31,  1915,  would,  in  the  opinion  of 
the  Commission's  engineer,  amount  to  $272,848,  and,  in  the 
opinion  of  the  engineers  of  the  telephone  company,  to  $281,034. 

[4]  The  Commission  cannot  adopt  reproduction  cost  as  the 
measure  of  the  value  of  rights  of  way  for  rate-making  purposes, 
but  is  of  the  opinion  that  the  actual  sacrifices  made  by  the  tele- 
phone company  in  acquiring  such  rights  of  way,  when  these  can 
be  determined,  should  be  used  in  valuing  rights  of  way  for 
rate-making  purposes.  This  amount  we  cannot  accurately  deter* 
mine;  but,  after  giving  careful  consideration  to  the  record  in 
this  case  covering  rights  of  way,  the  Commission  finds  the  amount 
of  $125,000  to  be  a  fair  valuation  of  the  rights  of  way  of  the 
telephone  company  for  rate^making  purposes. 

[5]  Land. — The  Commission  is  of  the  opinion  that  the  lands 

owned  by  the  telephone  company  should  be  appraised  at  their 
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fair  market  value,  and  that  the  values  found  by  Mr*  Fertig, 
amounting  to  $223,850,  are  fair  and  just;  and  the  Commission 
accepts  the  apportionment  of  this  land  to  Colorado,  as  found  by 
Mr.  Rankin  and  Mr.  McCam,  to  be  fair  and  equitable,? — this 
resulting  in  the  sum  of  $210,080.61. 

[6]  Contingencies  and  Omissions, — ^In  arriving  at  the  cost 
new  of  the  properties  of  the  telephone  company  located  within 
the  state  of  Colorado  and  assignable  to  Colorado,  Mr.  McCam 
maintained  that  an  allowance  of  3  per  cent  should  be  made  to 
all  inventoried  items,  and  in  this  way  arrived  at  llie  sum  of 
$395,755.94.  Mr.  Rankin  applied  various  percentages  to  the 
different  classifications  of  property,  based  upon  the  possibilities 
for  omissions  in  the  inventory,  contingencies,  etc.,  and  arrived 
at  the  amount  of  $354,792.43  to  cover  these  items. 

The  STim  of  approximately  $40,000,  which  is  the  difference 
between  the  amount  arrived  at  by  Mr.  Rankin  and  that  found 
by  Mr.  McCam,  is  largely  due  to  the  fact  that  no  allowance  was 
made  by  Mr.  Rankin  for  contingencies  and  omissions  on  build- 
ings and  rights  of  way.  The  testimony  in  this  case  convinces 
the  Commission  that  the  building  appraisers  included  contin- 
gencies and  omissions  in  their  appraisals  of  buildings,  and  since 
the  Commission  has  not  accepted  reproduction  cost  in  arriving 
at  the  value  of  rights  of  way,  no  allowances  for  contingencies  and 
omissions  should  have  been  made  on  this  item. 

The  Commission  therefore  adopts  the  amount  of  $354,792.42 
as  the  proper  allowance  to  be  made  for  contingencies  and  omis- 
sions in  this  case. 

[7-8]  Interest  during  Construction. — The  Commission  is  of 
the  opinion  that  interest  during  construction  is  a  proper  element 
of  value.  Mr.  McCam  foimd  interest  during  construction  to  be 
$676,113,  and  the  amount  found  by  Mr.  Rankin  was  $674,- 
077.80.  The  difference  of  approximately  $2,000  is  accounted  for 
very  largely  by  reason  of  Mr.  McCam  allowing  interest  during 
construction  on  the  cost  of  paving  not  cut  by  the  telephone  com- 
pany. The  Commission  finds  it  necessary  to  further  reduce  the 
amount  foimd  by  Mr.  Rankin,  for  the  reason  that  both  engineers 
allowed  interest  during  construction  on  the  reproduction  cost  of 
rights  of  way.  The  Commission  finds  that  the  proper  allowance 
to  be  made  for  interest  during  construction  in  this  case   is 

$665,000. 
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[^-11]  Working  Capital. — ^Working  capital  is  the  amount  of 
cash,  supplies,  or  other  available  assets  that  may  be  readily  con- 
Terted  into  cash,  reasonably  necessary  for  the  purpose  of  meeting 
the  current  obligations  of  the  compaiiy  as  they  arise,  and  to 
enable  it  to  operate  economically  and  efficiently.  It  should  in- 
clude such  a  stock  of  material  and  supplies  as  is  necessary  to 
enable  the  company  to  make  repairs  and  minor  replacements 
chargeable  to  operation  without  unreasonable  delay  or  expense, 
and  to  meet  operating  contingencies  and  emergencies  not  taken 
care  of  by  other  reserves  and  allowances,  and  should,  in  general, 
be  a  sum  suiEcient  to  bridge  the  gap  between  outlay  and  reim- 
bursements. In  the  determination  of  working  capital  due  regard 
should  be  given  to  the  company's  ordinary  outstandings,  both 
payable  and  receivable,  average  condition  of  its  stock  of  supplies, 
the  natural  risks  of  the  business,  the  method  of  purchasing  its 
supplies,  and  the  carrying  of  its  accounts  with  banks  and  others, 
— ^whether  at  interest  or  t)therwise, — the  method  of  rendering 
bills  for  service,  and  the  time  required  for  the  payment  thereof. 
All  other  expenses,  circumstances,  and  conditions  bearing  upon 
the  economical  and  efficient  operation  of  the  company  should 
likewise  be  given  consideration. 

i  [12,  13]  The  amount  claimed  for  working  capital  by  the  tele- 
phone company  was  $575,448.71.  This  amount  includes  an 
it^n  of  $40,275,  which  represents  the  controlling  interest  in  the 
stock  of  the  American  District  Telephone  Company,  which  was 
eliminated  by  Mr.  Herbert  inasmuch  as  the  operations  of  this 
company  do  not  enter  into  the  giving  of  telephone  service.  Mr. 
Herbert  further  reduced  the  working  capital  claim  of  the  com- 
pany by  the  amount  of  $5,797.75,  which  amount  represented  the 
deposits  from  subscribers  held  by  the  company  on  August  31, 
1915.  The  total  difference  between  the  amount  claimed  by  the 
telephone  company  and  the  amount  found  by  Mr.  Herbert  for 
working  capital,  as  of  August  31,  1915,  was  $46,072.75,  making 
the  necessary  working  capital,  according  to  Mr.  Herbert's  de- 
ductions, $529,375.96. 

The  Commission  is  of  the  opinion  that  the  amount  designated 

in  the  stock  of  the  American  District  Telephone  Company  should 

not  be  allowed  as  a  part  of  working  capital,  and  further  finds 

that  subscribers-'  deposits  should  likewise  be  deducted  from  the 

amount  claimed  by  the  telephone  company,  inasmuch  as  the 
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telephone  company  has  the  ubo  of  this  money  and  the  interest 
paid  to  the  subscribers  is  treated  as  an  operating  expense. 

The  Commission  therefore  finds  that  the  amount  of  working 
capital  to  be  allowed  in  this  case  is  the  sum  of  $529,375.96. 

Property  Assignable  to  the  Company  as  a  Whole. — The  Com- 
mission is  of  the  opinion  that  the  method  adopted  by  Mr.  Bankin 
for  the  Conunission,  and  acquiesced  in  by  Mr.  McCam  for  the 
telephone  company ,  in  the .  allocation  of  property  assignable  to 
the  company  as  a  whole,  is  equitable  and  just. 

[14]  The  Commission  is  of  the  opinion  and  finds  that  the 
cost  of  reproduction  of  the  properties  of  the  telephone  company 
located  in  the  state  of  Colorado  and  assignable  to  Colorado,  as 
heretofore  defined  by  the  Commission,  as  of  August  31,  1915, 
is  a  proper  element  to  be  taken  into  consideration  by  the  Com- 
mission in  finding  the  value  of  the  telephone  company's  prop- 
erties for  rate-making  purposes,  and  finds  such  reproduction 
cost  to  be  as  follows: 


Clasaification. 


Right  of  way    

Land    

Buildings    

Central  office  equipment , 

Other  equipment  of  central  offices 

Station  apparatus    

Station  installations    

Interior  block  wires 

Private  branch  exchanges 

Booths  and  special  fittings 

Exchange  pole  lines   

Exchange  aerial  cable    

Exchange  aerial  wire    

Exchange  underground  conduit    . 
Exchange  underground  cable    . . . . 

Toll  pole  lines   

Toll  aerial  cable    

Toll  aerial  wire    

Toll  undergroimd  cable 

Interest  during  construction    . . . . 

Office  furniture  and  fixtures 

(General   store  equipment    

Stable  and  garage  equipment    . . . 

Tools  and  implements   

Working  capital   


Total 


Normal 

I.  C.  C.  No. 

Reproduction 
Coat 

207 

125,000.00 

210 

210,081.00 

212 

760,822.00 

221 

1,405»082.00 

222 

32,054.00 

231 

639»018.00 

232 

285,892.00 

233 

14,877.00 

234 

134,510.00 

235 

52,077.00 

241 

2,202^640.00 

242 

1,396,462.00 

243 

1,302,477.00 

244 

669,645.00 

245 

895,094.00 

251 

1,979,219.00 

252 

5,414.00 

253 

1,534,579.00 

256 

13,574.00 

258 

665,000.00 

261 

78,750.00 

«63 

2,927,00 

264 

36,788.00 

266 

20,862.00 



529,376.00 

$14,883,019.00 

The  above   valuation   includes  all  overheads,   as  hereinbefore  diaclosed, 
working  capital,  and  all  other  elements  of  value,  with  the  exception  of  cost 
of  establishing  the  business,  and  other  intangible  values  claimed  by  the 
telephone  company, 
P.U.R.1917B. 
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Beproduoiian  LesB  Depreeiatum. 

Throughout  the  hearing  in  this  case,  counsel  and  witnesses  for 
the  company  contended  that  the  question  of  depreciation  reserves, 
the  expense  of  depreciation,  and  existing  depreciation  or  conr 
dition  of  property,  had  no  connection  one  with  the  other;  that 
existing  depreciation  had  to  deal  only  with  the  past;  and  that 
the  expense  of  depreciation,  depreciation  reserves,  and  their 
related  accounts,  had  to  deal  only  with  the  future.  Counsel  for 
the  company  contended  throughout  this  proceeding  that  no  de- 
duction whatever  on  account  of  accrued  depreciation  should  be 
made  in  arriving  at  the  value  of  the  property  for  rate  making; 
and  insisted  that  if  any  consideration  whatever  were  to  be  given 
to  the  subject  of  the  depreciated  condition  of  the  property,  the 
amount  of  depreciation  as  of  the  date  of  this  investigation  should 
be  determined  by  inspection,  and  not  by  the  so-called  "age  and 
life"  method. 

By  the  "age  and  life''  method  of  measuring  accrued  deprecia- 
tion, depreciable  property  is  assumed  to  depreciate  at  a  uniform 
rate  during  each  year  of  its  life,  tmtil  it  reaches  scrap  or  salvage 
value.  Hayes,  in  his  recent  book  on  Public  Utilities,  says,  on 
page  159 :  "In  estimating  the  depreciation  of  any  unit  of  perish- 
able property,  therefore,  there  are  but  three  figures  required, — 
first,  the  cost  less  salvage,  if  there  is  any;  second,  its  age;  and 
third,  its  life."  The  cost  and  age  of  each  individual  unit  of 
perishable  property  are  definite  items,  which  can  generally  be 
ascertained  by  engineers  with  a  reasonable  degree  of  accuracy. 
The  life  of  a  unit  is  its  age  plus  the  number  of  years  that  the 
tmit  can  be  retained  in  service.  The  number  of  years  that  a  unit 
may  be  retained  in  service  should  be  determined  for  each  in- 
dividual case,  and  can  be  arrived  at  by  inspection  and  by  study 
of  the  records  and  experience  of  the  utility  under  investigation. 

By  the  actual  inspection  method  of  measuring  accrued  de- 
preciation, the  appraiser  is  supposed  to  actually  inspect  and 
determine  the  amount  of  depreciation  that  has  taken  place.  In 
regard  to  this  method  of  determining  depreciation,  a  committee 
of  the  American  Society  of  Civil  Engineers,  which  was  appointed 
to  formulate  principles  and  methods  which  should  govern  in  the 
valuation  of  public  utility  properties,  reported  under  date  of 

December  1,  1918,  afi  follows: 
P.U.R.1917B. 
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^'Actiud  Inspection  Meihod,-^— In  the  valuation  of  property, 
the  amount  of  depreciation  has  frequently  been  determined  with- 
out reference  to  any  fixed  rule,  the  appraiser  inspecting  the 
property  and  using  his  judgment  as  to  the  amount  of  deprecia- 
tion. In  such  cases,  the  judgment  is  often  based  almost  wholly 
upon  the  observed  physical  depreciation  of  the  property.  Earth- 
work, substantial  masonry,  and  other  property  in  excellent  con- 
dition, are  appraised  at  or  near  their  full  value.  Such  appraisals 
are  likely  to  result  in  a  much  smaller  total  depreciation  in  the 
value  of  the  property  than  when  based  upon  the  expectation  of 
life  of  the  different  items  of  such  property,  and,  as  a  consequence, 
would  entitle  the  corporation  to  a  much  smaller  annual  allow- 
ance for  depreciation  than  when  a  method  is  used  which  includes 
depreciation  of  all  kinds. 

"Under  such  a  method,  many  items  of  property  would  become 
obsolete  before  the  corporation  had  received  an  amount  for  de- 
preciation approximating  100  per  cent  of  their  value. 

"There  is  a  fundamental  objection  to  depending  upon  the  per- 
sonal judgment  of  appraisers,  as  this  method  determines  only 
the  total  depreciation  of  the  property,  and  not  the  amount  of  the 
depreciation  allowance  which  the  corporation  is  entitled  to  earn, 
unless  it  is  to  be  assumed  that  the  difference  in  the  amount  at 
which  the  property  is  appraised  from  time  to  time  furnishes  a 
measure  of  the  amount  of  depreciation  which  should  be  allowed 
during  the  period  between  such  appraisals.  It  is  obvious  that 
very  erratic  results  would  be  obtained  by  such  a  method, 
especially  if  different  persons  acted  as  appraisers  in  different 
jears. 

"This  method  does  not  take  account,  to  any  considerable  ex- 
tent, of  functional  depreciation,  and  the  great  injustice  which 
may  be  done  a  corporation  by  the  failure  to  take  such  depreci- 
ation into  account  has  already  been  stated. 

^^It  is  not  intended  by  this  condemnation  of  the  actuaJAnspec- 
turn  method  to  indicate  that  there  should  not  be  an  actual  in- 
spection of  all  property  in  connection  with  other  methods  of 
determining  the  amount  of  depreciation.  Such  inspection  should 
be  made  partly  for  the  purpose  of  noting  the  condition  of  the 
property  and  partly  for  the  purpose  of  determining  the  probable 
future  life  of  the  various  items  of  property. '' 

P.U.R.1917B. 
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This  same  cammittee  reported  fcs  follows  on  the  age  and  life 
method  of  -estimatilig  depreciatioii : 

''Expectation  of  Life  as  a  Basis  for  Estimating  Depreciation. 
— It  is  generally  admitted  that  the  owner  of  a  public  service 
property  is  entitled  to  earn  annually  a  sufficient  sum  for  de- 
preciation to  keep  his  investment  unimpaired,  and  this  view 
is  supported  by  the  KnoxviUe  decision  of  the  United  States 
Supreme  Court,  which  states  that  the  company  ^is  entitled  to  see 
that  from  earnings  the  value  of  the  properly  is  kept  uninlpaired, 
so  that  at  the  end  of  any  given  term  of  years,  the  original  in- 
vestment remains  as  it  was  at  the  beginning.' 

"Notwithstanding  the  adoption  of  this  view,  many  have  ob- 
jected strongly  to  using  the  expectation  of  life  of  the  different 
items  of  property  as  a  basis  for  determining  the  depreciation  of 
such  property,  claiming,  especially  in  the  case  of  property  sub- 
ject to  functional  depreciation,  that  any  attempt  to  estimate  the 
probable  life  is  purely  guesswork. 

^^There  cannot  be  any  doubt  that  many  parts  of  a  pubUc  serv- 
ice property  which  will  not  fail  through  wear  and  tear  or  decay 
are  becoming  less  valuable  each  year  because  of  approaching 
inadequacy  or  obsolescence;  and  it  is  the  judgment  pf  the  com- 
mittee that  Ihe  corporation  is  entitled  to  a  depteoiation  allowance 
correspondiDg  to  the  lessening  worth  of  all  its  property.  To 
omit  functional  depreciation  would  not,  under  the  present  rulings 
of  the  courts,  do  justice  to  the  corporation,  because  if  the  full 
value  of  the  property  has  been  returned  in  the  form  of  deprecia- 
tion allowances  while  the  property  is  in  use,  it  will  afterwards  be 
excluded  from  the  valuation  as  unused  and  obsolete  property. 

"In  other  words,  the  corporation  should  receive  the  whole  100 
per  cent  of  the  value  of  an  item  of  property  during  its  lifetime, 
because  there  is  little  likelihood  that  it  will  receive  any  subse- 
quent allowance  on  account  of  such  property,  and  this  can  be 
done  only  on  the  basis  of  the  expectation  of  life  of  all  items  of 
property. 

"It  is  not  claimed  that  one  can  determine  accurately  the  life 
of  any  given  structure  or  item  of  property;  but  that  if  expe^ie^ce 
is  used  as  a  guide,  inaccuracies  in  such  determination  vnLll,  to  a 
considerable  extent,  balance  one  another  so  as  to  give  a  fairly 
correct  result  in  regard  to  the  plant  as  a  whole. 

P.U.R,1917B. 
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"It  is  obvioTis  that  precision  cannot  be  attained  when  one  is 
dealing  with  the  future,  but  in  the  judgment  of  thb  committee 
a  greater  degree  of  precision  can  be  attained  by  a  method  which 
deals  with  the  expectation  of  life  of  items  of  property  than  in 
any  other  way. 

"The  statistics  of  the  actual  life  of  public  service  property  of 
a  permanent  character  gathered  by  the  committee  show  that 
such  actual  life  is  much  shorter  than  the  estimates  generally 
given  in  publications  on  the  valuation  of  public  utilities,  and 
probably  much  shorter  than  the  builders  of  the  structures  antic- 
ipated. Changes  which  cannot  be  foreseen  are  taking  place  all 
the  time,  and  the  life  assigned  to  the  various  items  of  property 
should  be  based  largely  on  experience  rather  than  on  optimistic 
views  of  the  future.'^ 

Dr.  Hammond  V.  Hayes  in  his  work  on  *Tublic  Utilities, 
Their  Cost  New  and  Depreciation,^'  pages  188,  184,  says: 

"131.  Physical  Condition  not  a  Direct  Measure  of  Loss  of 
Value. — Depreciation  has  been  defined  as  the  loss  in  value  of  an 
investment  in  perishable  property  arising  from  the  years  that 
such  property  has  been  in  ser^dce. 

"It  is  argued  that  the  plant  unit  deteriorates'  year  by  year, 
and  that  this  ^deterioration'  is  the  true  measure  of  the  ^deprecia- 
tion'  in  the  value  of  the  unit  during  tie  intermediate  years  of 
its  life,  and,  being  a  physical  condition  of  the  plant,  can  in  no 
way  be  measured  by  the  purely  financial  consideration  upon  which 
the  reserves  for  depreciation  necessarily  must  be  based. 

"Such  a  line  of  reasoning  is  absolutely  faulty.  Any  attempt 
to  reconcile  'deterioration'  with  'depreciation'  at  any  intermediate 
period  in  the  life  of  the  plant  of  an  undertaking  is  not  only 
unnecessary,  but  futile.  The  error  in  any  such  attempt  arises 
from  a  failure  on  the  part  of  the  expert  who  attempts  to  assign 
a  definite  loss  in  value  to  a  plant  unit  arising  from  its  partial 
deterioration,  to  recognize  the  fact  that,  if  it  can  be  proved  that  a 
plant  tmit  can  and  should  be  retained  in  the  service  of  the  public 
for  a  definite  number  of  years,  in  other  words,  if  definite  agree- 
ment has  been  reached  as  to  its  serviceable  life,  the  physical 
'deterioration'  of  the  unit,  at  any  time  during  its  life,  can  be  a 

matter  affecting  its  intrinsic  value  in  no  way  whatever.  Physical 
P.U.IL1917B. 
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deterioration  may  enter  as  an  important  factor  in  affecting  the 
serviceable  life  of  the  unit,  but  it  can  affect  its  value  in  that  way 
only  indirectly,  through  its  effect  in  a  lessened  number  of  years 
of  serviceability. 

"When  it  has  been  recognized  that  physical  deterioration  af- 
fects life  and,  as  a  consequence,  loss  in  value  indirectly,  it  will  be 
apparent  that,  if  the  years  that  a  unit  can  and  will  be  retained 
in  service  had  been  determined,  the  undertaking  has  an  invest- 
ment in  a  property  of  a  definitely  limited  life.  The  value  of 
the  investment  diminishes  year  by  year,  during  each  of  the  term 
of  years  that  it  is  represented  by  perishable,  physical  property. 

"132.  Determination  of  Age. — In  the  last  chapter  the  various 
considerations  or  factors  necessary  for  an  estimate  of  the  probable 
life  of  a  plant  were  fully  discussed.  But  a  valuation  is  made 
always  at  a  date  intermediate  within  the  life  of  the  units  of 
which  the  plant  is  composed.  At  this  time  the  several  units  have 
the  probability  of  various  years  of  remaining  serviceableness. 
To  obtain  the  loss  in  value  that  the  investment  in  perisliable 
property  has  suffered,  it  is  necessary,  therefore,  to  determine  the 
age  of  the  perishable  property.  With  *age'  and  life'  known,  it 
is  possible  to  calculate  the  loss  of  the  value  of  the  investment, 
in  otter  words,  to  ascertain  the  ^depreciation.' '' 

Mr.  Horatio  A.  Foster  in  his  work  on  ^^Engineering  Valuation 
of  Public  Utilities  and  Factories,"  says  on  page  170 : 

*^y  far  the  most  commonly  used  method  of  depreciating 
machinery  and  plant  is  that  known  as  the  straight  line.  By 
this  method  a  length  of  life  of  the  particular  apparatus  under 
consideration  is  estimated  and  determined  by  the  best  experience 
and  good  judgment  available,  then  this  length  of  life  divided  into 
one  hundred  will  give  the  rate  at  which  the  depreciation  is  to 
be  figured;  that  is,  the  rate  per  cent  per  annum,  or  the  annual 
rate  at  which  the  depreciation  is  to  be  computed.  If  the  life 
of  an  engine  is  assumed  to  be  twenty  years,  then  its  cost  new  will 
be  depreciated  one  twentieth  of  such  cost  each  year,  or  at  the  rate 
of  5  per  cent  per  annum  on  the  original  cost  new. 

"While  this  method  is  in  itself  an  assumption,  yet  it  does  away 
with  all  side  assumptions  or  guesses  as  to  how  much  the  machine 
is  depreciating  each  individual  year.  It  is  the  method  used  by 
many  of  the  public  utility  commissions,  by  the  courts,  most  gen- 
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erally  by  public  aocountants,  and  by  far  the  greater  majority  of 
engineers." 

The  engineering  board  of  the  Interstate  Commerce  Commis- 
sion clearly  recognizes  the  ^^age  and  life"  method  of  depreciating 
property,  and  assumes  that  an  item  of  perishable  property  de- 
preciates in  proportion  to  its  age.*^  That  board,  after  defining 
depreciation  as  the  lessening  in  worth  of  physical  property  due 
to  use  or  other  causes,  states  that  ^^depreciation  shall  be  deter- 
mined by  a  consideration  of  observations  of  actual  conditions  of 
the  property  and  mortality  statistics  of  similar  property  in  like 
use  applied  where  practicable  on  a  straight-line  basis."  Service 
condition  in  per  cent  is  defined  by  this  same  board  as  the  ratio 
between  remaining  capacity  for  service  and  total  capacity  for 
service.  Under  specific  rules  for  depreciating  property,  the 
board  states  that  ordinarily  service  condition  per  cent  shall  be 
the  ratio  between  the  remaining  service  life  and  the  total  service 
life.  It  appears  that  in  practically  every  case  the  engineering 
bodrd  of  the  Interstate  Commerce  Commission  arrives  at  the 
condition  p^  cent  of  depreciable  property  by  making  an  inspec- 
tion of  the  prc^erty  and  assigning  an  age  and  expected  life  to  the 
individual  items.  Items  that  exist  in  large  quantities  are  de- 
preciated by  this  board  on  a  strictly  theoretical  basis,  without 
any  particular  attenticm  being  given  to  the  inspection  of  such 
items. 

In  Re  Chesapeake  &  P.  Teleph.  Co.  by  the  Public  Service 
Commission  of  Maryland,  P.U.R.1916C,  967,  the  Commission, 
in  its  opinion,  says: 

"We  come  now  to  the  ascertainment  of  the  depreciated  value 
of  this  company's  property. 

"Counsel  and  witnesses  for  the  company  contended  that  these 
questions  of  depreciation  reserves,  the  expense  of  depreciaticm 
and  existing  depreciation,  had  no  connection  one  with  the  oUier; 
that  existing  depreciation  had  to  do  only  with  the  past,  and  that 
the  expense  of  depreciation,  depreciation  reserves,  and  their  re- 
lated accounts  had  to  do  only  with  the  future.  With  thi$  conten- 
tion we  are  vnable  to  agree. 

"Hates  are  to  be  fixed  for  the  future,  not  for  the  past     It 

*See  memorandum  of  November  26,  1915,  to  Director  Prouty,  on  t^e 
subject  of  ^Deprooiation  of  Road  and  Equipment." 
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is  true  we  are  ^igaged  in  ascertaining  the  present  fair  value  of 
this  proper^  in  its  depreciated  condition,  but  the  rates  which 
we  are  to  fix  will  be  earned  upon  the  fair  value  of  that  property 
as  it  may  exist  from  time  to  time  in  the  future.  The  property  has 
already  depreciated ;  it  is  depreciating  to-day ;  it  will  depreciate 
still  further  to-morrow  and  each  day  in  the  futiu^.  Therefore, 
were  we  to  fix  a  rate  based  solely  upon  the  fair  value  of  the  prop- 
erty to-day,  the  return  frc«n  that  rate  would  be  too  high  when 
related  to  tiie  diminished  value  of  the  property  to-morrow. 

"The-  process  of  depreciation  is  not  a  thing  which  can  be 
divided  into  separate  epochs,  and  different  principles  for  its 
determination  applied  to  each.  To  the  contrary,  depreciation  of 
physical  property,  like  decay  of  any  other  kind,  is  a  single  proc- 
ess. It  b^an  in  the  past,  it  is  going  on  in  the  present,  and 
will  continue  to  go  on  in  the  future.  It  is  in  isLCt  a  single  process 
and  should  be  so  regarded," 

In  the  case  of  Bogart  v.  Wisconsin  Teleph.  Co.  the  Railroad 
Commission  c^  Wisconsin,  P.U.E.1916C,  1034,  in  discussing  this 
subject,  said: 

"The  cost  new  less  depreciation,  as  included  in  the  appraisal 
made  by  the  Commission's  engineers,  was  criticized  by  the  com- 
pany. The  contention  of  the  company,  as  developed  in  its  ex- 
hibit 26  and  in  the  testimony  of  its  former  engineer  is  that  the 
extent  of  depreciation  should  be  determined  by  inspection  rather 
than  by  the  use  of  life  tables  or  other  methods  employed  by  the 
Commission's  engineers.  We  are  not  unaware  of  the  short- 
comings of  a  life-table  method  of  determining  present  value. 
That  method,  when  nsed  without  recognition  being  given  to 
local  conditions  such  as  standards  of  maintenance,  climatic  con- 
ditions, growth  of  the  community  as  bearing  upon  probable  in- 
adequacy or  obsolescence,  and  others  which  might  be  enumerated, 
is  recognized  as  imperfect  To  be  properly  applied,  the  life- 
table  method  must  be  modified  at  many  points  by  the  application 
of  the  inspection  method.  By  the  inspection  method,  we  mean 
not  only  a  visual  inspection  of  the  various  parts  of  the  plant, 
but  a  study  of  all  conditions  related  to  its  operation  and  main- 
tenance which  would  have  a  tendency  to  change  the  results  of  a 
strict  applicatiixi  of  a  table  of  average  lives.  We  cannot,  how- 
ever, subscribe  to  the  results  obtained  from  an  application  of  the 
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inspection  method  alone,  as  explained  in  the  testimony  and  in 
respondent's  exhibit  26.  That  method  is  probably  of  value  in 
measuring  the  usefulness  of  the  equipment  for  the  furnishing  of 
service  as  of  the  date  of  the  inspection.  It  is  possible  that  a 
telephone  plant  which  .  •  •  is  in  70  per  cent  condition  will 
be,  for  example,  in  90  per  cent  condition,  as  far  as  the  ability  of 
the  plant  to  render  service  at  the  time  of  Ae  inspection  is  con- 
cerned. This,  however,  does  not  mean  that  the  value  of  the 
equipment  in  its  existing  condition  is  actually  90  per  cent  of  its 
cost  of  reproduction.  Any  item  or  all  items  of  equipmerfl;  may  be 
practically  equal  to  corresponding  items  of  new  equipment,  if 
measured  by  the  worit  which  they  are  capable  of  performing 
on  a  given  date,  but  they  may  be  so  nearly  at  the  end  of  their 
useful  life  that  only  a  small  part  of  their  wearing  value  is  left 
As  one  line  of  evidence  bearing  upon  the  fair  value  of  the  prop- 
erty of  a  utility,  the  service  condition,  as  determined  by  applying 
the  inspection  method,  may  be  of  value,  biU  it  cannot  be  svb- 
stUuied  for  the  present  value,  when  thai  value  has  been  ascer- 
tained by  properly  applying  the  life-table  method/* 

The  Illinois  Commission,  in  the  case  of  Springfield  v.  Spring- 
field Gas  &  E.  Co.  P.U.R.1916C,  852,  has  the  following  to  say 
on  the  subject: 

^'In  general,  utilities  are  prone  to  argue  that  nodiing  should 
be  deducted  from  their  appreciated  cost^new  valuation  to  cover 
past  depreciation,  except  some  small  nominal  ainount  whidb  may 
be  sufficient  to  repair  equipment  and  to  place  the  same  in  100- 
per  cent  service  condition;  and,  at  the  same  time,  argument  is 
advanced  that,  in  the  future,  an  allowance  must  be  set  aside 
annually  to  amortize  .the  utility's  present  and  past  investment 

'^t  is  the  practice  of  rate-making  bodies  to  authorize  rates 
which  are  sufficiently  high  to  permit  the  utility  to  set  aside  a 
fund  known  as  'depreciation  fund.'  This  fund  (sometimes 
termed  a  'reserve  fund'  or  an  'amortization  fund')  grows  to  be 
large  enough,  together  with  accrued  interest  thereon,  to  replace 
from  time  to  time  such  portions  of  the  utility's  property  as  either 
wear  out  or  become  obsolete  and  inadequate.  Such  a  fund  is 
separate  and  is  to  be  distinguished  from  an  allowance  in  the 
operating  accounts  to  take  care  of  the  usual  expenditures  for 
maintenance  and  repairs.    The  fimd  should  begin  to  accumulate, 

P.U.R.1917B. 


Digitized  by 


Google. 


RE  MOUNTAIK  STATES  TBLBPH.  k  TELBG.  00.  277 

theoretically,  from  the  very  inception  of  the  utility's  business, 
even  though  it  may  not  be  necessary  for  actual  replacements 
during  the  early  years  of  utility  operation.  A  depreciation  fund 
properly  may  be  (and,  in  the  absence  of  state  regulation  in 
former  years,  more  than  likely  has  been)  disposed  of  by  a 
judicious  reinvestment  in  extensions  and  additions  to  the  utility's 
property.  For  purposes  of  illustration,  assume  that  a  utility 
has  an  original  investment  of  $500,000  and  that  a  regulatory 
body  establishes  rates  which  permit  a  sum  of  $10,000  to  be  set 
aside  annually  to  accumulate  into  a  depreciation  fund.  At  the 
end  of,  say,  the  second  year,  the  utility,  having  no  need  to  use 
the  fund  for  replacements,  may  invest  the  same  in  additions 
and  extensions.  If  an  inventory  and  appraisal  of  the  property 
are  made  at  the  end  of  the  second  year,  a  property  costing  at 
least  $520,000  to  reproduce  will  be  found.  Unless  careful  in- 
vestigation is  made  into  tiie  question  of  accrued  depreciation,  the 
utility  may  be  allowed  a  return  upon  $520,000,  although  $20,- 
000  of  this  sum  was  paid  and  donated  by  the  consumers  in  past 
rates  of  charge.  The  consumers  were  not  assessed  higher  rates 
than  would  otherwise  be  in  effect  merely  for  the  purpose  of 
adding  to  the  utility's  property  and  capital  account;  but^  on  the 
other  hand,  the  oonsumers,  in  the  rates  collected,  paid  a  definite 
sum  for  the  purpose  of  enabling  the  utility  to  keep  intact  its 
original  investment  of  $500,000. 

^'As  to  the  contention  that,  as  long  as  a  utility  plant  is  capable 
of  being  operated  fairly  efficiently  and  is  capable  of  giving 
satisfactory  service,  it  possesses  100  per  cent  of  its  value  for  rate* 
making  purposes,  the  argument  is  subject  to  the  same  inherent 
weakness  which  has  been  shown  hereinabove  to  attach  itself  to 
the  argument  advanced  in  justification  of  conjectural  theories 
of  the  cost  of  reproduction.  Such  contenders  are  constantly 
confusing  various  elements  of  value  with  the  element  of  ultimate 
fact  of  valua  It  is  one  thing  to  find  that  the  physical  condition 
of  a  utility  property  is  85  per  cent  of  its  condition  new,  and  it 
is  entirely  another  matter  to  declare  that  a  utility  shall  be  allowed 
a  return  based  upon  the  full  100  per  cent  of  its  undepreciated 
cost  to  reproduce.  The  contenders  are  asking  the  rate-making 
bodies  to  close  their  eyes  when  viewing  the  actual  physical  con- 
dition of  utility  property,  and  to  declare  solenmly,  for  instance, 
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that  an  engine  which  has  lived  half  of  its  useful  life  is  warlih 
as  much  as  a  brand  new  and  modem  engine,  or  that  an  eld  and 
obsolete  building,  which  must  soon  be  replaced,  is  worth  the  cost 
of  a  new  one.  Depreciation  means  to-day  just  what  it  always 
has  been  understood  to  mean, — accrued  impairment,  both  phys- 
ical and  functional/* 

The  remarks  on  the  subject  of  depreciation  by  Milo  R.  Maltbie, 
before  the  Conference  on  Valuation,  held  in  Philadelphia  during 
November,  1916,  are  enlightening,  to  wit: 

"...  There  are  those,  however,  who  contend  that  public 
utilities  have  a  peculiar  characteristic  whidi  distinguishes  them 
from  other  property  in  that  they  do  not  depreciate.  These  per- 
sons often  contend,  further,  that  while  there  is  no  accrued  de- 
preciation, annual  allowances  should  be  made  in  addition  to 
maintenance  and  repairs  for  ultimate  replacements. 

".  .  .  Litigants  may  occupy  inconsistent  positions,  but 
courts  and  commissions  must  recognize  that  the  decision  made  re- 
garding accrued  depreciation  must  be  consistent  with  that  relating^ 
to  annual  depreciation,  and  that,  if  there  is  a  constant  diminution 
in  value  from  year  to  year,  provisions  must  be  made  out  of  earn- 
ings to  offset  this  loss.  As  the  Supreme  Court  has  said,  investors^ 
are  not  required  to  see  their  property  decrease  in  value  from 
year  to  year  without  recompense,  but  are  entitled  to  collect  f rcwn 
the  public  an  amount  to  offset  such  diminution.  It  follows  that, 
if  it  is  finally  determined  that  property  does  not  decrease  in 
value,  there  is  no  necessity  for  a  fund,  no  need  to  offset  a  loss 
which  does  not  exist.  It  also  follows  that,  if  there  is  a  decrease 
of  10  per  cent  per  annum,  there  must  be  an  allowance  in  oper- 
ating expenses  of  10  per  cent  per  annum. 

"The  public  has  at  times  been  reluctant  to  recognize  this 
principle,  and  partially  because  of  its  unfortunate  experiences. 
Public  authorities  have  permitted  companies  to  acc\imulate  large 
reserves  in  order  to  safeguard  investors  and  to  guarantee  excellent 
and  constant  service  in  the  future.  The  public  has  considered 
that  these  funds  were  in  the  nature  of  trust  funds  to  be  held  for 
the  service  of  the  public  and  not  for  the  benefit  of  investors  ex- 
cept so  far  as  they  were  actually  needed  to  protect  the  integrity 
of  the  investment.  In  some  instances,  usually  where  new  in- 
terests have  secured  control  of  the  utilities^  an  attempt  has  been 
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jhide  to  distribute  these  fimclt  to  stbcklioldersy  or  in  oliier  words, 
to  cut  a  melon.  The  public,  seeing  these  funds  disappearing  and 
appreciating  liiat  when  they  haTe  once  been  distributed  in  divi- 
dends they  are  no  longer  available  for  public  use,  have  tried  to 
prevent  their  distribution ;  and  in  some  cases  they  have  been  suc- 
cessful, in  others  unsuccessful  The  experience,  however,  has 
convinced  many  that,  if  reserve  funds  are  to  be  used  in  this  man- 
ner and  are  not  to  be  preserved,  tiie  interest  of  consumers  are  in 
jeopardy. 

"In  my  opinion,  this  situation  is  most  unfortunate.  Public 
utilities  cannot  be  kept  abreast  of  the  times  without  adequate  and 
proper  provision  for  depreciation.  Companies  ought  to  have 
funds  with  which  to  replace  properly  not  only  when  it  wears  out, 
but  when  it  becomes  inadequate  and  obsolete ;  and  no  utility  can 
adequately  serve  the  public  unless  it  is  kept  abreast  of  the  times, 
and  new  inventions  and  methods  are  adopted  as  soon  as  their 
utility  has  been  demonstrated.  If  a  niggardly  policy  is  adopted 
regarding  depreciation,  the  development  of  utilities  will  be  re- 
tarded and  communities  will  suffer;  but  if  a  generous  policy  is 
adopted  and  if  corporations  treat  these  funds  as  tru6t  funds,  the 
utilily  will  benefit  and  the  community  will  benefit.  But  it  is  im- 
possible to  expect  the  public  to  be  generous  towards  utilities  and 
have  their  generosities  and  liberalities  of  policy  turned  against 
them  at  a  later  date.  In  my  opinion,  that  utility  which  opposes 
proper  depreciati(m  funds,  or,  if  allowed  to  accumulate  th^oa, 
which  proceeds  to  use  them  for  other  purposes,  has  not  only 
broken  faith  with  the  public,  but  invited  retaliatory  methods 
which  it  will  be  the  first  to  decry.  The  maintenance  of  a  proper 
depreciation  reserve  does  not  involve  the  hoarding  of  cash  in  the 
bank."  (VoL  1,  No.  8,  Utilities  Magazine,  pp.  220,  221.) 

At  the  hearing  in  this  case,  the  question  of  depreciation  was 
presented  to  the  Commission  in  great  detail.  Witnesses  for  the 
company  submitted  testimony  and  exhibits  giving  the  result  of 
numerous  inspections  made  in  various  sectioiis  of  the  state,  for 
the  purpose  of  arriving  at  tiie  existing  depreciation  as  of  August 
31,  1916.  The  Commission's  engineer  submitted  testimony  and 
exhibits  covering  the  cost  of  reproduction  less  d^reciation  of  this 
property,  and  based  his  estimates  on  a  consideration  of  both  l^e 
age  and  life  method  and  liie  inspection  method.    On  some  items 
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of  property,  sneh  as  polee  and  aerial  wire,  no  information  could 
be  obtained  as  to  the  time  such  plant  had  been  in  service.  As  a 
result,  it  was  necessary  to  adopt  the  inspection  method  for  arriv- 
ing at  the  condition  of  this  property.  The  Commission's  engineer 
testified  that,  in  his  opinion,  the  condition  of  poles  could  be 
reasonably  determined  by  the  inspection  method;  since  the 
amount  of  decay  on  this  class  of  plant  is  to  some  extent  in  propor- 
tion to  its  age ;  and,  in  the  absence  of  data  showing  the  age  of  poles 
in  service,  it  was  necessary  to  make  use  of  the  inspection  method. 

The  lives  assigned  to  depreciable  property  by  the  Commission's 
engineer  were  in  each  case  based  upon  a  study  of  actual  condi- 
tions, and  were  established  as  reasonable  for  this  case.  Little  con- 
sideration was  given  to  lives  and  depreciation  rates  that  had  been 
made  use  of  in  other  investigations.  Scrap  and  salvage  values 
wer6  allowed  for,  and  these  were  based  on  the  probable  market 
price  of  scrap  material  after  its  recovery  and  shipment  to  Denver. 
Salvage  values  were  based  on  the  reuse  value  of  various  classes 
of  equipment  By  the  actual  inspection  method,  the  company 
found  the  cost  of  reproduction  less  depreciatiim  of  its  property, 
exclusive  of  the  cost  of  establishing  the  business,  promoters'  re- 
muneration, etc,  to  be  $14,133,228.73.  The  Commission's  engi^ 
neer,  by  a  combination  of  the  age  and  life  and  inspection  methods, 
found  the  cost  of  reproduction  less  depreciation  of  the  same  prop- 
erty to  be  $12,507,394.  The  difference  in  the  results  arrived  at 
is  accounted  for  very  largely  by  the  difference  in  the  bases  adopt- 
ed. 

[15]  The  Commission  does  not  deem  it  possible  to  accurately 
determine  by  inspection  the  amount  of  accrued  depreciation  in  a 
property  of  this  magnitude,  and  is  of  the  opinion  that  the  present 
value  of  this  property  as  found  by  the  telephone  company  is  in 
excess  of  the  actual  present  value ;  and  is  further  of  the  opinion 
that  the  difference  between  the  reproduction  cost  less  depreciati<m 
and  cost  of  reproduction,  as  found  by  the  telephone  company,  is 
not  a  measure  of  the  amount  that  should  be  in  the  reserve  for 
depreciation.  Since  the  record  in  this  case  shows  that  the  prop- 
erty of  the  telephcme  company  is  in  excellent  physical  condition 
and  is  capable  of  giving  good  service^  such  deducti<»B  as  the  Com- 
mission will  make  in  arriving  at  the  fair  value  of  this  property 
will  not  be  made  on  the  assumpticn  diat  the  ]piroipertj  is  inca- 
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pable  of  giving  good  service,  and  the  Commission  therefore  finds 
that  the  amount  of  the  deterioration  as  determined  by  the  tele- 
phone company  is  of  no  assistance  to  the  Commission  in  arriving 
at  the  amount  that  should  be  in  the  reserve  for  accrued  depre- 
ciation, the  annual  rate  at  which  such  reserve  should  be  set  aside, 
or  the  amount  which  should,  in  fairness  to  the  patrons,  be  deduct* 
ed  for  rate-making  purposes. 

[16]  The  Commission  finds  that  the  weight  of  authority  is 
decidedly  in  favor  of  the  use  of  the  "age  and  life"  method  for 
measuring  accrued  depreciation,  provided  such  naethod  is  .prop- 
erly modified  to  suit  the  needs  of  individual  cases;  and  is  further 
of  the  opinion  that  the  method  adopted  by  its  engineer  in  this 
case  is  reasonable  and  proper,  and  finds  that  the  cost  of  reproduc- 
tion less  depreciation  of  the  property  of  this  company,  exclusive 
of  any  allowance  for  intangible  or  nonphysical  values,  is  $12,- 
350,468,  as  shown  by  the  following  table.  The  Commission  is 
further  of  the  opinion  that  the  amount  of  accrued  depreciation 
as  thus  determined  is  a  fair  measure  of  the  amount  that  should 
have  been  in  the  reserve  for  accrued  depreciation  on  August  31, 


Classification. 


Right  of  way    

Land  

Buildings    

Central   office   equipment    

Other  equipment  of  central  offices 

Station  apparatus    

Station  installations   ............ 

Interior  block  wires     

Private  branch  exchanges  

Booths  and  special  fittings   ..... 

Kxchange  pole  lines  

Sxchaage  aerial  cable    

Exchange  aerial  wire    

Exchange  imdergroimd  conduit  •• 
Exchange  underground  cable    .... 

ToU  pole  lines 

Toll  aerial  cable    

Toll  aerial  wire 

Toll  underground  cable  

Interest  during  construction   .... 

Office  furniture  and  fixtures 

General  store  equipment  

Stable  and  garage  equipment  ... 

Tools  and  impl^nentA  

Working  capital   

Total   

■  -  -   -  -  —  .  -  ■ 
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Beproduction 

L  0.  C.  No. 

Cost  Less 

Depreciation. 

207 

125,000.00 

210 

210,081.00 

212 

617,027.00 

221 

945,620.00 

222 

24,041.00 

231 

415,947.00 

232 

231,287.00 

233 

13,389.00 

234 

91,473.00 

235 

34,527.00 

241 

1,872,169.00 

242 

950,991.00 

243 

1,155,749.00 

244 

456,410.00 

246 

721,614.00 

261 

1,682,336.00 

252 

3,688.00 

253 

1,473,585.00 

255 

11,538.00 

25S 

665,000.00 

261 

59,063.00 

263 

2,927.00 

264 

36,788.00 

265 

20,852.00 

... 

529,376.00 

$12,850,468.00 
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1915 ;  and,  further,  that  if  proper  additioxifi  are  made  to  the  cost 
of  reproduction  less  depreciation^  as  found  for  such  items  as  un- 
earned accrued  depreciation,  and  intangible  and  nonphysical 
values, — ^the  property  of  the  telephone  company  will  be  fully  pro- 
tected. 

Book  Value. — The  Commission  finds  the  hook  value  of  the 
fixed  capital  accounts  of  the  properties  of  the  telephone  company, 
located  in  Colorado  and  assignable  to  Colorado,  as  of  August  31, 
1916,  to  be  $13,166,918.76.  The  following  table  gives  the  book 
value  of  the  fixed  capital  accounts  for  both  toll  and  exchange  plant 
as  of  that  date: 

Summary  Fixed  Capital  Accounts  Exchange  and  ToH  Plant  in  Colorado. 

Eoschange  Plant, 
Aocounts.  ,  Aug.  31,  1916. 

Miscellaneous  investment — ^land 

Miscellaneous  investment — ^buildings    * 

Intangil^le  capital  12;215.5S 

Right  of  way — exchange 8,933.83 

Land 338,959.27 

Buildings    , . . .  786,180.07 

Central  office  equipment 1,364,648.06 

Qther  equipment — central  office   * 32,053.78 

Station   apparatus    675,594.39 

Installations    , 286,527.99 

Interidr  blodk  wires  44,876.10 

Private  branch  exchanges  , ,;....  122,262.28 

Booths  and  special  fittings   45,574.86 

Exchange  poles    2,045,763.41 

Exchange  aerial  cable ,,,. .  1 ,344,686.06 

Exchange  aerial  wire «...  * 829,040.98 

Drop  wires   .^  ..»...*.  • 242,934.22 

Exchange  underground  conduit  . .  .> ,i,  708,945.66 

Exchange  undergroimd  cable \  . . .  1,056,354.72 

Office  furniture  and  fixtures *  106,141.25 

General  store  equipment * 5,448.56 

Stable  and  garage  equipment 36,788.27 

General  tools  and  implements  20344.68 

Interest  during  construction .^ . . . « 12,291.86 

Total — exchange  plant 910,125,965.28 

Toll  Plant. 

Right  of  way— ton 18,151.86 

Toll  pole  lines 1,489»643.42 

Toll  aerial  cable   ,...  4,778.68 

Toll  aerial  wire    1,661,463.46 

ToU  underground   cable    • 11»089.97 

Interest  during  construction 5,826.14 

$3,040,963.62 

Total  exchange  plant    10,125,965.23 

Total  toll  investment   3,040,953.52 

Grand  total ,...,...  118,166,918.76 
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Cost  of  Establishing  the  Busimss^ — ^Tinder  the  title  of  the 
'/Cost  of  Establishing  the  Business,"  the  telephone  company  con- 
tended that  in  addition  to  the  sum  of  $15,220,633 — ^the  reproduc- 
tion cost  new  of  the  properties  of  the  company  located  in 
Colorado  and  assignable  to  Colorado — ^the  sum  of  $3,878,111, 
representing  the  cost  of  establishing  the  business,  should  he  al- 
lowed. The  telephone  company  apportioned  the  cost  of  establish- 
ing the  business  under  the  following  titles  and  heads : 

Miflcellaneouft  oonstructiaii  ezpenditores    $  Z72y^MM 

Organization  expense ^..w......  358,0224)0 

Franchise  requirements 29,000.00 

Selling  senrioe   • 420^29.00 

Operating  expenses  in  excess  of  revenue • . .  107,062.00 

liiseeUaneous  interest  during  construction  period  82,419.00 

Fair  return  during  six-year  period $2,5084^3.00 

The  eridenoe  was  presented  to  the  Commission  by  the  telephone 
eompanj  on  the  theory  that  a  property  with  the  business  attached 
is  of  more  value  than  what  has  been  sometimes  referred  to  as 
^Hhe  bare  bones  of  the  property/'  and  that  it  was  possible  in  this 
case  for  the  telephone  company  to  present  to  the  Commission  evi- 
dence as  to  what  would  be  the  cost  of  attacdiing  or  establishing  the 
business. 

[17]  The  telephone  company  contended  that  the  sum  of  $9T2,- 
806  should  be  ccmsidered  and  allowed  by  the  Commission  in  ar- 
riving at  the  value  of  its  property  within  the  state  of  Colorado 
for  miscellaneous  construction  expenditures.  Upon  examination 
of  the  exhibits  submitted  in  this  case,  the  Commission  finds  that 
this  amount  is  made  up  of  such  items  as  traffic  superintendence, 
training  of  operators,  general  and  commercial  administration, 
revenue  accounting,  directory  expense,  relief  department,  and 
pensions  expense,  taxes,  amortization  of  landed  capital,  deprecia- 
tion of  plant  and  equipment,  prior  to  the  time  at  which  it  was 
assumed  the  telephone  company  would  begin  to  give  service.  All 
of  the  above  items,  with  the  exception  of  general  items  herein 
mentioned,  such  as  traffic  superintendence,  commercial  adminis- 
tration, etc.,  are  considered  as  operating  expenses  and  have  all 
been  borne  by  the  present  patrons  of  the  telephone  company. 

In  the  build-up  of  unit  costs  an  allowance  was  made  for  general 
expense,  which  the  Commission  believes  to  be  adequate. 

The  amount  of  depreciation,  which  was  included  as  a  porticm 
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of  these  miscellaneous  construction  expenditures  to  the  extent  of 
$151,439^  is  erroneous  for  the  reason  that  the  depreciation  rate 
used  in  arriving  at  this  amount  was  in  excess  of  what  the  Com- 
mission believes  to  be  reasonable,  and  for  the  further  reason  that 
there  was  included  in  this  amount  of  depreciation  the  depreciation 
of  tools  and  implements,  general  stable  and  garage  equipment^ 
and  of  general  store  equipment  It  is  quite  apparent  that  llie 
depreciation  of  those  items  is  treated  by  the  company  as  an  oper- 
ating expense;  and,  further,  that  all  unit  costs,  as  required  by  the 
accounting  rules,  have  been  loaded  with  an  allowance  for  tool  and 
stable  and  garage  expense,  whidi  is  of  such  magnitude  as  to  care 
for  the  depreciation  on  these  items.  The  amount  thus  erroneously 
included  is  in  excess  of  $65,000. 

[18]  In  order  to  arrive  at  the  amount  to  be  included  for  sell- 
ing service  as  a  part  of  the  cost  of  establishing  the  business,  wit- 
nesses for  the  telephone  company  assumed  that  the  cost  per  sub- 
scriber for  selling  service  would  be  equal  to  the  actual  cost 
experienced  by  the  telephone  company  in  1914. 

The  Commission  is  unable  to  comprehend  the  theory  that,  for 
the  purpose  of  establishing  the  additional  value  under  the  head 
of  ^'establishing  the  business,"  that  the  state  of  Colorado  should  be 
considered  without  a  telephone  in  existence,  and  that  the  sum  of 
$420,529  should  be  allowed  by  the  Commission  for  the  selling  of 
service — as  the  same  now  exists  in  Colorado — on  the  theory  that 
it  would  cost  the  telephone  company  $4.50  to  secure  each  tele- 
phone subscriber  obtained  at  this  date  under  these  conditions; 
when,  as  a  matter  of  f  act^  if  the  Commission  assumes  the  theory 
of  the  telephone  company  to  be  correct,  it  must  at  the  same  time 
appreciate  the  fact  that  a  very  large  portion  of  the  public  would 
immediately  demand  telephone  service  without  cost  to  the  tele- 
phone company  for  solicitation. 

[19]  The  telephone  company  further  claims  that  an  allowance 
of  $82,419  should  be  made  for  interest  during  construction,  on 
expenditures  made  prior  to  the  beginning  of  operation,  and  which 
were  made  for  purposes  other  than  for  physical  structures.  If 
there  is  any  justification  for  this  claim,  the  Commission  is  imable 
to  allow  it  in  this  case,  for  the  reason  that  it  is  based  upon  the  fol- 
lowing erroneous  assumptions :    The  amount  claimed  is  computed 

at  8  per  cent  upon  the  telephone  company^s  imaginary  expen- 
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ditarea  for  a  portion  of  the  cost  of  selling  service,  miscellaneoiis 
construction  expenditures, — ^which  include  depreciation  other- 
wise provided  for  in  the  appraisal, — cost  of  publication,  and 
traveling  expenses  for  obtaining  franchises,  and  appraised  value 
of  rights  of  way,  all  which  we  have  heretofore  disallowed  in 
whole  or  in  part 

If  this  amount  were  properly  determined  it  would  be  very 
small  in  comparison  with  the  amount  claimed,  and  the  Commis- 
sion is  of  the  opinion  that  interest  during  construction  has  already 
been  sufficientiy  taken  into  account  in  the  amount  heretofore 
found. 

[20]  The  Commission  further  finds  that  the  amount  claimed 
by  the  telephone  company  in  this  case  as  a  fair  return  during  the 
six-year  period  of  construction  has  not  been  properly  determined. 
It  is  a  fact  that  under  the  theory  adopted,  the  telephone  company 
starting  in  to  reproduce  its  property  would  be  entitled  to  a  fair 
return  on  all  money  as  soon  as  invested,  but  this  return  must  be 
based  upon  actual,  and  not  upon  imaginary,  expenditures.  Wit- 
nesses for  the  company,  in  arriving  at  the  amount  of  $2,508,183  > 
as  the  estimated  fair  return  to  the  telephone  company  during  the 
six-year  construction  period,  based  this,  in  addition  to  other 
items,  upon  the  miscellaneous  construction  expenditures  and  cost 
of  selling  service,  which  expenditures  the  Commission  does  not 
believe  would  be  made.  In  addition,  the  witnesses  for  the  tele- 
phone c(Hnpany  estimated  that  the  physical  property  of  the  tele- 
phone company  would  depreciate  at  a  rate  of  6  per  cent  per  an- 
nimi,  and  this  rate  is  in  excess  of  what  the  Commission  believes 
to  be  reasonable.  Likewise,  the  amount  by  which  it  was  assumed 
that  the  property  would  depreciate  was  considered  as  an  expense 
on  the  part  of  the  company,  and  this  expense  was  capitalized,  as 
were  other  deficits.  The  expense  of  depreciation  in  this  case 
was  not  an  out-of-pocket  expenditure,  and  it  was  therefore  not 
proper  that  it  should  be  capitalized.  The  actual  amount  of  ac- 
crued depreciation  at  the  end  of  the  reproduction  period  should, 
of  course,  under  this  theory,  be  included  in  order  to  arrive  at  the 
deficits  incurred  by  the  telephone  company  during  the  reproduc- 
tion period. 

[21,  22]  Cost  of  Money  and  Promoters'  Bemuneration. — 
Witnesses  for  the  telephone  company  daimed  that,  in  addition  to 
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the  above  amount  to  be  allowed  for  the  cost  of  establishing  the 
business,  there  should  be  allowed  9^,959^06^  to  cov«r  cost  of 
money  and  promoters'  remuneration.  Also,  according  to  the  testi- 
mony of  these  same  witnesses,  the  payment  of  4i  per  cent  of  the 
gross  revenues  of  the  telephone  company  to  the  American  Tele- 
phone &  Telegraph  Company  is  "to  aid  in  the  financial  operations 
of  the  company ;  this  to  cover  broadly  the  aiding  of  the  Mountain 
States  Company  in  securing  the  necessary  funds,  and  to  advise 
with  the  executive  officers  of  the  Mountain  States  Company  for 
the  purpose  of  avoiding  the  unwise  expenditure  of  money  so  ob- 
tained." Since  in  the  past  this  payment  has  been  in  excess  of  4ri 
per  cent,  and  it  is  apparent  that  it  covers  the  cost  of  obtaining 
money  and  promoting  the  business  of  the  telephone  company  at 
this  time,  the  Commission  is  of  the  opinion  that  nothing  whatever 
should  be  allowed  to  cover  these  two  items. 

Valimtion  of  Properties  for  Rate  Making. — The  book  value  of 
the  property  of  this  company  located  in  Colorado  and  assignable 
to  Colorado  as  of  August  31,  1915,  was  $13,696,295,  including 
the  amount  for  working  capital  heretofore  found  to  be  reasonable. 
The  cost  to  reproduce  the  properties  of  the  company,  under  the 
only  method  which  the  Commission  is  ready  to  adopt  under  the 
title  of  the  "Cost  to  Reproduce,"  was  $14,888,019.  The  reason 
for  the  difference  in  these  values  is  quite  apparent,  and  should  the 
Commission  rewrite  the  books  of  the  company  to  show  a  proper 
value,  and  thereby  add  to  the  value  as  shown  on  the  books  of  the 
company  a  reasonable  allowance  for  such  items  as  interest  during 
construction,  organisation  expense,  cost  of  acquiring  franchises, 
and  construction  overheads,  which,  in  the  early  history  of  the 
company  were  in  large  part  charged  to  operating  expenses,  the 
Commission  would  probably  arrive  at  a  book  value  in  excess  of 
the  cost  of  reproduction  as  found. 

[28-25]  The  experience  of  this  Commission  discloses  that 
book  values  of  public  utilities  are  of  very  little  assistance  in  ob- 
taining fair  value  for  rate-making  purposes.  The  methods  adopt- 
ed by  the  various  public  utilities  in  building  book  values  are  not 
uniform,  and  the  accounting  methods  in  the  past  have  been  far 
from  uniform,  as  no  regulatory  boards  were  in  existence  to  pre- 
scribe the  methods  of  accounting,  from  which  book  values  could 
be  ascertained.     Some  public  utilitieisf  build  up  enormous  book 
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values  baaed  on  many  erroneous  assumptions;  other  utilities — of 
which  dassthe  present  utility  is  one — ^have  not  taken  into  con- 
sideration proper  methods  in  building  up  an  adequate  book  value, 
as  has  been  disclosed  from  the  testimony  in  this  case.  In  arriv- 
ing at  the  f^r  value  for  rate-making  purposes  the  Commission 
has  given  consideration  to  all  of  the  elements  of  value  disclosed 
by  the  testimony,  and  is  of  tbe^  opini<m  tiiat  the  depredated  value 
of  the  physical  properties  of  the  telephone  company  located  with- 
in the  state  of  Colorado,  and  assignable  to  the  state  of  Colorado  is 
$12,360,468 ;  that  to  this  depreciated  value  of  the  physical  prop- 
erties of  the  telephone  company  there  should  be  added  the  sum  of 
$358,0^4  to  cover  the  reasonable  cost  of  organization,  and  is  of 
the  opinion  that  the  sum  of  $15,000  to  cover  the  cost  of  acquiring 
such  franchises  within  the  ^tate  of  Colorado  as  the  company  now 
owns  is  not  excessive,  and  should  be  added  to  the  amount  stated. 
The  Commission  has  before  it  a  complete  history  of  the  finances 
of  this  company,  and  has  been  able  to  ascertain  with  certainty  the 
dividends  paid  to  stockholders  in  past  years,  and  has  also  been 
able  to  arrive  at  the  conclusion  that  the  company  has  paid  no  ex- 
cessive dividends  and  constructed  no  part  of  its  properties  from 
excessive  earnings,  and  that  the  amount  of  the  surplus  held  or  in- 
vested by  the  company  in  its  property  does  not  exceed  the  sum  of 
$525,000,  of  which  $226,0)00  is  properly  assignable  to  Colorado. 

[26]  The  depreciati<Hi  reserve,  which  has  been  set  aside  by 
the  telephone  company  and  invested  in  its  properties  within  the 
state  of  Colorado,  in  the  sum  of  $1,169,426.58,  is  inadequate,  and 
therofore  the  Commission  should  include  in  the  present  fair  value 
of  these  properties,  because  of  unearned  accrued  depreciation,  the 
sum  of  $1,364,922. 

[27]  In  the  opinion  of  this  Commission  thero  should  be  added 
to  the  above  amounts  a  sum  sufficient  to  cover  other  intangible 
values. 

The  Commission  therefore  finds  that  the  fair  value  of  this 
property  for  rate-making  purposes  on  August  31,  1916,  was  $14,- 
698,414. 

From  a  study  of  the  additions  to  the  fixed  capital  accounts,  the 
Commission  has  been  able  to  develop  the  fair  value  of  this  prop- 
erty for  rate-making  purposes  on  June  30th  of  each  of  the  years 
under  consideration,  as  follows: 
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June  30,  1912 $12,622,101.00 

June  30,  1913 $13,816,133.00 

June  30,  1914 $14,410,649.00 

June  30,  1916 $14,690,796.00 

Revenues  and  Expenses. 

Revenues. — ^In  the  o(mai(ierati<m  of  the  revenues  and  expenaeB 
of  the  telephone  company  relative  to  its  operations  within  die 
state  of  Colorado  and  assignable  to  Colorado,  the  Commission 
finds  that  the  method  used  in  prorating  the  general  expenses  of 
the  telephone  company  is  equitable  and  right;  that  the  company 
is  carefully  managed,  and  that  no  expenses  are  included  in  its 
operating  expenses  unreasonable  in  their  nature.  Careful  atten- 
tion has  been  given  by  the  Commission  to  the  salaries  paid  in  the 
different  departments,  and  it  does  not  appear  that  any  excessive 
or  exorbitant  salaries  are  being  paid  by  the  telephone  company, 
or  for  which  the  company  does  not  receive  full  value. 

[28]  The  Commission  finds  that  no  rebates  or  discounts  are 
being  made  which  would  reflect  in  free  service  or  discrimination 
in  rates  to  consumers.  Careful  study  was  made  of  the  deadhead 
service  rendered  by  the  telephone  company  during  the  year  1914 ; 
and  the  Commission  finds  that  free  service  to  the  extent  of  $22,- 
045.08  should  have  been  chained  for,  and  that  the  amount  de- 
rived therefrom  should  be  added  to  the  revenues  of  the  company 
for  that  year.  This  amount  covered  free  service  rendered  to 
railroad  companies,  irrigation  ditch  companies,  and  for  franchise 
requirements. 

[29]  It  was  not  deemed  necessary  to  develop  the  amount  of 
free  service  rendered  for  the  remainder  of  the  period  covered  by 
this  study,  but  the  Commission  is  of  the  opinion  that  this  amount 
for  the  years  1912, 1913, 1914,  and  1915,  would  be  approximately 
the  same  as  for  the  year  1914.  It  will  be  the  opinion  of  the  Com- 
mission that  in  the  future  free  service  now  rendered  to  railroad 
companies,  irrigation  ditch  companies,  and  for  franchise  require- 
ments shall  be  abolished,  and  that  this  service  shall  be  charged 
for  at  the  regular  schedule  rates. 

The  Commission  finds  the  revenues  of  the  company  from  all 
sources  for  the  state  of  Colorado,  assignable  to  the  state  of  Colo- 
rado, as  reported  by  Mr.  Herbert,  for  the  years  1912, 1913, 1914, 

and  1915  to  be  as  follows :  - 
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1912    $3,412,564.50 

1913    3,609,966.92 

1914    3,332,736.50 

1915    3,398,270.42 

Revenues  cmd  Expenses. 

Expenses. — The  Commission's  statistician  reported  that  the 
operating  expenses  of  the  telephone  company  properly  assignable 
to  the  state  of  Colorado  for  the  years  1912, 1913, 1914,  and  1915, 
exclusive  of  the  annual  requirements  for  depreciation,  were  as 
follows : 

1912  $1,890,159.34 

1913  1,993,547.68 

1914  2,074,440.58 

1915  1,998,823.88 

In  order  to  arrive  at  the  actual  operating  expenses  for  these 
years,  it  is  necessary  for  the  Commission  to  pass  upon  the  reason- 
ableness of  the  payments  made  to  The  American  Telephone  & 
Telegraph  Company,  which  payments  are  now  treated  as  an 
operating  expense,  and  likewise  upon  the  relationship  existing 
between  the  telephone  company  and  the  Western  Electric  Com- 
pany. It  is  also  necessary  for  the  Commission  to  determine  the 
proper  annual  allowance  to  be  made  on  account  of  depreciation, 
which  allowance  is  likewise  an  operating  expense,  and  which  must 
be  deducted  from  the  net  revenue  as  given  above  in  order  to  ar- 
rive at  the  net  revenues  available  for  a  return  upon  the  investment 
in  the  property. 

American  Telephone  <6  Telegraph  Company  Relationship. 

[30]  The  Commission  finds  that  the  payment  of  4J  per  cent 
of  the  gross  revenue  of  the  telephone  company  to  the  American 
Telephone  &  Telegraph  Company  covers,  in  addition  to  the  lease 
or  rental  of  the  vital  parts  of  telephone  instruments,  services 
which  are  of  a  general,  engineering,  accounting,  legal,  traflBc,  and 
financial  nature.  As  will  be  seen  from  this  summary  of  the  serv- 
ices furnished  by  the  American  company,  the  furnishing  and  re- 
pairing of  instrument  parts  is  by  no  means  the  only  service  sup- 
plied by  the  American  company  to  its  associated  companies.  In 
some  of  the  investigations  of  this  agreement  which  have  been  con- 
ducted, and  which  have  been  studied  by  this  Commission,  the 

assumption  appears  to  have  been  made  that  this  4^  per  cent  pay- 
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ment  is  made  as  a  rental  of  transmitters,  receivers,  and  induc- 
tion coils.  It  therefore  seems  to  us  to  be  clear  that  in  cases  where 
investigations  have  failed  to  consider  services  other  than  the  fur- 
nishing of  instrument  parts,  sufficient  allowance  may  not  have 
been  made  for  services  rendered.  In  other  cases  in  which  re- 
ductions have  been  made  or  recommended,  the  facts  upon  which 
such  reductions  have  been  based  appear  to  us  to  be  rather  meager. 

The  problem  before  this  Commission  is  to  determine  whether 
or  not  the  service  furnished  to  the  Mountain  States  Company  is 
worth  the  amount  paid  therefor,  and  to  further  determine  the  dis- 
tribution of  this  payment  as  between  the  operating,  maintenance, 
and  construction  accounts. 

The  testimony  in  this  case  shows  that  during  the  year  1914 
this  payment  to  the  American  company  amounted  to  $140,045.- 
25,  and  that  the  average  number  of  owned  stations  during  that 
year  was  88,658,  or  an  average  payment  to  the  American  com- 
pany during  that  year  of  $1.58  per  owned  station. 

The  cost  to  the  American  company  of  furnishing  the  Mountain 
States  Company  with  telephone  instruments  may  be  reasonably 
determined.  The  market  price  of  the  above  equipment  so  fur- 
nished is  in  the  neighborhood  of  $3.  While  it  is  not  possible  to 
determine  for  what  amount  the  Mountain  States  Company  could 
buy  these  instruments,  it  seems  reasonable  that  this  equipment 
could  be  purchased  for  approximately  $3  per  owned  station.  The 
annual  charges  against  this  investment  for  depreciation,  return 
on  the  investment,  and  adniinistration,  would,  in  the  opinion  of 
the  Commission,  not  exceed  20  per  cent,  since  the  cost  of  admin- 
istration and  taxes  would  not  be  materially  increased  on  account 
of  the  change  in  ownership  of  this  equipment,  and  that  all  trans- 
portation charges  on  such  equipment  are  now  borne  by  the 
Mountain  States  Company. 

The  Commission  is  therefore  of  the  opinion  that  the  cost  to  the 
American  company  of  furnishing  these  instruments  and  keeping 
them  in  repair  does  not  exceed  65  cents  per  owned  station  per 
annum.  This  amount  does  not  take  into  account  instnmients  held 
in  reserve  by  the  American  company  for  the  Mountain  States 
Company.  The  Commission  is  unable  to  see  why  a  reserve  stock 
of  instruments  should  be  provided  when  this  policy  is  not  pursued 
with  other  lines  of  equipment  With  other  lines  of  equipment 
the  telephone  company  claims  to  be  able  to  rely  upon  the  Western 

P.U.R19nB. 
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Electric  Company  stock,  and  if  the  Mountain  States  Company 
should  purchase  these  instruments  through  the  Western  Electric 
Company  no  doubt  a  reasonable  reserve  of  such  instruments  would 
be  kept  on  hand  by  the  manufacturing  company. 

Since  the  Commission  has  found  65  cents  per  owned  station 
to  constitute  a  reasonable  payment  for  the  use  of  instruments,  93 
cents  per  owned  station  remains  as  a  payment  to  the  American 
company  for  the  other  services  rendered. 

A  study  of  the  record  in  this  case,  and  of  the  conditions  sur- 
rounding this  4i  per  cent  payment,  leads  us  to  the  conclusion  that 
a  portion  of  such  payment  should  be  charged  to  the  construction 
accounts,  and  th^  remainder  to  the  operating  expense  accounts. 
Both  the  Commission's  statistician  and  engineer  testified  in  the 
hearing  in  this  case  that  in  their  opinion  a  portion  of  such  pay- 
ment should  be  charged  to  the  construction  accounts,  and  not  in- 
cluded in  the  operating  expenses  accounts. 

According  to  the  testimony  of  the  company's  witness,  Mr.  E. 
B.  Field,  Jr.,  a  portion  of  this  payment  is  made  for  engineering 
advice  and  services  covering  basic  plans  for  switchboards  and 
outside  plant,  and  for  the  standardization  thereof.  According  to 
this  same  witness  a  portion  of  this  payment  covers  cost  of  making 
traflBc  studies,  furnishing  legal  advice,  and  financial  assistance. 
Certainly  a  portion  of  the  cost  to  the  telephone  company  of  ob- 
taining such  services  should  be  charged  to  the  construction  ac- 
counts, and  should  not  be  reflected  in  the  operating  expense  ac- 
counts of  the  telephone  company. 

The  basis  for  making  this  division,  however,  is  not  easy  to 
determine.  According  to  the  testimony  introduced  by  the  tele- 
phone company,  its  plant  is  depreciating  in  an  amount  in  excess 
of  $800,000  per  annum,  and  it  is  reasonable  to  assume  that  the 
telephone  company  will  be  called  upon  to  replace  its  worn-out 
plant  at  approximately  this  same  rate.  Witnesses  for  the  com- 
pany likewise  contended  that  in  addition  it  will  be  required  to 
spend  for  extensions  during  the  next  five  years  in  excess  of  $1,- 
000,000  per  annimi.  It  will  thus  be  seen  tliat,  according  to  the 
testimony  of  the  witnesses  for  the  telephone  company,  its*  ex- 
penditures covering  extensions  and  replacements  of  plant  will  be 
in  the  neighborhood  of  $2,000,000  per  year. 

The  Commission  admits  that  these  claims  are  approximately 
P.U.R.1917B. 
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correct,  and,  when  taken  into  consideration,  it  appears  reasonable 
to  the  Commission  that  one  half  of  the  payment  to  the  American 
company,  over  and  above  a  reasonable  rental  for  telephone  instru- 
ment parts,  should  be  charged  to  the  construction  accounts  of  the 
telephone  company,  and  that  the  remainder  of  this  amount  should 
be  charged  to  the  operating  expense  accounts.  These  amounts, 
the  Commission  finds,  should  be  allocated  to  the  various  operating 
expense  and  construction  accounts  on  an  equitable  basis. 

The  Commission  finds  at  this  time  that  30  per  cent  of  the  an- 
nual payments  to  the  American  Telephone  &  Telegraph  Compa- 
ny should  be  charged  to  construction  accoimts.  The  payments  to 
the  American  Telephone  &  Telegraph  Company^  that  should  have 
been  charged  to  the  construction  accounts,  and  deducted  from 
the  operating  expense  accounts,  of  the  company,  for  the  years 
1912,  1913,  1914,  and  1915,  are  as  follows: 

1912  $43,862.64 

1913  44,129.43 

1914  42,013.57 

1915  42,895.61 

The  Commission  is  unable  to  find  that  the  payment  made  to 
the  American  company  is  in  excess  of  the  value  of  the  services 
rendered,  and  is  of  the  opinion  that  the  full  amount,  when  treated 
as  above  outlined,  should  be  allowed.  The  Commission  is  also  of 
the  opinion  that  the  relationship  has  been  beneficial  to  both  the 
telephone  company  and  its  patrons. 

[31]  The  Western  Electric  Company  Relationship, — The 
Commission  finds  that  the  contractual  relationship  existing  be- 
tween the  Western  Electric  Company  and  the  telephone  company, 
whereby  the  Western  Electric  Company  acts  as  purchasing  agent, 
storekeeper,  etc.,  for  the  telephone  company,  does  not  impose  an 
undue  burden  upon  the  telephone-using  public,  but  that,  on  the 
other  hand,  it  is  of  considerable  advantage  from  the  standpoint  of 
service  as  well  as  economical  operation,  since  it  has  been  shown  to 
reduce  operating  costs,  bring  about  the  standardization  of  equip- 
ment, etc. 

The  Commission  is  of  the  opinion  that  this  relationship  should 
not  be  disturbed. 

Depreciation  Requirement. — The  Commission  has  carefully 

considered  the  claims  made  by  witnesses  for  the  telephone  com- 
P.U.R.l9nB. 
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pany  and  by  witnesses  for  the  Commission,  as  to  what  would  be  a 
proper  annual  allowance  for  depreciation,  and  is  unable  to  allow 
the  full  amount  claimed  by  the  telephone  company,  for  the  reason 
that  the  lives  assigned  to  depreciable  property  by  the  witnesses 
for  the  company  are  not  supported  by  the  evidence.  It  waa 
claimed,  for  example,  that  the  life  of  central  office  equipment, 
private  branch  exchanges,  station  apparatus,  etc,  is  not  in  excess 
of  ten  years,  although  the  undisputed  evidence  of  witnesses  for 
the  Commission  showed  that  the  age  of  o^itral  office  equipment 
on  August  31,  1915,  was  in  excess  of  seven  and  one  half  years, 
so  it  is  apparent  to  the  Commission  that,  this  equipment  will 
have  a  life  in  service  in  excess  of  ten  years.  Likewise  the  age  in 
service  at  the  time  of  this  investigation  of  such  items  as  private 
branch  exchanges,  booths,  and  special  fittings,  station  apparatus, 
etc.,  indicates  to  the  Commission  that  the  life  in  service  ^of  such 
equipment  will  be  in  excess  of  that  used  by  the  company  in 
arriving  at  the  annual  requirement  for  depreciation. 

Witnesses  for  the  company,  in  arriving  at  the  present  condition 
of  the  physical  property,  made  daim  for  large  allowances  fc 
salvage  and  scrap  values,  but  these  allowances  were  practicall 
ignored  by  other  witnesses  for  the  telephone  company  in  arrivin 
at  the  annual  depreciation  requirement    The  life  tables  used  by 
witnesses  for  the  company  in  arriving  at  the  annual  depreciation 
requirement  may  be  representative  of  average  conditions  prevail- 
ing  throughout  the  United  States,  but  they  are  not  representative 
of  conditions  prevailing  in  Colorado  at  this  time. 

[32]  The  Commission  finds  that  for  conditions  prevailing  at 
this  time  the  company  should  be  allowed  to  set  aside  annually 
an  amount  equal  to  approximately  5.65  per  cent  of  its  investment 
in  depreciable  property,  the  exact  amount  to  be  determined  in 
each  case  by  the  table  of  lives  and  salvage  values  submitted  in 
evidence  by  the  engineer  for  the  Commission. 

The  Commission  is  further  of  the  opinion  that,  if  the  annual 
depreciation  requirement  is  set  aside  on  the  above  basis,  an  ad 
quate  reserve  for  accrued  depreciation  will  a^jcumulate. 

The  Commission  now  comes  to  a  determination  of  the  net  rev 

nues  available  for  a  return  on  the  fair  value  of  the  property  as 

hereinbefore   determined.      The   Commission   finds   that   there 

should  be  deducted  from  the  operating  expenses,  as  reported  by 
P.U.R.1917B. 
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Mr.  Herbert,  such  portions  of  the  payments  to  the  American  Tele- 
phone &  Telegraph  Company  for  the  years  1912,  1913,  1914,  and 
1915  as,  in  the  opinion  of  the  Commission,  should  have  been 
charged  to  the  construction  accounts;  that  there  should  then  be 
added  to  the  operating  expenses,  as  reported,  the  proper  annual 
depreciation  requirement  determined  on  the  basis  above  outlined. 
In  addition  it  is  necessary  for  the  Commission  to  correct  the  valu- 
ation as  found  for  August  31,  1915,  to  June  30th  of  each  of  the 
years  imder  consideration.  This  correction  will  be  made  by 
deducting  from  the  value  found  the  additions  to  the  fixed  capital 
accounts  as  disclosed,from  the  books  of  the  company. 

The  ability  of  the  telephone  company  to  pay  7  per  cent  on  its 
capital  stock  at  this  time  is  accounted  for  by  the  fact  that  this  is 
being  done  at  the  expense  of  its  depreciation  reserve,  and  that  it 
is  now  necessary  for  the  telephone  company  to  draw  on  its  present 
reserves  in  order  to  pay  its  dividends  and  keep  this  property  in 
good  service  condition. 

The  Commission  does  not  deem  it  necessary  to  further  discuss 
the  subject  of  revenues  and  expenses,  but  finds  that,  with  the  ex- 
ceptions noted,  the  amounts  reported  by  its  statistician  are  correct 
and  reasonable.  The  total  revenues  required  for  the  year  1915 
for  the  purpose  of  meeting  all  reasonable  operating  expenses,  de- 
preciation, and  providing  a  return  of  8  per  cent  on  the  fair  value 
of  the  property  as  of  June  30,  1915,  has  been  developed,  and 
the  Commission  finds  this  to  be  as  follows : 

Operating  expenses    $1,955,928.27 

Depreciation    requirement    752,000.00 

Eight  per  cent  return  1,175,263.52 

Total $3,883,191.70 

The  Commission  further  finds  that  the  revenues  from  all 
sources  for  the  year  1915  were  insufficient  to  meet  all  operating 
expenses,  provide  for  depreciation,  and  pay  a  return  of  8  per 
cent  on  the  fair  value  of  the  property  to  the  extent  of  $484,921.- 
37. 

A  summary  of  the  fair  value,  revenues,  expenses,  and  return 

for  the  years  from  1912  to  1915,  inclusive,  has  been  made  and  is 

given  on  the  following  page.     The  operating  expenses  as  there 

shown  have  been  modified  in  accordance  with  the  Commission's 

findings  heretofore  set  out,  but  the  revenues  have  not  been  cor- 
P.U.R.1917B. 
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rected  to  include  such  amounts  as  will  be  obtained  when  free 
service  now  rendered  to  railroads,  ditch  companies,  and  for  fran- 
chise requirements,  is  charged  for.  The  revenue  obtained  from 
those  sources  will  increase  the  annual  gross  revenue  by  approxi- 
mately $20,000. 

[33]  Bale  of  Return. — ^In  considering  the  proposition  of  a 
fair  rate  of  return  upon  the  value  of  the  properties  of  a  public 
utility,  there  must  be  no  confusion  between  a  fair  return  upon 
the  value  of  the  properties  and  a  return  to  the  stockholders.  A 
public  utility  may  pay  to  its  stockholders  dividends  in  any  sum 
desired,  so  long  as  the  utility  is  permitted  to  earn  only  a  fair  rate 
of  return  upon  the  value  of  its  properties  in  use  and  useful, 
properly  care  for  its  depreciation  reserve,  and  maintain  the  prop- 
erty so  as  to  give  adequate  service. 

[34]  For  some  time  past  the  telephone  company  has  paid  to 
its  stockholders,  in  quarterly  payments,  an  annual  dividend  of  7 
per  cent ;  and  as  the  stock  to-day  finds  a  ready  sale  at  a  value  above 
par,  it  would  appear  that  a  7  per  cent  rate  of  return  of  the  stock- 
holder has  been  quite  acceptable.  By  the  term  "a  fair  return'' 
upon  the  present  fair  value  of  the  properties  of  the  telephone 
company  in  use  and  useful,  the  Commission  means  a  return  in  ex- 
cess of  reasonable  operating  expenses  by  an  amount  sufficient  to 
care  for  a  reasonable  annual  requirement  for  depreciation,  and 
to  provide  for  a  reasonable  surplus. 

The  company  has  not  accumulated  a  large  surplus,  as  is 
shown  by  the  fact  that  the  surplus  of  the  company  for  past  years, 
assignable  to  Colorado,  is  $225,154.97. 

[35]  It  has  been  contended  that  a  reasonable  surplus  is  neces- 
sary to  take  care  of  extraordinary  emergencies,  and  much  evi- 
dence has  been  introduced  to  define  "extraordinary  emergencies," 
as  tornadoes,  heavy  wind  storms,  fire,  etc.  In  the  examination  of 
the  history  of  this  company  the  Commission  is  not  particularly 
impressed  with  the  necessity  for  a  surplus  to  cover  such  unusual 
and  improbable  contingencies  or  hazards.  It  is  true,  however, 
that  within  reasonable  bounds  a  public  utility  should  be  permitted 
to  lay  aside  a  surplus  for  many  reasons. 

[36]  On  the  1st  day  of  January,  1913,  this  company  inaugu- 
rated a  plan  governing  the  payment  of  pensions  and  sick  and 

accident  benefits  to  its  employees,  and  at  that  time  appropriated 
P.U.R.1917B. 
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from  its  surplus  the  stun  of  $175^000  as  reserve  for  this  plan. 
These  benefits  are  extended  wi&out  assessment  upon  employees, 
without  abatement  of  wages,  and  without  contribution  <m  their 
part,  and  is  in  accord  with  the  present  laws  of  this  state  govern- 
ing workmen's  compensation. 

[37]  Anothw  illustration  of  the  necessity  of  a  reasonable  sur- 
plus is  the  bon»s  recently  paid  by  the  telephone  company  to  its 
employees,  due  to  the  high  cost  of  living,  which  payment  is  not 
peculiar  to  this  company,  but  is  in  line  witiii  the  general  policy 
of  all  employers  of  labor  to-day.  The  amount  of  this  bonus,  ap- 
proximately $160,000,  was  taken  from  the  surplus  fund  of  this 
company.  The  Commission  sees  no  reason  for  condemning  this 
modem  policy,  but  would  rather  commend  the  company  for  its 
foresight 

[38,  39]  The  evidence  before  the  Commission  in  this  case 
conclusively  discloses  that  this  public  utility  has  been  thoroughly 
alive  to  the  needs  of  the  public,  that  its  service  has  been  adequate, 
and  that  the  management  of  its  finances  and  business  has  been 
economical,  efficient,  and  honest  The  Commissicm  has  been 
urged  to  give  serious  consideration  to  the  proposition  that  honest, 
economical,  and  efficient  administration  of  the  aifairs  of  a  public 
utility  should  be  commended  by  a  regulatory  board,  and  should 
be  considered  in  deciding  the  amount  of  a  fair  rate  of  return  upon 
the  property  of  a  public  utility  in  use  and  useful.  The  Com- 
mission is  in  sympathy  with  this  view,  and  is  of  the  opinion  that 
to  hold  otherwise  would  be  but  to  penalize  economical,  efficient, 
and  honest  management,  "^nd  encourage  extravagance  and  lax 
methods  in  the  management  of  public  utility  affairs.  In  the  event 
that  an  investment  in  the  property  of  a  public  utility  has  not  been 
extravagant,  wasteful,  or  dishonest,  and  in  the  event  the  operat- 
ing expenses  of  a  public  utility  are  reasonable,  and  the  manage- 
ment of  its  affairs  is  economical,  it  is  the  opinion  of  this  Com- 
mission that  the  utility  should  earn  a  fair  rate  of  return  upon  the 
present  fair  value  of  its  properties  in  use  and  useful,  exclusive 
of  reasonable  operating  expenses,  a  proper  annual  depreciation 
requirement,  and  a  reasonable  surplus  to  be  under  the  careful 
scrutiny  of  the  Commission,  due  consideration  being  given  to  the 
value  of  the  service  and  the  proper  development  of  the  utility. 

[40,  41]  Evidence  was  introduced  disclosing  profits  of  priv- 
ate industries.  This  evidence  the  Commission  considers  of  no 
P.U.R.1917B. 
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value,  as  a  public  utility  operates  under  entirely  different  con- 
ditions from  that  of  a  private  industry.  The  legal  rate  of  inter- 
est in  the  state  of  Colorado  was  shown  to  be  8  per  cent.  This 
should  be  considered  by  the  Commission,  but  is  not  controlling. 

The  various  regulatory  bodies  of  the  several  states  have  con- 
sidered each  case  on  its  own  merits  in  determining  a  fair  rate  of 
return;  and  while  some  of  the  western  states  have,  in  certain 
cases,  declared  10  per  cent  to  be  a  reasonable  rate  of  return,  many 
of  the  eastern  Commissions  and  western  Commissions  in  tele- 
phone cases  have  held  8  per  cent  to  be  a  fair  rate  of  return  upon 
the  value  of  the  properties  of  a  public  utility  in  use  and  useful. 

[42]  The  Commission  has  given  serious  consideration  to  all 
evidence  submitted  in  this  case  pertaining  to  rate  of  return,  and 
is  aware  of  the  difference  between  a  rate  of  return,  which  a  court 
might  determine  not  to  be  confiscatory,  and  a  rate  of  return 
which  will  at  all  times  permit  the  company  to  render  adequate 
service  and  secure  the  proper  funds  with  which  to  make  improve- 
ments and  extensions  which  the  interest  of  the  public  will,  from 
time  to  time,  demand. 

The  rate  of  return  is  determined  upon  the  fair  value  of  the 
property  of  the  public  utility,  and  is  in  addition  to  reasonable 
operating  expenses  and  a  proper  annual  depreciation  reserve,  and 
should  include  a  reasonable  allowance  for  a  surplus  fund. 

The  Commission  is  of  the  opinion  that  the  payment  of  7  per 
cent  to  the  stockholders  of  this  company  is  not  excessive,  and  that 
such  a  dividend  is  sufficient  to  attract  capital  in  the  field  for  im- 
provements and  extensions.  The  CoiAmission  is  further  of  the 
opinion  that  a  return  not  to  exceed  1  per  cent  upon  the  fair  value 
of  the  property  should  be  allowed  for  the  purpose  of  creating  a 
surplus,  as  a  guaranty  against  contingencies,  and  to  establish  and 
maintain  the  credit  of  the  company;  this  surplus  to  be  at  all 
times  under  the  close  scrutiny  of  the  Commission.  This  con- 
clusion is  borne  out  by  the  evidence  in  this  case,  the  requirements 
of  the  telephone  company,  and  the  operating  conditions  in  the 
state  of  Colorado. 

[43]  The  Commission  is  therefore  of  the  opinion  that  the 
maximum  rate  of  return,  for  the  purpose  of  paying  dividends 
and  creating  a  surplus,  which  this  public  utility  shall  be  permit- 
ted to  earn  prior  to  the  consideration  by  the  Commission  of  a  gen- 
eral reduction  in  rates,  shall  be  8  per  cent 
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CONCLUSION. 

It  IS  apparent  that  the  Mountain  States  Telephone  &  Tele- 
graph Company  is  not  at  this  time  earning  in  excess  of  a  reason- 
able rate  of  return  upon  the  present  fair  value  of  its  properties, 
located  in  the  stat«  of  Colorado  and  assignable  to  Colorado. 

The  Commission  is  now  in  a  position  to  receive  evidence  from 
the  telephone-using  public  in  Colorado  and  the  various  munic- 
ipalities, as  to  the  reasonableness  of  the  existing  telephone  rates 
and  charges  in  each  community,  the  adequacy  of  the  service  in 
any  one  or  more  communities,  and  the  reasonableness  of  the 
rules,  regulations,  and  practices  of  the  telephone  company.  The 
commercial  engineer  of  the  Commission  has  been  instructed  to 
prepare  for  the  record  in  this  case  detailed  evidence  pertaining 
to  the  adequacy  of  the  service  of  this  company,  the  reasonableness 
of  its  rules,  regulations,  and  practices,  and  a  general  survey  of 
its  rates  and  charges  in  the  several  communities  of  this  state. 
The  telephone  company  has  been  given  notice  to  submit  to  the 
Commission  detailed  statements  pertaining  to  these  matters.  The 
various  municipalities  of  the  state  and  telephone-using  public 
will  be  given  proper  notice  of  the  time  and  place  of  public  hear- 
ings to  be  held  by  the  Conmiission  for  the  purpose  of  receiving 
the  complaints  of  the  various  communities,  if  any  there  be. 

[44]  The  Commission  is  further  of  the  opinion  that  no  order 
can  be  made  by  this  Commission  reducing  generally  the  telephone 
rates  within  the  state  of  Colorado,  but  that  the  methods  of  charg- 
ing for  telephone  service,  the  adequacy  of  the  service,  and  the 
rules,  regulations,  and  practices  of  the  telephone  company,  are 
before  the  Commission  for  future  adjustment,  as  well  as  the  rea- 
sonableness of  one  or  more  rates  in  any  one  or  more  communities 
for  any  one  or  more  classes  of  telephone  service. 

By  these  conclusions  the  Commission  does  not  determine  that 
the  telephone  company  shall  raise  its  existing  rates  to  the  point 
at  which  they  will  yield  an  8  per  cent  return  upon  the  present 
value  of  the  properties  of  the  company,  but  is  of  the  opinion  that 
the  findings  do  not  justify  a  reduction  of  the  schedules  of  the 
company  as  a  whole. 

The  Public  Utilities  Commission  of  the  State  of  Colorado, 
S.  S.  Kendall,  Geo.  T.  Bradley,  M.  H.  Aylesworth,  Commission- 
ers. 
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INDIANA  PUBIilC  SERVICE  COMMISSION. 

RE  RICHMOND  LIGHT,  HEAT,  &  POWER  COMPANY. 

[No.  2013.] 

Pleading  •-' Objections  to  rate  increases '^  Necessity  of  filing, 

1.  It  is  unnecessary  for  a  city  to  file  "objections  and  protest'*  to 
a  proposed  increase  in  natural  gas  rates,  since  the  utility  has  the  bur- 
den of  establishing  the  reasonableness  of  the  increase. 

Betum  "^  Natural  gas  "^  Confiscation. 

2.  A  return  of  li  per  cent  for  a  natural  gas  company  is  confisca- 
tory. 

Valuation  —  Factors  —  Capitalization. 

3.  The  capitalization  of  a  natural  gas  company  was  given  but  little 
consideration  in  a  rate  valuation,  on  the  ground  that  the  rights  of  the 
people  are  not  affected  by  overcapitalization  unless  the  fixed  charges 
are  such  as  to  break  down  the  service. 

Valuation  ^^  Property   not  used  or  useful  ^^  Artificial   gas  plant   of 
natwral  gas  company, 

4.  The  unused  portion  of  an  artificial  gas  plant  of  a  utility  supplying 
only  natural  gas  was  included  in  a  valuation  for  the  purpose  of  fixing 
natiu-al  gas  rates,  where  such  plant  might  be  called  into  active  service 
at  any  time. 

Valtiation  -^  Going  value  —  Right  to  allowance, 

5.  An  allowance  for  going  value  should  be  made  in  a  rate  valuation 
of  a  natural  gas  utility  which  has  had  losses  practically  throughout 
its  entire  life  that  have  never  been  compensated  by  excessive  earnings. 

Valuation '^Worlcing  capital  ^  Right  to  allowance, 

6.  An  allowance  for  working  capital  should  be  made  in  a  rate  val- 
uation of  a  natural  gas  utility. 

Valuation  —  WorUing  capital  -^  Amount, 

7.  A  natural  gas  company  should  be  allowed  a  working  capital, 
above  material  and  supplies,  equal  to  the  operating  expenses  for  six 
weeks. 

Depreciation  —  Annual  —  Natural  gas  —  Am^ount, 

8.  Two  per  cent  was  held  to  be  the  proper  depreciation  account  to 
be  carried  by  a  natural  gas  utility. 

Return  —  Natural  gas  —  7  per  cent, 

9.  A  return  of  at  least  7  per  cent  should  be  allowed  a  natural  gas 
company  which  has  not  a  complete  monopoly. 

Rates'^ Factors^ Value  of  service, 

10.  Necessary  revenue  cannot  be  procured  through  the  medium  of 
rates  unfair  to  the  consumers. 

[September  9,  1916.] 
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Application  of  the  Richmond  Light,  Heat,  &  Power  Com- 
pany for  authority  to  increase  its  rates  for  natural  gas ;  increase 
authorized  as  set  out  in  the  order.  The  rate-making  value  of 
the  property  was  fixed  at  $450,000.  Expenses  incurred  by  the 
Commission  in  the  valuation  were  ordered  to  be  paid  by  the 
utility  to  the  state  treasurer. 

By  the  Commission:  On  the  23d  day  of  December,  1915, 
the  Richmond  Light,  Heat,  &  Power  Company  filed  with  this 
Commission  a  petition  which  alleges  that  said  company  is  a 
corporation  organized  under  the  laws  of  the  state  of  Indiana, 
with  its  principal  place  of  business  in  the  city  of  Richmond; 
that  it  is  a  public  utility  engaged  in  supplying  gas  and  electricity 
for  purposes  of  light,  heat,  and  power,  in  said  city  and  territory 
contiguous  thereto ;  that  for  about  twenty  years  prior  to  July  22, 
1913,  the  petitioner  owned  and  operated  in  said  city  a  plant  for 
the  manufacture  and  distribution  of  artificial  gas  to  its  patrons 
under  a  franchise  granted  by  said  city;  that  for  many  years 
prior  to  1910,  natural  gas  was  sold  and  distributed  by  the  Rich- 
mond Natural  Gas  Company,  in  competition  with  petitioner's 
service;  that  natural  gas  become  exhausted  in  said  city  about 
1910,  and  this  petitioner  acquired  by  purchase  said  natural  gas 
distributing  system  and  attached  the  same  to  its  artificial  gas 
distributing  system;  that  from  1910  to  July,  1913,  petitioner 
had  no  natural  gas  competition,  but  on  the  2 2d  day  of  July, 
1913,  the  Allegheny  Gas  Company  filed  with  this  Commission 
a  petition  against  the  petitioner,  alleging  that  said  Allegheny 
Gas  Company  was  seeking  a  license,  permit,  or  franchise  for  the 
furnishing  and  distribution  of  natural  gas  in  said  city  in  com- 
petition with  this  petitioner;  that  the  Board  of  Public  Works 
expressed  its  willingness  and  desire  to  grant  the  permit  prayed 
for;  that  a  contract  was  entered  into  by  said  city  and  said  Alle- 
gheny Gas  Company  subject  to  the  approval  of  this  Commission ; 
that  said  Allegheny  Gas  Company  requested  the  Public  Service 
Commission  of  Indiana  to  approve  said  proposed  franchise ;  that 
to  prevent  threatened  competition  and  for  the  preservation  of 
its  own  properties  this  company  was  obliged  to  pay  such  prices 
and  accept  such  terms  as  said  Allegheny  Gas  Company  and  the 
Logan  Natural  Gas  &  Fuel  Company  would  accord  it;  that  as  a 
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condition  to  making  a  contract  with  said  Logan  Natural  Gas 
Company,  this  petitioner  was  obliged  to  adopt  and  put  in  force 
a  schedule  of  rates,  tolls,  and  charges  for  natural  gas  as  follows : 

First  6,000  cubic  feet 40^  per  M  net 

Next  95,000  cubic  feet 35^    "    "    " 

Excess  over  100,000  cubic  feet 30^    *•    "    « 

Minimum  monthly  charge,  50^. 

That  such  proceedings  were  had  that  on  or  about  August  6, 
1913,  this  Commission  found  and  determined  that  public  con- 
venience and  necessity  required  the  construction  of  a  natural  gas 
plant  and  distribution  system  in  said  city ;  consented  to  and  ap- 
proved the  assignment  by  the  Allegheny  Gas  Company  to  this 
petitioner  of  its  license,  permit,  or  franchise;  approved  the  use 
of  the  distribution  system  of  the  petitioner  as  a  natural  gas-dis- 
tribution system;  approved  the  maintenance  by  this  petitioner 
in  a  state  of  repair  and  efficiency,  of  its  gas  manufacturing  plant 
in  said  city  as  a  means  of  assuring  to  petitioner's  patrons  an 
adequate  supply  of  artificial  gas  in  the  event  of  unavoidable  ex- 
haustion or  interruption  in  the  supply  of  g^s ;  that  thereupon  the 
petitioner  entered  upon  the  work  of  readjusting  its  gas^iis- 
distributing  system  and  tte  construction  and  acquisition  of  such 
new  works  and  appliances  as  to  enable  it  to  enter  upon  the  service 
of  supplying  natural  gas  to  said  city,  and  proceeded  under  said 
contract  to  supply  natural  gas  to  said  city  and  its  inhabitants. 

That  said  natural  gas  rates  were  largely  experimental,  and 
were  based  upon  the  expectation  and  belief  that  on  account  of 
greatly  reduced  rates  for  natural  gas  as  compared  with  the  rates 
theretofore  in  force  for  artificial  gas,  there  would  be  a  large  in- 
crease in  the  consumption ;  that  petitioner  has  outstanding  capi- 
tal securities  and  obligations  as  follows : 

First  mortgage  gold  bonds ^ $400,000 

Guaranteed  gold  notes  480,000 

Preferred  stock   85,000 

Common  stock   300,000 

Demand  notes 92,000 

Total    .' $1,327,000 

That  three  fourths  of  the  above  securities  are  by  the  petitioner 

apportioned  to  the  gas  and  the  residue  to  the  electric  utility; 

that  the  total  amount  of  gas  sold  for  the  year  1915  was  315,201,- 

000  cubic  feet;  that  the  total  revenue  derived  therefrom  was 
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$124^112.38;  that  after  deducting  the  operating  expenses  the 
remainder  is  wholly  inadequate  to  pay  the  fixed  charges,  includ- 
ing a  small  amount  for  depreciation,  and  yield  a  return  on  the 
amount  of  the  investment,  and  that  the  petitioner  should  be 
authorized  to  put  in  force  the  schedule  of  rates  for  natural  gas 
as  follows: 


Gross  Rate 
Per  M  Cu.  Ft. 


Discount 


Per  M  Cu.  Ft.  Per  M  Cu.  Ft 


Net  Rate 


First  2,000  cu.  f t.  ... 

Next    3,000  cu.  ft.  . . . 

Next    6,000  cu.  ft.  . . . 

AU  over  10,000  cu.  ft. 


80^ 
60^ 

30^ 


10^ 

10^ 

10^ 

None 


70^ 
50^ 
35^ 
30^ 


Minimum  bill  of  80^  per  month,  less  10^  for  prompt  payment. 

On  the  filing  of  said  petition  the  Commission  set  said  proceed- 
ing for  hearing  and  directed  the  petitioner  to  give  twenty  days' 
notice  of  the  time  and  place  of  said  hearing  by  publication  in  a 
newspaper  of  general  circulation  in  said  city,  and  by  serving  a 
copy  of  said  petition  on  said  city  for  not  less  than  twenty  days 
prior  to  the  day  set  for  hearing.  The  notice  was  given  as  di- 
rected. On  the  18th  day  of  February,  1916,  the  city  filed  a 
pleading  which  it  termed,  "Objections  and  Protest  by  the  City 
of  Kichmond." 

[1]  It  is  alleged,  in  this  "objections  and  protest,"  that  Eich- 
mond  is  a  city  of  25,000  inhabitants,  6,000  of  whom  are  users 
of  natural  gas,  90  per  cent  of  whom  use  said  gas  for  cooking, 
heating,  and  ^ghting;  that  the  Commission  has  no  authority  to 
put  in  an  "emergency^'  rate ;  that  the  proposed  rate  will  put  the 
burden  of  the  increase  on  the  small  consumers;  that  petitioner 
imnecessarily  expended  $15,000,  charged  as  operating  expense, 
in  the  year  1915.  The  above  and  many  other  allegations  of  said 
"objections  and  protest'^  are  set  forth  therein.  In  the  judgment 
of  this  Commission  this  pleading  is  wholly  unnecessary.  The 
burden  is  on  the  petitioner  to  establish  that  the  proposed  increase 
is  just  and  reasonable.  For  this  reason  the  city's  "objections  and 
protest''  will  not  be  given  further  consideration. 

An  audit  of  the  books  of  this  company  was  made  by  our 
accountants  from  October  31,  1893,  to  the  close  of  business, 
December  31,  1914.  A  supplemental  audit  carried  this  down  to 
the  close  of  business  December  31,  1915. 
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Our  staff  made  a  tentative  appraisal  of  this  properly,  as  of 
the  date  of  May  24,  1916.  On  the  15th  day  of  June,  the  city 
received  copies  of  this  appraisal,  and  the  company  received  the 
appraisal  on  the  14th  day  of  June,  1916. 

jOn  the  20th  day  of  June,  1916,  the  company  filed  exceptions 
to  the  tentative  appraisal  made  hy  the  staff  in  which  it  alleged 
that  the  following  items  of  property  were  appraised  too  low : 

(1)  Land. 

(2)  Transmission  and  distribution. 

(3)  Buildings  and  miscellaneous  structures. 

(4)  Plant  and  equipment. 
(6)  Paving  over  mains. 

(6)  Overhead  expense. 

(7)  Condition  per  cent  of  the  foregoing  items. 

It  is  further  alleged  that  the  staff  omitted  going  value  and 
working  capital.  The  city's  exceptions  were  filed  on  the  same 
day  and  were  equally  broad  in  their  scope.  The  effect  of  the 
exceptions  filed  by  each  of  the  parties  is  to  question  each  estimate 
of  the  staff. 

The  final  hearing  of  said  proceeding  began  June  20,  1916, 
and  continued  until  all  the  evidence  was  heard.  At  the  hearing 
the  company  was  represented  by  John  W.  Beasley,  Wilfred  Jes- 
sup,  and  George  H.  Olney;  and  the  city  was  represented  by 
W.  A.  Bond,  City  Attorney. 

There  was  submitted  in  evidence  on  the  hearing  the  audit 
made  by  the  Commission's  accountants,  the  appfaisal  made  by 
the  staff,  the  appraisal  made  by  G.  B.  Taylor  for  the  city,  and 
the  appraisal  by  Mr.  Wyer  and  Mr.  Howard  for  the  utility. 
Mr.  Steinmuller  submitted  for  the  utility  an  appraisal  of  the 
plant  equipment  of  the  utility.  Much  other  evidence,  both  oral 
and  written,  was  introduced. 

The  summary  of  the  different  appraisals  is  as  follows : 


Cost 

of 

Reproduction. 


Cost  of  Repro- 
duction T^ess 
Depreciation. 


Staflf's  ... 
Taylor's  . 
Howard's 


$612,840 
497,743 
849,011 


$408,165 
388,547 
744,649 
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The  unit  prices  used  in  determining  the  value  of  ihe  mains 
were  as  follows: 


staff. 

Howard. 

Taylor. 

W,I. 

2656 

4050 

5275 

W.  I. 

ir 

1^" 

205 

219 

2" 

2"   .. 

2"   

262 

2386, 

3"   .. 

3" 

403 

3" 

3632' 

4"  .. 

4"   

637 

4" 

.4620 

6"   .. 

8311 

6"   

814 

6" 

689 

8"  .. 

1.1819 

8"   

1.179 

8^' 

97 

4651 

10'^   

1.590 

10"   

L21 

C.  I. 
3"   .. 

C.I. 
3"   

456 

C.  /. 
3"   

303 

4"   ,. 

5162 

4" 

638 

4"   

480 

6"   .. 

6861 

6"   

707 

6"   

645 

8"   .. 

9022 

8"   

939 

8"   

846 

10"   .. 

1.1684 

10"   

1.230 

10" 

1.079 

12"   .. 

1.4402 

12"   

1.617 

12"  

1.453 

16"   .. 

2.0607 

16"   

2  2S7 

16"   

1  Rftl 

An  analysis  of  the  methods  by  which  these  unit  prices  were 
determined  ought  to  disclose  no  difference  in  the  cost  of  material, 
if  the  average  price  was  taken  for  the  same  years.  This  mani- 
festly was  not  done.  The  greatest  difference  arises,  no  doubt, 
from  the  various  estimates,  for  installing  mains. 

The  staff  includes  in  its  appraisement  the  following  property, 
to  wit : 


Cost  of 
Reproduction. 

Cost  of 
Reproduction 

Less 
Depreciation. 

Generating  room    • 

$2,246 
2,126 
2,895 
2,196 
4,836 
1,826 
2,317 

64,273 
694 

$2,166 
1,743 
1,737 
1,822 
4,013 

Rinwpr  rnntn                 

Coal  shed  and  boiler  room 

Generator   housa i. ........ 

Purifier  house    

Oil  tank  house 

1,642 

Oxide  shed 

1,923 

Items  under  water-gas  equipment 

40,519 

One  half  station  Dioinfir 

416 

Total    

$73,406 

$66,971 

This  property  constitutes  the  producing  or  generating  system 
for  the  production  of  artificial  gas. 

The  history  of  the  petitioner  is  set  forth  in  the  petition,  as 
herein  mentioned,  and  is  not  controverted  by  the  oily.  We  as- 
sume the  historical  statement  to  be  true*    Natural  gas,  prior  to 
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1910,  seriously  affected  the  revenues  of  the  company.  For  the 
twenty-two  years  ending  December  31,  1914,  the  company  earned 
a  gross  income  of  $306,736.22.  This  would  be  an  average  annual 
earning  of  less  than  6  per  cent  on  $250,000.  However,  from  1899 
to  1909,  the  highest  annual  income  above  operating  eicpenses  in 
any  one  year  was  $7,659.86,  or  but  6  per  cent  on  about  $125,000. 
For  the  eleven  years  last  above  mentioned  the  revenue  above 
operating  expenses  aggregated  but  $50,032.87.  This  would  be  an 
average  annual  revenue  for  that  period  of  $4,548.44,  or  a  return 
of  6  per  cent  per  annum  on  about  $75,000.  Following  the  pur- 
chase of  the  natural  gas  competitor  in  1910,  the  earnings  rapidly 
increased.  The  four  years  following,  1910  to  1913,  show  an  earn- 
ing of  $170,812.75,  or  an  average  annual  return  of  $42,703.18, 
above  operating  expense.  This  abnormal  earning  for  four  years 
was  far  above  a  fair  return  on  the  value  of  the  property  used  and 
useful  for  the  convenience  of  the  public  While  the  total  return 
for  the  twenty-two  years  was  $306,732.22,  and  was  not  far  below 
what  it  should  have  been,  it  will  be  noted  that  $170,812.75  of 
that  $306,732.22  was  earned  in  the  four  years'  period  following 
the  taking  over  by  the  petitioner  of  its  natural  gas  competitor  in 
1910.  For  the  year  ending  December  31,  1913,  the  earnings 
above  operating  expenses  were  but  $1,586.30,  or  a  return  of  about 
6  per  cent  on  an  investment  of  about  $25,000. 

[2,  3]  For  the  following  year  the  return  was  $10,585.70. 
Assuming  Mr.  Taylor's  valuation  of  about  $300,000  to  be  cor- 
rect, and  allowing  but  2  per  cent  for  depreciation,  the  result 
shows  a  net  balance  of  $4,585.70  available  for  returns  on  the  in- 
vestment. This  would  be  but  1^  per  cent  return,  on  a  valuation 
of  $300,000.  This  rate  of  return  is  confiscatory,  and,  if  con- 
tinued, must  result  in  a  refusal  of  investors  to  put  more  money 
into  this  utility.  The  rights  of  the  people  are  not  affected  by 
overcapitalization,  unless  it  reaches  a  point  where  the  fixed 
charges  are  such  as  to  break  down  the  service.  The  capitaliza- 
tion is  given  but  little  consideration  in  determining  the  fair  value 
of  the  property. 

[4]  Natural  gas  has  been  a  continued  menace  and  a  destruc- 
tive competitor  of  this  property,  from  1899  to  this  date,  except 
for  the  years  1910,  1911,  1912,  and  1913.    When  natural  gas 

had,  as  a  witness  says,  again  knocked  at  the  city's  gates,  there 
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was  nothing  to  do  but  bid  it  enter.  How  long  it  will  remain  is 
not  capable  of  definite  determination.  When  it  was  found  in 
Indiana  in  abundance,  our  people  believed  the  supply  was  both 
constant  and  unfailing.  Its  subsequent  behavior  defied  scien- 
tific prognostications.  It  vanished  as  it  came,  literally  un- 
heralded and  unannounced.  The  West  Virginia  supply  is  being, 
no  doubt,  more  intelligently  husbanded.  Yet,  no  man  can  fore- 
cast the  time  of  its  duration.  Those  who  have  money  invested  in 
a  utility  ought  not  to  be  required  to  carry  the  entire  hazard  of 
an  investment  that  from  time  to  time  may  be  impaired  as  science 
unlocks  the  storehouse  of  nature.  If  this  plant  had  been  owned 
by  the  municipality  the  public's  investment  would  have  suffered 
the  same  distress  as  has  the  investment  of  the  private  citizens  in 
this  utility.  If  it  had  been  built  with  the  proceeds  of  the  sale  of 
bonds,  the  bonds  would  have  been  there  and  the  city's  credit 
would  have  been  behind  them. 

In  any  event,  whether  this  reasoning  be  correct  or  otherwise, 
we  are  not  disposed  to  throw  all  the  loss  arising  from  the  situ- 
ation on  the  investors.  The  producing  plant  of  the  petitioner 
may  be  called  into  active  service  at  any  time.  We  have  deter- 
mined to  regard  it  as  a  part  of  the  property  upon  which  the 
company  is  entitled  to  a  fair  return. 

After  correcting  some  slight  errors,  and  adding  the  value  of 
500  meters  which  were  omitted  by  inadvertence  or  oversight,  the 
appraisal  of  the  staff  would  be  as  follows :  Cost  of  reproduction 
$516,590;  cost  of  reproduction  less  depreciation  $411,080. 

This  would  be  the  result  without  deducting  the  value  of  the 
property  used  and  useful  in  the  production  of  artificial  gas,  and 
with  no  allowance  for  going  value  or  working  capital. 

[5]  The  history  of  this  plant  shows  that  its  unfortunate 
career  is  due  in  part,  at  least,  to  conditions  over  which  it  had  no 
control.  It  may  have  sinned  grievously,  but  its  sinning  did  not 
produce  natural  gas.  Natural  gas  has  been  the  millstone  about 
the  neck  of  this  utility.  It  has  had  losses  practically  throughout 
its  entire  career  that  have  never  been  compensated  by  excessive 
earnings.  It  is  entitled,  under  any  theory  of  the  law,  to  an  al- 
lowance for  going  value.    This  we  have  fixed  at  $35,000. 

[6,  7]  It  is  also  entitled  to  working  capital.  Working  cap- 
ital, above  material  and  supplies,  is  capable  of  an  approximate 
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determination.  It  ought  to  be  allowed  a  working  capital  above 
material  and  supplies  of  about  six  weeks  of  its  operating  ex- 
penses for  the  year.  We  think  $10,000  would  be  a  reasonable 
allowance  for  working  capital.  An  examination  of  all  the  evi- 
dence and  of  aU  the  appraisements  leads  us  to  believe  that  the 
staff's  valuation  of  this  property  is  a  fair  and  reasonable  valu- 
ation. After  allowing  $35,000  for  going  value  and  $10,000  for 
working  capital,  we  determine  and  by  order  fix  the  value  of  the 
property  of  the  Richmond  Light,  Heat,  &  Power  Company  that 
is  used  and  useful  for  the  convenience  of  the  public  at  $450,000. 

[8]  We  also  find  that  2  per  cent  is  a  proper  and  adequate 
depreciation  account  to  be  carried  by  the  Richmond  Light,  Heat, 
&  Power  Company,  and  determine  that  such  depreciation  account 
can  be  reasonably  required. 

It  is  therefore  ordered  by  the  Public  Service  Commission  of 
Indiana  that  the  Richmond  Light,  Heat,  &  Power  Company  shall 
conform  its  depreciation  account  to  the  rate  hereinabove  ascer- 
tained and  determined  by  the  Commission. 

Revenues  Required. 

[9]  We  are  satisfied  that  $102,000  is  a  sufficient  allowance 
for  operating  expense,  and  that  this  company  should  be  permit- 
ted to  earn  7  per  cent  on  the  value  of  its  property.  It  has  com- 
petition with  the  municipal  light  plant  for  light  service.  Coal 
is  abundant  and  reasonable  in  price.  It  cannot  be  said  to  have 
a  complete  monopoly.  Such  rates  are  required  as  will  yield  the 
following  sums  of  money : 

Operating  expense $102,000 

Depreciation 9,000 

Taxes 8,000 

Return  on  investment , .       31,500 

Total   $150,500 

The  earnings  for  the  year  ending  December  81,  1915,  as 
found  by  our  accountants,  were  $125,505.15.  This  leaves  a 
deficiency  of  about  $25,000.  An  estimate  of  the  earnings  of  an 
increased  rate  can  be  only  a  rough  approximation.  The  results 
can  be  determined  only  by  an  actual  trial  of  the  rate  as  estab- 
lished. We  have  determined  to  order  the  company  to  put  in 
force  the  following  schedule  of  rates  and  discounts: 
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First  ... 
Second  .. 
Third  .., 
Fourth  .. 
Fifth  ... 
Next  . . . . 
All  over 


Gross  Rate 

Discount 

Net  Rate 

Quantity. 

M  ^l^Ft. 

M  Cu!^Ft. 

M  (L.^  Ft. 

1,000 

S04 

104 

70^ 

1,000 

704 

104 

m 

1,000 

66^ 

104 

554 

1,000 

eo# 

104 

504 

1,000 

504 

104 

404 

5,000 

45# 

104 

Z54 

10,000 

Z04 

Z04 

Minimum  monthly  charge,  gross  80^,  discount  10^,  net  70^. 
Rates  and  discounts  barod  upon  monthly  consumption. 
Discounts  will  be  allowed  only  upon  payment  of  monthly  bill  within  ten 
days  from  date  of  bill. 

[10]  The  Commission  finds  that  the  above  schedule  of  rates, 
tolls,  and  charges  is  just  and  reasonable.  What  the  rates  will 
yield  is  in  a  measure  problematical,  but  we  do  not  believe  the 
earnings  of  these  rates  will  be  equal  to  the  required  revenues. 
However,  the  community  is  under  no  obligation  to  furnish  re- 
quired  revenues,  if  this  can  be  done  only  by  a  rate  that  is  unfair 
to  the  people. 

The  Public  Service  Commission  of  Indiana  therefore  orders 
the  Richmond  Light,  Heat,  &  Power  Company  to  file  with  this 
Commission  the  schedule  of  rates,  tolls,  and  charges  hereinabove 
set  forth,  and  orders  and  directs  that  said  schedule  of  rates, 
toUs,  and  charges  shall  be  effective  from  and  after  September 
9,  1916. 

And  the  Commission  ascertains  that  the  following  expenses 

were  incurred  by  the  Commission  upon  the  investigation  of  the 

matters  set  forth  in  the  petition,  to  wit: 
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Expenses  Incurred 

in  the  Valuation  of  the  Property  of  the  Richmond  Light, 
Heat,  &  Power  Company. 

Name. 

Time 
Days. 

Salary. 

R.  R. 
Fare. 

Hotel. 

TotaL 

Appraisal: 

A.  H.  Worsham  . . 

H.  B.  Heign 

W.  G.  Beatty  .... 

3 
26 
24 
27 

19 
19 

3 
3 

$  24.90 

130.00 

99.60 

112.05 

$2.70 
5.40 
2.70 
5.40 

$    .76 

13.20 

7.25 

13.00 

$  28.35 
148.60 
109.55 
130.45 

Audit: 

John  L.  Fulling  . . 

Harry  Boggs 

$366.55 

105.45 
105.45 

$16.20 

5.40 
11.20 

$34.20 

26.25 

28.85 

$416.95 

137.10 
146.50 

Supplemental 

Audit: 
John  L.  Fulling  . . 
Miller  C.  Kent  .. 

$210.90 

16.65 
15.00 

$16.60 

2.70 
2.70 

$56.10 

4.15 
4.15 

$282.60 

23.50 
21.85 

$31.65 

$5.40 

$8.30 

$45.35 

Total  appraisal 

Total  audit 

Total  supplemental  audit 


$416.95 

282.60 

45.35 

$744.90 

The  Commission  finds  that  the  expenses  incurred  as  herein 
set  forth  were  of  the  value  as  herein  set  forth,  and  were  reason- 
ably necessary  in  the  investigation  of  the  matters  set  forth  in 
the  petition. 

It  is  further  ordered,  by  the  Public  Service  Commission  of 
Indiana  that  within  twenty  days  from  the  receipt  of  this  order 
the  Eichmond  Light,  Heat,  &  Power  Company  shall  pay  to  the 
state  treasurer  the  sum  of  $744.90. 


MICHIGAN  RAHiROAD  COMMISSION. 

GRAND  RAPIDS  LIVE  STOCK  COMPANY 

V. 

PERE  MARQUETTE  RAILROAD  COMPANY. 

[D-1059.] 

Discrimination  —  Bates  —  Reduced  rates  to  owners  of  equipment, 

1.  Railroad  freight  rates  must  be  determined  without  regard  to 
the  fact  that  the  shipper  furnishes  and  maintains  the  cars  though  .the 
carrier  may  pay  a  reasonable  compensation  therefor  to  the  shipper 
P.U.R.1917B. 
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where  the  statute  declares  it  unlawful  for  a  common  carrier  to  receiye 
less  compensation  for  any  service  in  consideration  of  the  shipper  fur- 
nishing any  part  of  the  facilities  incident  thereto. 
Bates  —  Railroads  —  Freight  —  Use  of  large  cars, 

2.  While  the  use  of  larger  capacity  cars  resulted  in  increased  per 
car  earnings  for  the  railroad,  consideration  was  also  given  to  the  fact 
that  the  greater  weight  of  the  large  cars  required  increased  power  to 
haul  them  and  resulted  in  greater  wear  and  tear  on  track  and  specials, 
in  passing  upon  reasonableness  of  existing  freight  rates. 

[December  1,  1016.] 

Complaint  against  the  freight  rate  on  garbage ;  rate  reduced. 

Appearances:  Mr.  E.  L.  Ewing,  Traffic  Manager,  for  com- 
plainant; Mr,  John  C.  Bills,  Assistant  General  Solicitor,  for 
defendant. 

Glasgow,  Commissioner:  Complainant  filed  with  the  Com- 
mission on  September  4,  1916,  a  complaint  alleging  that  the  yate 
of  65  cents  per  ton  now  charged  by  defendant  for  the  transporta- 
tion of  garbage  from  Grand  Rapids  to  Uhl,  a  station  on  defend- 
ant's line,  is  excessive  and  unreasonable  to  the  extent  it  exceeded 
50  cents  per  ton. 

The  same  cwnplainant  was  before  the  Commission  in  1914, 
complaining  against  defendant's  rate  of  70  cents  per  ton  then  in 
effect,  and  as  a  result  of  the  hearing  had  thereon  the  Commission 
ordered  a  reduction  in  said  rate  of  5  cents  per  ton,  or  requiring 
that  defendant  should  make  effective  on  or  before  September  1, 
1914,  a  rate  of  65  cents  per  ton. 

[1]  It  is  not  disputed  that  the  service  rendered  by  defendant 
in  the  handling  of  complainant's  shipments  is  substantially  the 
same  now  as  in  1914 ;  the  only  material  change  in  any  of  the  con- 
ditions being  that  complainant  has  replaced  the  old  leaky  wooden 
cars  of  60,000  pound  capacity  with  new  steel  cars  of  100,000 
pounds  capacity.  Therefore,  for  a  recital  of  all  the  material 
facts  in  relation  to  the  original  case,  which  are  material  to  the 
present  issue,  reference  is  made  to  D-788,  3  Ann.  Rep.  Mich. 
R  C.  No.  2,  p.  110. 

Complainant  bases  its  demand  for  lower  rate  (1st)  on  the 
ground  that  by  their  furnishing  and  maintaining  the  equipment 
the  defendant  is  relieved  from  such  investment  and  expense; 
(2d)  that  the  use  of  larger  capacity  cars  results  in  greatly  in- 
creased per  car  earnings  for  defendant 
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Section  16  of  Public  Acts  of  1909,  as  amended,  reads  in  part 
as  follows:  "It  shall  be  unlawful  for  any  common  carrier  to  de- 
mand, charge,  collect  or  receive  from  any  person,  firm  or  cor- 
poration, a  less  compensation  for  the  transportation  of  property 
or  for  any  service  rendered  or  to  be  rendered  by  said  common 
carrier  in  consideration  of  said  person,  firm  or  corporation  fur- 
nishing any  part  of  the  facilities  incident  thereto/* 

It  is  therefore  evident  that  no  consideration  can  be  given  to 
such  first  claim,  but  that  the  rate  must  be  determined  without 
regard  to  ownership  of  equipment.  The  same  section  of  the  act 
permits  a  carrier  to  pay  a  reasonable  compensation  for  the  fur- 
nishing of  facilities  by  the  shipper,  but  demands  that  any  allow- 
ance therefor  must  not  be  reflected  in  the  rate. 

[2]  As  to  the  increased  earnings  per  car  there  is  no  dispute. 
However,  their  greater  weight  demands  increased  power  to  haul 
them  both  empty  and  loaded,  and  results  in  greater  wear  and  tear 
on  track  and  specials.  Therefore  the  net  gain  to  defendant  is 
not,  in  the  judgment  of  the  Commission,  represented  wholly  by. 
the  difference  between  the  rate  of  65  cents  per  ton  as  now 
charged  and  the  rate  of  60  cents  per  ton  asked  for. 

The  older  cars  in  use  when  the  65  cents  per  ton  rate  was 
established  were  65,000  pounds  capacity,  but  were  loaded  to  an 
average  of  66,000  pounds,  which  produced  an  earning  per  car, 
under  the  65  cents  per  ton  rate,  of  $21.45.  The  new  steel  cars 
now  in  use  are  100,000  pounds  capacity,  and  the  record  discloses 
they  are  loaded  to  108,000  pounds,  which  under  the  rate  of  65 
cents  per  ton  produce  an  earning  of  $35.10  per  car.  This  dif- 
ference, it  would  appear,  is  greater  than  the  increased  expense  of 
transportation  and  wear  and  tear  on  track  and  specials. 

This  special  service,  as  discussed  in  the  opinion  cited,  is  such 
that  it  cannot  well  be  compared  with  the  transportation  of  any 
other  commodity  handled  by  def^adant. 

In  view  of  all  the  circumstances,  the  CcMnmission  believe  the 
complainant  is  entitled  to  some  reduction  in  the  rate,  and  if  a 
rate  of  60  cents  per  ton  were  applied  to  the  shipment  of  54  tons, 
it  would  yield  an  earning  of  $32.40  per  car,  and  this  would  be 
for  the  hauling  of  the  loaded  car  44  miles,  and  of  the  empty  a 
like  distance  in  return,  which,  would  represent  approximately 
37  cents  per  car  mila     This  charge,  in  view  of  the  ever  increasing 
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expense  of  operation^  in  not  for  the  transportation  of  this  par- 
ticular commodity  deemed  excessive.  It  will  be  understood 
when  cars  of  less  than  100,000  pounds  capacity  are  furnished, 
that  the  marked  capacity  of  the  car  is  to  govern,  and  an  order 
embodying  this  finding  will  this  day  issue. 

Note. — ^Reduced  rates  to  owners  of  equipment 

It  is  held  in  the  following  cases  that  reduced  telephone  rates  to 
subscribers  owning  equipment  constitutes  unlawful  discrimination: 
Re  Xational  Teleph.  &  Electric  Co.  (1914;  HL)  30  A.  T.  &  T.  Co. 
Com.  L.  1206 ;  Re  Tampico  Farmers'  Mut.  Teleph.  Co.  (111.)  P.U.R. 
1915A,  24;  Re  Tri-County  Teleph.  Co.  (HI.)  P.U.R.1915A,  129; 
Re  Bluffs  &  W.  Teleph.  Co.  (111.)  P.U.R.1915A,  928;  Re  Farmers' 
Mut.  Exch.  (111.)  P.U.R.1915B,  214;  Re  St.  Peter  Teleph.  Co. 
(111.)  P.U.R.191oB,  350;  Re  Empire  Teleph.  Co.  (111.)  P.U.R. 
1915B,  561;  Re  Zilm  (111.)  P.U.R.  1915B,  660;  Re  Strawn  Teleph. 
Co.  (111.)  P.U.R.1915C,  97;  Re  Forest  City  Teleph.  Co.  (111.) 
P.U.R.1915E,  666;  Re  Keysport  Teleph.  Co.  (111.)  P.U.R.1915F, 
338;  Re  Kugler  (111.)  P.U.R.1916E,  622;  Re  Carlisle  Co-op.  Teleph. 
Co.  (Ind.)  P.U.R.1915D,  774;  Re  Darlington  Teleph.  Co.  (Ind.) 
P.U.R.1916E,  622;  Re  Creswell  Teleph.  Co.  (Or.)  P.U.R.1915F, 
824;  Re  Social  Teleph.  Co.  (S.  t).)  P.U.R.1915C,  106;  Re  Badger 
Teleph.  Co.  (1908)  3  Wis.  R.  C.  R.  98,  112;  Re  Platteville,  R.  &  E. 
Teleph.  Co.  (1911)  7  Wis.  R.  C.  R.  608,  611;  Knapp  v.  Matteson 
Teleph.  Co.  (1912)  11  Wis.  R.  C.  R.  180;  Re  Mosinee  Teleph.  Co. 
(1914)  14  Wis.  R.  C.  R.  709,  710. 

It  is  held,  however,  that  a  public  utility  may  pay  a  reasonable 
rental  for  the  use  of  equipment  furnished  by  consumers.  Re  Forest 
City  Teleph.  Co.  (III.)  P.U.R.1915E,  666;  Re  Tampico  Farmers* 
Mut.  Teleph.  Co.  (111.)  P.U.R.1915A,  24;  Stout  v.  Clayton  Teleph. 
Co.  (Ind.)  P.U.R.1916D,  790  (abstract) ;  Re  Citizens'  New  Teleph. 
Co.  (Ind.)  P.U.R.1916D,  790  (abstract) ;  Re  Mosinee  Teleph.  Co. 
(1914)  14  Wis.  R.  C.  R.  709,  710. 

The  practice  of  charging  some  consumers  a  rental  for  meters  which 
is  not  paid  by  consumers  supplying  their  own  meters  is  illegal.  Re 
Ft.  Atkinson  Water  &  Light  Commission  (1913)  12  Wis.  R.  C.  R. 
260,  303;  West  v.  Eau  Claire  (1912)  9  Wis.  R.  C.  R.  134,  137,  153. 

A  public  utility  may  not  give  a  lower  rate  to  a  consumer  owning 
a  meter  than  to  another  consumer  using  a  meter  owned  by  the  utility 
under  Wisconsin  statute  (Public  Utilities  Law,  §  1797m-90)  de- 
claring it  unlawful  for  a  public  utility  to  receive  less  compensation 
for  any  service  rendered  to  a  consumer  furnishing  any  piui;  of  the 
facilities,  although  the  utility  may  pay  a  reasonable  rental  for  such 

facilities.  Re  Neshkoro  Light  &  P.  Co.  (1913)  13  Wis.  R.  C,  R 
r.U.R.1917B. 
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52;  Ee  Neenah  (1912)  11  Wis.  R.  C.  B.  119,  128;  Re  Ashland 
Water  Co.  (1914)  14  Wis.  R.  C.  R.  1,  68. 

Exempting  consumers  owning  meters  from  payment  of  a  monthly 
minimum  charge  required  of  consumers  whose  meters  are  owned  by 
the  utility  is  xmlawful.  Re  Bruce  Water  &  Light  Commission 
(1912)  9  Wis.  R.  C.  R.  474,  476.  The  Commission  said:  "It  is  the 
duty  of  the  utility  to  furnish  meters,  and  no  distinction,  as  far  as 
rates  or  minimum  charges  are  concerned,  can  be  made  between  con- 
sumers who  own  their  meters  and  those  whose  meters  are  owned  by 
the  utility.'' 

In  Knapp  v.  Matteson  Teleph.  Co.  (1912)  11  Wis.  R.  C.  R.  180, 
184,  the  Commission  said:  "The  Commission  has  determined  that 
a  telephone  company  may  have  subscribers  who  own  their  equipment 
and  pay  them  a  reasonable  rental  therefor,  but  rebates  in  the  form 
of  repairs  or  equipment  rentals  are  unlawful.  Re  Badger  Teleph. 
Co.  (1908)  3  Wis.  R.  C.  R.  98,  112.'' 

In  Re  Platteville,  R.  &  E.  Teleph.  Co.  (1911)  7  Wis.  R.  C.  R. 
608,  611,  the  Commission  said:  "What  the  rental  to  be  paid  to 
subscribers  for  the  use  of  telephone  equipment  owned  by  them  shall 
be,  is  a  matter  to  be  determined  in  the  first  instance  by  the  tele- 
phone company  itself  and  not  by  the  Commission.  Any  injustice 
in  this  rental,  as  fixed  by  the  company,  may  be  made  the  subject  of 
complaint  to  the  Commission,  the  same  as  other  practices  of  the 
company.  But  as  to  the  rates  themselves,  there  can  be  no  question 
that  all  users  of  the  same  class  of  telephone  service  must  pay  the 
same  amount,  and  it  is  upon  the  basis  that  the  financial  operations 
and  rates  of  the  applicant  will  be  investigated  in  this  proceeding." 

In  Re  Hume  Teleph.  Co.  (1914)  1  Mo.  P.  S.  C.  R.  405,  407,  32 
A.  T.  &  T.  Co.  Com.  L.  417,  420,  it  was  held  that  a  special  tele- 
phone rate  to  "subscribers  furnishing  boxes"  was  not  permissible. 
It  was  said:  "The  telephone  company's  proposed  schedule  shows 
one  rate  to  'subscribers  furnishing  box  .  .  .  75c  per  mo.  $9.00 
per  yr.'  The  Commission  cannot  permit  this  item  to  become  effec- 
tive, as  it  is  not  a  proper  practice  for  the  subscribers  to  furnish  or 
maintain  part  of  the  equipment  ©f  this  class  of  stations;  and  for 
the  further  reason  that  the  reduction  in  rates  as  proposed  in  this 
instance  would  amount  to  a  discrimination  against  other  subscribers 
on  the  exchange,  for  whom  the  company  furnishes  and  maintains  the 
entire  equipment.  Where  it  appears  that  by  reason  of  arrangements 
now  in  existence  subscribers  within  the  initial  rate  area  have  invested 
in  such  parts  of  the  equipment,  the  Commission  would  approve  of 
these  subscribers  paying  only  the  standard  rates  published  and  filed 
for  the  class  of  service  received,  and  of  the  telephone  company  pay- 
ing to  such  subscribers  an  amount  equal  to  6  per  cent  annual  interest 
on  the  subscribers'  investments,  and  5  per  cent  annual  depreciation 
on  the  subscribers'  investments  in  said  equipment." 
P.U.R.1917B. 
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Telephone  utilities  have  been  permitted  to  grant  reduced  rates 
to  subscribers  owning  the  equipment  in  the  following  cases:  Be 
Dorsey  Teleph.  Co.  (1913;  Neb.)  20  A.  T.  &  T.  Co.  Com.  L.  362; 
Re  Dorsey  Teleph.  Co.  (Neb.)  P.TJ.B.1915D,  694;  Be  Hamilton 
County  Farmers'  Teleph.  Asso.  (Neb.)  P.U.B.1916C,  161. 

And  in  Be  Callaway  Teleph.  Co.  (Neb.)  P.U.B.1916F,  405,  a 
telephone  utility  was  authorized  to  cancel  a  special  switching  rate  to 
certain  town  subscribers  owning  their  own  telephones  and  lines. 

In  Butler  v.  Doniphan  Teleph.  Co.  (1914)  2  Mo.  P.  S.  C.  E.  81, 
S2,  it  was  held  that  a  telephone  rate  of  50  cents  less  to  subscribers 
furnishing  the  equipment  was  not  unlawful  where  all  were  given 
the  privilege  of  providing  equipment.  The  Commission  said:  "The 
defendant  admits  the  fact  ihat  it  charges  50  cents  a  month  lees  to 
patrons  owning  their  own  instruments.  But  no  unlawful  discrimi- 
nation is  proved.  The  evidence  shows  that  the  company  makes  this 
allowance  of  50  cents  to  any  patron  who  owns  his  own  telephone 
receiver,  transmitter,  and  coil  and  'keeps  up  his  line  to  the  main 
line'  of  the  company,  and  T)uild8  his  line'  to  the  main  line.  All 
persons  alike  are  given  this  privilege,  at  the  same  rate.  There  is 
nothing  whatever  to  show  that  the  amount  allowed  is  not  reason- 
able. The  answer  intends  to  admit  only  the  fact,  not  the  legal  effect 
thereof.  There  is  no  illegal  discrimination  in  the  situation,  and 
we  find  this  issue  for  defendant." 

For  other  cases  in  this  series  passing  upon  reduced  rates  to  owners 
of  equipment,  see  Black  v.  Garrett  Electric  Light,  Heat  &  P.  Co. 
(Pa.)  P.U.B.  1916E,  847;  Hwinibal  Trust  Co.  v.  Soutiiwestem 
Teleg.  &  Teleph.  Co.  (1916)  3  Mo.  P.  S.  C.  B.  451,  P.U.B.1916E, 
525. 


MISSOURI  PUBIilC  SERVICE  COMMISSION. 

LILBOUBN  SPECIAL  BOAD  DISTBICT 

V. 

ST.  LOUIS  &  SAN  FBANCISCO  BAILBOAD  COMPANY  et  al. 

[Case  No.  912.] 

Crossings -~ Jurisdiction  of  Commission'— Permission  to  construct^ 
Condition  precedent. 

1.  The  Missouri  Commission  can  grant  permission  to  construct  a 
public  road  at  grade  across  a  railroad  track  before  the  right  of  way 
for  the  highway  has  been  condemned  and  before  proceedings  are  had  to 
establish  the  highway. 
P.U.R.1917B. 
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Apportionment  ^Pmoer  of  Commisoion'^  Grade  croseings^Ooei  o/ 
inaiaUhtg  and  maintaining, 

2.  The  Missouri  Commission  has  power  to  apportion  the  cost  of 
installing  and  maintaining  a  public  road  at  grade  across  a  railroad 
track,  under  the  statutory  authority  (Public  Service  Commission  Law, 
§  60)  to  prescribe  the  terms  and  conditions  of  the  construction  of  the 
crossing. 

Apportionment -~  Grade  crossings -~  Coat  of  installing  and  maintain^ 
ing^' Effect  of  condemnation  damages, 

3.  The  apportionment  to  a  road  district  of  part  of  the  cost  of  in- 
stalling and  maintaining  a  public  road  at  grade  across  a  railroad  track 
is  not  prevenfM  by  the  fact  that  damages  may  be  awarded  to  the  rail- 
road company  in  condemnation  of  a  right  of  way  for  4he  road,  since 
a  motion  may  be  made  to  modify  the  apportionment  of  cost  if  any 
part  be  adjudged  to  be  a  part  of  the  damages  on  condemnation. 

Statutes  —  Crossings  —  RepefU  J>y  implication, 

4.  Section  50  of  the  Missouri  Public  Service  Commission  Law, 
authorizing  the  Commission  to  apportion  the  cost  of  a  public  road 
crossing  a  railroad  track  at  grade,  and  passed  subsequent  to  §  10626, 
Mo.  Rev.  Stat.  1900,  which  required  a  railroad  to  construct  a  passage 
in  cities  of  the  fourth  class  or  of  unincorporated  cities,  towns,  and 
villages  where  a  public  road  crosses  a  track  not  at  grade,  is  not  re- 
pealed, as  to  a  crossing  not  inside  the  limits  of  a  city  of  the  third  or 
fourth  class  or  incorporated  or  unincorporated  village,  city,  or  town, 
by  the  later  Laws  of  1013,  page  696,  which  •  repeals  and  re-enacts  the 
original  statute  with  the  mere  addition  of  cities  of  the  third  class  and 
incorporated  cities,  towns,  or  villages. 

Commission  ^Potoer'^  Validity  of  statutes. 

6.  The  Missouri  Conunission  has  no  power  to  determine  whether  a 
statute  (Public  Service  Conunission  Law,  §  50)  authorizing  it  to  appor- 
tion the  cost  of  a  crossing  is  an  unconstitutional  delegation  of  the 
police  power,  and  will  treat  the  statute  as  valid. 

[July  28,  1916.] 

Application  of  the  Lilboum  Special  Eoad  District  for  per- 
mission to  construct  a  public  road  at  grade  across  the  track  of  the 
St  Louis  &  San  Francisco  Eailroad  Company;  permission  grant- 
ed, construction  cost  apportioned  equally  between  applicant  and 
defendant,  and  maintenance  cost  apportioned  to  defendant. 

Appearances:  Val  Perkins  for  complainant;  A.  P.  Stewart 
for  defendant- 
Bean,  Commissioner:  The  Lilboum  Special  Road  District 
made  application  to  the  Commission  for  permission  to  construct 
a  public  road  at  grade  across  the  railroad  track  of  the  St.  Louis 
&  San  Francisco  Eailroad  Company  within  the  limits  of  said 
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special  road  district  in  New  Madrid  county,  alleging  that  said 
public  road  had  been  established  by  the  county  court  of  said  coun- 
ty. In  pursuance  of  an  order  of  the  Commission,  the  St.  Louis 
&  San  Francisco  Railroad  Company,  James  W.  Lusk,  W,  C. 
Nixon,  and  W.  B.  Biddle,  as  receivers,  were  made  parties  de- 
fendant. 

Defendants  filed  answer  denying  that  the  county  court  of  New 
Madrid  county  had  established  a  public  road  across  said  railroad 
track,  and  further  alleging  that  the  right  to  establish  said  road 
across  the  railroad  track  had  not  been  acquired  by  condemnation 
or  otherwise,  thr.t  the  Commission  had  no  authority  to  grant  the 
right  to  open  said  road.  Defendants  further  averred  that  they 
were  willing  that  an  order  be  made  permitting  the  construction 
of  said  crossing,  provided  that  it  be  constructed  wholly  at  the  cost 
of  the  applicant. 

A  hearing  was  held  before  one  of  the  Commissioners  at  Lil- 
boum  on  the  16th  day  of  May,  1916.  Thereafter  briefs  were 
filed  and  the  case  submitted  for  decision. 

Proceedings  to  establish  a  new  public  road  were  instituted  in 
the  county  court  of  New  Madrid  county  at  the  August  term,  1914. 
An  order  was  entered  by  the  court  at  its  February  term,  1915, 
on  the  17th  day  of  March,  1915,  establishing  the  new  road  and 
directing  that,  upon  filing  of  deeds  conveying  the  right  of  way 
therefor,  the  Lilboum  Special  Road  District  open  the  road  for 
public  use.  On  the  7th  day  of  January,  1916,  the  road  district 
filed  a  petition  in  the  circuit  court  of  New  Madrid  county 
against  the  said  receivers,  asking  that  commissioners  be  ap- 
pointed to  assess  the  damages  for  the  establishment  of  the  said 
new  road  across  the  right  of  way  and  track  of  the  St.  Louis  & 
San  Francisco  Railroad  Company.  Commissioners  were  ap- 
pointed and  made  their  report  assessing  the  damages  at  nothing. 
The  receivers  filed  exceptions  to  said  report,  and  the  same  were 
pending  at  the  time  of  the  hearing. 

The  proposed  public  road  begins  at  the  northeast  part  of  the 

cily  of  Lilboum  and  extends  2  miles  north,  and  will  afford  a 

means  of  access  from  Lilboum  to  farms  from  which  there  is  no 

outlet  by  a  public  road.    The  place  of  crossing  the  right  of  way 

and  raiboad  track  is  about  1  mile  north  of  the  city  of  Lilboum. 

At  that  point,  the  land  on  both  sides  of  the  railroad  is  level,  and. 
P.U.R.1917B. 
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the  railroad  track  is  situated  on  an  embankment  about  5  feet 
high.  The  proposed  road  extends  north  and  south  along  the 
section  line  and  crosses  the  railroad  track  at  an  angle  of  35 
degrees  at  a  place  where  there  is  a  curve  in  the  track  of  two 
degrees.  The  general  direction  of  the  railroad  is  northeast  to 
southwest  Trains  approaching  from  the  southwest  may  be 
readily  seen  by  persons  approaching  the  track  on  the  proposed 
road.  The  view  of  trains  approaching  from  the  northeast  is 
somewhat  obstructed  by  the  curve  in  the  track  and  timber  ad- 
jacent thereto.  There  was  evidence  offered  tending  to  show  that 
an  approaching  train  could  be  seen  by  a  traveler  on  the  road  from 
either  side  before  going  onto  the  track  when  the  train  was  more 
than  i  mile  from  the  proposed  crossing. 

The  receivers  operate  over  the  railroad  daily,  six  passenger 
trains,  two  local  freight  trains,  two  through  freight  trains,  and 
extra  trains  as  the  traffic  may  require.  The  width  of  the  rail- 
road right  of  way  is  100  feet 

To  furnish  the  material  and  install  the  crossing,  including 
grading  of  the  approaches^  cattle  guards,  fence,  and  pipes  for 
drainage  will  cost  the  sum  of  $438. 

Jurisdiction  of  the  Commissioru 

Section  50,  Public  Service  Commission  Law,  provides  that  no 
public  highway  shall  be  constructed  across  the  track  of  any  rail- 
road corporation  at  grade  without  first  having  secured  the  per- 
mission of  the  Commission ;  that  the  Commission  shall  have  the 
right  to  refuse  its  permission  or  to  grant  it  upon  such  terms  and 
conditions  as  it  may  prescribe. 

[1]  The  Commission  holds  that  application  may  be  made  to  it 
for  permission  to  construct  a  highway  across  a  railroad  track  at 
grade  before  a  right  of  way  for  the  same  has  been  condemned. 
It  was  certainly  not  intended  that  the  expense  of  such  proceed- 
ingi  should  be  had  before  it  could.be  ascertained  whether  the 
Commission  would  permit  the  crossing  to  be  constructed. 

The  Commission  has  no  control  over  proceedings  to  lay  out 
and  establish  a  public  road  as  prescribed  by  statute,  and  may 
grant  its  permission  to  the  construction  of  a  public  road  across  a 
railroad  track  either  before  or  after  the  proceeding  to  establish 
a  public  road.    A  railroad  company  may  be  compelled  to  estab- 
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lish  a  road  crossing  where  the  same  has  been  established  as 
required  by  statute  and  when  the  permission  of  the  Commission 
has  been  obtained.  It  is  of  no  concern  to  the  railroad  which  of 
the  proceedings  is  had  first. 

The  Commission  will  permit  the  construction  of  the  proposed 
public  road  across  the  right  of  way  and  track  of  the  defendant 
at  grade. 

[2,  3]  Counsel  for  the  special  road  district  take  the  position 
that  the  statutes  of  this  state  require  railroad  companies  to  bear 
all  the  cost  of  installing  a  crossing  such  as  the  one  in  question, 
and  that  the  damages  to  be  awarded  a  railroad  company  in  con- 
demnaticm  of  a  right  of  way  for  a  public  road  are  only  the  value 
of  the  right  of  way  taken  for  use  as  a  road.  The  proper  measure 
of  damages  for  taking  the  defendant's  track  for  use  as  a  public 
road  is  the  question  now  pending  in  the  circuit  court  of  New 
Madrid  county,  and  the  Conmiission  will  not  undertake  to  de- 
termine it  Counsel  for  complainant  relies  on  the  case  of 
American  Tobacco  Co.  v.  Missouri  P.  E.  Co.  247  Mo.  374,  157 
S.  W.  502,  as  laying  down  the  rule  that  railroad  companies  shall 
at  their  expense  install  and  maintain  road  crossings.  That 
decision  was  rendered  prior  to  the  enactment  of  the  Public  Serv- 
ice Commission  Law. 

Section  50,  Public  Service  Commission  Law,  authorizes  the 
Commission  to  grant  permission  to  construct  a  public  road  across 
a  railroad  at  grade,  and  to  grant  it  upon  such  terms  and  con- 
ditions as  it  may  prescribe. 

The  authority  to  prescribe  the  terms  and  conditions  of  the 
construction  of  the  crossing  includes  the  right  to  apportion  the 
cost  of  installing  and  maintaining  the  crossing. 

The  Commission  has  no  power  to  assess  damages  for  taking 
the  railroad  right  of  way  and  track  for  use  as  a  public  road. 
Proceedings  may  be  had  for  that  purpose  in  other  tribunals. 
The  Commission  is  authorized  by  statute  to  apportion  the  cost 
of  installing  and  maintaining  the  public  road  across  the  rail- 
road's right  of  way  and  track.  Should  any  part  of  such  cost  as 
'  apportioned  between  the  parties  hereto  be  adjudged  to  be  a  part 
of  the  damages  to  be  paid  for  taking  the  railroad  property  for 
use  as  a  roadway,  the  parties  hereto,  or  either  of  them,  will  be 
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permitted  to  file  a  motion  with  the  Commission  to  modify  the 
apportionment  of  the  cost  as  herein  made. 

[4]  Complainant  contends  that  an  act  of  the  legislature  ap- 
proved the  20th  day  of  March,  1913,  efifective  the  23d  day  of 
June,  1913  (Laws  of  1913,  page  696),  which  repealed  §  10626, 
Mo.  Eev.  Stat.  1909,  and  enacted  a  new  section  in  lieu  thereof, 
requiring  railroads  to  construct  and  maintain  public  road  cross- 
ings, was  enacted  after  the  Public  Service  Commission  Law, 
which  was  passed  and  approved  on  the  17th  day  of  March,  1913, 
and  made  effective  by  an  emergency  clause  on  the  15th  day  of 
April,  1913,  and  that  §  50  of  Public  Service  Commission  Law, 
giving  the  Commission  authority  to  prescribe  the  terms  and  con- 
ditions upon  which  public  road  crossings  may  be  constructed 
across  railroad  tracks,  was  repealed  by  the  later  enactment  Sec- 
tion 10626,  Mo.  Rev.  Stat.  1909,  in  so  far  as  here  material,  is  as 
follows:  "Every  railroad  corporation  shall  construct  and  main- 
tain good  and  sufficient  crossings  where  its  railroad  crosses  public 
roads  or  town  streets  (whether  towns  are  incorporated  or  not 
incorporated)  now  or  hereafter  to  be  opened  for  public  use,  which 
crossing  shall  be  constructed  of  material  and  in  the  manner  fol- 
lowing: On  each  side  of  each  rail  shall  be  laid  and  evenly  spiked 
to  the  crossties  a  plank  of  not  less  than  10  inches  in  width,  2 
inches  in  thickness,  nor  less  than  16  feet  in  length  on  all  public 
roads,  nor  less  than  24  feet  in  length  on  all  streets  in  towns  and 
cities,  to  be  of  good  sound  timber;  the  space  between  the  in- 
side planks  shall  be  filled  with  macadam  or  gravel  or  2-inch 
boards  even  with  the  top  of  the  planks,  and  shall  make  good  and 
sufficient  approaches  thereto  of  equal  width  therewith  and  of 
easy  grade ;  the  sam«  shall  be  covered  with  macadam  or  gravel 
to  the  depth  of  not  less  than  6  inches,  and  shall  be  substantially 
and  properly  joined  up  to  the  plank  required  to  be  laid  on  the 
outside  of  each  rail.  In  cities  of  the  fourth  class  (or  cities,  towns 
and  villages  not  incorporated)  when  a  public  street  or  road 
crosses  the  line  of  any  railroad  at  a  point  where  the  grade  of 
such  railroad  is  10  feet  or  more  higher  or  lower  than  the  surface 
of  such  street  or  road,  such  railroad  company  shall  be  required, 
by  the  overseer  of  said  road,  or  the  proper  authority  of  said  city 
of  the  fourth  class,  or  by  a  petition  signed  by  ten  or  more  citi- 
zens affected  or  interested  in  cities,  towns  or  villages  not  in- 
P.U.IL1917B. 
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corporated  ta  construct  a  safe^  convenient  and  suitable  passage 
and  roadway  under  or  across  such  railroad  for  the  use  of  the 
traveling  public." 

The  section  enacted  in  1913  (Acts  1913,  p.  696)  is  the  same 
as  §  10626,  except  that  cities  of  the  third  class  and  all  incorpo- 
rated cities,  towns,  and  villages,  as  well  as  cities  of  the  fourth 
class,  and  towns  not  incorporated,  are  given  the  right  to  require 
a  railroad  company  to  construct  a  safe,  convenient,  and  suitable 
passage  and  roadway  under  or  across  its  track  where  a  public 
road  or  street  crosses  the  track  at  a  point  where  the  grade  of  such 
railroad  is  10  feet  or  more  hi^er  or  lower  than  the  surface  of 
the  road  or  street  So  far  as  applicable  to  the  crossing  now 
sought  to  be  established,  which  is  not  inside  the  limits  of  a  cit}' 
of  the  third  or  fourth  class  or  incorporated  or  unincorporated 
village,  city,  or  tovm,  §  10626  is  the  same  as  at  the  time  the 
Public  Service  Commission  Law  became  effective.  A  later  law 
which  is  merely  a  re-enaclanent  of  a  former  statute  does  not 
repeal  an  intermediate  act  which  has  qualified  or  limited  the 
first  one;  the  intermediate  act  remains  in  force  to  amend  the 
later  law  as  it  did  from  the  beginning.  Lewis's  Sutherland, 
Stat  Constr.  2d  ed.  §  273,  p.  624. 

The  effect  of  the  enactment  of  §  60  of  the  Public  Service 
Commission  Law  upon  an  earlier  statute  requiring  a  railroad 
company  to  maintain  highway  crossings  was  discussed  in  the 
case  of  Macon  v.  Chicago,  B.  &  Q.  E.  Co.  1  Mo.  P.  S.  C.  E.  647, 
as  follows :  "It  will  be  noted  that  subsection  1  deals  entirely  with 
the  subject  of  crossings  at  grade.  The  language  of  subsection  2 
is  comprehensive,  and,  construing  the  two  together,  we  think  it 
was  the  intention  of  the  legislature  to  confer  upon  the  Commis- 
sion full  power  and  authority  over  the  crossings  mentioned,  not 
only  those  at  grade  but  generally,  and  whether  separated  before 
this  law  went  into  effect  or  after.  This  seems  to  have  been  the 
construction  of  complainant  in  invoking  the  power  of  the  Com- 
mission in  this  case.  For  if  the  Commission  has  jurisdiction  to 
require  the  defendant  to  repair  and  maintain  the  floors  and  ap- 
proacheB  of  the  bridges  mentioned^  then  surely  it  also  has  the 
jurisdiction  to  prescribe  the  terms  of  such  maintenance,  the 
duties  of  the  parties  in  regard  thereto,  and  the  apportionment  of 

the  expenses  thereof. 
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*^ii  the  exercise  of  the  police  power  of  the  state  the  legislature, 
by  §  3049,  placed  the  duty  upon  the  company  of  restoring  and 
maintaining  the  highway,  and  so  we  have  held,  but  it  was  com- 
. potent  for  the  legislature  to  relieve  the  defendant  from  that  duty 
by  a  later  exercise  of  the  police  power,  and  this,  we  think,  it  has 
done  by  said  §  50,  at  least  to  the  extent  of  placing  the  entire  sub- 
ject of  such  crossings  under  the  jurisdiction  of  this  Commission. 
.  .  .  The  view  of  complainant,  and  evidently  that  of  the 
former  statute,  is  that  the  crossing  of  the  highway  is  for  the  sole 
benefit  of  the  company,  and,  therefore,  that  the  company  should 
restore  it  to  its  former  state.  The  present  view  as  evidenced  by 
our  statute  is  that  the  entire  burden  should  not  as  a  matter  of 
law  fall  upon  the  company,  but  that  it  should  be  left  to  the  Com- 
mission to  prescribe  the  terms  and  conditions  upon  which  the 
improvements  should  be  made,  and  to  apportion  the  costs  and 
expenses  thereof  between  the  company,  the  municipality,  or 
other  public  utility  or  public  authority  in  interest,  according  as 
each  is  benefited  thereby." 

[5]  Counsel  for  complainant  contends  that  §  50  of  the  Public 
Service  Commission  Law  is  an  attempt  to  delegate  the  police 
power  of  the  state  to  the  Commission,  and  is  in  conflict  with  the 
Constitution  of  the  state.  The  Conmiission  has  no  power  to 
determine  that  contention,  and  will  treat  the  statute  as  a  valid 
enactment 

The  Commission  finds  under  the  facts  in  evidence,  that  both 
complainant  and  defendants  should  contribute  to  the  cost  of  in- 
stalling the  crossing,  and  that  defendants  should  thereafter  main- 
tain it 

The  expense  of  installing  the  crossing  should  be  paid  one  half 
by  complainant  and  one  half  by  defendants. 

It  is  so  ordered. 

All  concur,  except  McQuillin,  C,  absent 

Note. — ^Following  the  decision  in  Lilbourn  Special  Eoad  Dist. 
▼.  St.  Louis  &  S.  P.  R.  Co.  ante  16,  the  Missouri  Commission  in  a 
similar  application,  Lilboum  Special  Boad  Dist.  v.  St.  Louis  &  S. 
W.  E.  Co.  Case  No.  913,  July  28,  1916,  granted  permission  to  con- 
struct a  public  road  at  grade  across  a  track,  requiring  the  road  dis- 
trict to  pay  $89  of  the  construction  cost  and  the  railroad  $65  of  sucb 

cost  and  the  cost  of  maintenance. 
P.U.R.1917B. 
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NEW  YORK  COURT  OP  APPEALS. 

PUBUC  SERVICE  COMillSSION,  FIRST  DISTRICT, 

r. 
INTERBOROUGH  RAPID  TRANSIT  COMPANY. 

(—  N.  Y.  — ,  114  N.  E.  387.) 

Mandamus  ^  Comniisaion  order -^  Failure  to  obey  on  several  occa- 
aiona,  ' 

Failure  of  a  carrier  on  several  occasions  to  oliey  an  order  of  the 
CommisBion  requiring  it  to  provide  a  sufficient  number  of  seats  for  its 
passengers  does  not  require  the  court  as  a  matter  of  law  to  grant  a 
writ  of  mandamus  against  the  carrier  on  the  petition  of  the  Public 
Service  Commission. 

[November  28,  1916.] 

Appeal  from  an  order  of  the  Appellate  Division  of  the  Su- 
preme Court  in  the  First  Department  aflirming  an  order  of  the 
Special  Term  dismissing  the  petition  of  the  Public  Service  Com- 
mission for  a  writ  of  mandamus  against  a  utility  under  §  57  of 
the  Public  Service  Commissions  Law ;  affirmed. 

Same  case  below,  —  App.  Div.  — ,  P.U.R.1916E,  343,  158 
N.  Y.  Supp.  480. 

Appearances:  Henry  H.  Whitman  for  appellant  Public  Serv- 
ice Commission;  Henry  J.  Smith  for  respondent,  Interborough 
Kapid  Transit  Company. 

Per  Curiam:  Although,  as  provided  by  §  57  of  the  Public 
Service  Commissions  Law  (Consol.  Laws,  chap.  48),  mandamus 
may  be  an  appropriate  process  "for 'the  purpose  of  having  viola- 
tions, or  threatened  violations"  of  anything  required  of  a  com- 
mon carrier  "by  law  or  by  order  of  the  Commission"  "stopped 
and  prevented,"  and  the  requirements  so  directed  by  mandamus 
may  in  our  opinion  be  continuous  (Public  Service  Commission  v. 
Westchester  Street  E.  Co.  206  N.  Y.  209,  99  N.  E.  636;  Willcox 
V.  Richmond  Light  &  R.  Co.  142  App.  Div.  44,  128  K  Y.  Supp. 
266,  affirmed  in  202  N.  Y.  615,  95  K  E.  1141),  subject  to  the 
further  order  of  the  court,  we  are,  nevertheless,  also  of  the  opin- 
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ion  that  the  petition  and  proof  in  this  proceeding  did  not  require 
the  court  as  a  matter  of  law  to  grant  the  mandamus  prayed  for  by 
the  Commission. 

Neither  an  examination  of  the  petition  nor  the  proof  compels 
the  conclusion  that  the  carrier  "is  failing  or  omitting  or  about 
to  fail  or  omit  to  do  anything  required  of  it  by  law  or  by  order  of 
the  Commission,  or  in  doing  anything  or  about  to  do  anything 
or  permitting  anything  or  about  to  permit  anything  to  be  done, 
contrary  to  or  in  violation  of  law  or  of  any  order  of  the  Commis- 
sion.    .     .     ."    Public  Service  Commissions  Law,  §  57. 

»  The  alleged  failures  of  the  carrier  to  obey  the  order  of  the 
Commission  are  only  at  specified  hours  on  two  days  named  each 
about  two  months  before  the  proceeding  was  commenced.  Such 
past  failures  would  suggest  possible  liability  of  the  company  for 
a  penalty,  rather  than  that  mandamus  should  be  granted  in  gen- 
eral terms  simply  requiring  that  the  carrier  provide  in  the  future 
a  sufiicient  number  of  seats  for  its  passengers  at  prescribed 
periods. 

Section  57  of  the  Public  Service  Commissions  Law  provides 
that  the  final  judgment  in  any  action  or  proceeding  shall  "either 
dismiss  the  action  or  proceeding  or  direct  that  a  writ  of  manda- 
mus or  an  injunction  or  both  issue  as  prayed  for  in  the  petition 
or  in  such  modified  or  other  form  as  the  court  may  determine 
will  afford  appropriate  relief." 

Eesponsibility  is  thus  expressly  placed  upon  the  court  by  the 
statute  to  determine  what  action  shall  be  taken  by  it  in  an  action 
or  proceeding. 

On  any  view  of  the  purpose  of  the  statute,  there  is  no  such 
olear  legal  right  to  the  writ  shown  on  this  proceeding  as  to  make 
the  issuing  of  a  mandamus  imperative  on  the  court. 

The  order  should  be  affirmed,  with  costs. 

Willard  Bartlett,  Ch.  J.,  Chase,  Collin,  Cuddeback,  Cardozo, 

and  Poimd,  J  J.,  concur;  Hogan,  J.,  absent 
P.U.R.1917B.  
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NSW  YORK  PUBIiIO  BERYICB  COMMISSION,  FIRST  DISTRICT. 

BE  BROOKLYN  HEIGHTS  RAILROAD  COMPANY  ct  aL 
[Case  No.  2097.] 

Service  —  Street  raU/waya  —  Cars  —  Number, 

1.  Closed  street  cars  to  the  number  of  1,943  do  not  furnish  ade< 
quate  winter  service  by  a  system  carrying  354,700,113  passengers  an- 
nually, where  1,841  cars  were  no  more  than  sufficient  in  a  prior  year 
when  305,977,350  passengers  were  carried,  even  though  the  number  of 
cars  need  not  necessarily  increase  in  exact  proportion  to  the  increase 
in  the  number  of  passengers. 

Service -^  Street  railways -^  Elements  as  to  adequacy  of  service, 

2.  Elements  to  be  considered  in  determining  whether  street  car 
service  is  adequate  are  the  sufficiency  of  the  number  of  cars  to  provide 
comfortable  accommodations,  capacity  of  the  cars,  frequency  of  opera- 
tion, and  limitations  imposed  by  maximum  points  of  loading  and  traffic 
movement. 

Service  —  Street  railway  —  Cars  —  Num,her  in  reserve. 

3.  A  street  railway  company  should  have  a  sufficient  number  of 
cars  to  keep  8  per  cent  in  reserve  for  repairs  and  emergencies. 

Service -^  Street  railvsiyS'^Near  future  groujth. 

4.  The  duty  of  a  street  railroad  to  provide  adequate  service  requires 
preparation  for  the  near  future  growth  of  the  community,  and  is  not 
discharged  by  the  mere  adequate  transportation  of  the  actual  existing 
traffic. 

Service -^  Street  railways -^  Cars -^  Seating  capacity, 

5.  Street  railway  cars  with  a  seating  capacity  of  only  twenty-four 
to  twenty-six  passengers  are  unsuitable  for  heavy  traffic  in  a  large  city 
like  Brooklyn,  New  York,  and  should  be  retired  for  cars  with  a  seating 
capacity  of  fifty-eight  passengers;  and  cars  with  a  seating  capacity 
of  thirty  passengers  should  be  at  least  gradually  replaced. 

Service '^  Street  railways -^  Adequacy  of  service  not  dependent  upon 
return, 

6.  The  duty  of  a  street  railway  to  render  adequate  rush-hour  serv- 
ice is  not  dependent  upon  ability  to  earn  an  adequate  return. 

Service  —  Street  railways  ^  Standers  during  rush  hours. 

7.  It  is  not  a  reasonable  standard  of  service  to  operate  street  rail- 
way cars  during  rush  hours  with  a  standing  load  of  from  60  to  100 
per  cent. 

Service  ^  Street  railways  —  Rush  hours  ^  Health  ordinances. 

'    8.  The  overcrowding  of  street  cars  during  rush  hours  should  not  be 
regulated  by  health  ordinances  limiting  the  number  of  passengers  which 
may  be  carried  on  cars. 
Service -^  Street  railways '^  Cars '^  Center-entrance  type, 

9.  The  center  entrance  type  of  street  cars  is  preferable  in  large 
P.U.R.1917B. 
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cities,  since  accidents  to  boarding  and  alighting  passengers  are  mini- 
mized. 

[December  13,  1916.] 

Hbabing  on  the  motion  of  the  Commission  on  the  question 
whether  the  Brooklyn  Heights  Railroad  Company,  the  Queens 
County  &  Suburban  Eailroad  Company,  and  the  Coney  Island 
&  Brooklyn  Eailroad  Company,  the  Nassau  Electric  Railroad 
Company,  the  South  Brooklyn  Railroad  Company,  and  the 
Bridge  Operating  Company,  should  be  required  to  purchase  or 
provide  additional  surface  cars;  ordered  that  250  cars  with  a 
capacity  of  each  to  seat  fifty-eight  passengers  be  provided  not 
later  than  February  1,  1918, 

Whitney,  Commissioner:  This  is  a  proceeding  to  inquire 
whether  the  street  railroad  carriers  of  the  Brooklyn  Rapid  Tran- 
sit System  operating  lines  in  the  borough  of  Brooklyn  should  be 
required  to  provide  additional  cars  for  winter  operation.  Dur- 
ing the  summer  season  the  use  of  open  cars,  as  well  as  closed 
cars,  enables  the  operation  of  a  greater  number  than  that  avail- 
able during  the  winter  season.  As  the  companies  utilize  during 
the  rush  hours  all  the  cars  fit  for  operation,  the  present  condi- 
tions of  overloading  and  inadequate  service  are  attributable 
mainly  to  the  insufficiency  of  the  equipment  used. 

In  an  earlier  proceeding  before  this  Commission  (case  No. 
1438)  to  which  all  the  companies  of  the  present  system,  except- 
ing the  Coney  Island  &  Brooklyn  Eailroad  Company,  which  was 
not  then  a  constituent  of  the  system,  were  parties,  the  Commis- 
sion on  January  26,  1912,  made  an  order  requiring  the  compa- 
nies to  purchase  or  provide  100  new  cars  suitable  for  fall  and 
winter  service.  (Re  Additional  Cars  on  Brooklyn  Lines,  3  P. 
S.  C.  R.  [1st  Dist.  N.  Y.]  37.)  This  was  not  the  maximum 
number  which  the  evidence  at  that  time  showed  to  be  necessary, 
but  the  Commission  then  pointed  out  and  now  repeats  that  "the 
Commission  undoubtedly  has  ample  authority  to  order  the  com- 
panies to  purchase  new  cars.  However,  the  duty  of  providing 
adequate  equipment  rests  primarily  upon  the  companies  under 
the  law,  and  unless  excused  therefrom  they  should  provide  the 
necessary  equipment  for  adequate  service  without  any  order  of 
the  Commission.    The  passage  of  this  order,  therefore,  must  not 
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be  regarded  as  establishing  a  precedent  under  which  the  com- 
panies may  claim  that  they  are  relieved  of  that  duty  in  the 
absence  of  such  an  order." 

Notwithstanding  the  opinion  of  the  Conmiission,  the  companies 
appear  to  have  made  practically  no  additions  beyond  those 
ordered  by  the  Commission. 

Subsequently^  the  Conunission  discontinued  further  proceed- 
ings in  case  No.  1438,  upon  the  ground  that  "all  the  undeter- 
mined matters"  involved  in  that  proceeding  were  being  considered 
by  the  Commission  in  other  proceedings.  The  instant  proceed- 
ing was,  therefore,  instituted  by  the  Commission  for  the  purpose 
of  further  investigation. 

[1]  The  evidence  in  this  case  shows  that  the  companies  have 
1,943  closed  surface  cars,  with  the  following  seating  capacity: 

No.  of  Seats.  No.  of  Cars. 

68  101 

56  1   articulated  car 

48  461 

38  -'. 12 

36 82 

34  663 

32  141 

30  611 

26  82 

24 8 

12 1  parlor  car 

1,943 

This  difference  in  car  capacity  should  be  noted  because  it  has  an 
important  relation  both  to  the  existing  service  and  to  the  service 
which  the  companies  could  and  should  provide. 

In  1911  the  companies  in  this  proceeding  had  1,841  cars, 
whereas  they  now  have  1,943.  The  number  of  passengers  carried 
in  1915  was  14.87  per  cent  greater  than  the  number  carried  in 
1911.  Had  the  number  of  cars  increased  in  the  same  ratio  as  the 
number  of  passengers,  the  companies  should  have  added  273 
cars  of  37  passenger  capacity  or  172  cars  of  68  passenger  capac- 
ity. By  the  time  cars  could  be  obtained,  if  ordered  now,  the 
requirements  on  this  score  alone  would  justify  the  additional 
cars  ordered  herein.  There  has  been  a  steady  increase  in  the 
riding  on  the  Brooklyn  surface  lines  coincidently  with  growth  in 

the  population. 
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The  increase  in  traffic  on  the  Brooklyn  surface  lines  from 
1900  to  1915,  inclusive,  is  shown  by  the  following  table: 

Year.  Brooklyn  Surface. 

1900 204,106,397 

1901  209,119,668 

1902 216,594,408 

1903  223,433,771 

1904  233,184,407 

1906  242,780,611 

1906  265,204,811 

1907  262,460,253 

1008  274,706,791 

1909  275,038,827 

1910  289,308,085 

1911  305,977,350 

1912  322,321,981 

1913 346,987,401 

1914  361,906,234 

1915  354,700,113 

The  number  of  closed  cars  controlled  by  the  Brooklyn  Transit 
System  including  the  Coney  Island  &  Brooklyn  Railroad  Com- 
pany, during  the  period  from  1908  to  1915,  inclusive,  has  been 
as  follows : 

Year.  No.  of  Closed  Cars. 

1908  1,823 

1909  1,823 

1910  1,841 

1911  1,841 

1912  1,841 

1913  1,943 

1914 1,943 

1915  1,943 

It  appears,  therefore,  that  the  percentage  of  increase  in  traffic 
has  been  far  greater  than  the  percentage  of  increase  in  cars  neces- 
sary to  transport  the  traffic,  and,  unless  the  facilities  afforded 
for  the  traffic  transported  during  the  year  1908  were  in  excess 
of  the  requirements,  the  additions  made  to  the  accommodations 
have  not  kept  pace  with  the  requirements  of  increased  traffic  It 
is  an  historical  fact  that  the  accommodations  on  the  surface  rail- 
road lines  in  Brooklyn,  during  the  year  1908,  were  not  in  excess 
of  the  needs  of  the  time,  as  the  service  on  the  surface  as  well  as 
on  other  lines  in  Brooklyn  was,  during  that  period,  the  subject  of 
repeated  complaint  and  criticism. 

It  does  not,  however,  follow  that  the  number  of  cars  should  in- 
crease in  exact  proportion  to  the  increase  in  the  number  of  riding 
passengers.    More  frequent  operation  of  cars  might  accommodate 

in  part  the  traffic  increase.  Limiting  points  of  operation  where 
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die  maziintiin  operation  has  been  reached  may  prevent  an  in- 
crease in  the  number  of  oars,  although  the  situation  may  be 
remediable  through  the  substitution  of  cars  of  greater  capacity. 

[2]  There  are  three  principle  elements  to  be  considered  in 
reaching  a  determination  as  to  whether  adequate  service  is  being 
rendered,  and,  if  not,  what  improvement  should  be  made.  The 
first  is  the  sufficiency  of  the  number  of  cars  to  provide  comfort- 
able accommodation  for  the  passenger  traflSc  actually  transported 
or  offered  for  transportation,  including  the  further  element  of 
capacity  of  the  cars.  The  other  elements  are  the  frequency  of 
operaticm  and  limitations  imposed  by  maximum  points  of  load- 
ing and  traffic  movement 

[3]  Wear  and  tear  of  equipment  is  an  unavoidable  incident 
of  street  railroad  operation,  as  it  is  of  all  other  utility  service, 
necessitating  temporary  retirement  of  cars  from  service  while 
repairs  are  effected.  Similarly,  liability  to  occasional  failure  of 
car  mechanism  during  the  strain  of  operation  to  which  equipment 
is  subjected,  especially  in  the  rush-hour  periods,  necessitating 
prompt  substitution  of  cars,  must  also  be  taken  into  accoimt.  A 
large  system  cannot  be  operated  with  such  nicety  that  an  emer^ 
gency  may  not  arise  requiring  the  use  of  equipment  for  the  pur- 
pose of  replacing  other  equipment  accidentally  rendered  unserv- 
iceable. No  matter  how  well  maintained  equipment  may  be,  in 
a  large  system  like  that  under  consideration  the  retirement  of 
cars  for  repairs  must  be  regular,  but  in  an  efficient  system  the 
percentage  will  be  almost  constant.  This  feature  of  railroad 
operation  necessitates  that  actual  passenger  requirements  shall 
include  provision  for  a  margin  of  equipment  to  allow  for  such 
inspection  and  repair.  According  to  the  testimony  in  this  case, 
the  companies  now  operate  during  the  rush-hour  period  95.2  per 
cent  of  their  total  number  of  cars,  leaving  a  balance  of  4.8  per 
cent  only  for  repairs  and  reserve.  This  reserve  the  Commission 
considers  insufficient,  and  is  considered  by  the  companies  as  a 
very  narrow  margin.  The  incidents  and  exigencies  of  operation 
must  be  taken  into  account  in  rendering  reasonable  and  adequate 
service.  The  Commission  is  of  the  opinion  that  8  per  cent  of  the 
total  number  of  cars  used  is  a  safe  margin  to  be  kept  in  reserve 
for  repairs  and  emergencies.    Upon  the  basis  of  1,943  cars  now 

operated,  the  companies  should  provide  sixty-two  additional  cars 
P.U.R.1917B. 
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of  thirty-seven  passenger  capacity  or  thirty-nine  cars  of  fifty-eight 
passenger  capacity  to  allow  such  8  per  cent  reserve.  If  the  total 
numher  of  cars  to  be  operated  be  increased,  the  reserve  would 
correspondingly  increase.  However,  the  Commission  finds  that 
at  least  thirty  additional  cars  of  fifty-eight  passenger  capacity 
should  be  provided  for  the  purposes  of  reserve. 

[4]  The  companies  contemplate  the  opening  of  several  new 
surface  lines,  which  the  companies'  superintendent  of  transporta- 
tion estimated  will  require  additional  cars  as  follows : 

Eighth  avenue  line 8  cars 

West  End  line 10  cars 

Metropolitan  avenue  extension    4  cars 

Ridgewood-Fresh  Pond  road  extension  20  cars 

Total    42  cars 

The  deficiency  in  the  reserve  and  the  existing  overloading  on 
lines  indicate  that  the  companies  are  not  prepared  to  meet  the 
service  needs  on  the  new  or  additional  lines.  The  duty  of  a 
street  railroad  to  provide  adequate  service  is  not  discharged  by 
furnishing  sufficient  means  for  accommodating  the  traffic  actually 
transported  by  it,  but  the  street  railroad  must  be  prepared  ta 
meet  the  reasonable  requirements  resulting  from  the  develop- 
ment or  growth  of  the  community  which  it  serves.  In  a  metrop- 
olis in  which  the  companies  have  been  operating  for  many  years 
and  which  has  grown  so  rapidly  in  population  and  in  transporta- 
tion needs  as  has  the  borough  of  Brooklyn,  a  lack  of  prevision 
for  the  needs  of  the  immediate  future  cannot  but  result  in  failure 
of  discharging  the  positive  duty  of  the  street  railroad  carriers  to 
render  adequate  service  as  of  the  time  when  the  service  require- 
ments exist.  Even  if  conditions  be  fluctuating,  reasonable  pro- 
vision should  be  made  for  the  maximum  demand  rather  than  for 
the  minimum  demand. 

[5]  The  companies  now  operate  1,389  cars  with  a  seating 
capacity  of  from  twenty-four  to  thirty-eight  passengers  each,  as 
against  101  cars  of  a  capacity  of  fifty-eight  passengers  each.  Of 
the  total  number,  ninety  have  a  seating  capacity  of  twenty-four 
to  twenty-six  passengers  each.  Counsel  for  the  companies  asserts 
that  aside  from  the  economy  in  operating  the  small  cars,  their 
operation  during  the  nonrush  hours  would  have  the  advantage 
of  affording  more  frequent  service.    The  Commission  finds  that 
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the  lype  of  cars  with  a  seating  capacity  of  only  twenty-four  to 
twenty-six  passengers  each  has  become  obsolete  for  operation  on 
the  street  railroads  in  the  borough  of  Brooklyn,  having  regard 
for  the  amount  of  passenger  traffic  and  the  density  of  population 
in  the  areas  which  they  serve.  This  type  of  cars  is  unsuited  to 
the  needs  of  the  patrons  of  the  companies  in  that  portion  of  the 
greatest  metropolis  in  the  country  which  alone  has  a  population 
of  over  1,800,000.  Overloading  and  congestion  on  this  type  of 
cars  is  most  frequent,  and  during  the  winter  period,  when  the 
heating  and  ventilating  of  the  cars  are  difficult,  crowding  on 
these  cars  is  an  hygienic  menace  to  the  passengers.  These  cars 
are  inadequate  for  the  traffic  and  population  which  they  are  to 
serve,  and  should  be  retired  from  service.  The  Commission  also 
seriously  questions  the  class  of  511  cars  of  seating  capacity  of 
thirty  each  as  not  now  adequate  for  Brooklyn  conditions,  and 
therefore  indicates  that  progress  should  be  made  in  the  gradual 
replacement  of  these,  although  the  Commission  does  not  ask  that 
all  of  this  class  be  now  replaced. 

[6]  Observations  made  by  the  transit  bureau  of  the  Commis- 
sion on  the  principal  lines  operated  by  the  companies  during 
rush-hour  periods  show  excessive  loading  in  the  rush  hours,  in 
some  cases  of  more  than  100  per  cent  during  an  interval  of  an 
hour.  The  correctness  of  the  counts  taken  by  the  transit  bureau 
of  the  Commission  was  not  questioned  by  the  companies,  but  was 
confirmed  by  the  testimony  of  the  companies'  superintendent  of 
transportation.  The  latter  testified  that  the  schedules  for  the 
evening  rush  hours  were  based  on  an  average  overload  of  from  50 
to  60  per  cent,  and  even  more. 

In  the  course  of  the  hearing  a  comparison  was  suggested  be- 
tween the  obligation  of  an  electric  light  or  other  utility  to  render 
adequate  and  complete  service  at  the  peak  load  or  maximum 
demand,  and  that  of  a  street  railroad  to  render  adequate  service 
at  peak  load  periods,  since  both  are  given  special  rights  and 
privileges  and  both  undertake  adequately  to  serve  the  public. 
Counsel  for  the  companies  makes  this  response :  "We  said  then, 
and  we  repeat  now,  that  the  railroad  companies  cannot  do  so 
because  they  are  not  allowed  a  proper  return  for  that  kind  of 
service."  This  implies  the  proposition  that  adequate  service  by 
a  carrier  is  predicated  upon  a  proper  return.  It  reverses  the 
P.U.RJ917B. 


Digitized  by 


Google 


332  NEW  YORK  PUBLIC  SERVICE  COMMISSION. 

existing  law,  which  is  that  a  fair  return  is  predicated  upon 
adequate  service.  (Public  Service  Commission  v.  Puget  Sound 
Traction,  Light  &  P.  Co.  (Wash.)  P.U.K1915B,  799,  806;  Ee 
Metropolitan  Coach  Co.  (D.  C.)  P.U.K.1915D,  740.)  In  the 
former  case,  the  Washington  Public  Service  Commission  said: 

"To  furnish  adequate  and  sufficient  service  facilities  to  enable 
it  to  promptly,  expeditiously,  safely,  and  properly  transport 
passengers  is  the  primary  duty  of  the  respondent  This  duty  is 
not  dependent  on  the  ability  of  the  company  to  earn  a  return  on 
its  investment  It  is  the  performance  of  this  duty  which  entitles 
the  respondent  to  a  return  on  its  investment 

"The  service  for  which  the  company  is  entitled  to  receive  com- 
pensation in  the  form  of  a  return  on  its  investment  is  the  service 
defined  by  law,  that  is  adequate  and  sufficient. 

"The  law  does  not  authorize  the  respondent  to  demand  a  return 
on  its  investment  for  providing  a  service  which  is  60  per  cent 
adequate  and  sufficient,  or  anything  less  than  100  per  cent  ade- 
quate and  sufficient 

"The  measure  of  compensation  to  which  respondent  may  be 
entitled  is  not  graduated  according  to  the  degree  of  proficiency 
with  which  it  discharges  its  duty. 

"The  law  does  not  authorize  respondent  to  demand  one  half 
of  a  reasonable  return  on  its  investment  for  furnishing  a  service 
which  is  60  per  cent  adequate  and  sufficient.  Hence  a  proceeding 
such  as  this,  to  require  respondent  to  provide  adequate  and  suf- 
ficient service  facilities,  is  not  a  proceeding  affecting  rates.  It 
is  not  incumbent  upon  the  Commission  to  make  a  valuation  of 
respondent's  property  before  requiring  the  respondent  to  furnish 
adequate  and  sufficient  service  facilities.  Respondent  may  not 
defend  against  such  requirement  by  showing  that  the  particular 
service  demanded  is  not  profitable,  and  in  this  case  it  is  no  de- 
fense for  the  company  to  show  that  a  particular  line  of  its  system 
is  or  is  not  profitable. 

"1  Wyman,  Pub.  Service  Corp.  §  809 ;  Piatt  v.  Le  Cocq,  150 
Fed.  391 ;  New  York  v.  Dry  Dock,  E.  B.  &  B.  E.  Co.  133  N.  Y. 
104,  28  Am.  St  Kep.  609,  30  N.  E.  663 ;  Atlantic  Coast  Line  R. 
Co.  V.  North  Carolina  Corp.  Commission,  206  U.  S.  1,  51  L.  ed. 
933,  27  Sup.  Ct  Rep.  685,  11  Ann.  Cas.  398;  Washington,  P. 
&  C.  E.  Co.  V.  Magruder,  198  Fed.  218.'' 
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The  duty  to  serve  adequately  is  positive,  and  the  street  rail- 
road companies  are  not  remediless  when  their  return  does  not 
properly  compensate  for  the  service. 

[7^  8]  The  companies  contend,  moreover,  that  it  is  a  proper 
and  reasonable  standard  of  service  to  operate  surface  cars  during 
rush-hour  periods  with  a  standing  load  of  from  60  to  100  per 
cent.  Excess  loading  can  generally  be  prevented  during  non- 
rush  hours,  but,  if  it  cannot  be  avoided  during  rush  hours,  it 
should  be  minimized.  The  fact  that  a  public  utility  persists  for 
a  long  period  in  its  failure  to  remedy  conditions  of  inadequate 
or  improper  service  creates  no  prescriptive  right  to  continue 
them.  Especially  is  this  so  v«rhere,  as  in  this  case,  the  number 
of  standees  frequently  exceeds  the  standard  assumed  by  the  car- 
rier. The  matter  of  standing  passengers  in  cars  cannot  be  regu- 
lated by  arbitrary  percentages.  Involved  in  it  also  is  the  vital 
duty  of  safeguarding  the  health  of  passengers  against  the 
deleterious  effects  of  overcrowding.  The  percentage  claimed  by 
the  companies  is  not  recognized  by  regulating  Commissions  as 
proper.  (Re  Georgia  R.  &  P.  Co.  (Ga.)  P.U.E.1915A,  901; 
West  End  Business  Men's  Asso.  v.  United  R.  Co.  (Mo.)  P.U.R. 
1915D,  482,  494;  Cook  County  Real  Estate  Bd.  v.  Chicago 
Surface  Lines  (111.)  P.U.R.1915F,  578.) 

It  is  obvious  that  street  car  service  in  this  city  cannot  be  regu- 
lated by  so-called  health  ordinances.  These  directly  limit  the 
number  of  passengers  which  may  be  accommodated  aboard  a  car, 
and  do  not  provide  facilities  for  the  passengers  who  are  left  off 
the  cars.  While  a  limited  number  are  thus  given  better  accommo- 
dations, the  rest  are  denied  accommodations  altogether,  or  are 
compelled  to  wait  an  unreasonable  length  of  tinfe.  Such  ordi- 
nances regulate  the  public,  and  not  the  street  railroads.  The 
traveling  public  must  be  transported  to  and  from  their  homes 
and  places  of  business.  What  is  needed  is  not  that  the  public 
shall  be  prevented  from  being  transported,  but  that  the  street 
railroads  should  provide  additional  facilities  so  that  all  may  be 
transported  with  a  fair  degree  of  comfort  and  with  rapidity. 

In  discussing  a  "standard"  of  standing  passengers  during  rush 

hours,  sight  is  lost  of  the  question  of  heating  and  ventilating 

street  cars  during  the  winter  or  inclement  season.    To  say  that  a 

number  of  passengers  may  be  admitted  into  a  car,  whether  seated 
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or  standing,  without  relation  to  the  methods  of  heating  and  ven- 
tilating the  cars,  is  to  ignore  the  hygienic  welfare  of  the  passen- 
gers. This  has  been  a  diflScult  problem  to  which  the  Conmiission 
has  given  a  great  deal  of  investigation  and  labor.  Unfortunately, 
the  solution  of  this  health  question  has  not  had  the  attention  of 
health  authorities  which  it  deserves. 

The  companies  insist  that  even  if  additional  cars  were  acquired 
the  rush-hour  service  could  not  be  increased,  since  the  street 
traffic  congestion  and  track  layout  in  the  vicinity  of  Fulton  street 
and  Borough  Hall  and  also  upon  the  Williamsburgh  bridge  pre- 
clude any  increase. 

While  the  places  in  question  do  limit  the  number  of  cars  which 
may  be  operated  through  them,  the  evidence  does  not  convince  us 
that  the  point  of  saturation  has  been  reached  with  the  present 
number  of  cars.  Not  only  it  is  feasible  to  operate  more  cars  in 
various  places  where  they  are  needed,  but  an  increase  in  car 
capacity  is  also  essential.  But  101  of  the  1,943  cars  now  oper- 
ated on  the  system  contain  a  seating  capacity  of  fifty-eight  pas- 
sengers each.  By  replacing  a  number  of  smaller  cars  now 
operated  over  the  limiting  points  with  cars  of  larger  capacity, 
a  substantial  improvement  would  be  effected.  The  new  type  of 
large  cars  used  by  the  companies  could  be  operated  with  greater 
despatch  over  the  limiting  points  than  the  older  type.  Some 
of  the  displaced  cars  could  be  operated  on  other  heavy  lines  on 
which  there  are  no  physical  limitations  as  to  the  number  of 
cars  operated,  and  could  perhaps  be  •reconstructed  so  as  to  give 
greater  capacity,  and  the  accommodations  in  service  could  there- 
by be  increased  upon  the  entire  system. 

The  inadequacy  of  the  present  service  is  not  seriously  denied 
by  the  operating  companies.  But  counsel  for  the  companies  con- 
tends that  the  areas  of  physical  limitation  will  be  relieved  by 
the  release  of  cars  from  some  of  the  lines  as  a  result  of  new 
rapid  transit  operation,  enabling  the  operation  of  more  cars  on 
lines  which  need  additional  service  where  track  limitations  now 
prevent,  and  that  the  operation  of  the  rapid  transit  lines  will 
result  in  the  diminution  of  passenger  traffic  on  the  surface  lines 
to  such  an  extent  as  to  result  in  the  desired  relief. 

The  companies  no  doubt  still  contemplate  the  continued  main- 
tenance of  the  percentage  of  overload  which  they  have  adopted 
P.U.R.1917B. 
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as  a  standard  for  operation.  The  opening  up  of  new  means  of 
travel  which  will  be  furnished  by  the  rapid  transit  lines  under 
consideration  will,  undoubtedly,  change  tides  of  travel  and  will 
vary  the  volume  of  travel  on  particular  lines  and  sections.  The 
new  rapid  transit  lines  were  planned  with  a  purpose  of  providing 
facilities  for  the  increasing  requirements.  The  record  does  not 
justify  the  expectation  that  such  a  decrease  in  traffic  on  the  sur- 
face lines  will  occur  as  will  eliminate  overcrowding  on  the 
surface  car  lines.  The  rapid  transit  lines  will  quickly  develop 
various  parts  of  Brooklyn,  and  there  will  arise  on  the  part  of  the 
augmented  population  a  demand  for  transit  service  which  will 
absorb  all  the  equipment  which  may  be  released  in  the  shifting 
of  tides  of  travel. 

The  superintendent  of  transportation  of  the  companies  him- 
self testified  that  about  six  or  eight  months  previously  he  had 
made  recommendations  to  the  president  and  directors  of  the 
companies  for  the  purchase  of  100  additional  cars,  thus  admitting 
that  the  responsible  operating  officials  of  the  companies  them- 
selves realized  the  need  for  them.  As  he  did  not  expect  to  obtain 
the  cars  in  time  for  service  during  the  winter  of  1916-1917, 
and  as  they  could  not,  therefore,  be  put  into  service  before  the 
vrinter  of  1917-1918,  his  judgment  seemed  to  be  uninfluenced  by 
the  anticipated  effect  of  the  commencement  of  operation  of  the 
new  rapid  transit  lines. 

The  provision  which  the  Commission  now  orders  the  companies 
to  make  in  additional  cars  may  not  eliminate  standing  passengers 
during  rush  hours,  but  the  excess  loading  during  those  hours 
will  be  reduced  and  may  be  obviated  where  it  is  possible  to  do  so. 
A  smaller  number  of  the  new  type  cars  may  be  required  for  re- 
placing the  obsolete  cars  than  the  number  of  cars  to  be  retired. 
Upon  these  assumptions,  the  additional  cars  which  the  companies 
should  now  provide  may  be  fixed  at  a  minimum  of  250  in  number. 

[9]  The  new  cars  should  be  of  the  center-entrance  type  similar 
to  those  in  use  on  the  surface  lines,  having  a  seating  capacity  of 
fifty-eight  each.  Although  longer  than  the  old  type  cars,  they 
will  facilitate  operation  over  limiting  points  on  the  road.  Ex- 
perience in  their  operation  has  shown  that  they  tend  greatly  to 
decrease  the  number  of  accidents  to  boarding  and  alighting  pas- 
sengers which  are  frequent  in  the  operation  of  the  other  types 
P.U.R.1917B.       • 
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of  cars,  resulting  in  great  economy  of  operation.  The  super- 
intendent of  transportation  of  the  companies  himself  favored  the 
center-entrance  type  of  car,  and  testified  that  from  the  stand- 
point of  safety  of  passengers  they  are  the  best. 

The  total  number  of  cars  to  be  acquired  should  be  apportioned 
among  the  companies  in  proportion  to  the  number  of  additional 
cars  required  for  the  purpose  of  providing  seats  for  passengers. 

It  is  recommended  that  an  order  be  entered  accordingly,  re- 
quiring the  purchase  by  the  companies  parties  to  this  proceeding 
of  a  total  of  250  additional  surface  cars,  and  to  place  them  in 
service  as  rapidly  as  possible  during  the  season  of  1917-1918, 
but  not  later  than  February  1,  1918. 


CAIilPORNIA  SI7PB£ME  COURT. 

ATCHISON,  TOPEKA,  &.  SANTA  PB  RAILWAY  COMPANY 

v. 
BAILBOAD  COMMISSION  OP  STATE  OP  CALIPORNIA  et  al. 

[L.  A.  4637.] 
(—  Cal.  — ,  160  Pac  828.) 

Cotnmisaions  —  Powera  —  Enforcement  of  contrcuita  —  RaUroada, 

1.  The  California  Commission  cannot  enforce  a  private  contract  of 
a  railroad  company  to  build  a  line. 

Service  —  Abandonment  —  Railroads, 

2.  A  railroad  company  should  not  be  required  to  rebuild  a  line 
which  has  been  destroyed  and  abandoned  twenty  years  a^,  irrespectlTe 
of  whether  the  right  to  maintain  the  line  has  been  forfeited  under  the 
provisions  of  §  468  of  the  California  Civil  Code. 

Service^  Power  of  Conim.ission'^  Railroads '^Construction  of  new 
line. 

3.  Under  §  36  of  the  California  Public  Utilities  Act,  empowering 
the  Commission  to  order  "additions,  extensions,  repairs,  or  improve- 
ments to,  or  changes  in,"  the  plants  or  facilities  of  any  public  utility, 
the  Commission  cannot  require  a  railroad  company  to  extend  its  line, 
or  to  build  a  new  line,  so  as  to  connect  with  its  existing  line  points 
that  have  not  theretofore  been  connected  and  which  the  company  has 
not  undertaken  so  to  connect. 

Constitutional  law  ^^  Due  process  ^^RailrotuLs^^  Construction  of  new 
line. 

4.  An  order  requiring  a  railroad  company  to  extend  its  line,  or  to 
P.U.R.1917B. 
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build  a  new  line,  bo  as  to  connect  with,  its  existing  line  points  that 
have  not  theretofore  been  connected  and  which  the  company  has  not 
undertaken  to  connect,  takes  the  property  without  due  process  of  law. 

[October  23,  1016.] 

Proceeding  in  certiorari  to  test  the  validity  of  an  order  of 
the  Commission  requiring  the  Atchison,  Topeka,  &  Santa  Fe 
Kailroad  Company  to  construct  and  operate  a  line  between 
Oceanside  and  Temecula;  order  annulled. 

Appearances:  E.  W.  Camp,  U.  T.  Clotfelter  (Pillsbury, 
Madison,  &  Sutro,  of  counsel)  for  petitioner;  Douglas  Brook- 
man,  of  San  Francisco,  for  respondents;  Allan  Brant  and  W.  C. 
Wilde,  both  of  San  Diego,  amici  curice. 

Sloss,  J.,  delivered  the  opinion  of  the  court: 

This  is  a  proceeding  in  certiorari  to  test  the  validity  of  an 
order  of  the  Railroad  Commission,  requiring  the  Atchison, 
Topeka,  &  Santa  Fe  Railway  Company  to  construct  and  put  into 
operation  a  line  of  railroad  between  Oceanside,  in  San  Diego 
coimty,  and  Temecula,  in  Riverside  county.  The  Atchison, 
Topeka,  &  Santa  Fe  Railway  Company  (which  we  shall  herein 
term  the  "Santa  Fe  company")  operates  a  transcontinental 
line  of  railroad,  connecting  with  a  number  of  lines  in  this  state. 
It  has  succeeded  to  the  property  and  railroad  lines  of  the  South- 
em  California  Railway  Company,  which  was  in  turn  the  suc- 
cessor in  interest  of  the  California  Southern  Railroad  Company. 
The  last-named  corporation  was  organized  about  the  year  1880, 
to  build  and  operate  a  railroad  from  the  bay  of  San  Di^o  to  a 
point  of  connection  with  the  line  of  the  Atlantic  &  Pacific  Rail- 
road, running  easterly  from  Barttow  in  San  Bernardino  county, 
and  now  forming  a  part  of  the  main  line  of  the  Santa  Fe  system. 
The  line  of  the  California  Southern  Railroad  Company  was 
constructed  from  San  Diego  to  Oceanside,  thence  northeasterly 
to  Fallbrook  Station,  thence  through  the  Temecula  canyon  to 
Temecula,  and  thence  northeasterly  through  Riverside  and  San 
Bernardino  counties  to  Barstow.  The  distance  from  Fallbrook 
Station  to  Temecula  through  the  Temecula  canyon  is  about  12 
miles.  In  the  year  1891  this  portion  of  the  road  was  washed 
out  by  a  flood,  and  it  has  never  been  rebuilt  Theretofore,  in 
1888,  another  line  had  been  built  connecting  San  Diego  and 
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Oceanside  with  San  Bernardino  via  Santa  Ana.  This  road,  while 
longer  than  the  one  through  the  Temecula  canyon,  could  be  oper- 
ated to  better  advantage  because  it  avoided  unfavorable  grades 
and  curves.  It  has  also  passed  into  the  ownership  and  possession 
of  the  Santa  Fe  Company. 

The  proceeding  now  under  review  was  instituted  before  the 
Kailroad  Commission  by  the  complaint  of  various  civic  and 
commercial  organizations  in  San  Diego,  joined  by  citizens  of 
the  vicinity,  who  sought  an  order  requiring  the  Santa  Fe  Com- 
pany to  re-establish  railroad  operations  between  Fallbrook  and 
Temecula  in  order  to  give  direct  service  over  this  Hue  to  persons 
residing  in  the  territory  beyond  Temecula.  Prior  to  the  con- 
struction of  the  original  line,  the  California  Southern  Railroad 
Company  had  received  donations  of  money  and  land,  aggregating 
several  millions  of  dollars  in  value,  as  an  inducement  to  the  coii- 
struction  of  a  railroad  from  the  bay  of  San  Diego  to  a  connection 
with  the  Atlantic  &  Pacific  Kailroad.  An  agreement  to  that  end 
had  been  made  between  a  representative  of  the  intending  donors 
and  a  group  of  men  who  undertook  to  form  a  corporation  for  the 
proposed  construction.  Pursuant  to  this  agreement  the  California 
Southern  Kailroad  Company  was  formed,  and  its  line  built. 

The  Commission  filed  an  elaborate  opinion,  in  which  it  recited 
the  foregoing  facts  and  many  others.  It  went  carefully  into  the 
question  of  the  cost  of  reconstructing  the  road  through  the 
Temecula  canyon,  and  made  estimates  of  the  extent  of  territory 
which  would  furnish  traflBc  in  consequence  of  the  proposed  con- 
nection. Suggestion  having  been  made  that  an  alternative  route 
could  be  constructed  from  Oceanside  to  Temecula  without  going 
through  the  Temecula  canyon^  the  Commission  also  found  the 
cost  of  constructing  this  line.  The  findings  of  the  Commission 
included  the  following: 

"Eighth.  That  the  re-establishment  of  a  direct  connection  be- 
tween San  Diego  and  Temecula,  either  by  way  of  the  Temecula 
canyon  or  by  way  of  the  so-called  alternative  line,  both  of  which 
said  lines  are  described  in  the  preceding  opinion,  is  a  public 
necessity  and  will  greatly  benefit  all  the  coimtry  affected  by  this 
railroad. 

"Ninth.  That  it  is  reasonable  to  order  the  defendant  to  make 
such  connection,  and  the  present  and  prospective  traffic  justify 
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the  ei^penditure  of  the  sum  of  money  necessary  to  establish  this 
connection." 

On  these  findings  an  order  was  made  requiring  the  Santa  Fe 
Company  to  present  to  the  Commission  for  its  approval  plans  and 
estimates  for  a  line  connecting  Oceanside  and  Temecula,  either 
through  the  canyon  or  by  the  alternative  route,  and  requiring  it 
within  twelve  months  after  the  approval  by  the  Commission  of 
such  plans  and  estimates  to  construct,  complete,  and  put  into 
operation  such  line  of  railroad  and  operate  thereover  regular 
passenger  and  freight  service.  This  is  the  order  which  is  attacked 
in  the  present  proceeding. 

The  Kailroad  Commission  seeks  to  find  authority  for  its  order 
in  §  36  of  the  Public  Utilities  Act.  So  much  of  the  section  as 
is  material  here  reads  as  follows : 

"Sec.  36.  Whenever  the  Conmiission,  after  a  hearing  had  upon 
its  own  motion  or  upon  complaint,  shall  find  that  additions,  ex- 
tensions, repairs  or  improvements  to,  or  changes  in,  the  existing 
plant,  equipment,  apparatus,  facilities  or  other  physical  property 
of  any  public  utility  or  of  any  two  or  more  public  utilities  ought 
reasonably  to  be  made,  or  that  a  new  structure  or  structures 
should  be  erected,  to  promote  the  security  or  convenience  of  its 
employees  or  the  public,  or  in  any  other  way  to  secure  adequate 
service  or  facilities,  the  Commission  shall  make  and  serve  an 
order  directing  that  such  additions,  extensions,  repairs,  improve- 
ments or  changes  be  made  or  such  structure  or  structures  be 
erected  in  the  manner  and  within  the  time  specified  in  said 
order."    Stat.  1911  (Extra  Sess.)  p.  36. 

In  assailing  the  validity  of  the  order,  the  petitioner  makes  a 

number    of    contentions.      These,    generally    speaking,    divide 

themselves  into  two  branches.     One  challenges  the  authority  of 

the  Railroad  Commission  to  order  the  construction  of  a  line  of 

railroad,  under  the  circumstances  here  shown,  regardless  of  the 

consideration  that  the  operation  of  the  new  line  might,  in  a 

financial  view,  be  beneficial  to  the  company,  while  the  other  turns 

more  specifically  on  the  inquiry  whether,  under  the  evidence 

in  this  particular  case,  the  construction  directed  to  be  made  would 

be  justified  by  the  showing  of  probable  earnings  to  accrue  to  the 

company.    The  first  of  these  questions  is  the  more  fundamental, 

and  in  view  of  the  conclusion  we  have  reached  on  it  we  do  not 
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find  it  necessary  to  go  into  an  analysis  of  the  evidence  that  would 
have  to  be  considered  in  passing  on  the  second. 

The  issue  to  be  determined  is  this :  Has  the  Railroad  Commis- 
sion authority  to  require  a  railroad  company  to  extend  its  line 
of  railroad,  or  to  build  a  new  line,  so  as  to  connect  with  its 
existing  line  points  that  have  not  theretofore  been  connected  and 
which  the  company  has  not  undertaken  to  so  connect  ? 

[1]  In  thus  stating  the  question,  we  eliminate  from  considera- 
tion the  contract  found  to  have  been  made  between  citizens  of 
San  Diego  and  the  incorporators  of  the  Califomie  Southern 
Railroad  Company,  as  well  as  the  fact  that  a  line  had  once  been 
run  from  Fallbrook  to  Temecula. 

While  the  Commission,  in  its  opinion,  dwelt  at  some  length 
upon  the  moral  obligations  arising  from  this  contract,  its  con- 
clusion was  not,  perhaps,  in  a  legal  sense,  based  upon  it.  The 
first  finding  of  the  learned  commissioner  who  heard  the  testi- 
mony, after  referring  to  the  grants  made  under  the  contract, 
concludes  as  follows:  "I  do  not,  however,  find  that  the  moral 
or  legal  obligation?  resulting  from  this  contract  are  of  necessity 
a  deciding  factor  in  this  case.'' 

But  whether  or  not  the  existence  of  the  contract  may,  in  some 
degree,  have  influenced  the  Commission  in  reaching  its  con- 
clusion, it  is  clear  that  grounds  must  be  sought  elsewhere  for 
supporting  the  order  here  under  review.  We  may  pass,  without 
expressing  an  opinion  of  its  validity,  the  petitioner's  suggestion . 
that  the  Santa  Fe  company  was  not  a  party  to  the  contract,  but 
was  a  purchaser  under  foreclosure  of  the  properties  of  the  cor- 
poraticffli  in  whose  behalf  the  agreement  had  been  made,  and 
therefore  not  bound  by  the  contractual  duties  of  its  predecessor. 
See  Hoard  v.  Chesapeake  &  O.  R.  Co.  123  U.  S.  222,  31  L.  ed. 
130,  8  Sup.  Ct.  Rep.  74.  For,  even  if  it  be  granted  that  the 
burdens  of  the  agreement  rest  on  the  petitioner,  the  Railroad 
Commission  is  not  a  body  charged  with  the  enforcement  of  pri- 
vate contracts.  See  Hanlon  v.  Eshleman,  169  Oal.  200,  P.TJ.R. 
1915B,  842,  146  Pac.  656.  Its  function,  like  that  of  the  Inter- 
state Commerce  Commission,  is  to  regulate  public  utilities,  and  to 
compel  the  enforcement  of  their  duties  to  the  public  (Southern 
P.  Co.  V.  Interstate  Commerce  Commission,  219  U.  S.  433,  65 
L.  ed.  283,  31  Sup.  Ot.  Rep.  288)  ;  not  to  compel  them  to  carry 
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out  their  contract  obligations  to  individuals.  This  is  conceded 
by  the  respondents  themselves,  and  we  need  not,  therefore,  go 
into  a  review  of  the  various  provisions  of  the  act  (among  others, 
§  36  itself),  which  demonstrates  the  soundness  of  the  conclusion 
just  stated. 

[2]  IXoT  is  the  fact  that  a  railroad  line  had  once  existed  be- 
tween Fallbrook  and  Temecula  a  factor  of  any  moment  in  the 
present  inquiry.  No  question  is  made  of  the  authority  of  the 
Bailroad  Conmiission  to  compel  a  railroad  company  or  other  pub- 
lic utility  to  restore  a  service  which  it  has  been  furnishing. 
Here,  however,  the  line  between  Fallbrook  and  Temecula  had 
been  destroyed  for  about  twenty  years  before  the  action  of  the 
Commission  was  invoked,  and,  indeed,  before  the  enactment  of 
the  law  upon  which  the  Commission  relies  for  its  authority  to 
act.  It  is  expressly  found  that  ^^that  portion  of  the  line  was  left 
abandoned  and  service  discontinued.  It  has  remained  abandoned 
ever  since."  In  view  of  this  fact,  it  cannot  be  doubted  that  any 
obligation  of  the  predecessor  of  the  Santa  Fe  company  to  main- 
tain and  operate  the  line  from  Eallbrook  to  Temecula  had  long 
since  ceased  (Public  Service  Commission  v.  Philadelphia  B.  & 
W.  R  Co.  122  Md.  438,  89  Atl.  726),  and  that  no  such  obliga- 
tion ever  rested  upon  the  Santa  Fe  company  itself.  The  duty  to 
maintain  the  line  was  dependent  upon  the  right  to  maintain  it, 
and  this  right  was  lost  by  abandonment  (Home  Real  Estate  Co. 
v.  Loe  Angeles  P.  Co.  163  Cal.  710,  126  Pac.  972),  without  re- 
gard to  the  question  whether  it  had  been  forfeited  under  the 
provisions  of  §  468  of  the  Civil  Code.  The  case  must,  therefore, 
stand  precisely  as  it  would  if  there  had  never  been  any  con- 
nection between  these  two  points. 

[8,  4]  The  solution  of  the  problem  thus  presented  must  be 

found  in  a  definition  of  the  character  of  the  order  complained  of. 

Is  the  Eailroad  Commission,  in  ordering  the  construction  of  a 

railroad  line,  regulating  the  service  which  the  petitioner  has 

undertaken  to  give  to  the  public,  or  is  it  compelling  the  railroad 

company  to  dedicate  its  property  to  a  new  service?     If  the 

former,  the  Commission  is  acting  within  its  jurisdiction;  if  the 

latter,  it  is  attempting  to  exercise  an  authority  which  the  statute 

either  has  not  attempted,  or  is  unable  to  confer  upon  it.    Section 

36  of  the  Public  Utilities  Act  authorizes  the  Commission  to  make 
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an  order  directing  liiat  "additions,  extensions,'^  etc.,  be  made  in 
the  plant  or  facilities  of  any  public  utility.  It  might  be  argued 
that  this  language  is  broad  enough  to  include  additions  to  the 
plant,  even  though  such  additions  may  involve  a  service  never 
contemplated  nor  undertaken  by  the  owner  of  the  utility.  But 
if  this  be  taken  to  be  the  true  meaning,  the  section  expresses  an 
intent  which  cannot,  under  the  restrictions  of  the  Federal  Con- 
stitution, be  given  effect.  As  was  said  by  Henshaw,  J.,  in  Pacific 
Teleph.  &  Teleg.  Co.  v.  Eshleman,  166  Cal.  640,  665,  50  L.K.A. 
(KS.)  652,  137  Pac.  1128,  Ann.  Cas.  1915C,  882:  "It  may 
not  be  amiss  to  point  out  that  the  devotion  to  a  public  use  by  a 
person  or  corporation  of  property  held  by  them  in  ownership 
does  not  destroy  their  ownership  and  does  not  vest  title  to  the 
property  in  the  public  so  as  to  justify,  under  the  exercise  of 
police  power,  the  taking  away  of  the  management  and  control  of 
the  property  from  its  owners  without  compensation,  upon  the 
ground  that  public  convenience  would  better  be  served  thereby, 
or  that  the  owners  themselves  have  proven  false  or  derelict  in 
the  performance  of  their  public  duty." 

And  the  following  quotation  from  my  opinion  in  the  same  case 
is  also  in  point:  "I  think  it  cannot  be  doubted  that  an  order, 
compelling  the  owner  of  private  property,  against  his  will,  to 
subject  that  property  to  the  use  of  the  public  or  of  an  individual, 
amounts  to  a  taking  of  property.  .  .  .  Where  the  particular 
property  has  been  dedicated  to  a  public  use ;  where  the  property, 
in  other  words,  is  employed  in  a  public  service,  the  owner  has 
consented  that  the  public  may  use  his  property  within  the  limits 
to  which  the  dedication  extends.  Within  those  limits,  the  use 
by  the  public  does  not  constitute  a  taking,  or,  if  it  be  a  taking,  it 
is  one  which  has  been  invited  by  the  owner.  But  the  fact  that 
property  has  been  offered  for  one  public  use  does  not  authorize 
the  public  to  use  it  for  other  and  different  purposes." 

Again,  in  Del  Mar  Water,  Light  &  P.  Co.  v.  Eshleman,  167 

Cal.  (j(^6,  680,  L.R.A.  — ,  — ,  140  Pac.  591,  596,  Mr.  Justice 

Shaw,  in  referring  to  §  36  and  other  provisions  of  the  Public 

Utilities  Act,  said:     "These  sections,  taken  literally,  seem  to 

empower  the  Commission  to  direct  any  public  utility  to  extend 

its  plant  and  enlarge  liie  territory  supplied  by  it  in  such  manner 

as  the  Commission  shall  judge  advisable.  But  a  proper  interpre- 
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tation  of  these  provisions  must  be  that  they  are  limited  in  their 
application  to  such  public  service  corporations  as  may  have  de- 
voted  their  entire  property  to  the  use  of  the  entire  public,  or  to 
those  which  may  have  undertaken  to  supply  a  certain  district, 
such  as  a  city,  and  dedicated  their  property  to  that  service  and 
which  afterward  may  have  failed  or  refused  to  give  to  such  dis- 
trict an  adequate  service,  or  failed  or  refused  to  extend  the  sys- 
tem and  supply  to  parts  of  the  district,  when  it  was  within  its 
means  to  have  done  so  and  such  extension  would  not  be  unreason- 
able. In  such  cases  it  would  be  entirely  proper  to  give  such  a 
Commission  power  to  compel  adequate  service  within  the  territory 
which  the  corporation  has  undertaken  to  serve  and  to  compel  any 
reasonable  extension  of  the  service  to  other  parts  of  such  territory. 
But  even  a  constitutional  declaration  cannot  transform  a  private 
enterprise,  or  a  part  thereof,  into  a  public  utility  and  thus  take 
property  for  public  use  without  condemnation  and  payment.  The 
provisions  of  this  act  could  not  authorize  the  Commission  to  com- 
pel such  corporation  to  dedicate  additional  property  to  public 
use  without  additional  compensation.  When  a  corporation 
voluntarily  devotes  a  part  of  its  property  to  public  use,  it  is  to 
be  presumed  that  it  makes  the  dedication  because  it  is  satisfied 
with  the  return  which  it  expects  to  receive,  and  in  that  way  it 
is  deemed  to  have  been  compensated  for  such  dedication.  But 
when  it  is  forced  to  devote  to  public  use  additional  property 
which  it  has  not  dedicated  to  public  use,  or  is  compelled  to  extend 
its  service  to  supply  uses  or  territory  not  embraced  in  the  original 
dedication,  it  must,  under  our  constitutional  provisions,  as  a 
cpndition  precedent,  be  compensated  for  the  value  of  the  new 
property  taken  or  new  use  exacted.  This  may  be  done  under  the 
power  of  eminent  domain.*' 

The  views  thus  announced,  when  applied  to  the  facts  of  the 
case  before  us,  lead  inevitably  to  the  conclusion  that  the  Commis- 
sion exceeded  its  power  in  ordering  the  construction  of  a  new 
line  of  road  to  connect  Oceanside  and  Temecula.  A  public 
utility,  undertaking  to  supply  a  given  public  need,  submits  itself 
to  the  regulation  and  control  of  public  authority  with  respect  to 
the  service  which  it  has  thus  undertaken.  Thus,  a  water  com- 
pany having  a  franchise  to  supply  water  to  the  inhabitants  of  a 
given  city  assumes  the  public  duty  of  supplying  that  community 
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with  water.  It  may  be  compelled  to  extend  its  mains  in  order  to 
furnish  the  service  to  such  inhabitants.  Lukrawka  v.  Spring 
Valley  Water  Co.  169  Cal.  318,  P.U.R.1915B,  331,  146  Pac. 
640,  Ann.  Cas.  1916D,  277.  So,  of  companies  furnishing  gas, 
electric  current,  or  telephone  service.  1  Wyman,  Pub.  Service 
Corp.  §  797.  But  to  require  a  public  utility  to  devote  its  prop- 
erty to  a  service  which  it  has  never  professed  to  render  is  to  take 
that  property,  pro  tcmio,  and  such  taking  cannot  be  justified  ex- 
cept under  the  power  of  eminent  domain, — i.  e.,  upon  just  com- 
pensation. A  railroad  company,  in  constructing  a  Kne  between 
given  points,  does  not  undertake  to  supply  the  transportation 
needs  of  any  territory  not  reached  by  its  lines.  1  Wyman,  Pub. 
Service  Corp.  §  272.  As  is  pointed  out  by  petitioner,  there  is  a 
very  real  difference  between  the  nature  of  the  service  rendered 
by  a  railroad  and  that  furnished  by  a  water  or  gas  company  or 
a  telephone  system.  Gas,  water,  electric  light,  or  (as  a  rule) 
telephone  service  must,  in  the  nature  of  things,  be  brought  to 
the  consumer.  The  obligation  to  supply  a  given  district  carries 
with  it  the  duty,  under  reasonable  limitations,  to  extend  the 
mains  or  lines  of  the  public  utility  to  a  point  on  the  consumer's 
premises  where  use  can  be  made  of  the  service.  Not  so  with  a 
railroad  company.  Before  freight  or  passengers  can  be  trans- 
ported they  must  be  brought  or  must  come  to  some  point  on  the 
line  of  the  railroad.  True,  the  railroad  company  is  bound  to 
provide  adequate  facilities  for  the  service  of  the  public  on  its 
lines.  It  may  be  compelled  to  furnish  proper  stations  for  the 
reception  and  discharge  of  passengers  and  freight,  to  supply  ade- 
quate motive  power  and  cars,  to  install  safety  devices,  to  make 
needed  repairs  and  additions  to  its  roadbed  and  track,  and  other 
like  improvements.  All  of  these  matters  fall  within  the  scope 
of  the  regulation  of  the  service  which  the  company  has  under- 
taken to  give.  But  there  is  a  vital  distinction  between  regulation 
of  this  character  and  a  requirement  that  the  railroad  company 
shall  extend  its  operations  by  building  a  new  line  of  road  to  tap 
or  supply  a  territory  which  has  not  theretofore  had  the  benefit 
of  direct  railroad  service.  Such  a  requirement  cannot  be  jus- 
tified by  saying  that  the  points  to  be  thus  reached  are  within 
the  area  already  served  by  the  railroad.  The  area  served  by  any 
railroad  may,  in  a  certain  sense,  be  said  to  include  all  of  the 
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territory,  in  any  direction,  from  which  freight  or  passengers  may 
be  brought  to  the  railroad  by  any  other  mode  of  conveyance. 
Such  area  may  extend  to  a  distance  of  many  miles  from  the  line 
of  the  road.  Certainly  the  public  duty  of  the  company  does  not 
include  the  obligation  of  building  lines  to  any  or  every  portion  of 
this  indefinite  expense  of  territory. 

Various  decisions  upholding  orders  of  r^ulating  bodies  with 
respect  to  railroads  are  cited,  but  we  think  they  do  not,  in  any 
instance,  meet  the  necessities  of  the  case  at  bar.  Much  stress  is 
laid  upon  Wisconsin,  M.  &  P.  E.  Co.  v.  Jacobson,  179  U.  S. 
287,  45  L.  ed.  194,  21  Sup.  Ct.  Eep.  115.  There  the  Supreme 
Court  of  the  United  States  had  under  consideration  an  order  of 
the  Railroad  and  Warehouse  Commission  of  the  State  of  Minne- 
sota requiring  two  railroad  companies  whose  tracks  intersected  at 
a  .certain  point  to  provide  connecting  tracks  so  that  the  cars  of 
each  company  could  be  run  onto  the  tracks  of  the  other.  The 
ground  of  the  decision  sustaining  the  order  was,  in  effect,  that 
the  requirement  was  simply  a  regulation  of  the  operations  of  the 
two  companies  in  furtherance  of  their  oUigation  to  properly 
serve  the  public  needs  and  convenience.  There  was  no  attempt 
to  compel  a  road  to  extend  its  service  beyond  the  lines  which  it 
was  already  operating.  The  companies  were  merely  required  to 
furnish  facilities  for  the  more  adequate  performance  of  a  service 
already  supplied.  The  same  is  true  of  the  other  cases  upon 
which  reliance  is  placed.  Thus,  in  Atlantic  Coast  Line  R  Co. 
V.  North  Carolina  Corp.  Commission,  206  U.  S.  1,  51  L.  ed.  933, 
27  Sup.  Ct.  Rep.  585, 11  Ann.  Cas.  398,  the  order  in  controversy 
directed  a  railroad  to  rearrange  its  schedules  so  as  to  make  a 
convenient  connection  between  its  trains  and  those  of  another 
road  passing  a  junction  point  The  order  under  review  in  Mis- 
souri P.  R.  Co.  V.  Kansas,  216  U.  S.  262,  54  L.  ed.  472,  30  Sup. 
Ct.  Rep.  330,  required  the  railroad  company  to  put  into  operation 
on  one  of  its  branches  a  passenger  train  in  place  of  a  mixed 
passenger  and  freight  train.  This  order,  said  the  court,  did  noth- 
ing more  "than  command  the  railroad  company  to  perform  a 
service  which  it  was  incumbent  upon  it  to  perform  as  the  neces- 
sary result  of  the  possession  and  enjoyment  of  its  charter  pow- 
ers.^' So,  in  Minneapolis  &  St.  L.  R.  Co.  v.  Minnesota,  193 
TJ.  S.  53,  48  L.  ed.  614,  24  Sup.  Ct.  Rep.  396,  the  court  sus- 
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tained  the  validity  of  an  order  of  the  Railroad  and  Warehouse 
Commission  of  Minnesota  directing  the  railroad  company  to 
build  and  maintain  a  station  house  at  a  certain  point  on  its  line. 
This  ruling,  like  the  others  mentioned,  was  based  upon  the  duty 
of  the  company  to  provide  proper  service  upon  its  lines,  the 
court  saying  that,  "to  establish  stations  at  proper  places  is  the 
first  duty  of  a  railroad  company.  The  state  can  certainly  pro- 
vide for  the  enforcement  'of  that  duty."  The  same  grounds  led 
to  the  decision  in  Chicago,  M.  &  St.  P.  R.  Co.  v.  Iowa,  233  U. 
S.  334,  58  L.  ed.  988,  34  Sup.  Ct.  Rep.  592.  The  order  there 
in  question  was  one  requiring  the  railroad  company  to  accept 
shipments  of  coal  in  carload  lots  when  tendered  in  cars  of  other 
railroad  companies.  The  requirement  was  justified  "in  order 
that  reasonably  adequate  facilities  for  traffic  may  be  provided." 
And  similar  considerations  were  made  the  ground  of  rulings  up- 
holding orders  requiring  various  railroads  to  use  their  tracks 
within  the  city  of  Detroit  for  interdiange  of  traffic  (Grand  Trunk 
R.  Co.  V.  Michigan  R,  Commission,  231  U.  S.  457,  58  L.  ed. 
310,  34  Sup.  Ct.  Rep.  152)  and  directing  a  street  railroad  com- 
pany to  double  track  its  line  for  a  distance  of  ten  blocks  (Phoenix 
R.  Co.  V.  Geary,  239  U.  S.  277,  60  L.  ed.  287,  36  Sup.  Ct.  Rep. 
45).  In  the  case  last  cited  the  court,  in  its  opinion,  used  this 
expression:  "Complainant  is  not  required  to  open  up  new  ter- 
ritory, but  only  to  give  better  service  upon  a  street  already 
occupied  by  it  imder  a  public  franchise." 

These  cases,  one  and  all,  have  to  do  with  regulations  designed 
to  improve  the  facilities  for  transacting  the  business  already 
conducted  upon  the  lines  built  by  the  company  and  devoted  to  the 
transaction  of  that  business.  They  furnish  no  support  for  the 
claim  that  a  railroad  company  may  be  compelled  to  build  new 
lines  in  order  to  render  a  new  service,  however  necessary  or  con- 
venient such  new  service  may  be  to  the  public. 

"It  must  be  remembered,"  said  Mr.  Justice  Brewer  in  Inter- 
state Commerce  Commission  v.  Chicago  G.  W.  R.  Co.  209  U.  S. 
108,  118,  52  L.  ed.  705,  712,  28  Sup.  Ct.  Rep.  493,  496,  "that 
railroads  are  the  private  property  of  their  owners ;  that  while  from 
the  public  character  of  the  work  in  which  they  are  engaged  the 
public  has  the  power  to  prescribe  rules  for  securing  faithful  and 
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yet  in  no  proper  sense  is  the  public  a  general  manager."  To  the 
like  effect  are  the  following  expressions  from  recent  decisions  of 
the  Supreme  Court  of  the  United  States: 

"A  railroad's  possessions  are  subject  to  its  public  duty,  but 
beyond  this  and  within  charter  limits,  like  other  owners  of  pri- 
vate property,  it  may  control  its  own  affairs.'^  Qreat  Northern 
R  Co.  V.  Minnesota,  238  U.  S.  340,  59  L.  ei  1337,  P.TT*R 
1915D,  701,  35  Sup.  Ct  Eep.  753. 

"The  company  is  entitled  to  the  privil^e  of  managing  its  busi- 
ness in  its  own  way  so  long  as  it  does  not  injuriously  affect  the 
health,  comfort,  safety  and  convenience  of  the  public.'*  Chicago, 
M.  &  St  P.  E.  Co.  V.  Wisconsin,  238  TT.  S.  491,  59  L.  ed.  1423, 
L.K.A.1916A,  1133,  P.U.R1915D,  706,  35  Sup.  Ct.  Rep.  869. 

See  also  People  ex  reL  Duryea  v.  Wilber,  198  K  T.  1,  27 
L.R.A.(N.S.)  357,  90  N.  E.  1140,  19  Ann.  Cas.  626;  People 
ex  rel.  Binghamton  Light,  Heat  &  P.  Co.  v.  Stevens,  203  N.  Y. 
7,  96  K  E.  114;  Bacon  v.  Boston  &  M.  R  Co.  83  Vt  421,  76 
Atl.  128. 

These  quotations  point  to  the  essential  ground  of  the  invalidity 
of  the  order  here  in  question.  The  supervision  of  service  ren- 
dered by  a  railroad  company  is  a  proper  matter  for  public  regula- 
tion and  control.  The  question  whether  a  railroad  company  shall 
extend  its  lines  to  points  not  theretofore  reached  by  it,  whether, 
in  other  words,  it  shall  engage  in  a  new  and  additional  enterprise, 
is  one  of  policy  to  be  determined  by  its  directors.  To  compel  a 
railroad  company  to  apply  its  property  to  the  construction  and 
operation  of  a  line  of  railroad  which  it  does  not  desire  to  con- 
struct or  operate  is  to  take  its  property. 

As  we  have  already  indicated,  we  are  cited  to  no  authority 
which  supports  the  power  of  the  state,  acting  through  its  Rail- 
road Commission,  or  otherwise,  to  compel  the  extension  of  a 
railroad  line  in  the  manner  here  attempted.  On  the  contrary, 
such  decisions  as  have  come  to  our  attention  tend,  rather,  to  deny 
the  existence  of  any  such  power.  In  Public  Service  Commis- 
sion V.  Philadelphia  B.  &  W.  R.  Co.  122  Md.  438,  89  AU.  726, 
the  court  declared  the  invalidity  of  an  order  of  the  Maryland 
Public  Service  Commission  requiring  the  railroad  company  to 
rebuild  and  operate  a  branch  which  had  been  abandoned  (as 
had  the  line  here  in  question)  years  before  the  making  of  the 
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order  and  the  acquisition  of  the  line  by  its  then  owner.  The 
Maryland  statute  authorized  the  Commission  to  require  a  rail- 
road company  to  make  "repairs,  improvements,  changes  .  .  . 
or  additions"  if  in  its  judgment  they  "should  reasonably  be 
made,'' — a  provision  not  unlike  that  found  in  §  36  of  our  Public 
Utilities  Act  See  also  Towers  v.  United  R  &  Electric  Co. 
126  Md.  478,  P.U.E.1915F,  474,  95  Atl.  170;  Northern  P.  R. 
Co.  V.  Railroad  Commission,  68  Wash.  860,  28  L;R.A.(N.S.) 
1021,  108  Pac.  938. 
The  order  is  annulled. 

We   concur:     Angelotti,    Ch.    J.;    Shaw,   J.;   Melvin,   J.; 
Henshaw,  J.;  Lawlor,  J. 


IDAHO  supreme:  court. 

CITY  OF  COEUB  D^ALENE 

r. 

PUBLIC  UTILITIES  COMMISSION  et  aL 

(—  Idaho,  — ,  160  Pac  761.) 

Appeal  and  review  ^  Comnvisaian  order  ^  Findings  primn  facie  cor- 
red. 

1.  A  finding  by  the  Idaho  Commission  as  to  the  reasonableness 
of  rates  charged  by  a  public  utility  must  be  regarded  by  the  supreme 
court  as  prima  facie  just,  reasonable,  and  correct. 

Appeal  and  review  ^Findings  of  Commission  ^  Evidence. 

2.  Telephone  servke  was  not  so  unsatisfactory  as  to  require  action 
by  a  Commission  where  the  poor  service  was  due  to  temporary  condi- 
tions in  effecting  a  consolidation  of  two  plants  and  the  Commission 
found  that  an  honest  effort  was  being  made  to  render  good  service. 

Appeal  and  review  ^  Findings  of  the  Commission  ^Evidence. 

3.  A  city  has  no  standing  to  complain  against  a  Commission's  find- 
ing of  the  value  of  a  utility's  property  as  not  being  supported  by  the 
evidence,  where  the  Commission  based  its  decision  almost  entirely  on 
the  figures  furnished  by  the  city's  witnesses  except  that  it  refused  to 
allow  for  accrued  depreciation,  upon  finding  that  the  plant  was  capable 
of  rendering  100  per  cent  efiicient  service,  in  accordance  with  the  rule 
of  decision  of  the  state  that  no  deduction  for  accrued  depreciation  should 
be  made  in  such  a  case. 

Appeal  and  review —>  Findings  of  Commission '^Evidence. 

4.  A  Commission  is  not  shown  to  have  been  unwarranted  in  per- 
P.U.R.1917B. 
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mitting  the  discontinuance  of  four-party  telephone  service,  where  it  ap- 
pears that  the  general  practice  throughout  the  state  is  to  eliminate 
more  than  two-party  line  service  within  exchange  limits  with  the  object 
of  rendering  more  efficitnt  service,  and  there  is  no  evidence  showing  a 
necessity  for  a  continuance  of  the  four-party  service. 

Service '^Jurisdiction*  of  Comntiesion^^  Discontinuance  of  aervioe^ 
Four-party  telephone  service. 

6.  The  Idaho  Commission  has  authority  to  permit  the  discontinu- 
ance of  four-party  telephone  service  under  §§  33  and  34  of  Public  Utili- 
ties Act  (Idaho  Laws  1013,  p.  269),  authorizing  the  Commission  to 
prescribe  rules  and  regulations  for  the  performance  of  any  service  or 
the  furnishing  of  any  commodity  supplied  by  a  public  utility. 

Appeal  and  review  —  Valuation  —  Evidence. 

6.  A  city  complaining  against  telephone  rates  is  not  prejudiced  by 
the  failure  of  the  Commission  to  examine  the  books  of  the  utility, 
where  the  Commission,  for  the  purposes  of  the  case,  bases  the  valuation 
upon  the  figures  furnished  by  the  city. 

Uetum  —  Operating  expenses  —  Salaries  —  Dividends, 

7.  That  a  utility  pays  its  officers  exorbitant  salaries  out  of  the 
rates  it  is  authorized  to  charge,  and  pays  only  small  dividends  on  the 
value  of  its  plant,  is  a  nfatter  of  no  concern  to  the  rate  payers. 

[October  17,  1916.] 

Original  application  in  the  Supreme  Court  by  the  City  of 
Coeur  d'Alene  for  a  writ  of  review,  to  review  the  order  of  the 
Public  Utilities  Commission  dismissing  the  city's  complaint 
against  the  rates  charged  for  telephone  service.  Order  of  Com- 
mission affirmed.  • 

For  Commission's  opinion  in  this  case,  see  P.U.I1.1916C,  438. 

Appearances :  James  H.  Frazier,  of  Coeur  d' Alene,  for  plain- 
tiff;  Chas.  H.  Craig,  of  Harrison,  for  defendants. 

Sullivan,  Ch.  J.,  delivered  the  opinion  of  the  court: 

This  action  involves  an  original  application  to  this  court  by 
the  city  of  Coeur  d'Alene,  a  municipal  corporation,  for  a  writ  of 
review  directed  to  the  Public  Utilities  Commission  of  this  state, 
and  to  the  individual  members  thereof,  praying  that  this  court 
review  the  order  of  said  Commission  dismissing  the  complaint 
filed  with  said  Commission,  and  the  order  denying  a  rehearing 
in  said  matter. 

The  writ  was  issued  as  prayed  for,  and  the  matter  is  before 
this  court  for  a  determination  of  the  issues  involved. 

It  appears  from  the  record  that  the  Interstate  Utilities  Com- 
pany was  operating  a  telephone  system  in  the  city  of  Coeur 
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d'AIene,  and  the  complaint  alleges  that  the  rates  chained  by  the 
said  company  for  said  utility  were  unreasonable,  exorbitant,  and 
excessive,  and  that  by  reason  of  said  unreasonable  rates  a  large 
number  of  patrons  of  said  telephone  company  had  discontinued 
their  telephones,  and  the  service  rendered  by  said  telephone  com- 
pany was  very  poor  and  unsatisfactory. 

Said  public  utility  answered  the  complaint,  admitting  that  the 
service  rendered  was  faulty  and  inadequate,  to  a  certain  extent, 
but  that  such  condition  was  due  to  cramped  operating  conditions 
pending  the  installation  of  a  new  switchboard  and  other  appara- 
tus ;  that  the  consolidation  of  the  Interstate  Telephone  Company 
with  the  Pacific  Telegraph  &  Telephone  Company  was  demanded 
by  the  city  oflBcials  of  said  city,  but  denied  that  it  was  making 
excessive  profits  from  the  exchange  in  Coeur  d'Alene. 

Upon  the  issues  made  by  the  pleadings  a  hearing  was  had  and 
witnesses  on  behalf  of  the  parties  were  examined,  and  thereafter 
the  defendant  Public  Utilities  Commission  made  and  entered  an 
order  holding  that  the  rates,  tolls,  rentals,  and  charges  of  said 
telephone  company  at  Coeur  d'Alene  were  not  unreasonable  or 
exorbitant,  and  dismissed  the  plaintiff's  complaint.  Thereafter 
the  city  filed  an  application  for  a  rehearing  in  said  matter,  and 
the  Interstate  Utilities  Company  filed  its  answer,  denying  the 
allegations  and  facts  set  &)rth  in  the  petition  for  rehearing,  and 
thereafter  a  rehearing  was  denied. 

The  main  assignment  of  error  involves  the  question  of  the  suf- 
ficiency of  the  evidence  to  support  the  decision  of  the  conmaission. 

It  is  also  contended  that  at  the  time  of  the  hearing  the  ci^y 
desired  to  have  the  books  of  said  Interstate  Utilities  Company 
audited  in  order  that  it  might  present  such  audit  and  facts  therein 
contained  to  said  Commission  for  the  purpose  of  adjusting  the 
rates  of  said  company;  that  at  said  hearing  the  city  of  Coeur 
d'Alene  and  the  defendant  Interstate  Utilities  Company  stipu- 
lated that  the  auditor  of  said  Public  Utilities  Commission  should 
examine  and  audit  the  books  of  said  Interstate  Utilities  Com- 
pany, and  that  such  audit  and  examination  should  be  used  by  the 
Public  Utilities  Commission  in  adjusting  the  rates  of  said  de- 
fendant company;  that  said  Public  Utilities  Commission  failed 
to  have  said  books  so  audited,  and  decided  said  matter  without 
auditing  said  books.    It  is  contended  that  the  city  was  prejudiced 
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by  this  action  of  the  Public  Utilities  Commission,  and  that  said 
Commission  exceeded  its  jurisdiction  in  denying  the  application 
of  the  plaintiff  for  a  rehearing;  that  the  evidence  is  not  sufficient 
to  support  the  findings  of  the  Commission  in  its  holding  that 
said  Interstate  Utilities  Company  was  not  charging  unreasonable 
and  exorbitant  rates. 

[1]  It  is  contended  that  the  evidence  introduced  on  behalf  of 
the  city  shows  and  proves  that  the  defendant  Interstate  Utilities 
Company  was  charging  unreasonable  and  exorbitant  rates  to  its 
telephone  patrons  in  the  city.  The  Commission  found  sub- 
stantially that  "the  rates,  tolls,  rentals,  and  charges  of  the  defend- 
ant company  at  Coeur  d'Alene  are  not  unreasonably  high  and 
exorbitant."    [P.U.R.1916C,  450.] 

This  finding,  under  the  provisions  of  §  63a  of  said  Public 
Utilities  Act,  must  be  regarded  by  this  court  as  prima  facie  just, 
reasonable,  and  correct.  We  have  examined  the  evidence,  and 
find  that  it  is  amply  sufficient  to  sustain  said  finding. 

[2]  It  is  contended  by  the  applicant  that  the  evidence  shows 
that  the  service  of  the  defendant  telephone  company  was  very 
poor  and  imsatisfactory.  The  Commission  found  as  follows: 
"The  objections  in  regard  to  the  service  seemed  to  have  been 
pretty  generally  overcome  at  the  time  of  the  hearing.  The  officers 
of  the  company  seemed  to  be  making  an  honest  effort  to  overcome 
all  the  difficulties  in  regard  to  service,  and  the  Commission  feels 
that  the  company  will  overcome  all  service  difficulties,  and  the 
Commission  would  not  be  justified  in  making  any  specific  order 
in  the  premises  at  the  present  time.  With  the  local  exchange  in 
its  present  condition,  and  with  proper  help,  the  company  should 
render  first-class  service.'' 

The  findings  of  the  Commission  show  that  the  poor  service  at 
the  time  this  proceeding  was  brought  was  occasioned  by  reason  of 
the  overhauling  of  the  switchboard  and  the  remodeling  of  prac- 
tically the  entire  central  station  equipment,  the  connecting  of  all 
the  lines  on  one  system,  and  the  breaking  in  of  new  help.  Two 
systems  had  been  consolidated,  and  during  the  time  of  the  con- 
solidation and  changes  made  necessary  by  it,  the  service  was  prob- 
ably not  what  it  ought  to  have  been  under  other  conditions.  We 
think  the  evidence  sustains  this  finding  of  the  Commission. 

[3]  It  is  next  contended  that  the  evidence  shows  the  value  of 
P.U.R,1917B. 
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said  Interstate  Utilities  Company's  plant  at  said  city  to  be  worth 
less  than  the  sum  of  $81,251.48,  the  value  as  found  by  the  Com- 
mission. It  appears  that  the  Commission  arrived  at  those  figures 
after  examining  the  tables  submitted  by  the  plaintiff's  own  ex- 
pert. In  fact,  it  substantially  took  the  testimony  of  the  city 
which  established  that  value.  The  only  variation  between  the 
figures  arrived  at  by  the  Commission  and  those  of  the  city's  wit- 
ness, Ingersoll,  appears  in  the  latter's  assertion  that  "a  further 
deduction  should  be  made  for  accrued  depreciation.''  The  Com- 
mission apparently  thoroughly  sifted  this  claim  and  said  "that 
the  plant  is  in  first-lass  condition  and  as  good  as  new,  and  is 
capable  of  rendering  100  per  cent  efficient  service.  That  being 
true,  we  must  find  under  the  rule  announced  by  our  su- 
preme court  in  the  case  of  Murray  v.  Public  Utilities  Commis- 
sion, 27  Idaho,  608,  L.R.A.1916F,  756,  P.U.R.1915F,  436, 
150  Pac.  47,  that  no  deduction  should  be  made  in  this  case  for 
accrued  depreciation." 

The  Commission  further  said:  "This  Commission  does  not 
wish  to  be  understood  as  finding  and  determining  that  the  valua- 
tion of  defendant's  plant  at  Cceur  d'Alene,  as  herein  assumed, 
to  wit,  the  sum  of  $81,251.48,  is  the  true  and  correct  valuation 
for  rate-making  purposes.  In  no  event  could  the  amount  be 
less  than  that  amount,  but  as  hereinbefore  stated,  for  the  pur- 
poses of  this  case  only,  we  have  assumed  that  that  valuation  is 
the  reasonable  valuation  of  this  plant  for  rate-making  purposes." 

[4,  5]  It  is  next  contended  that  the  evidence  introduced  on 
behalf  of  the  city  proves  that  the  defendant  telephone  company 
was  not  justified  in  eliminating  a  four-party  service,  and  for  that 
reason  the  Commission  was  unauthorized  to  make  an  order  per- 
mitting the  said  utilities  company  to  eliminate  such  service. 
Upon  that  point  the  Commission  found  that  "the  defendant 
company  has  eliminated  this  four-party  service  from  each  of 
its  other  fifteen  exchanges  in  North  Idaho.  The  four-party  resi- 
dence service  is  no  longer  used  by  the  Mountain  States  Telephone 
&  Tel^raph  Company  in  any  of  its  numerous  exchanges  in 
southern  Idaho.  We  must  conclude  that  that  class  of  service  was 
discontinued  with  the  object  of  rendering  more  efficient  service. 

Under  such  circumstances  this  Conmiission  does  not  feel  that  it 
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would  be  justified  in  ordering  such  service  reinstated  in  Coeur 
d'Alene  without  more  cogent  proof  of  the  necessity  therefor/^ 

It  appears  that  the  Commission  has  sanctioned,  as  a  general 
practice  throughout  the  state,  the  elimination  of  more  than  two- 
party  line  service  within  exchange  limits,  and  the  evidence  does 
not  show  that  there  was  any  reason  for  making  an  exception  in 
favor  of  Cteur  d'Alene.  There  is  nothing  in  the  contention  that 
the  Conunission  had  no  authority  to  make  an  order  permitting 
said  telephone  company  to  eliminate  such  service.  Sections  33 
and  34  of  the  Public  Utilities  Act,  p.  269  (Laws  1913),  give  the 
Commission  the  power  to  prescribe  rules  and  regulations  for  the 
performance  of  any  service  or  the  furnishing  of  any  commodity 
supplied  by  a  public  utility. 

[$]  As  to  the  contention  that  the  city  has  been  prejudiced  in 
-said  rate  hearing  by  the  failure  of  the  Commission  to  examine  the 
bodes  of  the  defendant  company,  and  that  injostice  has  been  done 
to  said  city  for  that  reason,  in  attempting  to  criticize  the  act  of 
the  Conunission  for  its  failure  to  have  its  auditor  examine  the 
books  of  the  defendant,  counsel  seems  to  have  overlooked  the  fact 
that  the  Commission  based  its  decision  almost  entirely  on  the 
figures  furnished  by  the  city  itself.  The  Commission  arrived  at 
the  value  of  the  plant  for  rate-making  purposes  after  examining 
the  tables  submitted  by  the  witness,  IngetsoU,  and  the  testimony 
given  by  him.  That  being  true,  the  city  should  not  be  permitted 
to  complain  of  a  finding  based  on  its  own  evidence. 

The  Commission  found  as  follows: 

**Btowever,  ihis  Conomtiission  does  not  find  it  necessary  to  deter- 
mine upon  a  valuation  for  rate  purposes  in  this  case,  but  for  the 
purposes  of  this  case  only,  it  will  assume  that  the  valuation  pre- 
sented by  Mr.  Ingersoll  is  the  correct  appraisal. 

^Tn  view  of  the  fact  that  the  defendant  has  not  asked  for  any 
increase  of  rates  in  this  case,  and  from  the  further  fact  that  an 
increase  of  rates  might  and  probably  would  result  in  a  decrease 
of  revenues,  and  for  the  purpose  of  demonstrating  that  the  rates 
now  in  effect  are  not  excessive,  we  have  accepted  the  complain- 
ant's valuation,  that  being  the  lowest  possible  valuation^  under 
ike  evidence,  that  th^  COi^mission  could  find." 

[7]  The  city  complains  th|.t  certain  officials  of  the  telephone 

company,  and  in  particular  the  president,  are  paid  an  exorbitant 
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salary.  The  fact  that  the  telephone  company  saw  fit  to  pay  its 
officers  exorbitant  salaries  out  of  the  rates  it  was  authorised  to 
charge  and  only  pay  a  very  small  per  cent  or  dividend  on  the 
value  of  its  plant  per  aiinum,  is  a  question  in  which  the  city  is  not 
interested  so  long  as  the  salaries  and  the  rate  per  cent  or  dividend 
on  the  value  of  the  plant  do  not  exceed  the  rate  authorized  by  ther 
Commission  to  be  collected.  It  appears  that  the  president  of 
the  company  is  the  owner  of  about  90  per  cent  of  the  capital 
stock.  That  being  true,  if  he  desires  to  pay  himself  a  large 
salary  and  take  it  out  of  the  interest  which  the  company  was  au- 
thorized to  collect  on  the  value  of  its  plant,  certainly  the  city 
could  not  complain. 

We  conclude  that  the  Commission  has  passed  fully  and  com- 
pletely upon  all  matters  of  which  the  city  complains,  and  the 
Commission's  findings  are  fully  supported  by  the  evidence.  Since 
we  do  not  find  that  the  Commission  has  exceeded  its  jurisdiction 
or  violated  its  authority  or  infringed  any  constitutional  right  of 
the  city,  the  decision  of  the  Commission  must  be  affirmed;  and 
it  is  so  ordered. 

Costs  awarded  to  defendants, 

Budge^  J.,  concurs. 

Morgan,  J.,  concurring. 

Had  the  Public  Utilities  Commission  agreed  that  it  would 
audit,  or  cause  to  be  audited,  the  books  of  the  Interstate  Utilities 
Company,  and  that  it  would  consider  the  result  of  the  audit  as 
evidence  in  the  case,  and  had  it  failed  to  do  so  but  rendered  its 
decision  without  making  such  examination,  whereby  the  plaintiff 
was  precluded  from  offering  proof  to  establish  the  facts  which 
such  an  inspection  of  the  books  would  have  disclosed,  as  counsel 
for  plaintiff  contends,  I  would  be  in  favor  of  directing  a  new 
trial.  I  find,  however,  tha,t  the  following  is  what  counsel  relies 
upon  as  a  stipulation : 

"After  the  conclusion  of  the  case,  Mr.  Frader  stated:.  1 
would  like  to  have  the  Commission  audit  the  books.' 

**To  which  Commissioner  Graham  answered :    ^Before  the  case 

is  disposed  of,  if  there  is  any  need  of  it,  if  Mr.  Miller  can  get 

around  to  it  we  can  have  him  audit  the  books,  or  we  may  get  at 

it  in  some  other  way.' 
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''Commissioner  Eamstedt :  TDo  you  desire  the  Commission,  or 
its  auditor,  to  make  an  audit  of  the  books  V 

"Mr.  Frazier :    ^Yes ;  I  would  like  to  have  that  done.* 

"Commissioner  Eamstedt:  'If  the  Conamission  should  find  it 
necessary  to  audit  the  books  of  the  telephone  company,  why  we 
will  have  Mr.  Miller  make  an  audit.  We  will  determine  that 
when  we  come  to  consider  the  case.'  '* 

It  will  be  observed  that*  this  is  not  an  agreement  that  the  audit 
would  be  made  unless  the  Commission,  upon  consideration  of 
the  case,  deemed  that  action  to  be  necessary  in  order  to  enable 
it  to  reach  a  correct  decision.  An  examination  of  the  record  con- 
vinces me  that  it  was  fully  justified  in  concluding  that  an  audit 
of  the  books  was  not  necessary. 

I  concur. 


UiLINOIS  SUPBJBMi:  COURT. 

STATE  PUBLIC  UTILITIES  COMMISSION  EX  EEL.  CLOW 

et  aL 
v. 

BOMBERQ. 

[No.  10821.] 

(—111.  — ,  114  N.  E.  191.) 

Constitutional  law  ^^  Local  or  special  laws -^  Monopoly  a$id  eompe^ 
tition -^  StocTc  ownership  of  competing  utility, 

1.  The  provision  of  §  27,  Illinois  Public  Utilities  Act  (Hurd's  Stat. 
1916,  p.  2027),  construed  as  conferring  on  a  public  utility,  upon  obtain- 
ing the  consent  and  approval  of  the  Ck>mmi8sion,  the  right  to  obtain 
control  of  a  competing  public  utility  through  the  purchase  of  stock, 
bonds,  and  other  evidences  of  indebtedness,  is  not  void  for  violating 
any  public  policy  of  the  state,  and  does  not  contravene  §  22,  art.  4, 
of  the  state  Constitution,  which  prohibits  the  legislature  from  passing 
any  local  or  special  laws  "granting  to  any  corporation,  association,  or 
individual  any  special  or  exclusive  privilege,  immunity,  or  franchise 
whatever." 

Monopoly   and   competition '^Purchase   of  securities   of   competing 
company -^  Right  to  question -^  Federal  Anti-trtui  Act. 

2.  A  bondholder  is  in  no  position  to  invoke  the  Federal  anti-trust 
Act  against  the  enforcement  of  an  order  of  the  Public  Utilities  Commis- 
ti<m  authorizing  a  telephone  company  to  purchase  the  securities  of  a 
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competing  company,  where  he  has  shown  no  special  damage  resulting 
to  him  from  the  purchase  of  the  securities. 
Franchises -^  Transfer -^  Purchase  of  stock  of  domestic  company  hy 
foreign  tympany, 

3.  A  telephone  utility  organized  under  the  laws  of  another  state 
is  not  prohibited  from  obtaining  control  of  a  competing  domestic  utility 
by  purchasing  a  majority  of  the  stock  and  securities,  by  §  28  of  the 
Illinois  Public  Utilities  Act,  declaring  that  no  franchise,  license,  per- 
mit, or  right  to  own,  operate,  manage,  or  control  any  public  utility, 
except  common  carriers  engaged  in  interstate  commerce,  should  be 
granted  or  transferred  to  any  other  than  a  corporation  organized  under 
the  laws  of  this  state, — especially  where  the  order  of  the  Public  Utili- 
ties Commission  authorizing  the  purchase  of  the  securities  preserves 
the  integrity  of  the  domestic  utility  and  its  franchise  rights, — since  the 
term  "public  utility"  in  §  28  means  the  plant  operated  by  a  public 
utility,  and  the  purchase  of  a  majority  of  the  stock  and  securities  by  a 
foreign  corporation  does  not  devest  the  domestic  corporation  of  its 
franchise  to  own,  operate,  manage,  or  control  its  plant. 

[October  24,  1916.] 

Appeal  by  defendant  from  a  judgment  of  the  Circuit  Court 
of  Sangamon  County,  James  A.  Creighton,  Judge,  affirming  an 
order  of  the  Public  Utilities  Commission  in  favor  of  the  plain- 
tiff authorizing  a  foreign  telephone  company  to  purchase  a  ma- 
jority of  the  stock  and  securities  of  a  competing  domestic  utility ; 
affirmed. 

Appearances:  Burkhalter,  Grossberg,  &  Newfield,  of  Chi- 
cago, for  appellant;  Kosenthal  &  Hamill,  of  Chicago  (John  P. 
Wilson  and  Charles  H.  Hamill,  both  of  Chicago,  of  counsel), 
for  appellees. 

Cooke,  J.,  delivered  the  opinion  of  the  court : 
On  September  20,  1915,  the  Atlantic  &  Pacific  Telephone  & 
Telegraph  Company  (hereinafter  referred  to  as  the  Atlantic  & 
Pacific  company)  and  certain  individuals  as  a  committee  repre- 
senting certain  stockholders  and  bondholders  of  the  Interstate 
Independent  Telephone  &  Telegraph  Company  (hereinafter  re- 
ferred to  as  the  Interstate  company)  and  bondholders  of  the 
Northwestern  Telephone  Company,  filed  their  joint  petition  with 
the  State  Public  Utilities  Commission,  praying  that  said  Com- 
mission grant  leave  to  the  Atlantic  &  Pacific  Company  to  pur- 
chase, and  leave  to  said  committee  and  the  stockholders  and  bond- 
holders represented  by  them  to  sell  and  deliv^  to  the  Atlantic  & 
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Pacific  company,  certain  shares  of  the  capital  stock  and  certain 
bonds  and  equipment  trust  notes  of  the  Interstate  company  and 
certain  bonds  of  the  Northwestern  Telephone  Company.  Subse- 
quently the  American  Telephone  &  Telegraph  Company  (here^ 
inafter  referred  to  as  the  American  company)  filed  its  petition, 
setting  forth  that  it  is  a  corporation  organized  under  the  laws 
of  the  state  of  New  York ;  that  it  owns  all  of  the  capital  stock  of 
the  Atlantic  &  Pacific  company;  that  it  has  power  to  operate, 
and  does  operate,  long-distance  telephone  lines  in  Illinois  and 
other  states,  and  owns  a  large  number  of  shares  of  stock  in  other 
telephone  companies  engaged  in  the  transmission  of  local  tele- 
phone messages;  that  the  proposed  purchase  of  the  shares  of 
stock,  bonds,  and  equipment  trust  notes  of  the  Interstate  com- 
pany and  of  the  bonds  of  the  Northwestern  Telephone  Company 
by  the  Atlantic  &  Pacific  company  is  at  the  direction  and  for  the 
use  of  the  American  company,  it  being  the  intention,  subject  to 
the  regulations  of  the  Commission,  to  incorporate  parts  of  the 
physical  property  of  the  Interstate  Company  with  the  physical 
property  of  some  one  or  more  of  the  subsidiary  companies  of  the 
American  company.  The  prayer  of  the  supplemental  petition 
was  that  the  application  of  the  Atlantic  &  Pacific  company  for 
leave  to  purchase  shares  of  stock  and  securities  of  the  Interstate 
2ompany  and  bonds  of  the  Northwestern  Telephone  Company 
be  treated  as  an  application  on  behalf  of  the  American  company. 
The  Atlantic  &  Pacific  company  is  a  corporation  organized 
under  the  laws  of  New  Jersey,  is  affiliated  with  the  American 
company,  and  is  part  of  the  Bell  system.  The  Interstate  com- 
pany is  also  a  corporation  organized  under  the  laws  of  New 
Jersey.  The  Interstate  company  owns  all  of  the  property  of 
the  Northwestern  Telephone  Company,  subject  to  the  lien  of  a 
trust  deed  securing  bonds  of  the  Northwestern  company.  Some 
time  prior  to  August  1,  1912,  the  American  company,  control- 
ling the  Bell  system,  or  some  one  of  its  subsidiary  companies, 
acquired  a  majority  of  the  shares  of  the  capital  stock  of  the  Inter- 
state company  and  a  majority  of  the  bonds  and  equipment  trust 
notes  of  that  company.  The  Interstate  company  is  engaged  i:: 
the  business  of  operating  telephone  lines  and  exchanges  in  many 
cities  and  towns  in  the  northern  half  of  Illinois  in  competition 

with  the  Bell  system.    For  a  number  of  years  it  has  been  oper- 
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ating  at  a  loss,  and  has  been  unable  to  meet  its  obligations  aa 
they  have  matured,  or  to  furnish  adequate  service  to  the  public. 
A  bill  having  been  filed  in  one  of  the  United  States  district 
courts  on  behalf  of  the  holders  of  equipment  trust  notes  issued  by 
the  Interstate  company,  charging  that  the  Interstate  company 
was  insolvent  and  praying  for  the  appointment  of  a  receiver, 
certain  of  the  stockholders  of  the  Interstate  company  organized 
themselves  into  a  committee  and  opened  negotiations  with  the 
American  company  with  a  view  to  ascertaining  whether  the 
American  company  would  purchase  for  itself,  or  on  behalf  of 
some  of  its  subsidiary  companies,  the  shares  of  stock  and  the 
bonds  and  equipment  trust  notes  not  then  held  by  or  for  it  After 
several  months  of  negotiations  the  Atlantic  &  Pacific  company^ 
a  subsidiary  of  the  American  company,  submitted  a  vmtten 
offer  to  said  committee  for  the  consideration  of  the  holders  of 
the  stock  and  securities  of  the  Interstate  con^pany,  proposing  to 
purchase :  (1)  All  or  not  less  than  90  per  cent  of  the  outstanding 
bonds  of  the  Interstate  company  not  owned  by  the  American 
company  or  its  subsidiary  companies  at  46  per  cent  of  their  par 
value;  (2)  all  or  not  less  than  90  per  cent  of  the  outstanding 
capital  stock  of  the  Interstate  company  not  owned  by  the  Amer- 
ican company  or  its  subsidiary  companies  at  4  per  cent  of  the 
par  value  thereof;  (3)  all  or  not  less  than  90  per  cent  of  the  out* 
standing  equipment  notes  issued  by  the  Interstate  company  not 
owned  by  the  American  company  or  its  subsidiary  companies  at 
70  per  cent  of  the  par  value;  and  (4)  all  or  not  less  than  90 
per  cent  of  the  outstanding  bonds  of  the  Northwestern  Telephone 
Company  not  owned  by  th^  American  company  or  its  sub- 
sidiary companies  at  46  per  cent  of  the  par  value;  provided, 
however,  that  the  proposed  purchase  should  receive  the  approval 
of  all  Federal,  state,  and  municipal  authorities  whose  consent  to 
the  transaction  should,  in  the  opinion  of  the  purchaser,  be  de- 
sirable; and  provided,  further,  that  said  securities,  upon  de- 
livery to  the  purchaser,  should  be  accompanied  by  resignations 
of  the  directors  and  other  officers  of  the  Interstate  company,  to 
take  effect  upon  their  acceptance. 

The  committee  submitted  the  proposal  to  the  holders  of  the 
bonds,  stocks,  and  equipment  trust  notes,  and  advised  the  accept- 
ance of  the  offer  and  the  deposit  of  the  shares  of  stock  and  se- 
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ourities  with  the  Northern  Trust  Company  for  delivery  by  the 
committee  to  the  Atlantic  &  Pacific  company  Thereafter  ap- 
proximately 85  per  cent  of  the  bonds,  86  per  cent  of  the  shares  of 
stodk,  and  98  per  cent  of  the  equipment  trust  notes  of  the  Inter- 
state company  not  already  held  by  or  in  the  interest  of  the 
American  company,  and  93  per  cent  of  the  bonds  of  the  North- 
western company,  were  deposited  with  the  Northern  Trust  Com- 
pany for  delivery  by  the  committee  to  the  Atlantic  &  Pacific 
Company  up<m  the  terms  stated  in  the  offer  made  by  that  com- 
pany. Edwin  Romberg,  the  owner  of  14  bonds  of  the  Interstate 
company  and  the  holder  in  trust  of  two  other  bonds  of  that 
company,  each  bond  being  of  the  par  value  of  $1,000,  refused  to 
accept  the  offer  for  the  purchase  of  the  bonds  owned  and  con- 
trolled by  him.  The  Atlantic  &  Piacific  conjpany  thereafter 
waived  the  requirement  that  at  least  90  per  cent  of  each  class  of 
securities  must  be  tendered,  and  offered  to  accept  such  shares  of 
stock  and  securities  as  were  on  deposit  with  the  Northern  Trust 
Company  on  May  27, 1915. 

Various  telephone  companies  filed  intervening  petitions,  set- 
ting up  contracts  for  telephone  connections  with  the  Interstate 
company  and  praying  that  their  rights  under  such  contracts  be 
protected  by  the  Commission  in  case  the  prayer  of  the  petition 
should  be  granted.  Bomberg  filed  objections  to  the  petition, 
based  upon  the  ground  that  the  ultimate  object  of  the  proposed 
purcbase  is  the  creation  and  perpetuation  of  a  monopoly  in  the 
telephone  business  in  the  territory  in  which  the  Interstate  com* 
pany  and  the  Bell  system  are  now  both  operating. 

The  respective  parties  offered  evidence  before  the  Commission, 
after  considering  which  the  Conmiission  entered  an  order,  find- 
ing the  facts  as  above  set  forth,  and  that  it  is  to  the  best  interests 
of  the  Interstate  company,  and  the  telephone-using  public,  and  of 
the  people  of  the  state  of  Illinois  that  the  prayer  of  the  original 
and  supplemental  petitions  be  granted  on  the  terms  and  con* 
ditions  specified  in  the  order.  The  order  granted  leave  to  the 
Atlantic  &  Pacific  company  to  purchase  the  outstanding  stock, 
bonds,  and  equipment  trust  notes  of  the  Interstate  company  and 
the  bonds  of  the  Norlhwestem  Telephone  Company  at  the  price 
stated  in  the  offer  made  by  it,  and  authorized  the  Atlantic  & 

Pacific  company  to  sell  and  transfer  the  same  to  the  American 
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company,  and  authorized  the  lattCT  company  to  hold,  own,  and 
control  such  bonds,  stock,  and  notes ;  provided,  however,  that  until 
the  further  order  of  the  Commission  the  Interstate  company  shall 
continue  as  a  separate  corporate  entity,  and  shall  be  operated  as 
*  such  and  shall  keep  up  its  equipment  so  as. to  provide  adequate 
service;  and  provided,  further,  liiat  all  existing  contracts  between 
the  Interstate  company  and  other  companies  shall  be  fully  kept 
and  performed,  together  with  the  division  of  business,  rates,  tolls, 
and  charges  and  the  routing  of  messages  as  provided  in  such  con- 
tracts or  by  existing  methods  of  handling  business,  all  of  which 
shall  continue  as  they  now  exist ;  provided,  however,  that  if  any 
portion  of  ihe  lines  or  plant  of  said  Interstate'  company  (toll 
lines  excluded)  shall  become  so  impaired  that  adequate  service 
thereover  shall  be  impossible,  the  Atlantic  &  Padfic  company 
may  provide  substitutes  therefor,  similar  in  quality  and  quantity, 
which  will  permit  such  service  to  be  furnished  the  same  as  it 
would  be  furnished  under  existing  contracts  or  methods  of  doing 
business  if  the  lines  of  the  Interstate  company  were  used.  The 
order  stated  that  it  was  entered  upon  the  further  condition  that 
the  money  expended  by  the  Atlantic  &  Pacific  company  and  the 
American  company  in  purchasing  the  stocks  and  securities  above 
described  should  not  be  considered  as  an  expenditure  of  capital 
funds,  and  that  neither  of  said  companies,  its  successors,  lessees, 
or  assigns,  shall  at  any  time  issue  stocks,  bonds,  or  other  evidences 
of  indebtedness  for  the  purpose  of  reimbursing  its  treasury  for 
the  money  expended  in  the  purchase  of  said  stocks  and  securities. 
It  was  further  provided  that  the  order  should  not  become  effective 
unless  the  Atlantic  &  Pacific  company  and  the  American  com- 
pany should,  within  ten  days,  notify  the  CcMnmission,  in  writing, 
of  their  acceptance  of  all  the  terms  and  conditions  of  the  order. 
The  CoBMuission  retained  jurisdiction  of  the  subject  matter  and 
of  the  parties  to  enter  hereafter  such  order  with  reference  to  the 
control  or  disposition  of  the  Interstate  company  as  may  be  within 
the  jurisdiction  of  the  Commission  and  as  circumstances  may 
require.  Eomberg  alone  prosecuted  an  appeal  to  the  circuit  court 
of  Sangamon  county,  where  the  order  of  the  Conmiission  was 
affirmed,  and  he  has  prosecuted  a  further  appeal  to  this  court. 

[1]  Section  27  of  ihe  state  Public  Utilities  Act  provides  in 
part:  'With  the  consent  and  approval  of  the  Commissicm,  a 
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puUIo  utilitj  may  pufchaae,  acquire^  take,  or  hold  fitoek,  stock 
oertifioates,  bonds^  notee,  or  other  evidences  of  indebtedness  of 
another  publio  utility."     Hurd's  Stat.  1916,  p.  2027, 

It  is  by  virtue  oi  this  provision  of  the  statutes  that  the  At- 
lantic &  Pacific  company  or  the  American  company  has  acquired 
the  right,  with  the  consent  and  approval  of  the  State  Public 
Utilities  Commission,  to  purchase  the  stock,  bonds,  or  other  evi- 
dences of  indebtedness  of  a  competing  public  utility,  if  such  right 
exists. 

Appellant  contends  that  said  §  27,  in  so  far  ae  it  purports  to 
confer  upon  one  public  utility  the  right  to  obtain  control  of  an- 
other competing  public  utility  through  the  purchase  of  its  stock, 
bonds,  and  other  evidence  of  indebtedness,  contravenes  the  pub- 
lic poli<^  of  this  state,  and  is  therefore  void*  Whether  an  act  of  the 
legislature  ia  void  because  it  contravenes  the  public  policy  of  the 
state  depends  upon  whether  the  public  policy  upon  the  particular 
subject  has  been  established  by  statute,  or  is  a  part  of  the  common 
law,  or  has  been  declared  by  some  provision  of  the  state  Consti- 
tution. If  it  exists  merely  by  virtue  of  some  statute  or  the  com- 
mon law,  it  may  be  chfinged  by  the  legislature  at  wilL  If  the  Con- 
stitution has  declared  the  public  policy  of  the  state  with  reference 
to  the  particular  subject  the  legislature  is  powerless  to  change  it. 
The  fact  that  the  common  law  or  some  former  statute  prohibited 
one  public  utility  from  obtaining  control  over  anoth^r  competing 
public  utility  through  the  purchase  of  its  stocks,  bonds,  and  other 
evidences  of  indebtedness  is  therefore  not  a  sufficient  ground  for 
holding  that  the  provision  of  said  §  27  above  quoted  is  void 
because  it  contravenes  the  public  policy  of  the  state. 

Appellant  contends,  however,  that  §  22,  art.  4,  of  the  state  Con- 
stitution, which  provides  that  the  general  assembly  shall  not  pass 
local  or  special  laws  "granting  to  any  corporation,  associatioi^  or 
individual  any  special  or  exclusive  privilege,  immunity,  or  fran- 
chise whatever,'*  constitutes  a  clear  declaration  that  the  public 
policy  of  the  state  is  opposed  to  monopolies,  and  that  an  act  of  the 
l^slature,  attempting  to  authorize  and  l^alize  the  elin^ination 
of  competition,  is  therefore  unconstitutional  and  void.  In  sup- 
port of  this  contention  the  appellant  relies  upon  certain  language 
used  in  People  ex  reL  Peabody  v.  Chicjago  Gas  Trust  Co. 
130  HI.  268,  8  L.R.A.  497,  17  Am.  St.  Rep.  319,  22  N.  E. 
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798,  and  Dunbar  v.  American  Teleph.  &  Teleg.  Co.  238  111. 
456,  87  N.  E.  621.  In  the  first  of  these  cases  it  appeared 
that  the  Chicago  Gas  Trust  Company  had  been  organized 
under  the  General  Incorporation  Act  of  this  state  for  the  ex- 
press purpose,  among  others,  as  stated  in  its  articles  of  asso- 
ciation, of  purchasing  and  holding  the  capital  stock  of  any  gas  or 
electric  company  or  companies  in  the  city  of  Chicago  or  elsewhere 
in  the  state  of  Illinois,  and  that  after  its  organization  it  proceeded 
to  acquire  the  shares  of  stock  of  each  of  the  gas  companies  then 
furnishing  gas  to  the  city  of  Chicago  and  its  inhabitants.  We  held 
that  this  action  on  the  part  of  the  Chicago  Gas  Trust  Company 
was  illegal  on  two  grounds:  First,  because  the  legislature  had 
not  conferred  upon  corporations  organized  under  the  General 
Incorporation  Act  for  some  purpose  specified  in  that  act  the 
power  to  purchase  and  hold  shares  of  stock  of  other  corporations ; 
and,  second,  because,  by  the  common  law,  contracts  having  a 
tendency  to  create  monopolies  were  void,  and  the  General  In- 
corporation Act,  which  provides  that  corporations  may  be  formed 
in  the  manner  provided  by  the  act  for  any  lawful  purpose,  except 
certain  specified  purposes,  did  not  authorize  the  organization  of 
a  corporation  for  the  purpose  of  purchasing  and  holding  the  capi- 
tal stock  of  all  other  corporations  engaged  in  the  same  kind  of 
business  in  the  city  of  Chicago  or  elsewhere  in  ihe  state  of  Illi- 
nois, as  that  was  not  a  lawful  purpose.  That  part  of  the  opinion 
upon  which  appellant  relies  is  as  follows : 

'*We  have  been  referred  to  more  than  fifty  special  charters 
granted  by  the  legislature  of  this  state,  in  the  years  1853,  1854, 
1855,  1857,  1859,  1861,  1865,  1867,  and  1869,  to  gas  companies 
in  various  cities  and  towns  in  the  state,  each  one  of  which  confers 
the  exclusive  privilege  of  laying  gas  pipes  in  the  streets  for  a 
nuqjber  of  years.  But  when  the  Constitution  of  1870  was 
adopted,  it  provided,  in  §  22,  art  4,  that  the  general  assembly 
should  pass  no  local  or  special  law  for  ^granting  to  any  corpora- 
tion, association,  or  individual  any  special  or  exclusive  privilege, 
immunity,  or  franchise  whatever,'  and,  in  §  1,  art  11,  that  *no 
corporation  shall  be  created  by  special  laws  .  .  .  but  the 
general  assembly  shall  provide,  by  general  laws,  for  the  organiza- 
tion of  all  corporations  hereafter  to  be  created.'    Manifestly  the 

Constitution  of  1870  reversed  the  old  policy  of  granting  exclusive 
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privileges  to  gas  companies.  After  1870  the  public  policy  of  the 
state  was  against  the  granting  of  ezehisiTO  privileges  to  corpora- 
tions of  any  kind.  The  General  Incorporation  Act  of  1872  was 
passed  in  pursuance  of  §  1,  art  11.  The  prohibition  of  special 
charters  granting  exclusive  privileges,  and  the  authorization  of 
incorporations  under  a  g^ieral  law,  followed  by  the  passage  of 
such  a  law,  put  the  people  of  this  state  on  record  as  being  opposed 
to  the  creation  of  monopolies  of  all  kinds.  But  of  what  avail  is 
it  that  any  number  of  gas  companies  may  be  formed  under  the 
general  incorporation  law  if  a  giant  trust  company  can  be  clothed 
with  the  power  of  buying  up  and  holding  the  stock  and  property 
of  such  companies,  and,  through  the  control  thereby  attained, 
can  direct  all  their  operations  and  weld  them  into  one  huge  com- 
bination? The  several  privileges  or  franchises  intended  to  be 
exercised  by  a  number  of  companies  are  thus  vested  exclusively 
in  a  single  corporation.  To  create  one  corporation  for  the  express 
purpose  of  enabling  it  to  control  all  the  corporations  engaged  in 
a  certain  kind  of  business,  and  particularly  a  business  of  a  public 
character,  is  not  only  opposed  to  the  public  policy  of  the  state,  but 
is  in  contravention  of  the  spirit,  if  not  the  letter,  of  the  Constitu- 
tion. That  the  exercise  of  the  power  attempted  to  be  conferred 
upon  the  appellee  company  must  result  in  the  creation  of  a 
monopoly  results  from  the  very  nature  of  the  power  itself.  .  .  . 
Suppose  that  after  appellee  had  purchased  and  become  the  holder 
of  the  majority  of  shares  of  stock  of  the  four  companies  in  Chi- 
cago, Another  corporation  had  been  organized  with  the  same  ob- 
ject in  view ;  that  is  to  say,  for  the  purpose  of  purchasing  and 
holding  a  majority  of  the  shares  of  stock  of  the  gas  companies  in 
Chicago.  There  being  only  four  of  such  companies,  what  would 
there  be  for  the  corporation  last  formed  to  do  ?  It  could  not  carry 
out  the  object  of  its  creation,  because  the  stock  it  was  formed  to 
buy  was  already  owned  by  an  existing  corporation.  Hence  to 
grant  to  the  appellee  the  privilege  of  purchasing  and  holding  the 
capital  stock  of  any  gas  company  in  Chicago  is  to  grant  to  it  a 
privilege  which  is  exclusive  in  its  character.  It  is  making  use 
of  the  general  incorporation  law  to  secure  a  special  'privilege, 
immunity  or  franchise.*  It  is  obtaining  a  special  charter,  under 
the  cover  and  through  the  machinery  of  that  law,  for  a  purpose 
forbidden  by  the  Constitution.  To  create  one  corporation  that 
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it  may  destroy  tibe  energies  of  all  other  corporations  of  a  given 
kind  and  suck  their  life  blbod  out  of  them  is  not  a  'lawful  pur- 
pose.'** 

Afterwards,  in  1897,  the  legislature  passed  an  act  authorizing 
the  consolidation  and  merger  into  one  corporation  of  all  gits  oowr 
panics  organized  in  this  state  doing  business  in  the  same  cityi 
town,  or  village.  Kurd's  Eev,  Stat  1915-16,  p.  687.  A  merger, 
under  the  provisions  of  this  act,  of  the  gas  companies  doing 
business  in  Chicago,  was  attacked,  but  was  held  valid  in  People 
ex  rel.  Deneen  v.  People's  Gaslight*&  Coke  Co.  205  III  482,  98 
Am.  St.  Eep.  244,  68  N.  E.  950,  it  being  there  held  that  the  Act 
of  1897  under  which  the  gas  companies  were  merged  into  one 
corporation  is  not  in  violation  of  §  22,  art  4,  of  the  Constitution, 
and  that  as  §  11  of  the  act  (Kurd's  Eev.  Stat  1915-16,  chap. 
32,  §  167)  provides  that  the  corporation  into  which  any  com- 
panies are  merged  shall  not  increase  the  price  charged  for  gas 
of  the  quality  furnished  to  consumers  during  any  part  of  the  year 
immediately  preceding  such  consolidation  and  merger,  and  shall 
furnish  gas  to  consumers  as  good  in  quality  as  that  furnished 
previous  to  the  consolidation  and  merger,  and  aS  §  12  provides 
for  the  infliction  of  penalties  for  the  violation  of  the  provisions 
of  §  11  and  the  recovery  of  damages  by  any  person  injured  there- 
by, the  act  neither  promotes  nor  ci*eates  a  monopoly. 

The  Dunbar  Case,  supra,  presented  the  question  whether  one 
corporation  organized  for  a  lawful  purpose  could  l^ally  purchase 
a  majority  of  the  shares  of  stock  of  a  competing  company,  and  in 
holding  that  it  could  not,  the  rules  of  law  applied  in  People  ex 
rel.  Peabody  v.  Chicago  Gas  Trust  Co.  supra,  were  followed. 
That  part  of  the  opinion  upon  which  appellant  relies  is  as  foU 
lows:  ^The  public  policy  of  the  state  on  any  question  is  to  be 
sought  for  in  the  Constitution  and  legislation  as  interpreted  and 
expounded  by  the  courts.  Section  22,  art.  4,  of  the  Constitution 
of  1870  provides  that  the  general  assembly  shall  pass  no  local  or 
special  law  for  'granting  to  any  corporation,  association^  or  indi- 
vidual any  special  or  exclusive  privilege,  immunity,  or  franchise 
whatever.'  This  is  a  clear  declaration  that  the  public  policy  of 
this  state  is  opposed  to  all  exclusive  and  monopolistic  franchises 
and  powers,  of  whatsoever  kind  or  character." 

That  it  was  not  the  intention  of  this  court  in  either  of  the  cases 
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relied  upon  by  appellant  to  announce  the  doctrine  that  §  22,  art 
4,  of  the  Constitution  had  declared  as  the  public  policy  of  the 
state  that  no  law  should  be  passed  by  the  legislature  or  contract 
made  between  individuals  the  effect  of  which  would  be  to  sup- 
press or  eliminate  competition,  is  evident  from  the  decision  ren- 
dered in  People  ex  rel.  Deneen  v.  People's  Gaslight  &  Coke  Co. 
supra,  and  other  cases  in  which  the  question  was  directly  involved 
and  expressly  decided.  In  Venner  v.  Chicago  City  E.  Co.  258 
111.  523, 101  N,  E.  949,  we  upheld  an  agreement  made  under  and 
by  virtue  of  an  ordinance  of  the  city  of  Chicago,  the  effect  of 
which  was  to  place  the  joint  operation  of  all  the  surface  lines  of  • 
street  railway  in  the  city  of  Chicago  under  a  single  management, 
notwithstanding  the  fact  that  one  of  the  results  of  unified  opera- 
tion would  be  to  eliminate  competition.  We  there  held  that  the 
city  council  has  the  right  to  declare  whether  the  operation  of 
street  railways  in  the  streets  of  a  city  shall  be  competitive  or 
monopolistic,  and  this  holding  was  approved  and  followed  in 
People  V.  Chicago,  270  111.  188,  110  N.  E.  366.  Again,  in 
Union  Trust  &  Sav.  Bank  v.  Kinloch  Long  Distance  Teleph.  Co. 
258  HI,  202,  45  L.R.A.(N.S.)  465,  101  N.  E.  535,  Ann.  Cas. 
1914B,  258,  we  said:  "The  courts  have  declared  the  public 
policy  of  the  state,  in  accordance  with  the  common  law,  to  be 
opposed  to  such  contracts  which  tend  to  put  the  power  to  render 
public  service  in  the  hands  of  one  corporation  and  to  take  it  away 
from  all  others.  The  legislature  has  the  power  to  change  this 
policy.  It  is  a  legislative  question  whether  the  public  interest 
will  be  promoted  by  monopolistic  rather  than  competitive  serv- 
ice." 

The  public  policy  of  the  state,  as  declared  by  §  22,  art.  4,  of 
the  Constitution,  is  not  opposed  to  the  elimination  of  competi- 
tion in  all  cases,  but  only  applies  where  a  "monopoly,^^  in  the 
sense  in  which  that  word  was  used  in  the  common  law,  would  be 
thereby  created,  viz.,  where  competition  is  eliminated  by  confer- 
ring upon  a  specified  person  or  corporation  the  right  to  exclude 
all  others  from  engaging  in  the  same  business,  in  the  same  field 
of  operation,  or  by  upholding  the  validity  of  contracts  and  agree- 
ments which  place  it  within  the  power  of  certain  individuals  or 
corporations  to  control  production  and  fix  prices,  thereby  result- 
ing in  injury  to  the  public  Ko  such  consequences  can  follow  the 
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purchase  by  the  American  company  of  a  controlling  interest  in 
the  Interstate  company  under  the  authority  conferred  upon  it  by 
the  State  Public  Utilities  Act.  The  American  company  will  not, 
by  this  purchase,  acquire  the  right  to  exclude  any  other  person 
or  corporation  from  engaging  in  the  telephone  business  in  the 
same  field  of  operation,  nor  will  it  be  within  its  power  to, arbi- 
trarily limit  the  service  to  be  furnished  to  the  public,  or  fix  the 
rates  to  be  charged  for  the  service  rendered.  The  state  possesses 
the  right  to  exercise  supervision  over  public  utilities  with  refer- 
ence to  such  matters,  and  has  made  provision  for  the  exercise  of 
such  right  through  the  State  Public  Utilities  Commission.  In- 
stead of  resulting  in  injury  to  the  public,  the  tendency  of  the 
elimination  of  the  Interstate  company  as  a  competitor  of  the 
Bell  system  would  be  to  benefit  the  public.  As  we  said  in  Union 
Trust  &  Sav.  Bank  v.  Kinloch  Long  Distance  Teleph.  Co.  supra : 
"It  is  the  possibility  of  connection  with  a  large  number  of  in- 
struments that  gives  usefulness  to  the  system.  The  use  of  the 
telephone  has  come  to  be  quite  generally  regarded,  not  as  a  luxury 
or  convenience,  but  a  necessity,  and  it  is  essential  to  the  greatest 
public  convenience  that  all  users  of  telephones  should  be  able  to 
secure,  as  nearly  as  possible,  direct  connection  with  all  other 
users." 

To  the  same  effect  is  State  Public  Utilities  Commission  ex 
rel.  Pike  County  Teleph.  Co.  v.  Noble  (No.  10511)  276  111.  121, 
P.U.R.1917A,  520,  113  N.  E.  910.  The  interests  of  the  public 
are  best  served  not  by  competition  in  the  telephone  business,  but 
by  the  consolidation  and  merger  of  competing  lines  and  regula- 
tion as  to  rates  and  service  by  the  state  or  some  agency  thereof. 

In  our  opinion  one  of  the  purposes  of  the  provision  of  §  27  of 
the  state  Public  Utilities  Act  above  quoted  was  to  afford  relief 
to  the  public  where  such  a  state  of  facts  exists  as  was  disclosed  to 
the  Commission  in  this  case ;  that  the  provision  applies  to  com- 
peting as  well  as  noncompeting  public  utilities,  and  that  in  so  far 
as  it  purports  to  confer  upon  one  public  utility  the  right  to  obtain 
control  of  another  competing  public  utility  through  the  purchase 
of  stock,  bonds,  and  other  evidences  of  indebtedness,  it  is  not  in 
violation  of  the  public  policy  of  this  state  as  declared  by  §  22,  art 
4,  of  the  state  Constitution. 

[2]  It  is  also  urged  that  the  purchase  of  the  stocks,  bonds,  and 
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securities  of  the  Interstate  company  by  a  competing  company 
violates  the  Federal  Anti-trust  Law.  Appellant  is  in  no  position 
to  invoke  the  Federal  Anti-trust  Act  in  this  case.  The  enforce- 
ment of  the  provisions  of  that  act  is,  by  the  terms  of  the  act 
itself,  committed  to  the  Attorney  General  of  the  United  States, 
except  in  cases  where  an  individual  can  show  some  special  damage 
resulting  to  him  from  a  violation,  of  the  provisions  of  the  act 
Minnesota  v.  Northern  Securities  Co.  194  U.  S.  48,  48  L.  ed. 
87,  24  Sup.  Ct.  Kep.  598;  D.  E.  Wilder  Mfg.  Co.  v.  Com  Prod- 
ucts Kef.  Co.  236  U.  S.  165,  59  L.  ed.  520,  35  Sup.  Ct.  Kep. 
398,  Ann.  Cas.  1916A,  118.  Appellant  has  shown  no  special 
damage  resulting  to  him  from  the  purchase  by  the  American 
company  of  stock  and  bonds  of  the  Interstate  company  from  per- 
sons other  than  appellant,  and  the  question  whether  the  trans- 
action violates  the  Federal  Anti-trust  Act  cannot  be  determined 
in  this  suit. 

[3]  It  is  finally  contended  that  §  28  of  the  state  Public  Utili- 
ties Act  prohibits  the  Atlantic  &  Pacific  company  and  the  Ameri- 
can company,  both  of  which  are  foreign  corporations,  from  pur- 
chasing a  majority  of  the  stock  and  securities  of  the  Interstate 
company  and  thereby  obtaining  control  of  that  company.  That 
section  is  as  follows : 

"No  franchise,  license,  permit,  or  right  to  own,  operate,  man- 
age, or  control  any  public  utility,  except  common  carriers  en- 
gaged in  interstate  commerce,  shall  be  hereafter  granted  or  trans- 
ferred to  any  grantee  or  transferee  other  than  a  corporation  duly 
incorporated  under  the  laws  of  this  state. 

"No  public  utility  shall  be  in  any  manner  exempt  from  the 
provisions  of  this  act  because  or  by  virtue  of  the  fact  that  it  may 
be  or  may  have  been  incorporated  or  organized  under  the  laws  of 
another  state,  or  of  the  United  States,  or  of  a  foreign  country." 

Notwithstanding  the  fact  that  by  §  10  of  the  act  the  term 
"public  utility,"  when  used  in  the  act,  is  declared  to  mean  "every 
corporation,  company,  association,  joint-stock  co^lpany,  or  asso- 
ciation, firm,  partnership,  or  individual"  engaged  in  certain  lines 
of  business,  it  is  evident  that  the  term  as  used  in  the  first  para- 
graph of  said  §  28  cannot  be  given  such  meaning.  If  the  term 
as  there  used  be  given  the  meaning  declared  by  §  10,  the  section 

would,  in  eflfect,  provide  that  no  franchise,  license,  permit,  or 
P.U.R.1917B. 
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right  to  own,  operate,  manage,  or  control  any  corporation,  etc.,  or 
individual  engaged  in  the  lines  of  business  specified,  should  be 
granted  or  transferred  to  any  other  than  a  corporation  organized 
under  the  laws  of  this  state.  The  term  "public  utility"  as  used 
in  the  first  paragraph  of  §  28  evidently  means  the  plant  operated 
by  a  public  utility,  and  the  section  requires  that  the  franchise 
to  own,  operate,  manage,  or  control  the  plant  shall  be  vested  in  a 
corporation  organized  under  the  laws  of  this  state.  The  purchase 
by  the  American  company  of  a  majority  of  the  shares  of  stock  and 
securities  of  the  Interstate  company  has  not  devested,  and  can- 
not devest,  the  Interstate  company  of  its  franchise  to  own,  oper- 
ate, manage,  or  control  its  plant.  The  order  of  the  Commission 
expressly  preserves  the  integrity  of  the  Interstate  company  and 
its  franchise  rights.  There  is  therefore  nothing  in  this  transaction 
which  violates  the  provisions  of  §  28  of  the  state  Public  Utilities 
Act. 

The  judgment  of  the  Circuit  Court  is  affirmed. 

Judgment  affirmed. 

Eehearing  denied  December  8,  1916. 


Hil^INOIS  PUBIilC  UTIIilTIBS  COMMISSION 

EE  MISSISSIPPI  VALLEY  TELEPHONE  COMPANY. 

[4598.] 

CanstittUional  law  —  Impairment  of  oon^roMSt  —  RegtiUnion  of  rates. 

1.  A  munioipal  franchise  establiahing  telephone  rates  does  not  pre- 
vent the  Illinois  Commission  from  establishing  different  rates  where 
the  state  never  expressly  delegated  power  to  regulate  rates  to  the  mu- 
nicipality. 

Depreciation  —  Annual  allowance  —  Telephones, 

2.  An  annual  depreciation  allowance  of  6  per  cent  of  the  r^ro- 
duction  cost  new  of  a  telephone  plant  was  made  in  %  rate  valuation, 
rather  than  7.3  per  cent  claimed  by  »the  utility. 

IHeorinUnation  —  Rates  —  Telephones, 

3.  Under  the  rules  adopted  by  the  Illinois  Oommission,  tel^hones 
are  required  to  publish  a  separate  rate  for  a  business  telephone  and 
for  a  residence  telephone,  and  a  combined  rate  for  a  business  telephone 
and  a  residence  telephone  which  is  less  than  the  sum  of  regularly  pub- 
lished business  and  residence  rates  is  unlawful. 

P.U.R.1917B. 
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Fayment -^  Discount  for  prompt  payment, 

4.  Allowing  a  discount  from  the  regular  monthly  rental,  where 
payment  is  made  on  or  before  a  certain  date,  is  reasonable,  as  it  tends 
to  dimiaish  collection  expenses  and  losses  from  unpaid  rentals,  and  to 
lighten  the  burden  upon  the  patron  who  pays  promptly. 

DlaaHmination -^  Payment -^  City  and  rural  telephone  auhacrihera. 

5.  It  is  not  unreasonable  to  apply  different  rules  governing  the 
manner  of  making  collections  from  city  and  rural  telephone  sub- 
scribers, e.  g,,  making  city  rentals  payable  monthly  with  a  discount 
of  25  cents  if  paid  by  the  16th  day  of  the  month,  and  making  rural 
telephone  rentals  payable  annually  during  the  first  half  of  the  year  in 
which  the  service  is  rendered,  with  a  discount  of  $1  if  so  paid. 

Discrimhiation  —  Payment  —  Rules  governing. 

6.  Applying  different  rules  governing  payment  to  different  classes 
of  telephone  subscribers  within  a  city,  such  as  requiring  advance  pay- 
ment from  some  and  allowing  discount  for  prompt  payment  to  others, 
is  unreasonable,  if  not  discriminatory,  particularly  in  cases  where  all 
service  is  furnished  on  a  flat-rate  basis. 

[September  5^  1916.] 

Application  for  authority  to  increase  telephone  rates  at  Ham- 
ilton; order  establishing  a  new  schedule  of  rates  and  amending 
rules  governing  payment 

Yates,  Commissioner: 

The  petitioner  is  a  public  utility,  engaged  in  the  operation  of 
a  telephone  system  in  Hancock  county,  Illinois,  with  its  prin- 
cipal place  of  business  at  Carthage.  The  application  sets  forth 
that  the  petitioner  now  has  in  effect  certain  rates  that  are  dis- 
criminatory ;  also,  that  the  present  rates  do  not  produce  sufficient 
revenue  to  pay  the  necessary  expense  of  operation.  Application 
is  made  for  authority  to  establish  a  new  schedule  of  rates,  the 
revenue  from  which  will  be  sufficient  to  cover  liie  expense  of  op- 
eration, provide  a  reserve  for  depreciation,  and  pay  a  reasonable 
return  on  the  investment. 

The  application  sets  forth  the  rates  now  in  force  and  effect  as 
follows : 

Individual  line  business  telephones $12.00  per  year 

2-party  line  tele^^ones — ^business  and  residence  telephones 

on  same  line 24.00  per  year 

Individual  line  residence  telephones 12.00  per  year 

2-party  line  residence  telephones    12.00  per  year 

4-party  line  residence  telephones 12.00  per  year 

Extension  telephones   (wall  type) (J.OO  per  year 

Multiparty  line  rural  telephones ,. . .     12.00  per  year 

Switching  charge  for  rural  service  stations 6.00  per  year 

Employees  (operators)  25  per  cent  discount  from  regular  rate. 
P.U.R.1917B.  24 
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The  rates  that  the  petitioner  proposes  to  put  into  effect  are  as 
follows : 

2-party  line  telephones — business  and  residence  telephones  $24.00  per  year 

Individual  line  business  telephones 

on    same   line    39.00  per  year 

Individual  line  residence  telephones   21.00  per  year 

2-party  line  residence  telephones    18.00  per  year 

4-party  line  residence  telephones 15.00  per  year 

Churches    12.00  per  year 

Extension  telephones   6.00  per  year 

Multiparty  line  rural  telephones 13.00  per  year 

Call    (extension)    bells    3.00  per  year 

Desk  telephone  equipment,  additional  to  above  rates 1.80  per  year 

Switching  charge  for  rural  service  stations 7.00  per  year 

Rvles  Governing  Payment  of  Charges. 

Business  telephone  rentals  and  combination  business  and  resi- 
dence telephone  rentals  are  payable  monthly,  in  advance. 

Eesidence  telephone  rentals  are  payable  at  the  office  of  the  com- 
pany monthly,  and  if  paid  by  the  15th  day  of  the  month,  a  dis- 
count of  25  per  cent  per  month  from  the  residence  rates  will  be 
allowed. 

Rural  telephone  rentals  shall  be  payable  annually,  during  the 
first  half  of  the  year  in  which  the  service  is  rendered,  at  the  office 
of  the  company  in  Carthage,  and  if  so  paid,  a  discount  of  $1  from 
.  the  party  line  rural  rate  will  be  allowed. 

Switching  charges  shall  be  payable  during  the  first  half  of  the 
year  in  which  the  service  is  rendered,  at  the  office  of  the  com- 
pany, and  if  so  paid,  a  discount  of  $1  will  be  allowed. 

For  all  new  rural  installations,  the  subscriber  shall  pay,  at  the 
time  of  installation,  for  a  period  of  not  less  than  six  months. 

For  all  new  city  residence  installations,  a  subscriber  may  be 
required  to  pay,  in  advance,  three  months'  rental. 

The  city  of  Hamilton,  by  its  city  attorney,  Roy  H.  Orr,  file<l 
an  intervening  petition.  Such  intervening  petition  asks  that  the 
application  of  the  Mississippi  Valley  Telephone  Company  be  de- 
nied, because  of  the  terms  of  a  certain  ordinance  passed  by  the 
city  council  of  the  city  of  Hamilton  on  June  11,  1904,  granting 
franchise  rights  to  the  Mississippi  Valley  Telephone  Company 
and  fixing  a  maximum  rate  of  $12  per  year  for  residence  tele- 
phones and  $15  per  year  for  business  telephones. 

Hearings  were  held  before  the  Commission,  at  Springfield 
March  7  and  April  14,  1916.    Ben  B.  Boynton,  attorney,  and 

P.U.R.1917B.  I 
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0.  F.  Berry,  president,  appeared  for  the  petitioner;  no  one  ap- 
peared objecting. 

[1]  Regarding  the  intervening  petition  of  the  city  of  Hamil- 
ton, the  act  to  provide  for  the  regulation  of  puUic  utilities  in  this 
state  expressly  authorizes  this  CcHnmission  to  determine  and  fix 
the  just,  reasonable,  and  sufficient  rates  or  other  charges, 
classifications,  rules,  regulations,  contracts,  or  practices  of  any 
public  utility  doing  business  within  this  state.  No  limitation  of 
such  powers  of  this  Commission  is  to  be  found  in  the  act. 

The  statute  providing  for  the  r^ulation  of  public  utilities 
within  this  state  was  passed  in  the  exercise  of  the  police  powers 
of  the  state,  and  all  ordinances  or  contracts  affecting  rates  or 
charges  by  public  utilities,  for  commodities  or  services  to  be  ren- 
dered or  performed  by  them,  must  be  held  to  have  been  made  in 
view  of,  and  subject  to,  the  right  of  the  state  to  exercise  this 
police  power  in  such  a  way  as  to  disregard  such  contracts  or 
ordinances  if  the  interests  and  welfare  of  the  public  should  so 
demand.  Ee  Fairbury  Teleph.  Co.  1  Ann.  Eep.  111.  P.  U.  C. 
p.  495. 

The  power  of  the  legislature  to  regulate  public  utilities  cannot 
be  destroyed  or  limited  because  the  regulation  may,  to  some  ex- 
tent, affect  the  power  to  contract,  or  even  existing  contracts. 
Re  Polo  Mut.  Teleph.  Co.  50  A.  T.  &  T.  Co.  Com.  L.  p.  595. 
Unless  there  has  been  an  express  delegation  of  the  power  to  a 
municipality,  the  power  to  r^ilate  rates  remains  vested  in  the 
state,  and  since  the  state  of  Illinois  has  never  devested  itself  of 
the  power  to  regulate  tlie  rates  of  telephone  companies,  the  Com- 
mission is  not  bound  by  the  ordinance  granting  franchise 
rights  to  the  Mississippi  Valley  Telephone  Company  in  the  city 
of  Hamilton  in  so  far  as  said  ordinance  attempts  to  establish  the 
rates  to  be  charged  by  the  company.  The  prayer  of  the  inter- 
vening petitioner,  city  of  Hamilton,  therefore  will  be  denied. 

The  petitioner  filed  an  inventory  and  appraisal  of  its  Hamilton 
exchange  property  and  a  "rate  study,"  including  statements  of 
earnings  and  expenses  and  the  number  of  telephones  in  service 
under  the  various  classifications  as  of  November  1, 1915. 

A  coinplete  field  check  of  the  inventory  filed  by  the  peti- 
tioner was  made  by  the  engineering  staff  of  the  Commission, 

and  the  inventory  was  found  to  be  substantially  correct. 
P.U.R.1917B. 
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The  condition  per  cent  of  the  property  was  determined  by 
the  petitioner  by  a  combination  of  the  straight-line  and  inspec- 
tion methods.  The  same  methods  were  used  by  the  Commission's 
engineers,  but  there  is  a  difference  of  opinion  as  to  the  lives  and 
condition  of  the  property.  An  analysis  of  the  unit  prices  used 
by  the  petitioner  indicated  some  of  the  prices  to  be  higher  than 
average  normal  prices.  A  separate  and  slightly  modified  valua- 
tion was  made  by  the  engineering  staff  and  introduced  in  evi- 
dence. The  unit  costs  used  by  the  engineering  staff  represent 
average  normal  costs  for  material  and  labor  which  have  prevailed 
during  the  past  few  years.  In  addition  t<Jf^the  direct  cost  of 
material  and  labor,  an  overhead  charge  of  15  per  cent  of  the  value 
of  the  physical  property  has  been  added. 

A  comparison  of  the  valuation  submitted  by  the  petitioner  and 
the  valuation  prepared  by  the  engineering  staff  of  the  Commis- 
sion is  shown  by  the  following  summary : 

Table  I. — Comparison  of  Valuations. 


Petit 

loner. 

Conunission. 

Cost  of   Re- 
production. 

Present 
Value. 

Cost  of   Re- 
production. 

Present 
Value. 

A— Land   

$2i,936.66 

1,233.00 

251.00 

$i4,166.66 
956.00 
202.00 

$17,697.66 

1,233.00 

251.00 

B — ^Buildings 

C — Distribution  system 
D — ^Exchange  equipment 
E — General    equipment 

$12,118.00 
927.00 
202.00 

Total    

$23,420.00 
1,962.00 

$15,324.00 
1,315.00 

$19,081.00 
2,862.00 

$13,274.00 

Overhead • 

1,991.00 

Total    

$25,382.00 
1,049.00 

$16,639.00 
685.00 

$21,943.00 

$15.26.'i.00 

Material  and  supplies  . 

630.00             443.00 

Total    

$26,431.00 
600.00 

$17,324.00 
500.00 

$22,473.00      $16,708.00 

Working  capital 

600.00              500.00 

Total    

$26,931.00 

$17,824.00 

$22,973.00      $16,208.00 

Nonoperating   property 

620.00             242.00 

Total    

$26,931.00 

$17,824.00 

$23,493.00       $16,450.00 

After  considering  all  of  the  evidence  in  the  case  bearing  on 
the  value  of  the  property,  the  original  cost,  the  investment,  the 
present  condition  of  the  physical  plant,  the  amoimt  that  should 
be  allowed  for  overhead  and  working  capital,  and  taking  into  con- 
sideration that  liie  plant  is  now  in  successful  operation  and  a 
"going  concern,"  the  Commission  finds  the  fair  value  of  the 

Hamilton  exchange  property  of  the  Mississippi  Valley  Telephone 
P.U.R.1917B. 
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Company,  for  the  purpose  of  determming  the  reasonableness  of 
the  proposed  rates,  to  be  $16,500. 

The  "rate  study"  or  statement  of  justification  of  the  proposed 
rates  filed  by  tiie  petitiiMier  includes  comparatiye  statements  of 
revenues  under  present  and  proposed  rates,  employees'  salaries  and 
wages,  including  certain  proposed  increases,  and  the  estimated 
income  under  proposed  rates.  The  latter  statement  is  based  on 
the  revenues  and  expesises  iot  the  twelve  months'  period  from 
NovOTiber  1,  1914,  to  October  31,  1915,  and  the  proposed  in- 
crease in  operating  expenses. 

[2]  The  annual  operating  revenues  and  expwises  under  pres- 
ent and  proposed  rates  are  set  forth  in  table  IL,  which  has  been 
compiled  from  the  exhibits  filed  by  the  petitioner.  Deprecia- 
tion has  been  figured  by  the  petitioner  at  7.8  per  c^t  of  the 
Table  11.— Comparative  Income  Aocovnts. 


• 

November  1, 

1914,  to 

October    31, 

1015. 

Proposed 
Revenue 

and 
Expenses. 

Telephone  Operating  Revenues: 
Exchan&re  revenues 

$5,338.20 

55.00 

345.38 

$6,265.80 

Service  station  revenue 

69.05 

Toll   revenue , 

350.00 

Total  telephone  operating  revenues  

Telephone  Operating  Expenses — ^Maintenance: 
Repairs  or  wire  plant  

$5,738.58 

$848.62 

72.00 

336.96 

1 1,868.23 

113.25 

$6,684.85 
$384.00 

Repairs  of  equipment   

72.00 

Station  removals  and  changes   

288.00 

Depreciation  of  plant  and  equipment  

Other  maintenance  expenses 

1,868.23 
420.00 

Total  maintenance 

$3,239.06 

$1,315.23 

ifcoOO  00 

$3,032.23 

Traffic  Expenses: 

Operators*  wages  , 

$1,800.00 

General  Expenses: 
General  office  salaries    

JKOOOnn 

General  office  expenses    

544  20 !             660.00 

Other  general  expenses 

505.16              878.00 

Total  general  expenses   

$1,949.36 

$2,438.00 

Total  telephone  operating  expenses 

6,503.65 

7,270.23 

Net  telephone  operating  revenue  (deficit)   . 
Taxes  ................  r  ^ ... 

$765.07 
44.92 

$585.38 
50.00 

Telephone  operating  income  (deficit)    .... 
Reserve  for  bad  accounts   •.... 

$809.99 

$635.38 
68.30 

Net  income  (deficit)    

$809.99r           $703.68 

I  Not  shown  on  petitioners'  exhibit  inctuded  here  for  comparative  ptirposes. 
P.U.R.1917B. 
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reproduction  cost  new  of  the  property,  as  determined  by  its 
engineers. 

From  the  record  in  this  case,  we  are  of  the  opinion  that  a 
chaise  of  Y.3  per  cent  of  the  reproduction  cost  new  of  the  prop- 
erty is  greater  than  lecessary,  and  that  an  allowance  of  6  per 
cent  of  the  reproduction  cost  new  of  the  depreciable  property,  as 
determined  by  the  valuation  of  the  Commission's  engineers,  is 
fair  and  reasonable,  and  that  this  amount — $1,378.83 — should 
be  set  aside  annually,  plus  an  amount  which  is  equivalent  to 
6  per  cent  of  the  cost  of  all  additions  and  betterments  (exclusive 
of  replacements)  made  after  the  date  of  this  order. 

The  total  increase  in  exchange  revenues,  with  the  proposed 
rates  in  effect,  based  on  the  number  of  stations  reported  as  of 
November  1,  1915, — 878, — ^will  amount  to  $927.60  per  year. 
A  statement  of  earnings  and  exp^ises,  with  the  proposed  rates 
in  effect  and  with  operating  expenses  as  reported  by  the  peti- 
tioner for  the  twelve  months'  period,  November  1,  1914,  to 
October  31,  1915,  with  the  charge  for  depreciation  adjusted  to 
6  per  cent  of  the  reproduction  cost  new  of  the  depreciable  prop- 
erty, and  a  statement  of  earnings  and  expenses,  with  the  proposed 
rates  in  effect  and  the  proposed  increase  in  employees'  salaries 
and  general  expenses  added,  have  been  prepared  and  are  set  up 
as  table  111. 

Table  III. — Comparative  Income  Accounts  with  Proposed  Kates  in  EfTect. 


Proposed 
Revenues 

and 
Expenses. 

Proposed 
Rev.  &  Exp. 
as   Reported 

for  the  12 
Months  End- 
ing Oct.  31, 
1915. 

Telephone  Operating  Revenues: 

Exchange  revenues   

$6,265.80 

69.05 

350.00 

Service  station  revenue   

Toll  revenue  

Total  telephone,  operating  revenues   

Telephone  Operating  Expense*— Maintenance: 
Repairs  of  wire  plant 

$6,684.85 

$384.00 

72.00 

288.00 

1 1.378.38 

420.00 

$6,684.85 

$848.62 
72  00 

Repairs  of  equipment 

Station  removals  and  changes 

336.96 

Depreciation  of  plant  and  equipment 

1 1,378.38 
113  25 

Other  maintenance  expenses  

Total  maintenance 

$2,542.38 

$2,749.21 

1 6  per  cent  on  reproduction  cost  new,  as  determined  by  Ck>mmis8iott's  engi- 
neers' valuation. 
P.U.R.1917B. 
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Table  III. — Comparatiye  Income  Accounts  with  Proposed  Rates  in  Effect. — 

Continued. 


-v 

Proposed 

Revenues 

and 

Expenses. 

Proposed 
Rev.  &  Exp. 
as  Reported 
for  the  12 
Months  End- 
ing Oct  31, 
1915. 

Traffic  Exposes: 

OnerAtorfi'  waxfes     .......................... 

$1,800.00 

$000.00 
660.00 

878.00 

$1,315.23 

General  Expenses: 

Greneral  office  salaries   

General  office  exnenses  ....^..............r.* 

Other  fireneral  exnenses 

Total  aeneral  exnenses 

$2,438.00 

$1,049.36 

Total  telephone  operating  expenses 

$6,780.38 

6,013.80 

Net  telephone  operating  revenue  (deficit)   

Taxes    I 

$05.53 
50.00 

-  $671.05 
44.92 

Telephone  operating  income  (deficit)    

$145.53 
68.30 

$626.13 

Reserve  for  bad  accounts 

Net  income 

$213.83 

$626.13 

With  proposed  rates  and  proposed  operating  expenses  in  effect, 
a  deficit  of  $208.83  results.  With  proposed  rates  and  proposed 
operating  expenses,  exclusive  of  proposed  increases  in  employees' 
salaries  and  general  expenses,  in  effect,  the  net  income  is  $626.13, 
which  represents  a  return  of  3.79  per  cent  on  the  fair  present 
value  Off  the  property. 

[3]  The  proposed  rate  of  $89  per  year  for  two-party  line 
telephones  (business  and  residence  telephones  on  the  same  line) 
appears  to  be  a  combination  rate,  as  the  charge  is  less  than  the 
sum  of  the  rate  for  individual  line  business  telephones  and 
two-party  line  residence  telephones. 

The  Commission  has  ruled.  Conference  Euling  No.  13 :  "Every 
telephone  company  which  offers  business  and  residence  rates 
shall  publish  a  separate  and  distinct  rate  for  business  telephones 
and  for  residence  telephones  and  a  so-caUed  combined  rate  for 
a  business  telephone  and  a  residence  telephone,  which  is  less  than 
the  sum  of  the  regularly  published  residence  and  business  rates, 
is  unlawful.'' 

Since  the  petitioner  does  not  quote  a  rate  for  two-party  line 
business  telephone,  only  the  individual  line  business  rate  and 
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two-party  line  residencse  rate  could  apply,  the  sum  of  i^Hdi  is 
$42. 

[4]  The  rules  governing  the  payment  of  telephone  rentals  are 
not  approved.  While  it  is  recognized  that  a  telephone  company 
has  the  i)ower  to  establish  reasonable  rules  and  regulations  for 
the  operation  and  conduct  of  its  business  in  a  given  territory,  we 
are  of  the  opinion  that  the  proposed  rules  are  not  reasonable. 

The  Commission  has  held  that  the  practice  of  allowing  a  dis- 
count from  the  regular  monthly  rental,  where  payment  is  made 
on  or  before  a  certain  date,  is  reasonable  and  permissible,  as 
it  tends  to  diminish  collection  expenses  and  losses  from  unpaid 
rentals,  and  consequently  to  lighten  the  burden  upon  the  sub- 
scriber who  pays  promptly.  Re  Whiteside  Farmers'  Mut.  Teleph. 
Co.  No.  3895;  Ee  People's  Mut.  Teleph.  Co.  No.  2518. 

[6,  6]  The  Commission  also  has  recognized  a  distinction  in 
the  maimer  of  making  collections  as  between  city  subscribers 
and  rural  subscribers  (Abingdon  Home  Teleph.  Co.  1  111.  P. 
U.  C  p.  41),  and  it  appears  not  unreasonable  to  apply  different 
rules  to  these  two  groups  of  subscribers ;  but  it  is  unreasonable, 
if  not  discriminatory,  to  apply  different  regulations  to  different 
classes  of  subscribers  within  the  city,  particularly  in  cases  where 
all  service  is  furnished  on  a  flat-rate  basis.  If  a  rule  is  to  be 
applied  which  provides  for  a  discount,  it  should  be  applied  to  all 
subscribers  alike. 

From  a  careful  consideration  of  all  of  the  facts  in  this  case, 
the  Commission  is  of  the  opinion  that  the  proposed  rates  are 
justified;  and  since  it  appears  proper  that  the  same  discount 
feature  should  apply  to  all  classes  of  subscribers  within  the  city, 
we  have  modified  the  proposed  schedule  by  fixing  the  gross  rate 
for  individual  line  business  telephones  at  $27  per  year,  making 
the  net  rate  $24  per  year,  as  proposed  by  the  petitioner,  elimi- 
nated the  proposed  rate  for  two-party  line  telephones  (business 
and  residence  telephones  on  the  same  line),  and  modified  the 
rules  to  conform  with  our  findings. 

It  is  therefore  ordered  that  the  petitioner,  Mississippi  Valley 
Telephone  Company,  of  Carthage,  Illinois,  may  discontinue  tho 
schedule  of  rates  or  charges  that  it  now  has  in  effect  at  its  Ham- 
ilton, Illinois,  exchange,  and  substitute  in  lieu  thereof  the  fol- 
lowing schedule: 
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Individual  line  business  telefhonss .» *.,,,  $27^)0  per  yew 

Individual  line  residence  telephones  ..,  .^ r • . • . .  21.00  per  year 

2-party  line  residence  telenhones  • 18.00  per  year 

4-party  line  residence  telepnones , , . . ,  16.00  per  year 

Extension  telephones   6.00  per  year 

Multiparty  line  rural  telephones ^ 18.00  per  year 

Churcnes,  charitable  institutions,  etc.  . . .  • , 12.00  per  year 

Call  (extension)  bells  3.00  per  year 

Switching  charge  for  rural  service  stations 7.00  per  year 

JRtdes  OoverrUng  Payment  af  Charges. 

Bnsinesd  telepho&e  rentals  and  residence  telephone  rentals  are 
payable  monthly,  and  if  paid  by  the  15th  day  of  the  month,  a 
discount  of  25  cents  pw  month  will  be  allowed. 

Rural  telephone  rentals  shall  be  payable  annually^  during  the 
first  half  of  the  year  in  which  the  service  is  rendered,  at  the  office 
of  the  company  in  Carthage,  and,  if  so  paid,  a  discount  of  $1 
from  the  party-line  rural  rate  will  be  allowed. 

Switching  charges  shall  be  payable  during  the  first  half  of 
the  year  in  which  the  service  is  rendered,  at  the  office  of  the 
company,  and,  if  so  paid,  a  discount  of  $1  will  be  allowed. 

For  all  new  rural  installations,  the  subscriber  shall  pay,  at 
the  time  of  installation,  for  a  period  of  not  less  than  six  months. 

For  all  new  city  residence  instaUatioD3,  a  subscriber  may  be 
required  to  pay,  in  advance,  three  months'  rental. 

The  prayer  of  the  intervening  petitioner,  city  of  Hamilton, 
Illinois,  to  deny  the  application  of  the  petitioner,  is  hereby 
denied. 

The  rates  herein  authorized  may  become  effective  as  of  Octo- 
ber 1,  1916,  and  shall  be  filed,  posted,  and  published  as  provided 
by  §  84  of  the  act  and  Conference  Ruling  23. 


INDIANA  PUBLIC  SERVICE  COMMISSIOX. 

ALEXANDER  HAMER  et  aL 

V. 

TOWN  OP  WEST  LEBANON  et  aL 

[No.  2425.] 

CoinmiBH4m'~Po\aer8'^Bea8onahleness  of  franchise. 

1.  The  Indiana  Commission  in  reviewing  a  contract  l)etween  a  town 
and  a  water  company  granting  a  franchise  can  determine  only  whether 
the  contract  or  franchise  it  unreasonable. 
P.U.R.1917B. 
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I^ranchise  —  Validity  —  AtUhority  of  uMity  to  isaue  securities, 

2.  The  fact  that  a  water  company  has  no  authority  to  issue  securi* 
ties  is  immaterial  upon  the  question  of  unreasonableness  of  a  contract 
by  the  town  granting  to  the  utility  a  franchise  to  supply  the  town  and 
its  inhabitants. 

Franchise '^Validity^  Municipal  debt  limit, 

3.  A  contract  by  a  town  granting  a  franchise  to  a  water  utility 
will  not  be  held  invalid  on  the  theory  that  the  contract  is  a  preliminary 
step  to  a  scheme  for  operation  of  waterworks  by  the  town  in  evasion 
of  constitutional  debt  limits,  where  such  scheme  is  not  disclosed  hy  the 
contract. 

Franchises  —  Validity  —  Duration, 

4.  The  validity  of  a  franchise  to  a  water  utility  in  Indiana  was 
held  not  affected  by  the  fact  that  the  grant  was  lor  thirty  years,  not- 
withstanding the  Public  Utilities  Act  provides  for  indeterminate  fran- 
chises. 

Franchises '^  Validity '^Unreasonableness  of  rate. 

6.  A  contract  by  a  town  granting  a  franchise  to  a  water  utility 
will  not  be  held  invalid  merely  because  it  provides  for  a  rental  of  $50 
per  year  for  each  fire  hydrant,  since  such  rental  cannot  be  held  imrea- 
sonable  in  the  absence  of  proof,  and  since  such  rental,  if  unreasonable, 
can  be  reduced  by  the  Conunission. 

[December  16,  1916.] 

Petition  by  Alexander  Hamer  and  others  to  have  declaired 
void  a  contract  by  the  town  of  West  Lebanon  granting  a  fran- 
chise to  the  West  Lebanon  Water  Company;  dismissed. 

By  the  Commission:  The  petition  in  the  above-entitled 
cause  asks  a  review  of  a  contract  by  the  board  of  trustees  of  West 
Lebanon  and  the  West  Lebanon  Water  Company,  entered  into  on 
June  9,  1916,  granting  to  said  West  Lebanon  Water  Company 
a  franchise  to  furnish  water  to  said  town  and  its  inhabitants. 

[1]  Said  contract  is  alleged  to  be  void  and  illegal  for  the  fol- 
lowing reasons,  to  wit : 

a.  The  said  town  of  West  Lebanon  had  no  power  or  authority 
to  enter  into  the  same. 

b.  The  said  defendant  West  Lebanon  Water  Company  had 
no  power  or  authority  to  enter  into  the  same. 

c.  The  pretended  franchise  is  limited  in  time  to  thirty  years, 
while  a  franchise  can  only  be  indeterminate  in  time  provided  by 
the  Public  Utilities  Act. 

d.  The  defendant  West  Lebanon  Water  Company  has  never 
been  authorized  by  the  Public  Service  Commission  of  Indiana 
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to  issue  or  sell  stocks  or  bonds,  ai>d  has  no  funds,  property,  o? 
credit  out  of  which  or  with  which  to  comply  with  such  contracts, 

e.  Such  ccMitraot  is  only  a  preliminary  step  in  some  scheme,  in 
process  of  development,  wherd>y  the  said  defendants  intend  to 
vest  the  possession  and  operation  of  a  system  of  waterworks  in 
the  town  of  West  Lebanon  to  be  sustained  and  operated  by  said 
town  by  taxation  and  from  water  r^itals,  whereas  said  town  can- 
not construct,  own,  or  operate  such  a  plant  directly  on  account  of 
the  constitutional  limitations  against  municipal  indebtedness. 
That  said  defendants  intend,  in  some  way,  unknown  to  petition- 
ers, to  have  the  town  sustain  such  expense  and  pay  to  some  person 
or  persons  or  corporation,  not  disclosed  by  such  contract,  a  com- 
pensation for  financing  the  project  and  bonus  for  building  the 
plant,  all  of  which  the  petitioners  believe,  and  therefore  charge, 
is  illegal  and  unauthorized  by  law. 

That  such  franchise  contract  is  unreasonable  and  could  be  set 
aside  because : 

a.  That  it  provides  no  reasonable  compensation  to  the  town 
and  its  citizens  for  the  rights  and  privil^es  thereby  granted* 

b.  The  compensation  agreed  to  be  paid  by  said  town  for  the 
installation  and  maintenance  of  the  twenty-one  fire  hydrants, 
viz.,  $50  each,  per  annum,  is  too  high  a  rate  and  will  exhaust  the 
taxing  power  of  such  town  and  cripple  it  in  the  discharge  of  its 
other  municipal  duties,  its  taxable  property  being  only  $285,485. 

c.  Such  franchise  does  not  vest  the  ownership  of  such  fire  hy- 
drants in  the  town  after  the  expiration  of  the  contract  and  after 
they  have  been  paid  for  by  the  town. 

d.  That  the  rates  fixed  by  such  franchise  contract  for  water 
furnished  are  unreasonable  in  that  the  same  are  too  high,  and 
do  not  distinguish  between  the  small  and  large  consumer,  and  are 
without  classification,  and  do  not  furnish  a  basis  of  charges  ex- 
cepting upon  a  meter  basis,  which  is  an  unreasonable  regulation. 

Under  the  law  the  only  authority  of  this  Commission  in  this 
case  is  to  determine  whether  said  franchise  or  contract  is  unrea- 
sonable. Unless  the  same  is  found  to  be  unreasonable  the  Com- 
mission has  no  power  to  act. 

[2]  Section  110  of  the  Shivoly-Spencer  Utility  Act  gives  towns 
the  ri^t  to  make  contracts  for  supplying  water  to  its  inhabit- 
ants. That  fact  that  it  has  or  has  not  been  authorized  to  issue 
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and  sell  stocks  or  bonds  has  nothing  to  do  with  its  nmeascHutble* 
ness. 

[3]  The  contract  does  not  disclose  l^at  it  is  a  preliminary  step 
to  some  scheme  to  attempt  to  evade  the  constitutional  limitations 
relating  to  the  indebtedness  to  be  incurred  by  municipal  corpora- 
tions. 

[4]  Neither,  in  the  judgment  of  this  Oonmiission,  does  the 
fact  that  the  grant  is  limited  to  thirty  years  aflfect  its  validity. 

[5]  The  Commission  cannot  say  that  $50  per  yetcr  rental  for 
each  hydrant  is  unreasonable  in  the  absence  of  proof.  If  such 
were  the  case  this  Commission 'has  authority  to  redtice  said  rate. 
The  franchise  does  not  fix  the  rates  to  be  charged.  It  only  pro- 
vides a  maximum^  and  the  question  of  regulating  rates  is  by  law 
placed  in  this  Commission. 

The  Conamission,  therefore,  finds  that  said  contract  and  fran- 
chise is  not  unreasonable,  and  the  prayer  of  the  petitioner  should 
be  denied. 

It  is  therefore  ordered  that  the  prayer  of  the  petitioner  that 
said  franchise  and  contract  be  set  aside  and  held  for  naught  be, 
and  the  same  is,  hereby  denied. 


INDIANA  PUBLIC  SERVICE  COMMISSION. 

CITY  OP  NEW  CASTLE 

V. 

FORT  WAYNE,  CINCINNATI,  &  LOUISVILLE  RAILROAD 
COMPANY  et  al. 

[No.  2462.] 

Oro89tngs  —  Commisaian  —  Jurisdiction. 

The  Indiana  Commission  has  no  jurisdiction  over  the  construc- 
tion of  a  proposed  grade  crossing  where  the  territory  in  which  it  is 
located  was  annexed  to  a  city  after  the  petition  had  been  filed  but 
before  it  had  been  passed  upon. 

[December  16,  1916.] 

Petition  against  Fort  Wayne,  Cincinnati,  &  Louisville  Rail- 
road Company  and  the  Terre  Hante  Indianapolis  &  Eastern  Trao- 
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tion  CJompany  asking  that  authority  be  granted  to  exteid  0  ave- 
nue in  New  Castle  at  grade  across  respondents^  roads ;  dismissed. 

By  the  Commission:  The  petitioner  filed  its  petition  against 
respondents,  asking  that  it  be  authorized  to  extend  0  avenue  in 
the  city  of  New  Castle,  Indiana,  at  grade  across  the  tracks  of  re- 
spondents' roads,  which  run  parallel  at  said  place  of  crossing  pro- 
posed in  said  petition. 

The  respondents  filed  their  appearances  and  waiver  of  notice 
and  consent  to  said  grade  crossing  of  said  highway  across  their 
said  tracks.  At  the  time  said  petition  was  filed  said  proposed 
crossing  was  outside  the  corporate  limits  of  the  city  of  New  Cas- 
tle. Since  that  time  the  land  including  said  proposed  crossing  has 
been  annexed  to  said  city.  This  Commission  therefore  has  no 
jurisdiction  over  said  matter,  and  this  case  should  be  dismissed. 


INDIANA  PUBLIC  SERVICE  COMMISSION. 

J.  F.  DOAN  et  al. 

V, 

PARMEHS  &  MERCHANTS  CO-OPERATIVE  TELEPHONE 

COMPANY. 

[No.  2424,] 

Telephones  —  Power  of  Commission  —  Connection  of  instrufnente  toith 
exchange  outside  of  town* 

The  Indiana  Commission  has  no  power  to  permit  telephone  users 
in  a  town  to  build  connections  from  their  instruments  to  an  exchange 
outside  the  corporate  llmitSi  since  control  over  the  streets  and  alkys 
used  by  such  connections  lies  only  in  the  municipal  authorities. 

[December  16,  1916.] 

Petition  by  J.  F.  Doan  and  other  residents  of  Boswell  for  per- 
mission to  connect  their  telephone  instruments  with  the  exchange 
of  the  Farmers  &  Merchants  Co-operative  Telephone  Company 
outside  the  town ;  dismissed. 

Appearances:  Ryan  and  Eucklehaus  for  petitioners;  Mc- 
Adams  and  Jones  for  the  Boswell  Telephone  Company;  E.  Burke 
Walker,  Elmore  Barce,  and  Eraser  and  Isham  for  the  Farmers  & 
Merchants  Co-operative  Telephone  Company. 
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After  setting  forth  a  petition  showing  the  telephone  situation 
in  and  near  Boswell,  and  the  necessity  that  petitioners  and  others 
be  permitted  to  connect  their  lines  with  the  company  reaching 
only  the  outskirts  of  the  city,  and  praying  for  such  permission, 
the  Commission  continued : 

By  the  Commission:  We  find  from  the  evidence  that  the 
Boswell  Telephone  Company  owns  and  operates  a  telephone  ex- 
change in  the  incorporated  town  of  Boswell  and  the  country  ad- 
jacent thereto;  that  the  Farmers  &  Merchants  Co-operative  Tele- 
phone Company  was  oi^anized  for  the  purpose  of  building  and 
operating  a  telephone  exchange  in  this  same  territory ;  that  it  ap- 
plied for  a  certificate  of  convenience  and  necessity  from  this  Com- 
mission, authorizing  the  town  board  of  the  town  of  Boswell  to 
grant  it  a  franchise  to  enter  said  town  and  construct  a  part  of  its 
telephone  plant  and  its  exchange  therein.  Upon  a  hearing  had, 
this  Commission  failed  to  find  that  public  convenience  and  neces- 
sity required  an  additional  telephone  plant  in  said  town  of  Bos- 
well, and  authority  was  denied  said  town  of  Boswell  to  grant  said 
franchise  to  said  Farmers  &  Merchants  Co-operative  Telephone 
Company  to  operate  in  said  town.  Thereafter  said  Farmers  & 
Merchants  Co-operative  Telephone  Company  constructed  its  ex- 
change just  outside  of  the  corporate  limits  of  the  town  of  Boswell, 
and  extended  its  lines  throughout  the  country  districts,  paralleling 
the  lines  of  the  Boswell  Telephone  Company,  and  it  is  now  operat- 
ing its  exchange  and  telephone  plant  in  said  district. 

The  application  in  this  case  is  for  authority  or  permission 
from  this  Commission  to  the  individual  petitioners  each  to  build 
a  telephone  connection  from  his  or  their  places  of  business  or 
residences  within  the  incorporated  town  of  Boswell  to  the  ex- 
change and  switchboard  of  the  Farmers  &  Merchants  Co-operative 
Telephone  Company  outside  of  said  incorporated  town.  The 
town  board  of  the  town  of  Boswell  has  not  been  made  a  party  to 
this  proceeding,  and  the  petition  does  not  se^  sueh  authority 
from  said  town  board  or  board  of  trustees,  nor  does  it  ask  this 
Commission  to  grant  said  board  of  trustees  of  the  town  of  Bos- 
well permission  to  grant  a  franchise  to  said  individuals  or  either 
or  any  of  them  to  use  the  streets  and  alleys  and  public  places  of 

said  town  for  the  purpose  of  constructing  their  telephone  line  or 
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lines  as  prayed  for.  In  other  words,  we  are  not  asked  to  find  that 
public  convenience  and  necessity  require  that  another  or  many 
other  public  utilities  be  established  in  the  town  of  Boswell  for  the 
purpose  of  furnishing  telephone  facilities.  The  only  thing  we  are 
asked  to  do  is  to  ourselves  as  Public  Service  Commissioners 
grant  to  said  petitioners  each  for  himself  to  use  the  streets  and 
alleys  of  the  town  of  Boswell  for  the  purpose  of  individual  con- 
nection with  the  telephone  exchange  of  the  Farmers  &  Merchants 
Co-operative  Telephone  Company.  This  Commission  has  no 
SMch  authority,  in  fact,  has  no  control  over  the  streets  and  alleys 
of  the  town  of  Boswell  or  any  other  incorporated  town.  That  con- 
trol lies  with  the  municipal  authorities,  and  the  only  way  this 
Commission  can  control  the  action  of  the  board  of  trustees  is  by 
determining  that  public  convenience  and  necessity  does  or  does 
not  require  the  entrance  of  another  utility  plant  within  the  munio- 
ipality ;  and  if  upon  the  proper  application,  we  should  determine 
that  public  necessity  and  convenience  does  in  any  case  require  an 
additional  utility,  that  would  give  the  utility  no  right  on  the 
streets  until  the  franchise  is  thereafter  granted  by  the  board  of 
trusljiees.  As  affecting  the  rights  of  the  parties  to  do  the  thing  they 
seek  to  do  in  this  case,  this  Commission  has  no  power  to  either  en- 
large or  diminish  their  present  rights,  whatever  they  may  be.  It 
has  been  contended  that  as  individuals  they  have  the  right  to  con- 
nect their  various  residences  and  places  of  business  with  the  tele- 
phone exchange  outside  of  the  corporate  limits,  and  in  exercising 
that  right  they  have  the  right  to  use  the  streets  and  alleys.  We  do 
not  attempt  to  decide  or  pass  upon  that  question,  and  we  are  very 
clear  that  we  have  no  power  to  either  grant  or  deny  such  a  right  in 
this  case.  We  have  once  passed  on  the  question  of  whether  con- 
venience and  necessity  required  the  additional  telephone  ex- 
change in  the  town  of  Boswell ;  that  question  is  not  before  us  now, 
and,  being  convinced  that  we  have  no  power  to  grant  the  relief 
prayed  for, — 

It  is  now  therefore  ordered  by  the  Public  Swvice  Commission 
of  Indiana,  that  the  petition  and  the  prayer  of  the  petition  be  de- 
nied^ and  the  cause  dismissed. 
P.U.R.1917B. 
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BCAINIC  PUBLIC  UTILITmS  COMMISSION. 

HAROLD  H.  MURCHIE  et  aL 

V. 

ST.  CEOIX  GASLIGHT  COMPANY. 
[F.  C.  No.  21.] 

Diecrtmination -^  Rates -^  Gas -^  Light  and  fuel. 

1.  There  should  be  no  substantial  difference  in  gas  rates  for  light* 
ing  and  fuel  purposes. 

ViscHmination  —  IPayment  —  Disowwt, 

2.  A  greater  discount  to  consumers  using  over  50,000  cubic  feet 
of  gas  per  year  than  to  those  using  a  less  amount  is  discriminatory, 
since  the  net  charge  may  thereby  be  less  for  the  greater  consumption. 

Jtetum  —  What  constitutes, 

3.  The  fair  return  to  which  a  utility  is  entitled  is  thbt  part  of  the 
operating  revenue  which  remains  after  operating  expenses,  including 
a  reasonable  allowance  for  depreciation,  have  been  met. 

Valuation '^  Overhead  expense, 

4.  Cost  items  such  as  taxes,  interest,  injuries,  and  damages  AHrlng 
construction  should  be  included  in  a  rate  valuation  baaed  on  the  cost 
of  reproduction  less  depreciation. 

Valuation  —  Property  not  used  or  useful  —  ** Property  in  other  depart- 
ments,^* 

6.  "Property  in  other  departments*'  of  a  gas  utility,  which  property 
is  not  devoted  to  the  service  of  ^e  public  and  for  the  retention  of 
which  no  necessity  is  shown,  should  not  be  included  in  a  rate  valu- 
ation based  on  the  cost  of  reproduction  less  depreciation. 

Valuation  —  Going  value  —  Definition. 

6.  Going-concern  value  is  an  addition  to  physical  value  whick  is 
made  to  compensate  a  utility  foir  losses  during  the  devdo(>iment  s4;a^; 
losses  being  measured  by  the  amount  by  which  the  enterprise  fails  to 
pay  expenses  and  a  fair  return  on  the  money  actually  invested. 

Valuation '^  Going  value  ^  Bight  to  allowance. 

7.  An  allowance  for  going  value  will  not  be  made  in  a  gas  rate 
valuation  where  average  dividends  of  8.3  per  cent  on  the  par  value  of 
stock  have  been  paid  since  organization,  and  where  excess  earnings 
have  gone  into  the  plant  to  increase  its  value  greatly  in  excess  of  the 
original  investment,  which  was  only  one  half  of  the  par  value  Of  the 
stock. 

Valuation  —  Additions  —  Going  vaUte. 

8.  Additions  to  a  gas  plant,  by  one  who  operated  it  under  an 
agreement  with  the  owners,  should  not  be  included  in  the  investment 
in  determining  whether  an  allowance  should  be  made  for  going  value, 
where  such  added  value  is  considered  in  the  physical  valuation  and  the 
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period  of  such  operation  is  included  in  the  whole  life  of  the  utility, 
during  which  average  dividends  of  8.3  per  cent  have  been  paid. 

ValuaHon  —  Going  value  —  Loaaea  of  vendor, 

9.  The  period  of  operation  at  a  loss  by  the  vtndor  should  not  bt 
considered  in  deciding  whetiiier  the  vendee  should  be  given  a  going- 
concern  value,  although  the  stockholders  of  the  two  companies  were 
practically  identical,  where  thcf  terms  of  the  sale  are  not  shown. 

Valuation  ^^  Bisks  of  the  enterprise, 

10.  An  allowance  lor  risks  of  the  enterprise  should  mot  be  made  in 
a  rate  valuation,  where  there  is  no  evidence  as  to  what  the  risks  were, 
or  that  they  should  be  considered,  except  in  determining  the  rate  of 
return  on  the  actual  value  of  the  property. 

Valufttion^' Working  capital  ^^  Right  to  allowanee* 

11.  An  allowance  for  working  capital  should  be  made  in  a  gas-rate 
valuation. 

Valuation  —  Working  capital  —  Amount. 

12.  An  allowance  of  slightly  more  than  the  average  monthly  oper- 
ating expenses  was  made  in  a  rate  valuation  for  working  capital  for 
a  gas  company  whose  revenues  are  collected  monthly. 

DepretHation  ^  Annual  —  Qas  —  AnhO%imt. 

13.  An  allowance  of  1.67  per  cent  was  made  for  depreciation  of  a 
gas  system  in  determining  the  annual  operating  expense,  the  allowance 
having  been  adopted  by  complainants,  and  not  questioned  by  the 
utility. 

Betum  —  Factors — Attraction  of  capital  —  Bate  paid  for  money, 

14.  Rates  should  be  sufficient  to  yield  dividends  that  will  attract 
others  to  invest  in  similar  enterprises;  and,  to  accomplish  such  object, 
■tockhold^rs  should  receive  a  return  substantially  higher  than  that 
paid  for  money  loaned  through  bonds  or  otherwise,  to  the  same  or  an 
equally  strong  corporation,  because  the  stockholder  is  responsible  for 
the  management  and  the  last  to  participate  in  the  earnings. 

Rates  ^  Footers  —  Value  of  service. 

15.  Gas  ratea  should  not  be  more  than  the  reasonable  value  of  the 
■ervice. 

Rates ^ Factors^ Cost  of  service. 

16.  That  gas  has  been  sold  for  fuel  at  less  titan  cCMSt  should  not  be 
given  too  great  a  prominenoe  in  fixing  a  rate  for  all  uses,  where  the 
increased  use  for  fuel  has  effected  some  reduction  in  the  average  cost 
of  production. 

Discrimination '^  Bates '^  Large  consumers. 

17.  Gas  rates  may  be  graded  according  to  the  quantity  nsed,  but  the 
difereartses  4k9uld  BOt  be  extreme. 

Rates  —  Factors  —  Comparisons. 

18.  In  deciding  whether  gas  rates  for  a  city  in  the  United  States  are 
sufficiently  high,  rates  of  the  same  company  in  an  adjacent  city  in 
Canada  cannot  be  considered. 

[December  19,  1916.1 
P.U.R.1917B.  26 
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Complaint  by  Harold  H.  Murdiie  and  others  against  the  gas 
rate  of  the  St.  Croix  Gaslight  Company  in  Calais ;  rates  found  to 
be  unreasonable  and  unjustly  discriminatory,  and  new  rates  pre- 
scribed which  are  set  out  in  the  order.  The  value  of  the  prop- 
erty was  fixed  at  $78,884.78. 

Appearances:  Harold  H.  Murchie,  of  Calais,  for  complain- 
ants; Curran  and  Curran,  of  Calais,  and  Harvey  D*  Eaton,  of 
Waterville,  for  respondent. 

By  the  Commission:  Complaint  by  Harold  H.  Murchie 
and  ten  others  alleging  that  the  rates,  tolls,  and  charges  of  the  St. 
Croix  Gaslight  Company  for  gas  furnished  by  it  for  public  use  in 
the  city  of  Calais  are  unreasonable  and  unjustly  discriminatory. 
Answer  by  respondent,  denying  said  all^ations  and  expressing  a 
purpose  "to  ask  for  an  increase  in  the  rates  hitherto  charged  for 
gas  so  as  to  yield  fair  return  upon  the  investment" 

The  complaint  was  filed  July  13,  1915.  Notice  was  served  on 
the  respondent  July  16,  1915,  and  its  answer  was  received  Au- 
gust 4,  1915.  Preliminary  hearing  was  held  at  Calais,  October 
26,  1915,  at  which  the  complainants  offered  testimony  in  support 
of  their  allegations,  and  the  respondent  made  some  explanatory 
statements,  and  submitted  its  books,  records,  and  othar  data  for 
examination. 

Kalph  A.  Parker,  chief  accountant,  and  Paul  L.  Bean,  chief 
engines,  accompanied  by  their  assistants,  thereafterward  ex- 
amined the  books  and  physical  property  of  the  company  and  made 
reports;  the  former  showing  the  capital  investment,  dividend 
record,  and  operating  history  of  the  corporation  as  evidenced  by 
its  books,  and  the  latter  making  an  inventory  and  appraisal  of  all 
of  its  physical  property  including  intangibles  and  overheads. 

Copies  of  these  reports  were  furnished  the  complainants  and 
the  respondent,  and  the  case  was  set  down  for  final  hearing  at 
Calais,  June  20,  1916.  Messrs.  Parker  &  Bean  offered  them- 
selves, at  that  time,  for  examination,  and  were  questioned  briefly 
by  -counsel  for  both  sides.  Xo  testimony  was  offered  by  either 
party.     Dates  were  fixed  for  filing  written  briefs,  which  has 

since  been  done,  and  the  case  is  ready  for  final  decision. 
P.U.R.1917B. 
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Historical. 

The  St.  Croix  Gaslight  Company  is  a  corporation  organized 
under  the  General  Laws  of  Maine,  June  1,  1871,  *^to  manufao- 
ture  gas  and  supply  it  to  the  people  of  Calais  and  St.  Stephen, 
New  Brunswick."  By  chapter  24,  Private  and  Special  Laws  of 
1887,  it  was  authorized  to  manufacture  and  sell  electricity,  and 
entered  upon  the  construction  of  an  electric  plant  in  March, 
1888. 

It  acquired  a  going  gas  business  at  the  time  of  its  original  or- 
ganization, and  began  to  distribute  electricity  as  soon  after  1888 
as  its  equipment  was  ready,  its  first  dividend  on  account  of  elec- 
tric operations  having  been  paid  in  1890.  The  company  now 
manufactures  gas  in  Calais  and  sells  it  in  Calais  and  St.  Stephen. 
It  distributes  to  the  citizens  of  Calais  electrical  energy  which  is 
generated  by  the  St.  Stephen  Electric  Light  Company  in  St 
Stephen  and  delivered  to  respondent  at  the  international  line. 

Eespondent  is  thus  both  a  gas  company  and  an  electrical  com- 
pany under  the  laws  of  this  state,  and  these  complainants  have 
also  filed  a  complaint  against  it  as  an  electric  utility  containing 
allegations  similar  to  those  mentioned  above.  Both  cases  have 
been  prosecuted  and  investigated  together;  but  all  reports,  in- 
ventories, and  valuations  have  been  made  separately,  and  only 
matters  relating  to  this  complaint  and  to  respondent's  activities 
and  duties  as  a  gas  company  will  be  treated  in  this  decision.  An 
order  will  be  made  on  the  other  complaint,  F.  0.  No.  20,  at  an 
early  date. 

Present  Rates. 

Respondent's  present  gas  rates  are  (1)  for  lighting,  $4  per 
thousand  cubic  feet  with  a  discount  of  25  per  cent  (if  paid  with- 
in three  days)  to  consumers  using  less  than  50,000  cubic  feet  per 
year,  and  50  per  cent  to  those  using  over  50,000  cubic  feet;  (2) 
for  fuel  and  power,  $2  per  thousand  cubic  feet  with  a  discount 
of  50  per  cent  if  paid  within  three  days. 

These  are  the  only  rates  published  for  gas,  but  the  respondent 
has  made  a  very  elastic  interpretation  of  its  schedule,  with  the 
result  that  it  has  created  and  recognized  one  or  more  unwritten 
rates.    For  example,  if  a  person  purchases  gas  for  both  lighting 
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and  fuel  purposes,  he  may  receive  it  through  a  single  meter  and 
pay  according  to  an  estimate  of  the  relative  amounts  used  for  the 
two  purposes.  If  he  thinks  he  uses  one  half  for  each  purpose  he 
will  pay  an  average  of  the  two  rates,  or  $2  per  thousand,  based 
on  the  $4  charge  less  25  per  cent  and  the  $2  charge  less  50  per 
cent 

The  following  excerpts  from  the  testimony  of  Mr.  Davis,  re- 
spondent's superintendent,  are  illustrative  of  the  possibilities 
and  the  actual  results  under  this  practice: 

Q.  Suppose  a  man  has  light  and  heat  both,  what  is  his  rate 
if  he  has  a  single  meter  ? 

A.  It  varies  from  $1.25  to  $2.50  a  thousand.  Probably  it 
would  be  between  these  two  figures.  I  think  we  have  some  per- 
haps less  than  $1.25. 

Q.  How  can  he  tell  what  his  rate  will  be  without  coming  and 
asking  you  ?  Can  you  tell  by  consulting  any  schedule  that  you 
publish  what  his  rate  would  be  ? 

A.  No,  I  think  he  would  generally  inquira  We  would  say, 
"We  will  charge  you  30  cents  a  hundred  for  so  much."  Say  a 
man  was  using  something  over  a  thousand  feet  of  gas  a  month 
for  lighting,  we  would  say  to  him,  "You  pay  us  $3  for  1,000  feet 
each  month,  and  all  the  excess  will  be  charged  up  to  you  at  $1.'' 
Some  of  the  people  will  use  from  five  to  ten  thousand  feet  at  $1, 
and  it  brings  the  cost  of  the  gas  right  down. 

Q.  Will  you  explain  to  me  how  you  settle  that  amount  that  you 
charge  them  $3  for  ? 

A.  By  previous  practice. 

Q.  That  is,  they  pay  for  the  month  of  July  for  so  many  cubic 
feet  of  lighting  gas  and  all  the  excess  is  fuel  i 

A.  Yes. 

Q.  Is  that  a  permanent  rule  ?  For  instance,  if  a  man  uses  in 
one  July  1,600  feet,  you  call  it  600  light  and  1,000  fuel.  He 
uses  in  the  next  July  5,000.  Do  you  still  call  it  500  light  and 
the  balance  fuel  ?  • 

A,  Oh,  yes,  no  more  for  light. 

The  report  of  the  case  contains  pages  of  similar  evidence* 

either  in  general  testimony  or  specific  casee^  illustrating  tbia 

practice. 
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While  the  schedule  shows  base  rates  of  $4  and  $2,  respectively, 
the  discount  "for  prompt  payment"  was  allowed,  whether  the 
customer  paid  within  three  days,  or  at  any  other  time.  The  real 
rates  have  therefore  been  $3  and  $2  for  lighting,  and  $1  for 
fuel,  with  every  possible  combination  as  explained  above. 

We  refer  to  these  departures  from  the  printed  schedule,  not 
as  bearing  directly  upon  the  questions  of  imreasonable  rates  and 
unjust  discrimination,  but  because  they  will  explain  to  some  ex- 
tent the  reasons  for  the  new  rates  which  we  shall  order.  Con- 
sidered by  themselves,  they  are  simply  unlawful  practices  which 
the  company  has  indulged  in  at  its  hazard. 

Unlawful  Discrimination. 

[1,  2]  The  second  all^ation  contained  in  the  complaint  is 
that  the  rates  are  unjustly  discriminatory  in  that  they  do  "not 
reasonably  and  justly  apportion  the  burden  between  the  different 
classes  of  service  in  accordance  with  the  differences  in  the  cost 
of  service  of  each  and  every  such  class,  but  contains  material,  un- 
reasonable, and  unjust  variations,  differences,  and  inequalities 
not  based  on  the  difference  in  the  cost  of  service." 

This  allegation  is  clearly  sustained.  We  doubt  whether  there 
should  be  any  substantial  difference  in  the  price  of  gas  for  light- 
ing and  for  fuel  purposes.  The  case  is  different  from  that  of 
electricity,  which  must  be  used  as  it  is  generated.  Certainly 
there  is  no  justification  for  the  differences  shown  in  the  above 
schedule,  whether  as  shown  in  the  base  charges  or  in  the  allow- 
ance of  discounts.  In  the  latter  respect  if  a  person  uses  49,000 
cubic  feet  of  gas  for  lighting  in  a  year,  and  takes  his  discount,  it 
costs  him  $147 ;  if  he  uses  51,000  cubic  feet,  he  pays  $102.  The 
charge  is  precisely  the  same  for  49,000  cubic  feet  and  for  73,- 
500  cubic  feet 

Reasonableness  of  Bales. 

[3]  A  public  utility  is  entitled  to  rates  suflScient  to  afford  a 
fair  return  upon  all  of  its  property  used  and  useful  in  its  serv- ice 
to  the  public.  This  fair  return  refers  to  that  part  of  the  operat- 
ing revenue  which  remains  after  operating  expenses,  including  a 
reasonable  allowance  for  depreciation,  have  been  met 

The  first  step  toward  determining  what  constitutes  such  rates 
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in  a  given  case  is  the  fixing  of  the  value  of  the  property  devoted 
to  the  service  of  the  public  To  arrive  at  such  a  valuation  in  the 
present  case,  our  accounting  and  engineering  departments  in- 
vestigated and  reported  in  conjsidOTable  detail.  Mr.  Parker 
found  from  an  examination  of  the  company's  books  that  there  ap- 
peared to  have  been  invested  in  construction  the  sum  of  $80,- 
958.74.  This  would  represent  the  original  cost  of  the  present 
gas  plant  if  proper  credits  had  been  made  for  all  property  aban- 
doned, exchanged,  or  otherwise  disposed  of  or  removed  from  serv- 
ice. Its  accuracy  depends  upon  the  accuracy  and  completeness 
of  the  company's  bookkeeping. 

Mr.  Bean  made  an  inventory  of  the  property  which  he  found 
in  actual  use,  and  worked  from  the  physical  property  back,  fix- 
ing and  verifying  values  by  recourse  to  vouchers,  price  lists,  and 
engineering  data.  He  presented  the  following  results.  [The 
table  ^ving  the  results  by  items  is  omitted;  the  totals  being 
original  cost  $80,200.01,  reproduction  cost  $93,082.14,  and  re- 
production cost  less  depreciation  $79,924.78.] 

Both  parties  had  copies  of  this  table,  and  of  the  detailed  in- 
ventories, unit  prices,  and  condition  statements  on  which  it  was 
based,  some  time  in  advance  of  the  final  hearing.  Mr.  Murchie 
said  in  his  brief:  "On  the  question  of  valuation,  as  stated 
above,  your  complainants  accept  without  qualification  the  re- 
ports of  your  engineering  and  accounting  departments."  Re- 
spondent said:  "We  are  disposed  to  accept  as  a  whole  the 
valuations  already  made  of  the  gas  and  electric  properties  by 
your  engineering  force." 

Both  parties  made  certain  reservations  as  to  the  final  value 
which  should  be  applied  for  rate-making  purposes.  The  com- 
plainants contend  that  certain  items  should  be  omitted  from 
consideration  because  they  are  not  used  and  useful  in  respond* 
ent's  business,  or  are  overheads  which  did  not  enter,  or  entered 
only  partially,  into  the  actual  original  cost  of  this  particular 
plant.  On  the  other  hand,  respondent  claims  that  an  addition 
should  be  made  for  going  concern  value  and  compensation  for 
initial  risks. 

These  claims  will  be  considered  in  their  place.     Suffice  it  to 

say  that  under  these  circumstances  and  for  the  purposes  of  this 

case  the  figures  given  in  the  foregoing  table  will  be  accepted  as 
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the  correct  values  of  the  several  classes  of  property  listed  there- 
in and  in  the  valuation  sheets  to  which  they  refer. 

[4,  5]  Complainants  argue  that  such  estimated  cost  items  as 
taxes,  interest,  injuries,  and  dacaages,  and  the  item  representing 
property  in  other  departments  ought  to  be  excluded  in  a^-riving 
at  the  final  amount  on  which  a  return  should  be  allowed.  All 
except  the  last  named  enfcer  into  the  construction  of  such  a  plant, 
and,  conceding  that  these  are  fair  estimates,  we  see  no  reason 
for  eliminating  them  from  a  valuation-  based  on  cost  of  reproduc- 
tion less  depreciation.  We  shall  deduct  the  item  of  $2,240  for 
property  in  other  departments,  which  is  not  devoted  to  the  serv- 
ice of  the  public  and  for  the  retention  of  which  no  necessity  is 
shown. 

We  now  note  respondent's  claims  to  an  allowance  for  (1) 
going^oncern  value,  and  (2)  compensation  for  original  risks. 

[6]  Going-concern  value  is  an  addition  to  physical  value 
which  is  made  to  compensate  a  utility  for  losses  during  the  de- 
velopment stage.  By  losses  is  meant  that  amount  by  which  the 
enterprise  fails  to  pay  expenses  and  a  fair  return  on  the  money 
actually  invested. 

[7,  8]  The  company  was  incorporated  in  1871.  Until  1913 
it  never  had  outstanding  more  than  $24,000  of  capital  stock; 
until  1913,  when  $175,800  additional  stock  was  issued  wdthont 
any  new  consideration.  There  is  evidence  in  the  case,  entirely 
undisputed,  that  the  original  investment  was  only  $12,409.89. 

But  on  the  full  par  value. of  $24,000  there  have  been  paid 
dividends  amounting  to  $89,804.04,  or  an  average  of  8.8  per 
cent  for  every  year  since  the  organization  of  the  corporation. 
In  addition  to  that  there  has  gone  into  the  plant  from  earnings 
enough  to  bring  it  to  its  present  value  without  the  contribution 
of  a  dollar  by  the  stockholders  above  the  first  investment,  except 
in  undivided  earnings  left  after  taking  the  above  8.3  per  cent. 

It  was  suggested  at  the  hearing  that  there  ought  to  be  included 
as  part  of  the  investment  to  be  considered  in  this  connection 
$11,000  said  to  have  been  added  to  the  plant  by  William  York. 
who  operated  it  under  an  agreement  between  himself  and  the 
owners  between  1875  and  1880.  Whatever  he  added  to  it  be- 
came a  permanent  part  of  the  plant,  and  constituted  a  part  of 

the  owners'  income  represented  by  added  value  for  which  they 
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are  given  full  benefit.  And  it  is  to  be  remembered  that  the 
period  of  time  during  which  he  operated  it  is  included  in  that 
for  which  the  average  dividend  rate  of  8.3  per  cent  wa&  paid. 

[9]  It  was  suggested  that  the  period  of  ten  years  prior  to 
1871  should  be  taken  into  account  in  determining  the  adequacy 
of  returns  already  received.  This  corporation  purchased  the 
gas  plant  of  the  Calais  &  St.  Stephen  Gaslight  Company,  which 
had  built  the  works  in  1861  and  operated  them  until  the  time 
of  the  sale,  apparently  at  a  loss.  Without  deciding  whether  the 
experience  of  a  prior  owner  mighty  under  any  circumstances,  be 
taken  into  consideration  in  deciding  whether  a  present  owner 
should  be  given  a  going-concern  value,  we  are  not  satisfied  that 
it  should  be  in  this  case. 

While  it  is  said  that  the  stockholders  of  the  present  corpora- 
tion and  of  its  predecessor  were  practically  identical,  they  are 
absolutely  silent  as  to  the  circumstances  of  the  transfer,  its 
terms,  and  the  experience  of  either  company.  They  argue  in 
favor  of  an  allowance,  but  not  one  of  them  offers  to  throw  any 
light  on  the  question, — and  we  cannot  illuminate  it  from  our 
imagination.  For  all  we  know  the  stockholders  of  the  original 
corporation  may  have  received  full  compensation  for  all  they 
had  risked  and  done  at  the  time  of  the  transfer. 

[10]  Regarding  the  right  to  an  allowance  for  risks  of  the 
enterprise,  there  is  no  evidence  in  the  case  to  show  what  these 
were,  or  that  they  should  be  considered  except  in  determining 
the  rate  of  return  on  the  actual  value  of  the  property. 

[11,  12]  Neither  party  has  made  any  reference  to  an  allow- 
ance for  working  capital.  Some  such  allowance  ought,  however, 
to  be  made.  The  revenues  are  collected  monthly,  and  this  need 
not  be  large.  The  average  monthly  operating  expenses  for  the 
four  years  ending  March  31,  1915,  were  $1,164.21.  We  regard 
an  allowance  of  $1,200  ample  for  this  purpose. 

We  find  the  value  of  the  property  on  which  respondent  is 
entitled  to  a  fair  return  to  be  $78,884.78. 

The  following  table  gives  a  condensed  statement  of  the  com- 
pany's revenues  and  operating  expenses  during  each  of  the  four 
years  ending  March  31,  1915,  and  the  average  for  the  four  years. 
[The  table  is  omitted,  the  results  being  sufficiently  indicated  in 
the  opinion.] 
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The  number  of  cubic  feet  of  gas  sold  during  each  of  the  last 
three  of  said  years  was  9,850,700,  9,489,700,  and  9,363,300,  re- 
spectivelj.  It  will  be  seen  that  the  operating  expense  per  thou- 
sand cubic  feet  of  gas  sold  during  these  years  was  $1.37,  $1.41, 
and  $1.84,  respectively. 

The  apparently  wide  variatian  in  the  operating  expenses  is 
due  in  large  measure  to  failure  to  ke^  complete  bookkeepihg 
records  and  inventories  of  materials  and  supplies,  so  that  each 
year  is  charged  with  the  invoices  for  that  year,  whether  con- 
sumed or  not  It  is  not  believed,  however,  that  this  would 
scEriously  affect  the  average  for  four  years. 

The  revenue  from  gas  sales  during  the  year  ending  March  81, 

1916,  was  divided  as  follows: 

Table  III. 

2,982,S60  ctt.  ft.  «t  $1.00    $2^82.85 

1,661,076    "    •*    "     2.00    3,322.16 

1,407,260    **«*«'     8.00    4,221.76 

3,812,126    **    '*   misoellABeouA  rates    4,162.22 

0,863,300  $14,688.97 

[13]  Our  accountant,  after  conferring  with  the  chief  en- 
gineer, estimated  the  depreciation  to  be  1.67  per  cent  Com- 
plainants adopted  this  figure,  and  the  respondent  did  not  question 
it. 

Based  on  the  averages  shown  in  the  above  table  and  the  valua- 
tion herein  established,  the  annual  operating  expense  of  the  com- 
pany, including  reserve  for  depreciation,  may  be  estimated  thus : 

Average  expense,  exclusive  of  depreciation $13,970.46 

Depreciation,  1.67%  of  $78,884.78  1,317.37 

Total  annual  operating  expense $15,287.83 

Reasonable  Rate. 

[14]  What  is  a  fair  rate  to  meet  the  above  annual  charges 
and  pay  a  fair  return  on  the  investment?  It  should  be  a  rate 
which,  when  applied  to  the  probable  output  of  the  company,  will 
produce  a  revenue  sufficient  to  yield  such  a  dividend  on  an 
amount  of  capital  exactly  equal  to  the  fair  value  of  the  property 
as  will  induce  others  to  invest  capital  in  similar  enterprises 
with  the  expectation  of  getting  their  recompense  from  the  nor- 
mal earnings  of  the  enterprise, — ^not  from  the  flotation  of  its 
securities.    To  accomplish  this  object  the  stockholders  ought  to 
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receive  a  return  substantially  higher  than  that  paid  for  money 
loaned,  through  bonds  or  otherwise,  to  the  same  or  an  equally 
strong  corporation,  because  the  stockholder  is  responsible  for  the 
management  of  the  corporation  and  is  the  last  to  participate  in 
the  security.  If  the  rate  of  interest  paid  by  a  corporation  for 
money  borrowed  is  6  per  cent,  the  stockholder  ou^t^  under 
noi*mal  conditions,  to  be  permitted  to  receive  a  higher  rate  in 
divideiids,  if  the  corporation  can  earn  th^n. 

[15]  But  the  rates  charged  for  the  service  ought  not  to  be 
more  than  its  reasonable  value;  and  it  is  useless  for  the  corpora- 
tion to  charge  rates  that  will  prevent  a  normal  increase  in  its 
business. 

The  present  case  presents  much  difficulty  in  fixing  a  schedule 
of  rates,  difficulty  due  very  largely  to  the  present  and  past  prac- 
tices of  the  respondent  They  have  been  such  that  itd  past  ex- 
perience furnishes  an  unsatisfactory  guide  for  the  future.  While 
the  motives  of  its  managers  have  undoubtedly  been  beyond  criti- 
cism, the  company  must  suffer  to  some  extent  from  their  acts. 

[16]  It  appears  that  the  operating  expenses  of  the  company 
for  the  most  favorable  of  the  three  years  for  which  the  output 
is  given  were  $1.37  per  thousand  cubic  feet  sold.  Mr.  Davis, 
the  superintendent,  testified  that  it  cost  "somewhere  about  $1.30." 
Neither  of  these  figures  takes  depreciation  into  account^  nor  any 
return  on  investment. 

Yet,  according  to  table  III.  the  company  sold  2,982,850  cubic 
feet  at  $1,  and  3,312,125  feet  at  an  average  of  $1.25, — ^just  a 
little  more  than  two  thirds  of  its  entire  product  at  about  14  per 
cent  less  than  bare  cost  of  production  and  distribution  as  esti- 
mated by  its  superintendent,  18  per  cent  less  than  cost  as  shown 
in  our  accountant's  report. 

To  offset  the  loss  made  on  fuel  gas  sold  at  $1,  it  chained  $3 
from  its  lighting  customers,  the  most  natural  market  for  this 
commodity.  Such  an  unreasonable  spread  in  the  rates  between 
the  different  classes  of  customers  makes  it  impossible  even  to 
guess  how  much  the  output  may  be  increased  by  giving  lighting 
customers  a  reasonable  rate,  what  proportion  of  the  fuel  custom- 
ers will  continue  to  take  the  service  when  they  are  charged 
their  reasonable  part  of  the  entire  cost,  and  what  ultimate  saving 
will  be  made  by  ceasing  to  sell  at  less  than  cost.    This  last  con- 
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sideration  should  not,  however,  be  given  too  great  prominence, 
because,  while  the  gas  has  been  sold  at  less  than  actual  average 
cost,  it  must  be  borne  in  mind  that  an  increased  output  has 
effected  some  reduction  in  the  average  cost  of  production. 

We  shall  not  establish  a  schedule  of  rates  which  will  net  the 
respondent  on  its  present  output  so  large  a  net  return  as  we 
should  permit  it  to  enjoy  under  more  favorable  operating  con- 
ditions,— that  is,  if  its  cost  of  operation  were  enough  lower  or 
its  output  enough  larger  to  produce  a  larger  profit  on  such  rates. 
If  it  will  improve  these  conditions,  it  will  receive  a  correspond- 
ingly larger  net  income.  And  with  the  elimination  of  vexatious 
discriminations  and  the  establishment  of  a  reasonable  rate  for  all 
purposes,  there  ought  to  be  a  marked  improvement  in  results. 

We  speak  of  this  feature  of  the  case  especially  because  we  do 
not  wish  this  decision  to  be  taken  as  a  precedent  of  the  rate  of 
return  we  should  allow  under  ordinary  circumstances,  either  by 
promoters  of  such  utilities  or  by  the  public.  This  case  is  de- 
cided on  its  own  peculiar  circumstances. 

Before  the  final  hearing  was  held,  both  parties  were  invited 
to  file  tentative  schedules  which  they  would  recommend.  The 
respondent  did  not  avail  itself  of  the  opportunity.  The  com- 
plainants filed  the  following: 

SCHEDULE  OF  RATES. 

Lighting  of  residences  $2.00  per  thousand  cubic  feet 

Lighting    of    manufacturing    plants,    public 

buildings,  etc 1.85    "  "  " 

Fuel,  heat,  and  power 1.70    "  «  »        u 

Combination  light  and  fuel 1.86    '*  «  m        u 

Temporary  and  seasonal  service 2.50    "  "  **        " 

All  other  services 2.00     "  ««  «        « 

All  to  be  discounted  10^  for  payment  before  the  15th  of  month. 

Minimum  charge  25^  per  month. 

[17]  As  already  intimated,  we  shall  make  the  rate  the  same 
for  all  uses.  We  shall,  however,  grade  it  somewhat  according 
to  the  quantity  used.  This  difference  should  not  be  extreme, 
but  there  are  substantial  reasons  for  some  concessions  to  larger 
users. 

The  rates  recommended  by  complainants  are  in  themselves 
very  liberal,  and  are  professedly  intended  to  afford  respondent 
a  larger  aggregate  revenue  than  it  now  receives.  They  are  higher 
than  those  charged  by  any  other  important  gas  company  in  the 
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state,  a  circumstance  which  imposes  upon  the  corporation  the 
burden  of  increasing  its  net  return  by  more  skilful  management, 
or  of  showing  why  it  cannot  be  done. 

Table  II.  shows  an  average  annual  return  from  sale  of  resid- 
uals of  $2,600.52,  which  the  company  will  have  in  addition  to 
revenue  from  sales  of  gas.  The  receipts  from  other  sources  have 
been  practically  negligible. 

The  Intemntional  Aspect. 

[18]  This  respondent  owns  property  and  operates  both  in  this 
state  and  in  the  province  of  New  Brunswick.  We  have  deemed 
it  equitable  to  consider  it  as  though  entirely  within  this  state 
so  far  as  valuation  and  determination  of  revenue  and  operating 
expenses  are  concerned,  and  to  ordain  rates  accordingly.  This 
has  been  fully  understood  by  both  parties,  and  not  objected  to. 
We  do  not  wish  to  be  understood  as  attempting  to  fix  rates  to  be 
charged  in  New  Brunswick.  The  St.  Stephen  rates  may  or  may 
not  be  uniform  with  those  charged  in  Calais.  If  they  are  higher, 
the  Calais  consumers  are  not  injured;  if  they  are  lower,  the 
company  must  stand  the  loss.  It  cannot  be  considered  in  de- 
ciding whether  the  Calais  rates  are  suflSciently  high. 

If  a  change  in  this  situation,  or  in  any  other  respect,  appears 
to  justify  modification  of  the  following  order,  after  the  new 
rates  have  had  a  fair  trial,  either  the  utility  or  the  public  may 
have  a  remedy  under  appropriate  procedure  before  this  Com- 
mission. 

Now,  therefore,  on  complaint  by  Harold  H.  Murchie  and 

others,  being  more  than  ten  aggrieved  persons,  that  the  rates, 

tolls,  and  charges  of  the  St.  Croix  Gaslight  Company  for  gas 

distributed  and  supplied  by  it  for  public  use  in  the  city  of  Calais 

are  unreasonable  and  unjustly  discriminatory,  said  St  Croix 

Gaslight  Company  having  been  given  notice  thereof,  and  not 

having  removed  said  cause  of  complaint  to  the  satisfaction  of 

this  Commission  within  ten  days  after  the  receipt  of  said  notice, 

and  public  hearing  having  been  had  on  said  complaint  after 

more  than  ten  days'  notice  of  said  hearing,  and  said  complainants 

and  said  respondent  having  been  present  at  said  hearing  and 

been  fully  heard,  and  all  of  the  evidence  in  the  case  having  been 

maturely  considered,  it  is — 
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ORDERED,  ADJUDGED,  AXD  DECREED. 

1.  That  the  rates,  tolls,  and  charges  of  the  St.  Croix  Gaslight 
Company  for  gas  distributed  and  supplied  for  public  use  in  the 
city  of  Calais  are  unreasonable  and  im justly  discriminatory; 

2.  That  said  St.  Croix  Gaslight  Company  discontinue  its 
present  rates,  tolls,  and  charges  for  gas  on  and  after  the  31st 
day  of  December,  a.  d.  1916,  and  substitute  in  place  thereof  the 
following  schedule  of  rates,  tolls,  and  charges,  effective  on  and 
after  the  1st  day  of  January,  a.  d.  1917,  to  wit: 

For  gas  for  lighting,  fuel,  and  heat,  or  any  of  them,  or  any  combination 
thereof,  payable  monthly. 

$2.00  per  thousand  cubic  feet  for  the  first  2,000  cubic  feet 
1.90    "  "  "        "      "     *•    next  2,000      "      " 

1  80      "  **  ti  u         ti       ti         a        a  AAA         ((         (( 

1.70  "  "  it  a  i,         gj^^jggg     ^^g^     IQ  QQQ     ^IjJq     f^^ 

Discount:  Ten  cents  per  thousand  cubic  feet  if  paid  within  the  first 
ten  days  of  the  calendar  month  next  foUowing  the  month  for  which  payment 
is  made. 

Minimum  charge:     Fifty  cents  per  meter  per  month. 

The  respondent  may  make  other  regulations  not  inconsistent 
with  the  foregoing. 

3.  That  said  St.  Croix  Gaslight  Company  publish  and  file 
schedules  of  its  rates,  tolls,  and  charges  for  gas  consistent  with 
this  order  and  in  conformity  with  the  requirements  of  General 
Order  File  No.  154,  on  or  before  December  31,  1916. 

Given  under  the  hand  and  seal  of  the  Public  Utilities  Com- 
mission, at  Augusta,  this  19th  day  of  December,  a.  d.  1916. 

Public  Utilities  Commission  of  Maine,  Benj.  F.  Cleaves, 
Chairman;  Wbcl  B.  Skelton,  Chas.  W.  Mullen,  Conmiissioners. 


HASSAOHUSBTTS  BOARD  OF  GAS  AND  ELECTRIC  LIGHT 
COBIMISSIONERS. 

BE  AWARDING  OF  CONTRACTS. 

Contracts '^  Awarding  of -^  Concerns  in  which  officers  or  directors  are 
interested. 

AH  utilities  imder  the  Bupervision  of  the  Massachusetts  Board  of 
Gas  &  Electric  Light  Commissioners  are  forbidden  to  contract  for  sup- 
plies, construction;  or  management  with  concerns  in  which  the  utilities' 
officers  or  directors  have  a  substantial  interest  except  in  case  of  oompeti- 
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tive  bidding  or  under  exceptional  circumstances  with  the  approval  of  the 
Board. 

[December  14,  1916.] 

General  order  relative  to  awarding  contracts  to  concerns  in 
which  the  officers  or  directors  have  an  interest. 

By  the  Board :  To  the  Several  Companies  under  the  super- 
vision of  the  Board: — 

The  Board  for  some  time  has  viewed  with  concern  the  control 
of  the  directorates  of  certain  of  the  companies  under  its  super- 
vision by  officials  and  employees  of  engineering,  construction, 
-eaxd  management  organizations  and  corporations  with  which  the 
companies  involved  have  from  time  to  time  contracted  for  exten- 
sions and  improvements  of  and  managerial  services  for  their 
respective  properties,  .  In  the  opinion  of  the  Board,  such  prac- 
tices are  wrong  in  principle.  Whatever  justification  may  exist 
for  them  in  public  service  companies  whose  credit  is  feeble  or 
future  hazardous  and  uncertain,  that  justification  ceases  when 
their  financial  position  is  firmly  established.  The  management 
of  such  companies  should  then  be  in  the  hands  of  directors  and 
officers  responsible  solely  to  their  stockholders  and  the  public 
whom  they  have  undertaken  to  serve.  For  reasons  that  are  ob- 
vious, companies  should  not  have  any  dealings  in  supplies  or 
materials  or  make  any  contracts  for  construction  or  management 
with  another  corporation,  partnership,  or  association  when  said 
company  has  upon  its  board  of  directors  or  as  its  president, 
manager,  purchasing  or  selling  officer,  or  as  its  agent  in  the  par- 
ticular transaction,  a  person  who  is  at  the  same  time  a  director, 
purchasing  or  selling  officer,  or  agent  of,  or  who  has  any  sub- 
stantial interest  in,  such  other  corporation,  partnership,  or  as- 
sociation, unless  and  except  such  purchases  shall  be  made  from, 
or  such  dealings  shall  be  with,  the  bidder  whose  bid  is  the  most 
favorable  to  such  company,  to  be  ascertained  by  honestly  con- 
ducted competitive  bidding.  Notice  is  hereby  given  of  the  con- 
clusions reached  by  the  Board  to  the  end  that  no  company  under 
its  supervision  shall  hereafter  enter  into  contracts  and  relation- 
ships of  the  character  above  described  save  under  exceptional 
circumstances  and  with  the  approval  of  the  Board,  and  that  upon 
the  expiration  of  existing  contracts  they  shall-  not  be  renewed. 

By  order  of  the  Board,  Alonzo  E.  Weed,  Chairman. 
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MASSAOHUSfiTTS  PUBLIC  SERVICB:  COMMISSIOK. 

BE  PLYMOUTH  &  SANDWICH  STBEET  BAILWAY 
COMPANY. 

[P.  8.  C.  1430.] 

Security  issues -^  Town  suhsoription  to  street  railway  stock -^Finan' 
oial  arrangement  for  completion  of  road. 

That  the  construction  of  a  ctreet  railway  between  towns  has 
been  or  is  beiifg  financed  largely  by  the  creation  of  fikmting  indebted- 
ness, and  without  the  issue  of  stock  sufficient  in  amount  to  insure  a 
reasonable  measure  of  financial  stability,  does  not  prevent  the  issuing 
of  a  certificate  under  a  statute  (Mass.  Acts  1911,  chap.  95,  §  1)  pro- 
tiding  that  a  town  shall  not  subscribe  to  the  stock  until  the  Commis- 
sion certifies  that  "reasonably  sufficient  financial  arrangements''  have 
been  made  to  permit  the  completion  of  the  railway,  on  the  theory 
that  such  financial  arrangements  must  be  "sound,"  since  the  statute 
is  intended  to  insure  the  completion  of  the  railway  rather  than  pro- 
tection to  the  town's  inyestment. 

[December  20, 1916.] 

Complaint  of  Plymouth  &  Sandwich  Street  Railway  Com- 
pany relative  to  the  requirement  of  chapter  96  of  Acts  of  1911, 
authorizing  the  town  of  Plymouth  to  subscribe  for,  purchase,  and 
hold  shares  of  the  capital  stock,  bonds,  and  notes  of  said  com- 
pany; certificate  issued  that  reasonably  sufficient  financial  ar* 
rangements  have  been  made  to  permit  completion  of  the  railway. 

By  the  Commission:  Chapter  95  of  the  Acts  of  1911  con- 
tains the  following  provision : 

"Section  1,  The  town  of  Plymouth  is  hereby  authorized  to 
subscribe  for,  purchase,  and  hold  shares  of  the  capital  stock, 
bonds  and  notes  of  the  Plymouth  &  Sandwich  Street  Railway 
Company,  or  of  any  railway  or  railroad  or  electric  railroad  con>- 
pany  authorized  to  construct  a  railway  or  railroad  between  Ply- 
mouth and  Sandwich,  to  an  amount  not  exceeding  in  the  aggre- 
gate $50,000;  provided,  that  such  subscription  or  purchase  is 
authorized  by  a  two-thirds  vote  of  the  voters  present  and  voiing 
thereon  at  any  legal  town  meeting  called  for  the  purpose  within 
five  years  after  the  passage  of  this  act;  and  provided,  further, 
that  no  such  subscription  or  purchase  shall  be  made  until  the 

Boai'd  of  Railroad  Commissioners  shall  have  been  satisfied  that 
P.U.R.1917B. 
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reasonably  sufficient  financial  arrangements  have  been  made  to 
permit  the  completion  of  said  railway,  railroad,  or  electric  rail- 
road from  Plymouth  to  Sandwich." 

This  statute  was  approved  by  the  governor  on  March  2,  1911. 
On  March  25,  1911,  the  town  of  Plymouth  in  town  meeting 
assembled,  by  a  two-thirds  vote  authorized  the  selectmen  "in 
the  name  and  on  behalf  of  the  town  to  subscribe  for  or  purchase 
five  hundred  shares  of  tiie  capital  stock  of  the  Plymouth  &  Sand- 
wich Street  Railway  Company  at  a  price  not  exceeding  the  par 
value  thereof,"  with  the  condition  that  "sudi  subscription  or 
purchase  shall  not  be  made  by  the  selectmen  until  they  are  satis- 
fied that  the  balance  of  the  amount  necessary  for  the  construc- 
tion and  equipment  of  said  road  is  fully  provided  for."  Upon 
the  same  day  the  selectmen  were  also  authorized,  "for  the  pur- 
pose of  raising  money  to  be  expended  for  shares  of  the  capital 
stock  of  the  Plymouth  &  Sandwich  Street  Railway  Company," 
to  issue  and  sell  ^T)onds  of  the  town  to  an  amount  not  exceeding 
$50,000.  At  a  subsequent  town  meeting,  held  on  March  25, 
1916,  an  attempt  was  made  to  rescind  this  vote,  but  action  under 
this  article  in  the  warrant  was  "indefinitely  postponed." 

The  statute,  however,  provides  (see  above)  that  the  town  of 
Plymouth  shall  not  subscribe  for  or  purchase  the  stock  in  ques- 
tion "until  tibe  Board  of  Railroad  Conmussioners  shall  have 
been  satisfied  that  reasonably  sufficient  financial  arrangements 
have  been  made  to  permit  the  completion  of  said  railway,  rail- 
road, or  electric  railroad  from  Plymouth  to  Sandwich."  In 
accordance  with  this  provision  the  Plymouth  &  Sandwich  Street 
Railway  Company  now  petitions  this  Conunission,  as  successor 
to  the  Board  of  Railroad  Commissioners,  to  "enter  such  order 
as  may  be  necessary  in  the  premises  to  authorize  said  subscrip- 
tion by  the  town  of  Plymouth," 

It  appears  that  a  portion  of  the  line  between  Plymouth  and 
Sandwich  has  already  been  built  and  ia  in  operation,  this  por- 
tion extending  a  distance  of  6.16  miles  from  the  northern  ter- 
minus in  Plymouth  to  Fresh  pond.  A  further  portion,  1.85 
miles  long,  between  Sagamore  beach  and  the  Cope  Cod  canal, 
has  been  built  but  has  not  as  yet  been  operated.    There  remains 

to  be  completed  9.9  miles  of  line  between  Fresh  pond  and  Saga- 
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more  beach  and  between  the  Cape  Cod  canal  and  the  Boume* 
Sandwich  line. 

At  the  public  hearing  on  Angost  8^  1916^  a  member  of  the 
firm  of  H.  P.  Converse  &  Company,  general  contractors  of 
Maiden,  testified  that  his  firm  has  a  contract  with  the  street  rail- 
way company  to  complete  the  line  between  Plymouth  and  Sand- 
wich, that  the  greater  part  of  the  grading  had  been  done,  that 
most  of  the  necessary  material  had  been  purchased,  and  that  sub- 
stantial progress  had  been  made  in  the  work  of  track  laying  and 
overhead  construction.  Later  the  street  railway  company  filed 
with  the  Commission  the  following  statement  of  work  done  up 
to  November  1,  1916: 

Grading. 
Grading  Bubstantially  completed. 

Materials, 
Materials  all  on  the  ground  with  the  exception  of  about  300  poles. 

Track  Construction. 
Total  distance  (main  line)  from  southern  terminus  of  company's 

old  line  at  Fresh  pond  to  Sandwich ^  11.75  miles 

Track  construction  completed 7.53     '* 

Balance  uncompleted 4.22  " 

Of  which  balance  rails  and  ties  have  been  distributed  along  ....  3.42  '' 

And  rails  and  ties  have  been  placed  ready  for  spiking  along  ....  2.01  " 
Overhead  Construction. 

Pole  construction  completed 2.10  ** 

Trolley  construction  completed 1.85  " 

This  statement  was  checked  on  the  ground  by  the  engineering 
department  of  the  Commission  and  found  to  be  "substantially 
correct,  with  the  possible  exception  of  the  grading,  which  is  prac- 
tically completed  except  about  three  quarters  of  a  mile  from 
Sagamore  to  the  Bourne-Sandwich  line,  upon  which  practically 
no  work  has  been  done.'^  The  department  estimated  that  it 
would  require  about  $20,000  to  complete  the  line,  and  reported 
as  follows  in  regard  to  rolling  stock,  oar  houses,  and  power 
supply: — 

"The  Plymouth  &  Sandwich  Street  Eailway  Company  has 
three  single-truck  open  cars,  two  single-truck  box  cars,  and  one 
double-truck  box  car.  The  company  now  has  an  agreement  with 
the  Brodcton  &  Plymouth  Street  Railway  Ccmipany  for  the  joint 
use  of  the  latter's  track  to  Plymouth,  and  expects  to  continue 
this  use  and  to  arrange  for  the  use  by  the  Brockton  &  Plymouth 
of  the  new  track  to  Sagamore.    For. the  schedule  of  the  coming 

P.U.R.1917B.  26 


Digitized  by 


Google 


402  MASSACHUSETTS  PUBLIC  SERVICE  COMMISSION. 

winter,  it  is  expected  to  run  cars  on  1  hr.  or  li  hrs.  headway, 
for  which  no  additional  rolling  stock  would  be  required,  other 
than  a  snow  plow  for  the  use  of  which  it  expects  to  arrange  with 
the  Brockton  &  Plymouth. 

"At  present,  the  company  has  a  small  car  bam  of  five-car 
capacity  at  Manomet,  but  contemplates  beginning  the  construc- 
tion of  an  eight  or  ten-car  house  at  Sagamore  in  the  spring  of 
1917. 

"At  present  the  company  takes  power  from  the  Brockton  & 
Plymouth  at  Plymouth.  It  is  intended  to  continue  this  use 
of  power  and  to  extend  a  feeder  to  a  connection  with  the  South- 
eastern Massachusetts  Power  &  Electric  Company's  (successor 
to  the  Marion  Gas  &  Electric  Company)  line  under  an  agree- 
ment, already  made,  at  a  point  near  Sagamore." 

Since  this  report  was  filed,  the  company,  under  date  of  De- 
cember 8,  1916,  has  written  the  Commission  as  follows: — 

"On  December  6,  1916,  the  amount  of  track  construction 
completed  had  increased  to  10.28  miles,  leaving  but  1.47  miles 
of  track  construction  to  be  done.  As  the  new  road  built  by  the 
town  of  Bourne  south  of  the  canal  will  reduce  the  distance  .08 
of  a  mile,  the  uncompleted  track  construction  becomes  1.39  miles, 
of  which  but  .66  miles  is  north  of  the  canal." 

The  contract  with  H.  P.  Converse  &  Company,  a  copy  of 
which  is  on  file  in  the  oflSce  of  the  Commission,  provides  that  the 
street  railway  company  shall  .pay  to  the  contractors,  for  the  nec- 
essary work  and  materials,  the  sum  of  $202,257  under  the  fol- 
lowing conditions: — 

"On  or  about  the  first  of  each  month  the  contractor  shall  ren- 
der invoice  for  material  furnished  and  work  done.  The  super- 
vising official  or  his  representative  shall  approve  said  invoice 
promptly  if  same  is  in  accordance  with  contract  and  specifica- 
tions. 

"On  or  before  the  tenth  of  said  month  the  railway  company 
shall  pay  said  invoice  in  cash. 

"The  contractor  agrees  to  accept  in  lieu  of  12^  per  cent  of 
each  cash  payment,  above  provided  for,  common  stock  of  said 
railway  company  issued  at  par. 

"The  contractor  agrees  to  accept  in  lieu  of  the  remaining  87^ 
per  cent  of  the  said  payments,  construction  notes  upon  the  terms 

P.U.R.1917B. 
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hereinafter  set  forth.  In  case  the  contractor  cannot  dispose  of 
said  notes  for  cash  at  not  less  than  87^  pey  cent  of  their  face 
value  before  the  25th  of  said  month,  it  is  hereby  agreed  that  he 
may  return  said  notes,  and  the  railway  company  agrees  to  pay 
in  cash  as  provided  under  ^method  of  payment.^  '^ 

The  construction  notes,  above  mentioned,  under  the  form  now 
agreed  upon,  run  from  one  year  from  date,  and  it  is  provided 
that  the  holder  thereof  shall  have  the  right  to  exchange  the  note 
at  par  "for  a  certificate  of  6  per  cent  cumulative  preferred  stock 
of  the  company  of  equal  par  value,  after  approval  of  such  issue 
by  the  Public  Service  Conmiission  of  Massachusetts."  The 
street  railway  company  states  that  the  ^Hotal  cost  of  construction 
by  H.  P.  Converse  &  Company  to  October  31,  1916,"  was  $151,- 
611.75,  which  was  met  as  follows : — 

Notes  issued  for  construction , . .  $121,569.41 

Paid  lor  by  sale  of  171  shares  common  stock 17,100.00 

Balance  due  for  construction   267.06 

Bill  of  November  1,  1916,  for  October  construction,  not  yet  due      12,676.28 

$151,611.75 

Since  this  statement  was  presented,  the  bill  for  October  con- 
struction has,  it  appears,  been  met  through  the  issue  of  further 
notes.  The  balance  sheet  of  the  company  on  October  31,  1916, 
was  as  follows: — 

Koad  and  equipment $353,071.62 

Cash    728.02 

Accounts  receivable 83.66 

Surplus    5,868.36 

$360,651.66 
Liabilities, 

Common  stock   $89,100.00 

Preferred  stock ♦ 67,000.00 

Notes   payable    192,793.70 

Accounts  payable 3,432.75 

Matured  dividends  unpaid 1.50 

October  construction,  not  due 12,675.28 

Accrued  depreciation,  equipment 263.66 

Outstanding  tickets 24.05 

Advances  in  excess  of  securities  issued 1,585.09 

Other  irnad justed  credits,  old  accounts — doubtful   3,775.63 

$360,651.66 

On  May  22,  1913,  the  Conimisaion  approved  the  issue  by  the 
company  of  $57,000  of  preferred  stock  and  $140,000  of  conmKMa 
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stock,  the  proceeds  of  preferred  stock  amounting  to  $27,000  "to 
be  applied  exclusively  to  the  payment  of  floating  indebtedness 
properly  incurred  in  the  construction  and  equipment  of  the  rail- 
way and  in  the  purchase  of  property  necessary  for  its  operation," 
and  the  proceeds  of  the  remaining  preferred  stock  and  all  of  the 
common  stock  to  be  "applied  exclusively  to  the  payment  of  the 
necessary  cost  of  building  and  equipping  an  extension  of  its  rail- 
way in  the  towns  of  Plymouth,  Sandwich,  and  Bourne."  Under 
this  authorization  the  company  has  issued  the  entire  amount 
of  preferred  stock  and  $29,100  par  value  of  Ihe  common  stock, 
and  these  amounts  are  included  in  the  balance  sheet  given  above. 
On  June  15,  1915,  the  company  petitioned  for  approval  of  a 
further  issue  of  $87,000  of  preferred  stock,  the  proceeds  to  be 
used  in  connection  with  the  building  of  the  new  line.  No  action 
has  as  yet  been  taken  by  the  Commission  upon  this  petition, 
owing  to  delay  on  the  part  of  the  company  in  furnishing  neces- 
sary information. 

At  the  hearing  on  August  3,  1916,  a  representative  of  the 
Boston  firm  of  Hodgdon,  Cashman,  &  Company,  underwriters 
and  dealers  in  securities,  testified  that  this  firm  had  agreed  with 
H.  P.  Converse  &  Company  to  underwrite  construction  notes 
of  the  street  railway  company  sufficient  to  cover  the  contract 
price.  In  a  letter  to  the  Plymouth  &  Sandwich  Street  Railway 
Company,  dated  May  11,  1916,  a  copy  of  which  is  on  file  in  the 
office  of  the  Commission,  Hodgdon,  Cashman,  &  Company  agree 
to  accept  such  notes,  and  also  agree  that,  if  they  are  not  paid 
at  maturity  with  preferred  stock  of  the  Plymouth  &  Sandwich 
Street  Eailway  Company  of  good  standing,  a  renewal  will  be 
effected  without  additional  cost  to  the  railway. 

It  has  been  urged  that  the  words,  "reasonably  sufficient  finan- 
cial arrangements,'^  as  used  in  the  statute  above  cited,  are  equiva- 
lent to  the  words,  "reasonably  sound  financial  arrangements," 
and  that  the  Commission  canjiot  properly  issue  the  desired  cer- 
tificate if  it  appears  that  the  construction  of  the  road  has  been 
or  is  being  financed  largely  by  the  creation  of  floating  indebted* 
ness  and  without  the  issue  of  stock  sufficient  in  amount  to  insure 
a  reasonable  measure  of  financial  stability  to  the  enterprise.    In 

the  judgment  of  the  Commission,  however,  it  is  by  no  means 
P.U.R.1917B. 
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clear  that  this  was  the  intent  of  the  general  court,  or  that  the 
meaning  indicated  can  properly  be  read  into  the  language  which 
was  used.  If  the  word  ^^sound''  had  been  intended,  instead  of 
the  word  "sufficient/^  no  good  reason  can  be  offered  for  the 
failure  to  use  it.  It  rather  appears  that  the  legislature  was 
endeavoring  to  insure,  not  the  financial  stability  of  the  company, 
but  the  actual  completion  of  a  street  railway  line  between  Ply* 
mouth  and  Sandwich.  The  town  of  Plymouth  has  from  the 
beginning,  if  we  understand  the  situaticm  correctly,  desired  an 
opportunity  to  invest  in  the  undertaking,  not  so  much  in  the  hope 
of  securing  a  direct  return  upon  its  investment,  but  rather  to 
secure  the  supposed  advantages  which  would  accrue  to  the  town 
from  railway  connection  with  the  territory  lying  immediately 
to  the  south.  The  town  was  the  petitioner  for  the  1911  legisla- 
tion, and  the  safeguard  in  the  statute,  which  was  not  sought  in 
the  original  bill,  was  intended,  in  the  opinion  of  the  Commission, 
to  insure  these  advantages  rather  than  to  offer  immediate  protec- 
tion to  the  town's  investment. 

Upon  this  construction  of  the  statute,  the  Commission  has 
reached  the  conclusion  that  inasmuch  as  so  large  a  portion  of 
the  construction  work  has  already  been  done  and  so  little  re- 
mains to  be  done,  it  is  highly  probable  that,  if  the  town  sub- 
scribes to  the  conamon  stock  of  the  street  railway  company  in 
accordance  with  its  vote  of  March  25,  1911,  the  road  will  be 
completed,  and  that  the  Commission  is  justified  in  issuing  the 
desired  certificate.  In  issuing  this  certificate,  however,  the  Com- 
mission must  not  be  understood  as  expressing  any  opinion  in 
regard  to  the  financial  stability  and  soundness  of  the  enterprise. 
After  notice  and  hearing  and  further  investigation  it  is, — 
Ordered  that  the  Commission,  acting  under  the  provisions  of 
§  1  of  chapter  96  of  the  Acts  of  1911,  hereby  certifies  that  in  its 
judgment  reasonably  sufficient  financial  arrangements  have  been 
made  to  permit  the  completion  by  the  Plymouth  &  Sandwich 
Street  Railway  Company  of  a  railway  between  Plymouth  and 
Sandwich. 
P.U.R.1917B, 
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MASSACHUSETTS  PUBLIC  SERVICE  C03iMISSI0N, 

EE  TOWN  OF  GKAFTON. 
[P.  S.  C.  974.] 

Bates -^  street  railways -^  Fare  zones  ^  Factors. 

1.  Inequality  in  fare  zones  on  street  railway  lines  radiating  from  a 
common  center  is  not  conclusive  that  the  rates  are  unreasonable,  since 
street  car  fares  are  not  fixed  strictly  on  a  mileage  basis,  but  are  in- 
fluenced  by  other  factors,  such  as  the  location  of  centers  of  population^ 
town  and  city  boundary  lines,  and  density  of  traffic 

Rates  —  Street  railways  —  Factors, 

2.  No  fixed  standard  can  be  applied  in  establishing  street  rail- 
way fares,  since  the  factors  that  must  be  taken  into  consideration  are 
so  numerous  and  varied  that  it  is  necessary  to  judge  each  particular 
case  upon  its  individual  merits. 

[December  21,  1916.] 

Petition  of  inhabitants  of  the  town  of  Grafton  for  reduction 
of  fares  charged  by  the  Worcester  Consolidated  Street  Railway 
Company;  the  company  agreed  to  sell  tickets  at  reduced  rates 
good  during  certain  hours,  and  no  order  was  entered  in  the 
ease. 

Appearances:  Webster  Thayer  for  the  petitioners;  F.  H. 
Dewey  for  the  Worcester  Consolidated  Street  Railway  Company. 

By  the  Commission:  The  petitioners  in  this  case,  a  com- 
mittee representing  inhabitants  of  the  town  of  Grafton,  allege 
that  "the  fares  charged  by  the  W^orcester  Consolidated  Street 
Railway  Company  for  the  transportation  of  passengers  through 
said  town,  to  wit,  two  fares  of  5  cents  each  for  passage  in  one 
direction,  are  excessive,  unjust,  and  unreasonable,"  and  request 
the  Commission  to  "reduce  said  charges  and  fix  and  establish 
by  order  the  fares  which  said  company  shall  charge  for  the  trans- 
portation of  passengers  through  said  town." 

The  line  in  question  is  one  of  many,  operated  by  the  Worces- 
ter Consolidated  Street  Railway  Company,  radiating  from  the 
center  of  Worcester  and  extending  into  the  surrounding  terri- 
tory. The  distance  from  Worcester  city  hall  to  the  end  of  the 
line  at  Grafton  Center  is  8.90  miles.    From  the  city  hall  one  can 

ride  4.79  miles  for  5  cents,  7.47  miles  for  10  cents,  and  8.90 
P.U.R.1917B. 
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miles  for  15  cents.  Retummg,  5  cents  will  carry  a  passenger 
2.80  miles,  the  distance  for  10  cents  is  4.77  miles,  and  the  dis* 
tanoe  for  15  cents,  8.90  miles.  In  these  figures  no  allowance 
is  made  for  transfer  privileges  within  the  Worcester  ^ty  limits. 
The  portion  of  the  line  in  the  town  of  Grafton  is  4.77  miles  long, 
and  the  fare  in  either  direction  for  this  distance  is  10  cents. 

The  petitioners  base  their  request  for  a  reduction  largely  upon 
the  claim  that  the  fares  which  they  are  paying  are  relatively 
higher  than  those  prevailing  upon  other  and  similar  lines  radi- 
ating from  the  center  of  Worcester.  The  following  table  shows 
the  maximum  distances  from  the  city  hall  on  the  various  routes 
covered,  respectively,  by  a  10-cent  fare  and  by  a  15-o«at  fare:— 


Route. 


Webster 

Fitchburg  (via  Sterling) 

Northborough 

Fitchburg  (via  Clinton) 

Southbridge   

Holden     


WooDBOcket 

Spencer   . . . 


Grafton  

Westborough    . . . . 
Auburn  Junction 
Bramanville   


10^  Cash  Fare.        15^  Cash  Fare. 


8.41  miles 
10.33    " 

7.68    " 

8.14     " 

8.41    ** 

8.55 
10.16 

7.91 

7.31 

7.47 
6.04 
8.67 
7.32 


(tickets) 


13.30  miles 
13.01  " 
12.64  " 
11.97  " 
11.26  " 
10.16     ** 


8.89 
9.57 
11.74 
8.90 
7.98 


(tickets) 


The  tickets  on  the  Holden  route  were  established  by  order  of 
this  Commission  on  July  17,  1914  (2  Ann,  Rep.  Mass.  P.  S.  C. 
p,  223).  The  regular  cash  fare  from  Worcester  to  the  end  of 
the  line  at  Jefferson  Station,  in  the  town  of  Holden,  is  15  cents, 
but  by  means  of  these  tickets  it  is  possible  to  ride  between  any 
part  of  Holden  and  Worcester  city  hall  for  10  cents  between  the 
hours  of  5 :40  and  7 :40  in  the  morning  and  between  the  hours  of 
4  ;55  and  6 :55  in  the  evening.  No  transfer  privileges  in  Worces- 
ter are  given  with  these  tickets.  In  the  case  of  the  Spencer 
route,  tie  regular  cash  fare  between  the  city  hall  and  the  end  of 
the  line  is  20  cents,  but  by  purchasing  a  ten-ride  ticket  for  $1.50 
the  same  distance  can  be  covered  for  15  cents  between  the  hours 
of  6  and  8  in  the  morning  and  from  4 :80  to  6 :30  in  the  evening. 
On  the  Bramanville  route,  where  the  regular  cash  fare  between 
city  hall  and  the  end  of  the  line  is  10  cents,  tickets  without 
transfer  privil^es  are  sold  at  the  rate  of  8^  eenU. 
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[1]  The  inequalities  in  the  above  table  of  fares  and  distances 
are  apparent  on  its  face.  Yet  the  fact  that  they  exist  is  not 
conclusive  evidence  in  favor  of  the  petitioners.  Similar  appar- 
ent irregularities  may  be  found  upon  most  of  the  street  railway 
systems  of  the  commonwealth.  Fares  have  not  heea  established 
strictly  on  a  mileage  basis,  but  have  been  influenced  by  other 
factors,  such  as  the  location  of  centers  of  population,  town  and 
city  boundary  lines,  and  daisity  of  traffic.  Cost  of  service,  in- 
deed, is  by  no  means  solely  dependent  upon  mileage.  In  city 
territory,  for  example,  where  traffic  is  dense  and  the  percentage 
of  short-haul  riding  is  large,  it  is  possible  to  extend  the  limits 
of  the  6-cent  fare  much  farther  than  upon  country  lines  where 
traffic  is  light.  An  attempt  to  readjust  street  railway  fares  with- 
in the  commonwealth  upon  a  uniform  mileage  basis  would  mean 
revolutionary  changes  with  results  which  would  probably  be,  in 
general,  unsatisfactory  to  all  concerned. 

It  is  also  true  that  a  table  of  maximum  distances,  such  as  the 
one  given  above,  is  apt  to  be  misleading.  To  illustrate:  If  on 
a  certain  line  the  maximum  distance  for  a  10-cent  fare  is  8  miles 
and  for  a  15-cent  fare,  12  miles,  it  may  be  that  the  principal 
settlement  in  the  15-cent  zone  is  at  the  9-mile  point,  so  that  very 
few  local  riders  have  the  benefit  of  the  maximum  distance.  A 
situation  similar  to  this,  the  company  claims,  exists  on  many  of 
the  routes  radiating  from  the  Worcester  city  hall.  To  quote 
the  president  of  the  company: 

"I  desire,  also,  to  call  attention  to  the  fact  that  on  the  Fitch- 
burg  via  Clinton  line,  Woonsocket  line,  Southbridge  and  Web- 
ster line,  Northboro  line,  Spencer  line,  and  l3ie  Auburn  Junc- 
tion line,  in  fact  upon  substantially  all  the  suburban  lines  except 
the  Grafton  line,  there  are  very  few  persons  living  in  the  vicinity 
of  the  10-cent  fare  limit.  Consequently,  if  that  fare  limit  is 
extended  for  a  considerable  distance  on  those  lines  into  the  coun- 
try, it  does  not  materially  affect  the  income  of  the  street  railway 
company,  as  the  through  passengers — most  of  those  lines  carry- 
ing such  passengers — would  pay  the  fare  anyway.  But  in  the 
case  of  the  Grafton  line,  there  being  a  large  settlement  and  many 
people  living  there  who  consequently  use  the  cars,  if  the  fare 
was  reduced  to  10  cents  for  such  passengers,  it  would  result  in  a 
very  considerable  loss  for  the  street  railway  company,  and  give 
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to  persons  located  at  that  point  a  privilege  and  advantage  that 
is  not  accorded  to  any  considerable  number  of  people  on  any  other 
suburban  line.'' 

It  IB  obvious  that^  if  the  Grafton  line  did  not  end  at  Orafton 
Center,  the  16-cent  fare  limit  might  be  placed  at  a  point  more 
nearly  conforming  to  the  similar  distanees  on  other  routes  with- 
out any  real  benefit  to  the  people  living  at  the  Center. 

The  Worcester  Consolidated  Street  Railway  Company  paid 
dividends  of  6^  per  cent  on  its  common  stock  in  the  year  ended 
June  30,  1915,  and  dividends  of  6  per  cent  in  the  year  ended 
June  30,  1916.  In  this  case  no  attanpt  was  made,  either  by  the 
company  or  by  the  petitioners,  to  segregate  the  investment  in  the 
Grafton  line  and  app<»rtion  revenues  and  operating  expenses  so 
that  the  financial  results  from  the  operation  of  the  line  might 
be  determined  with  approximate  accuracy.  It  was  claimed  by 
the  petitioners,  however,  that  the  line  is  one  of  the  better  paying 
suburban  routes,  and  such  evidence  as  the  company  presented 
was  not  in  conflict  with  this  conclusion.  The  following  table, 
showing  the  population  in  1915  of  the  towns  in  the  vicinity  of 
Worcester,  gives  ground  for  the  belief  that  Grafton  furnishes  a 
larger  volume  of  traffic  to  the  company  than  the  great  majority 
of  these  towns: 

Tovm.  Population,  1916, 

Clinton 13,192 

Grafton 6,250 

Spencer 6,994 

V^estborough    6,926 

Millbury   5,296 

Oxford 8,47« 

Leicester 3,322 

Auburn 3,281 

Sutton  2,829 

Shrewsbury 2,794 

Holden 2,614 

Charlton   2,218 

Northborough 1,797 

Sterling    1,403 

West  Boylston 1,318 

Boylston   763 

[2]  The  Commission  knows  of  no  uniform  and  inflexible  rule 

that  may  be  applied  with  g^ieral  public  advantage  in  cases  like 

this,  where  comparative  street  railway  fares  are  involved.    The 

factors  which  must  be  taken  into  consideration  are  so  numerous 

and  varied  that  it  is  necessary  to  judge  each  particular  case 
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upon  its  individual  merits,  and  to  detennine  the  equities  of  the 
situation,  not  by  any  hard  and  fast  standard,  but  by  the  exei> 
eise  of  broad  judgment  and  discretion.  In  the  case  now  pending, 
after  a  careful  consideration  of  all  the  circimistancea,  the  Com- 
mission is  of  the  opinion  that  the  people  living  in  Grafton  Center 
are  justly  entitled,  in  comparison  with  the  other  towns  surround- 
ing Worcester,  to  somewhat  lower  fares  than  they  are  now  re- 
ceiving, and  that  an  adjustment  by  means  of  a  special  ticket 
arrangement,  upon  the  analog  of  the  Commission's  order  in  the 
Holden  Case,  would  be  equitable  in  the  pres^it  case.  As  the 
company,  after  conference  with  the  Commission,  has  agreed  to 
furnish  special  tickets  at  a  rate  of  10  cents  each,  good  between 
the  hours  of  6  rOO  a.  m.  and  8 :00  a.  m.  and  between  the  hours  of 
4:45  p.  M.  and  6:45  p.  m.,  for  the  use  of  its  regular  patrons 
traveling  between  any  part  of  Grafton  and  the  terminus  of  the 
line  at  Salem  square,  in  Worcester,  it  is  unnecessary  to  enter  any 
order  at  this  time,  and  the  petition  is  therefore  placed  on  file. 


MASSACHUSETTS  PUBLIC  SERVICE  COMMISSION. 

RE  LOTHEOP  WITHINGTON  et  aL 

[P.  S.  C.  1289.] 

Valuation  —  Deduction  of  depreciation  from  reproduction  cost  netc  — 
"Fair  cost  of  replacing.'* 

1.  Accrued  depreciation  must  be  deducted  from  the  reproduction 
cost  new  of  a  street  railway,  in  a  valuation  for  the  purpose  of  the  is- 
suance of  stock  by  a  company  organized  to  take  over  property  from 
the  purchaser  at  a  receiver's  sale,  under  a  statute  (Mass.  Acts  1906, 
pt.  3,  §  145)  requiring  the  "fair  cost  of  replacing"  to  be  determined 
for  such  purpose. 

Depreciation  ^-^  Accrued  ^^  Street       railway       propet*ty -^  Labor —^  Ma^ 
terials, 

2.  Allowance  must  be  made  for  the  depreciation  of  the  labor  en- 
tering into  construction  of  a  street  railway  property  purchased  at  a 
receiver's  sale,  as  well  as  for  the  materials,  in  ascertaining  the  repro- 
duction cost  new  less  accrued  depreciation. 

DeprciHation  ^»  Accrued —^  Overhead  charges, 

3.  In  ascertaining  the  reproduction  cost  new  less  accrued  depre- 
ciation of  a  street  railway,  no  allowance  was  made  for  depreciation 
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as  to  a  large  portion  of  overhead  diarges,  on  the  grotmd  that  most 
of  them  would  not  arise  on  reproduction. 

[December  21^  1916.] 

Pbtitioit  of  Lothrop  Withington  and  associates,  purchasers 
at  receiver's  sale  of  the  property  of  the  Morton  &  Taunton  Street 
Railway  C(Hnpany,  that  the  Commission  determine  the  fair  cost 
of  replacing  said  property,  which  is  to  be  acquired  by  a  new 
corporation^  and  approve  the  amount  of  capital  stock  to  be  fixed 
in  the  agreement  of  association  for  the  formation  of  the  Morton, 
Taunton,  &  Attleborough  Street  Railway  Company;  cost  of  re- 
placement fixed  at  $213,864,  and  $120,000  of  stock  approved. 

[1,  2]  By  the  Commission:  The  petitioners  on  February 
7,  1916,  purchased  at  a  receiver's  sale  the  railway  and  property 
of  the  Norton  &  Taimton  Street  Railway  Company,  including 
its  locations  and  franchises,  and  have  organized  a  new  company 
imder  the  provisions  of  §  146  of  pt.  8  of  chapter  463  of  the  Acts 
of  1906,  to  be  known  as  the  Norton,  Taunton,  &  Attleborough 
Street  Railway  Company,  for  the  purpose  of  holding, -owning, 
and  operating  the  railway  and  property  so  purchased.  Under 
this  statute  they  must,  before  the  new  company  can  be  incorpo- 
rated, file  in  the  office  of  the  secretary  of  the  commonwealth  a 
written  agreement  of  association  stating,  among  other  things: 
The  total  amount  of  the  capital  stock  of  the  company,  which 
shall  be  fixed  at  an  amount  approved  by  the  Board  of  Railroad 
Commissioners,  but  which  shall  not  exceed  the  fair  cost,  as  deter- 
mined by  said  Board,  of  replacing  the  railway  and  property  so 
acquired,  less  the  amount  of  any  outstanding  mortgages  to  which 
said  railway  and  property  may  be  subject  in  the  hands  of  the 
new  company. 

For  the  purpose  of  complying  with  this  provision  of  the  stat- 
ute and  of  fixing  the  amount  of  capital  in  the  agreement  of 
association  which  has  been  filed,  the  petitioners  now  ask  this 
Commission  to  determine  the  fair  cost  of  replacing  the  railway 
and  property  acquired. 

Some  question  has  been  raised  as  to  the  meaning  of  the  statu- 
tory language.  In  the  opinion  of  the  Commission  the  words, 
"fair  cost  of  replacing,''  are  equivalent  to  "cost  of  reproduction 

new  less  accrued  depreciation,"  and  this  is,  it  seems,  the  inter- 
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pretation  which  has  always  been  given  to  the  words  in  practice 
in  the  past.  Manifestly  it  is  the  intent  of  the  statute  that  a 
company  organized  to  take  over  street  railway  property  pur- 
chased at  a  receiver's  sale  shall  start  with  a  clean  slate,  not  handi- 
capped by  the  past  and  in  at  least  as  favorable  a  position  as 
though  the  enterprise  were  entirely  a  new  one.  In  order  that 
this  may  be  the  case,  the  capitalization  of  such  a  company  must 
be  based  upon  the  depreciated  value  of  the  prc^rty  acquired. 
Street  railway  property  purchased  at  a  receiver's  sale  is,  of 
course,  not  new  nor  as  good  as  new.  Because  of  age  and  use  it 
cannot  last  as  long  as  new  property,  and  less  time  will  be  avail- 
able in  which  to  accumulate  funds  for  its  ultimate  replacement. 
For  this  reason,  allowance  must  be  made  for  depreciation  in  the 
case,  not  only  of  the  materials,  but  also  of  the  labor  entering 
into  construction,  for  both  of  these  elements  of  cost  must  be  re- 
peated in  connection  with  replacements. 

[3]  In  preparing  their  estimate  of  reproduction  cost  the  en- 
gineers of  the  Commission  used,  in  accordance  with  the  generally 
accepted  practice,  the  average  unit  prices  prevailing  during  the 
past  five  years,  so  that  the  valuation  might  not  be  affected  by 
temporary  or  abnormal  conditions.  As  the  railway  is  small  and 
its  traffic  very  light,  in  estimating  depretiation  longer  lives  were 
assumed  in  the  case  of  certain  of  the  property  units  than  would 
ordinarily  be  assumed.  No  allowance  was  made  for  deprecia- 
tion in  the  case  of  a  large  portion  of  the  overhead  charges,  on 
the  ground  that  most  of  these  charges  would  not  arise  in  connec- 
tion with  replacements.  Accepting  the  estimate  so  made  by  the 
engineers,  the  Commission  finds  the  fair  cost  of  replacing  the 
railway  and  property  acquired  at  the  receiver's  sale  to  be  $213,- 
864. 

Under  the  statute  the  original  capital  stock  of  the  new  com- 
pany, which  must  be  stated  in  the  agreement  of  association,  may 
be  fixed  at  any  amount  not  in  excess  of  $213,864,  since  the  prop- 
erty was  sold  at  the  receiver's  sale  free  and  clear  of  any  mort- 
gage. The  organizers  of  the  new  company,  however,  desire  to 
execute  a  new  mortgage  and  to  issue  mortgage  bonds  as  a  part 
of  the  initial  capitalization.  They  have  therefore  asked  the 
Commission  to  approve  capital  stock  of  $120,000  par  value  as 
the  amount  to  be  stated  in  the  agreement  of  association.    In  the 
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judgment  of  the  Commission  no  objection  can  be  made  to  this 
arrangement.  Before  either  this  amount  of  capital  stock  or  the 
proposed  mortgage  bonds  may  be  issued,  however,  it  will  be  nec- 
essary for  the  new  company,  when  it  has  obtained  its  certificate 
of  incorporation,  to  secure  the  customary  approval  of  the  Com- 
mission, under  the  provisions  of  the  general  law, 

ORDER. 

After  notice  and  hearing  and  further  investigation,  the  Com- 
mission having  determined  that  the  fair  cost  of  replacing  the 
railway  and  property  of  the  Norton  &  Taunton  Street  Railway 
Company,  acquired  by  the  petitioners  at  a  receiver's  sale  and 
which  is  to  be  acquired  by  a  new  corporation  to  be  known  as  the 
Norton,  Taunton,  &  Attleborough  Street  Railway  Company, 
which  is  to  be  organized  as  provided  in  §  145  of  pt.  3  of  chapter 
463  of  the  Acts  of  1906  or  any  acts  amendatory  thereof,  is  $213,- 
864,  and  the  organizers  of  said  proposed  new  company  having 
signified  their  desire  to  fix  the  amount  of  the  capital  stock  in  the 
agreement  of  association  at  $120,000,  it  is — 

Ordered  that  the  sum  of  $120,000  be  hereby  approved  as  the 
total  amount  of  capital  stock  of  the  proposed  new  company. 


3IINNESOTA  SUPR£MB  COURT. 

BE  NEW  DEPOT  AT  ADA. 
STATE  V.  GREAT  NORTHERN  RAILWAY  COMPANY. 

[No.  19919[14].] 
(—  Minn.  — ,  160  N.  W.  1089.) 

Service^ Power  of  OomnUsMon'^Bailroada^ Depots, 

1.  The  Bailroad  and  Warehouse  Ck)mmi88ion  has  power  to  deter- 
mine whether  a  depot  provided  by  a  railroad  company  is  suitable  for 
the  purpose,  and,  if  not,  to  require  the  construction  of  a  suitable  depot. 

Appeal  and  review -^  Order  for  railroad  depot -^  Power  and  scope  of 
revietp, 

2.  The  making  of  such  a  regulation  is  a  legislative  or  administra- 
tive function.  The  court  may  review  such  an  order  only  so  far  as  to 
determine  whether  it  is  reasonable.  When  supported  by  substantial 
evidence,  the  order  of  the  Commission  fts  to  such  a  matter  is  final. 

Headnotes  by  the  Ck)UBT. 
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Service'^ Railroads'^ Erection  of  depot -^ Necessity, 

3.  The  order  in  question  in  this  case,  requiring  the  erection  of  a 
new  depot  in  the  village  of  Ada,  is  supported  by  evidence,  and  is  valid. 

Service '-' Railroads --^  Erection  of  depot -^  Fire  ordinance. 

4.  When  a  new  depot  is  ordered,  the  order  may  require  that  its 
construction  shall  comply  with  the  fire  ordinances  of  the  village* 

[December  1,  1916.] 

From  an  order  of  the  District  Court  of  Norman  County,  An- 
drew Grindeland,  Judge,  affirming  an  order  of  the  Commission 
requiring  the  Great  Northern  Eailway  Company  to  erect  a  new 
depot  at  Ada,  the  railway  company  appeals;  affirmed. 

Appearances:  M.  L.  Coimtryman,  of  St  Paul,  for  appel- 
lant; Lyndon  A.  Smith,  Attorney  General,  Rollin  L.  Smith,  As- 
sistant Attorney  General,  and  M.  A.  Brattland,  City  Attorney, 
of  Ada,  for  respondent. 

Hallam,  J.,  delivered  the  opinion  of  the  court: 
Ada  is  a  station  on  the  Great  Northern  railway.  Application 
was  made  by  citizens  to  the  Railroad  and  Warehouse  Commis- 
sion for  an  order  to  require  the  railway  company  to  erect  there 
a  new  depot.  After  a  hearing,  the  Commission  found  and  de- 
termined that  the  present  depot  is  entirely  inadequate  for  the 
business  of  the  station  and  out  of  keeping  with  its  surroundings, 
and  ordered  that  the  railway  company  erect  a  new  depot  of  fire- 
proof material,  and  after  the  plan  of  the  depot  at  Warren,  a 
town  of  about  the  same  size  near  by.  Tbe  railway  company  ap- 
pealed to  the  district  court,  and  the  order  of  the  Commission 
was  affirmed.     The  railway  company  appeals  to  this  court. 

The  facts  disclosed  by  the  record  are  a^  follows :  Ada  is  the 
county  seat  of  Norman  county.  The  depot,  somewhr.t  smaller 
than  at  present,  was  constructed  when  the  road  first  came  to  the 
village,  in  1878.  It  was  enlarged  to  its  present  size  some  years 
later,  just  when  does  not  appear.  At  that  time  the  village  was 
small,  the  surrounding  country  sparsely  settled,  and  the  railroad 
traffic  was  small.  The  station  was  adapted  in  its  size  to  the  needs 
of  that  time,  and  it  had  the  conveniences  then  common  in  small 
railfoad  stations.  Since  that  time  the  surrounding  country  has 
developed  materially  and  the  village  has  grown.  It  had  a  popu- 
lation of  1,422  in  1910,  and  has  a  probable  population  now  of 
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about  2,000.  Railroad  traffic  has  very  substantially  increased, 
with  prospects  of  further  increase  from  year  to  year;  The  depot 
is  a  frame  structure  20x98  feet.  It  is  built  on  posts  2J  or  3 
feet  from  the  ground,  and  with  no  other  foundation.  Its  loca- 
tion is  so  near  the  track  as  to  permit  of  a  platform  only  12  feet  in 
width, — ^too  narrow  for  the  needs  of  traffic  It  is  without  toilet 
facilities,  and  is  not  well  adapted  to  the  installation  of  the  same. 
There  is  the  usual  division  into  separate  waiting  rooms  for  men 
and  wwnen,  but  at  times  freight  and  express  is  piled  in  the  wo- 
men's waiting  room.  There  is  evidence  that  on  frequent  occa- 
sions the  depot  is  not  adequate  to  accommodate  the  crowds 
gathered  there  to  use  it  as  a  depot 

[1]  1.  The  law  on  the  subject  is  not  in  doubt.  A  railroad 
company  must  necessarily  be  permitted  to  use  its  own  judgment 
to  a  reasonable  extent  as  to  "when  new  depot  buildings  are  needed 
at  stations  along  its  lines.  But  the  state  has  power  to  impose  up- 
on the  company  some  requirements  as  to  such  facilities.  Our 
statute  provides  that  every  railroad  company  "shall  provide  and 
maintain  at  all  villages  and  cities  upon  its  lines  depots  with  suit- 
able waiting  rooms  for  passengers  and  rooms  for  storage  of 
freight."  Gen.  Stat.  1913,  §  4390.  It  is  within  the  power  of  the 
Eailroad  and  Warehouse  Commission  to  determine  whether  the 
depots  provided  by  the  railroad  company  are  suitable,  and,  if  not, 
to  require  the  construction  and  maintenance  of  depots  which  are 
suitable  for  their  purposes.  See  Gen.  Stat.  1913,  §  4178 ;  State 
ex  rel.  Eaihroad  &  W.  Commission  v-  Minneapolis  &  St  L.  R.  Co. 
87  Minn.  195,  91  K  W.  465;  Minneapolis  &  St  L.  E.  Co.  v. 
Minnesota,  193  U.  S.  53,  48  L.  ed.  614,  24  Sup.  Ct  Rep.  396 ; 
State  ex  rel.  Railroad  &  W.  Commission  v.  Northern  P.  R.  Co. 
90  Minn,  277,  96  ls\  W.  81 ;  State  ex  rel.  Railroad  &  W.  Com- 
mission V*  Great  Northern  R.  Co.  123  Minn.  463,  144  N.  W. 
155;  Railroad  &  W.  Commission  v.  Great  Northern  R.  Co.  124 
Minn.  533, 144  K  W.  771. 

[2]  2.  The  making  of  such  regulations  is  a  legislative  or  ad- 
ministrative, and  not  a  judicial,  function.  The  reasonableness 
of  such  an  order  is,  however,  a  judicial  question.  The  court  may 
review  the  orders  of  the  Commission,  but  only  so  far  as  to  deter- 
mine whether  they  are  reasonable.     The  order  may  be  vacated 

as  unreasonable  if  it  is  contrary  to  some  provision  of  the  Federal 
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or  state  Constitution  or  laws,  or  if  it  is  b^ond  the  power  granted 
to  the  Commission,  or  if  it  is  based  ou  some  mistake  of  law,  or  if 
there  is  no  evidence  to  support  it,  or  if,  having  regard  to  the  in- 
terest of  both  the  public  and  the  carrier,  it  is  so  arbitrary  as  to 
be  beyond  the  exercise  of  a  reasonable  discretion  and  judgment. 
State  V.  Great  Northern  K.  Co.  130  Minn.  57,  P.U.R.1915D, 
467,  153  N.  W.  247.  The  court  does  not  consider  the  wisdom  or 
expediency  of  the  order.  The  court  ascribes  to  the  findings  of 
the  Commission  "the  strength  due  to  the  judgments  of  a  tribunal 
appointed  by  law  and  informed  by  experience,"  and  its  conclu- 
sion, when  supported  by  substantial  evidence,  is  accepted  as  finaL 
Illinois  C.  R.  Co.  v.  Interstate  Commerce  Commission,  206  U. 
S.  441,  464,  61  L.  ed.  1128,  1138,  27  Sup.  Ct.  Rep.  700;  Inter- 
state Commerce  Commission  v.  Union  P.  R.  Co.  222  U.  S. 
541,  647,  56  L.  ed.  308,  311,  32  Sup.  Ct  Rep.  108. 

[3]  3.  We  think  the  above  recital  of  facts  shows  that  the  or- 
der of  the  Railroad  and  Warehouse  Commission  is  supported  by 
substantial  evidence.  We  cannot  say  that  the  order  is  not  justi- 
fied by  a  reasonable  necessity  in  fact,  or  that  it  is  confiscatory,  or 
an  appropriation  of  the  company's  money  without  due  process  of 
law. 

[4]  4.  We  see  nothing  unreasonable  in  the  requirement  that 
the  depot  constructed  shall  be  of  some  material  that  will  comply 
with  the  fire  ordinance  of  the  village.  The  depot  is  quite  in  the 
center  of  the  village.  The  council  of  the  village  has  established 
fire  limits,  and  has  made  the  maint^!Lance  of  frame  buildings 
within  such  limits  unlawful.  This  building  is  within  the  fire 
limits.  Whether  these  facts  alone  would  warrant  an  order  for 
the  construction  of  a  new  depot,  if  the  existing  depot  were  other- 
wise adequate,  we  do  not  decida  They  are  sufficient  to  warrant 
an  order  that  a  depot  to  be  constructed  shall  conform  to  the  or- 
dinances of  the  village. 

Order  affirmed. 
P.UJL1»17B, 
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Hissoum  Pimiiio  sbbyjob  ooHMissiozr, 

A.  B.  COL^ 

MIS80UEI  PACIFIC  BAILWAY  COMPANY  et  aL 

[Case  No.  951.] 

[4  Mo.  P.  S.  C.  R.  230.] 

lnMi0raiai0  eommmr^'^SUUe.  itUerfermuoe -^  St9ppag0   of   InfeneiHt 

1.  The  Miuouri  Commisaion  has  power  to  reqiiire  the  stoppage  of 
interstate  trains  or  the  rearrangement  of  their  schednlea  where  that 
is  neoeflsarT-  to  afford  adequate  local  train  serrice. 

Service -^  MMroada  ^  XahhU  train  Mervice '^  Factors. 

Z.  In  determining  wiiether  a  railroad  was  giving  adequate  and 
reasonable  local  train  service,  regard  must  be  had,  among  other  things, 
to  the  size  of  the  place,  the  extent  of  the  demand  for  transportation, 
the  ooBt  of  fumiflhing  the  additional  aooommodatioiis  asked  for»  ftid 
all  other  facts  bearing  upon  the  question  of  eonveaicBc^  and  cost 

Interstate   commerce^ State   inter ference -^ Stoppin(^   0f   interatate 
trains. 

3.  A  railroad  was  required  to  stop  an  additional  interstate  pas- 
senger train  each  way  daily  for  a  test  period  of  one  year  at  a  county 
teat,  having  about  2,600  inhabitants,  that  was  located  in  a  densely 
populated  and  prosperous  country,  and  that  furnished  a  large  passenger 
and  freight  business,  to  enable  passengers  and  the  maila  to  readi  a 
metropolitan  city  and  return  during  reasonable  hours  and  at  greater 
despatch. 

[July  10,  1916.] 

Complaint  against  local  train  service;  order  requiring  the 
stcqppage  of  an  additional  interstate  train  in  each  direction  daily 
for  a  test  period  of  one  year* 

Appearances:    S.  C.  Gill  for  complainant;  J.  F.  Green  for 
defendants. 

Busby,  Ohainnan:  This  is  a  complaint  by.  A.  B,  Cole,  mayor 
of  the  city  of  Calif omiai  Hissouri,  against  the  Missouri  PacifLc 
Railway  Coi^apajiy,  and  its  receiver^  asking  that  an  order  he  made 
requiring  the  defendants  to  atop  train  Ho*  5^  westboundji  amd  train 
'No.  2,  eastboundy  at  California. 
P.U.R.1917B.  27 
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The  evidence  in  the  case  shows  that  California  is  the  county 
seat  of  .Moniteau  county,  located  about  150  miles  west  of  St. 
Louis,  25  miles  west  of  Jefferson  City,  and  about  38  miles  east 
of  Sedalia.  It  has  a  popiriation  of  about  2,500  inhabitants,  and 
is  probably  the  largest  town  between  St.  Louis  and  Sedalia,  ex- 
cepting Jefferson  City.  It  is  situated  in  a  densely  populated 
and  prosperous  country,  and  serves  as  a  railroad  station  for  quite 
a  number  of  smaller  towns  in  that  vicinity,  including  the  town 
of  Latham,  where  a  sanitarium  of  some  importance  is  main- 
tained. There  are  also  three  banks,  two  large  mills,  an  elevator, 
wholesale  saddlery,  and  a  number  of  other  large  mercantile  and 
business  establishments  at  California.  In  addition  to  a  large  pas- 
senger traffic,  the  defendants  do  a  large  freight  business,  es- 
pecially in  live  stock,  in  and  out  of  Oalif omia.  Being  the  coun- 
ty seat,  the  circuit,  probate,  and  county  courts  hold  their  sessions 
at  California.  It  has  but  one  railroad,  that  of  the  defendants. 
An  exhibit  filed  by  the  defendants  in  the  case  shows  that  27,570 
tickets  were  sold  by  defendants  to  outgoing  passengers  at  Cali- 
fornia, with  a  revenue  therefrom  of  $21,981.88,  for  the  year 
from  May  1,  1915,  to  April  30,  1916,  as  follows: 

Earnings  California  Station  No.  47,  Period  Shown. 


Maj,  1916  .... 
June,  1915  . .  • . , 
July,  1915  ..... 
August,  1915  . . , 
September,  1915 
October,  1915  . 
November,  1915 
December,  1915 
January,  1916  . 
February,  1916 
March,  1916  .. 
Aprn,  1916  . . . . 


Passengers.      'Revenue. 


^7,570 


2,195 

$1,709.14 

2,333 

1,990.33 

2,321 

2,054.76 

2,440 

2,096.n 

3,470 

2,776.56 

2,548 

2,184.91 

2,274 

1,784.07 

1,961 

1,685.05 

1,925 

1,343.01 

2,045 

1,460.44 

1,899 

1,368.83 

2,169 

1,588.01 

$21,931.88 


Another  exhibit  filed  by  the  defendants  in  the  case  shows  the 

passenger  revenues  derived  from  the  operation  of  defendant's 

trains  between  St.  Lonis  and  California,  and  between  Jefferson 

ijity  and  California,  dnring  the  months  of  March,  April,  and 

May,  1915,  as  compated  with  the  months  of  March,  April,  and 

May,  1916,  to  be  as  follows: 
P.U.R.1917B. 


Digitized  by 


Google 


COLE  V.  MISSOURI  P.  R.  CO. 


419 


Mareh»  1915 
March,  1916 

April,  1915  . 
April,  1916  . 

May,  1915  .. 
May,  1916  . . 


St.  Louis  to  California. 

Jefferson  City  to  California. 

Passenger. 

Revenue. 

Passenger. 

Revenue. 

87 
65 

$244.70 
194.16 

894r-5/2 

471-7/2 

$206.18 
247.78 

15     . 

97-2/2 

$239.58 
293.22 

393-4/2 

497-10/2 

$205.40 
259.46 

105 
90-2/2 

$305.16 
272.28 

477-8/2 
661-12/2 

$250.12 
347.32 

California  to  St.  Louis. 

California  to  Jefferson  City. 

Psssenger. 

Revenue. 

Passenger. 

Revenue. 

67 
41-3/2 

$201.00 
127.60 

540 

482-12/2 

$280.80 
255.76 

86-1/2 
73 

$289.50 
210.00 

499-4/2 
507-9/2 

$260.52 
265.98 

72-3/2 
101 

$220.47 
303.00 

693 

580-9/2 

$360.36 
303.94 

March,  1915 
March,  1916 

April,  1915  . 
April,  1916  . 

May,  1915  .. 
May,  1916  . . 


The  defendants  at  the  present  time  operate  six  passenger 
trains  and  one  local  freight  train  carrying  passengers  each  way 
each  day  through  California,  as  follows:  (The  word  "stops"  in 
parenthesis,  in  the  schedule,  indicating  the  trains  which  stop  at 
California ;  and  the  word  "passes,"  in  parenthesis,  indicating  the 
trains  which  do  not  stop  at  California.) 


WEST  BOUND. 

Leave 

Leave 

Arrive 

Train  No. 

St.  Louis. 

Jefferson  City. 

California. 

1 

9:00  A.  ic. 

12:20  p.  M. 

1:06  p.  If. 

(Stopa) 

3 

10:10  P.  M. 

1:50  A.  M. 

2:33  A.  IC 

(Stops) 

6 

7:10  p.  u. 

10:36  P.  M. 

11;10  P.  U. 

(Passes) 

7 

2:20  A.  ic. 

6:20  A.  M. 

6:53  A.  M. 

(Passes) 

21 

7:00  A.  M. 

4:00  P.  M. 

4:43  P.  M. 

(Stops) 

87 

6:30  A.  M. 
11:15  A.  M. 

6:17  A.  If. 
1:06  P.  M. 

(Stops) 
(Stops) 

96 

EAST  BOUND. 

Leave 

Leave 

Arrive 

Train  No. 

California. 

Jefferson  City. 

St.  Louis. 

2 

3:12  p.  ic 

(Passes) 

3:55  p.  M. 

7:30  P.  M. 

4 

2:33  A.  M. 

(Stops) 

3:20  A.  M. 

7:26  A.  M. 

6 

1:06  P.  K. 

(Stops) 

1:55  p.  M. 

6:30  P.  M. 

10 

2:58  A.  M. 

.     (Passes) 

3:43  A.  M. 

7:50  A.  M. 

22 

12:30  P.  M. 

(Stops) 

2:45  P.  M. 

7:25  p.  M. 

38 

9:68  P.  M. 

(Stops) 

10:46  P.  U. 

94 

tf:66  A.  M. 

(Stops) 

10:30  A.  U. 

Trains  94  and  95  are  local  freight  trains,  carrying  passengers ; 
trains  Nos.  21  and  22  are  local  passenger  trains,  making  all  stops 
between  Kansas  City  and  St  Louis ;  and  trains  Nos.  37  and  38 
are  local  trains  between  Kansas  City  and  Jefferson  City  onlyj 
P.UJL1917B. 
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but  train  Xa.  37  connects  at  Jefferson  City  with  the  fast  mail 
train  No.  7  from  St  Louis. 

It  will  be  seen  from  the  following  testimony  of  Mr.  W.  E. 
Brooks,  defendants'  superintendent,  and  the  only  witness  testi- 
fying for  the  defendants  at  the  hearing  before  the  Commission, 
that  train  No.  2  may  be  stopped  at  California  without  seriously 
interfering  with  its  schedule,  and  that  the  defendants  do  not  seri- 
ously object  to  stopping  it: 

Q.  With  reference  to  No.  2,  Mr.  Brooks,  what  character  of 
train  is  that? 

A.  That  is  a  through  train  serving  passengers  from  California 
to  the  east;  also,  serving  a  great  many  cities  on  this  route  be- 
tween Kansas  City  and  St  Louis. 

Q.  No.  2  is  what  is  popularly  known  as  the  Scenic  Limited  f 

A.  Yes,  sir. 

Q.  And  portions  of  that  train  serve  California  t 

A.  Yes,  sir. 

Q.  It,  of  course,  makes  eastern  connections  at  St.  Louis? 

A.  That  is  the  determining  feature  of  the  speed  of  that  train 
on  this  division. 

Q.  That  it  must  make  its  connection  at  St  Louis  ? 

A.  Yes,  sir;  it  has  an  arriving  time  at  St.  Louis  at  7:30,  and 
in  that  way  it  can  make  connection  with  the  earliest  as  well  as 
the  latest  of  the  eastern  lines. 

Q.  Well,  in  your  judgment  is  it  possible  to  make  additional 
stops  for  train  No.  2  ? 

A.  I  am  not  particularly  inclined  to  object  to  that  stop,  Jixdge. 

Q.  You  could  make  that  stop  f 

A.  I  could;  yes,  sir. 

Q.  And  preserve  the  schedule  within  reasonable  limits  ? 

A.  So  long  as  the  western  connections  were  not  too  late  I  could 
make  up  the  time  of  stopping  at  California  and  a  little  of  the 
time  lost  on  the  western  rails,  but  that  is  limited;  it  would  re- 
quire high  speed.    .... 

Q.  Well,  the  service  is  such  that  "2"  could  make  an  additional 
stop  at  that  point  ? 

A.  I  stated  a  few  minutes  ago  that  I  am  not  objecting  seri- 
ously to  the  stopping  of  No.  2. 
P.U.K.1917B. 
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The  evidence  further  shows  that  business  men  and  others  at 
California  desiring  to  go  to  St  Louis,  Chicago^  and  other  eastern 
points  either  have  to  leave  on  a  slow  local  train,  No.  22,  at  12 :30 
in  the  afternoon  and  arrive  in  St  Louis  at  7 :25  in  liie  evening ; 
or  leave  on  train  No.  6  at  1 :05  in  the  afternoon  and  arrive  in  St. 
Louis  at  5 :30  in  the  afternoon,  thereby  losing  half  a  day,  or  else 
wait  13  hours,  27  minutes,  and  leave  on  train  No.  4  at  2 :88  the 
next  morning  and  arrive  in  St.  Louis  at  7:25  in  the  morning, 
requiring  a  hard,  disagreeable  night  trip  on  the  train,  -whereas, 
if  train  No.  2  should  stop  at  California,  these  passengers  could 
leave  California  at  8 :12  in  the  afternoon  and  arrive  in  St  Louis 
at  7 :30  the  same  evening,  thereby  providing  a  much  more  reason- 
able and  convenient  schedule  for  them.  The  evidence  also  shows 
that  important  mail  sent  out  by  the  banks,  business  men,  and 
others  at  California  to  St  Louis,  Chicago,  and  other  eastern 
points,  is  sometimes  delayed  from  twelve  to  twenty-four  hours  on 
account  of  both  trains  Nos.  2  and  10  being  through  trains  and 
failing  to  catch  the  mail  sacks  as  the  trains  pass  California, 
whereas,  if  train  No.  2  stopped  at  California,  this  mail  would 
b^  certain  to  leave  at  3 :12  in  the  afternoon  and  the  present  mail 
facilities  largely  improved. 

Train  No.  5  is  what  is  known  as  a  fast  mail  train  for  western 
points.  In  addition  to  mail  and  express  equipment,  it  carries 
chair  car  and  Pullman  accommodations  from  St.  Louis  to  Pleas- 
ant Hill,  Missouri,  thence  to  Joplin,  Missouri,  and  chair  car  ac- 
commodations from  St.  Louis  to  Kansas  City,  Missouri,  and 
stops  either  regularly  or  on  flag  between  St.  Louis  and  Califor- 
nia at  the  following  points :  Washington,  New  Haven,  Berger, 
Hermann,  Morrison,  Chamois,  and  Jefferson  City,  and  it  is 
stated  by  defendants  that  these  stops  are  to  relieve  train  No.  3 
in  order  that  that  train  may  keep  up  a  reasonably  fast  schedule, 
but  the  evidence  shows  that  train  No.  3  stops  at  at  least  four  of 
these  points:  Washington,  Hermann,  Chamois,  and  Jefferson 
\  City,  and  that  with  the  exception  of  Jefferson  City,  California 
is  a  larger  town  and  provides  defendants  more  revenue  than  any 
other  of  said  stations  at  which  No.  5  now  stops,  and  it  is  con- 
tended by  complainant  with  much  force  and  reason  that  the  re- 
fusal to  stop  this  train  at  California,  while  stopping  it  at  these 
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smaller  and  less  important  stations,  is  an  unjust  discrimination 
against  it 

The  evidence  discloses  that  upon  the  defendants'  present 
schedule  a  passenger  cannot  leave  St  Louis  for  California  be- 
tween the  hours  of  9  in  the  morning  and  10 :10  in  the  evening,  a 
period,  of  13  hours  and  10  minutes.  It  further  shows  that  while 
businesis  men  and  others  get  through  with  their  business  at  St 
Louis  and  are  ready  to  return  by  6  o'clock  in  the  evening,  yet 
they  cannot,  as  stated,  leave  St  Louis  until  on  train  No.  3  at 
10 :10  in  the  evening,  and  not  arriving  at  California  until  2 :33 
the  next  morning,  or  else  leave  St  Louis  on  train  No.  7  at  2 :20 
in  the  morning,  change  to  train  No.  37  at  Jefferson  City  at  5  ;20 
in  the  morning,  and  arrive  at  California  at  6 :  17  in  the  morning, 
thus  requiring  them  to  remain  in  St  Louis  until  a  late  hour  at 
night,  and  making  in  either  event  a  very  hard  and  disagreeable 
trip,  whereas  if  train  No.  5  should  be  scheduled  to  stop  at  Cali- 
fornia, these  passengers  could  leave  St  Louis  at  7 :10  in  the  even- 
ing, and  arrive  at  California  at  11 :10  the  same  evening,  thereby 
having  a  much  more  convenient  and  reasonable  schedule. 

We  think  that  train  No.  5  may  be  stopped  by  defendants  at 
California  without  seriously  interfering  with  its  present  sched- 
ule time  between  St  Louis  and  Kansas  City,  or  other  points. 
While  the  defendants'  witness  Brooks  testified  that  it  required 
approximately  six  minutes  to  stop  a  train  like  No.  6  and  again 
get  it  under  way  running  at  the  rate  of  55  miles  an  hour  between 
two  points,  as  between  Jefferson  City  and  Sedalia,  yet,  the  wit- 
ness admitted,  and  it  is  clearly  evident,  we  think,  tiiat  this  train 
would  not  pass  through  a  town  or  city  the  size  of  California  at 
the  rate  of  55  miles  per  hour,  and  that  such  a  delay  of  six  min- 
utes could  not  reasonably  be  charged  to  a  stop  of  No.  5  at  Cali- 
fornia. Defendants'  witness  also  testified  that  when  this  train 
No.  5  was  previously  stopped  at  California  during  a  certain  test 
pjBriod  of  84  days,  that  it  went  into  Kansas  City  late  49  times 
out  of  the  84,  but  he  would  not  state  and  there  is  no  evidence  that 
the  stopping  at  California  was  the  cause  of  the  delay  at  Kansas 
City. 

It  further  appears  that  train  No.  5  carries  standard  equip- 
ment of  approximately  7  cars,  while  defendants'  train  No.  7 
carries  standard  equipment  of  9  to  11  cars,  and  that  by  reason 
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of  being  the  lighter  trais^  No.  5  caa  start  inore  readily  than  No. 
7.  That  train  No.  6  has  a  runxiing  time  between  St  Louis  and 
Jefferson  Cily  of  3  hours  and  20  minutes^  making  six  stops  either 
r^ukrly  or  on  flag,  while  train  No.  7  has  a  running  time  of  2 
hours  and  68  minutes  between  St  Louis  and  Jefferson  City, 
making  one  regular  stop.  That  from  the  leaving  time  of  train 
No.  7  at  Jefferson  City  to  its  leaving  time  at  California,  there  is 
a  lapse  of  time  of  thirty-three  minutes,  while  in  the  leaving 
time  of  train  No.  5  at  Jefferson  City  to  its  leaving  time  at  Cali* 
f<Hmia,  there  is  a  lapse  of  thirty-five  minutes,  thus  showing  that 
«  with  a  lighter  train  by  at  l^ast  two  cars,  No.  5  now  has  two  min- 
utes more  headway  between  Jefferson  City  and  California  than 
train  No.  7.  To  carry  on  to  Sedalia  the  headway  of  No.  5  as 
compared  to  Na  7  is  lengthened  to  three  minutes,  and  it  appears 
that  this  three  nunutes  additional  time  allowed  No.  5  in  its  sched- 
ule between  Jefferson  City  and  Sedalia  was  on  account  of  the 
stopping  previously  of  No.  5,  during  the  said  test  period  at  Cali- 
fornia, and  that  while  the  stopping  of  No.  5  at  California  has 
been  discontinued,  yet,  that  it  still  has  this  three  minutes  addi- 
tional or  extra  time  in  its  schedule  between  Jefferson  City  and 
Sedalia. 

Other  facts  appear  in  the  evidence  tending  to  show,  as  we  be- 
lieve, that  the  passenger  service  rendered  by  defendants  at  the 
city  of  California  is  inadequate  and  that  the  defendants  should 
justly  and  reasonably  be  required  to  stop  trains  No.  2  and  No.  6 
at  California,,  but  inasmuch  as  the  facta  here  stated  imquestion- 
ably  show  the  same,  we  deem  it  unnecessary  to  lengthen  this  re- 
port with  a  further  recitation  of  the  evidence. 

[1,  2]  The  brief  of  tiie  defendants  has  been  carefully  consid- 
ered by  the  Commission  in  arriving  at  the  conclusions  herein  an- 
nounced. It  is  stated  in  33  Cyc.  639,  cited  by  defendants,  among 
other  things,  that  "a  railroad  company  authorized  to  condemn 
land  and  act  as  a  common  carrier  must  provide  stich  train  serv- 
ice and  accommodations  as  will  meet  the  necessities  of  the  gener- 
al public,  and  not  merely  serve  private  interests,  but  the  extent  of 
its  duty  in  thiB  regard  varies  as  the  exigencies  of  the  traffic  and 
its  remunerative  character  demand  and  ju$tify.  ...  A  rail- 
road company  is  bound  on  common-law  principles  to  stop  a  suf- 
ficient number  of  its  trains  at  stations  to  meet  the  demands  of 
P.U.R.1917B, 
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public  convenience  and  business  liecJessity,  but  it  is  a  reasonable 
regulation  on  the  part  of  a  jailroad  company  that  certain  trains 
shall  not  stop  at  all  stations,  provided  there  are  enough  to  serve 
the  purpose  of  local  travel,  except  as  to  places  wh^re  it  is  ex- 
pressly required  by  statute  that  all  trains  shall  stop/^ 

In  the  case  of  Missouri,  K.  &  T.  E.  Co.  v.  Norfolk  (Missouri, 
K.  &  T.  E.  Co.  V.  State)  26  Okla.  325,  29  L.E.A.CN.S.)  159, 
107  Pac  172,  also  cited  by  defendants,  the  supreme  court  of 
Oklahoma  simply  announced  the  uniform  rule  that  when  toivns 
or  communities  have  reasonable  or  the  average  public  service  that 
is  performed  at  all  similar  stations  in  the  state,  the  schedule  of 
fast  mail  trains  performing  interstate  service  should  not  be  in- 
terfered with  by  requiring  them  to  stop  at  such  local  stations. 

The  statutory  provisions  governing  the  case  are  §  51  and  sub- 
section 2  of  §  47  of  the  Public  Service  Commission  Law  of  Mis- 
souri, and  §  3275,  Mo.  Eev.  Stat.  1909 ;  under  the  provisions  of 
which  and  the  decisions  of  the  courts  and  Commissions,  the  true 
rule  is  that  if  the  local  services  or  facilities  provided  by  the  de- 
fendants at  California  are  inadequate,  then  it  is  within  the  pow- 
er of  this  Commission  to  require  adequate  local  facilities,  and,  if 
necessary  to  secure  the  same,  to  require  the  stoppage  of  interstate 
trains  or  the  rearrangement  of  their  schedules ;  whereas,  if  such 
local  facilities  are  now  adequate,  then  the  obligation  of  the  car- 
rier is  performed,  and  an  order  requiring  the  carrier  to  stop 
its  interstate  trains  might  be  held  an  illegal  interference  with 
interstate  commerce.  Eeid  v.  Chicago,  R  I.  &  P.  E.  Co. 
2  Mo.  P.  S.  C.  E.  510;  MissiBsippi  E.  Commission  v.  Ill- 
inois C.  E.  Co.  203  U.  S.  835,  51  L.  ed.  209,  27  Sup.  Ct  Eep. 
90.  And  as  to  what  will  constitute  adequate  and  reasonable  local 
facilities,  it  has  been  held  that  it  is  a  relative  expression  and  has 
to  be  considered  as  calling  for  such  facilities  as  might  be  fairly 
demanded,  regard  being  had,  among  other  things,  to  the  size  of 
the  place,  the  extent  of  the  demand  for  transportation,  the  cost 
of  furnishing  the  additional  accommodations  asked  for,  and  to 
all  other  facts  which  would  have  a  bearing  upon  the  question  of 
convenience  and  cost  Atlantic  Coast  Line  E.  Co.  v.  Wharton, 
207  IT.  S.  385,  52  L.  ed.  234,  28  Sup.  Ct.  Eep.  121. 

[3]  While  we  are  of  opinion  upon  the  evidence  now  before  us 

that  we  are  fully  justified  in  ordering  the  stoppage  of  train  Xo. 
P.U.R.1917B. 
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S  on  flag  aad  train  Na  2  x^olarly  at  Calif  arnia^  yet,  in  order  to 
have  a  further  test  of.tiie  demand  and  necessity  for  such  local 
service,  we  have  concluded  to  require  a  test  period  of  one  year 
from  and  after  the  effective  date  of  this  order,  with  the  require- 
ment that  the  defendants  shall  keep  and  preserve  and  report  to 
this  Commission  at  the  end  of  such  test  period  an  accurate  ac- 
count of  the  nvmber  of  pasaengeffs  traveling  to  and  from  Cali- 
fornia on  each  of  said  trains  during  the  test  period,  together  with 
the  revenues  d^ived  hy  defendants  from  such  passengers;  and, 
with  the  privilege  on  the  part  of  either  the  complainant  or  de- 
fendants at  the  end  of  the  test  period,  to  file  a  supplemental  mo- 
tion witii  the  Commission  asking  a  modification  of  this  order 
upon  the  evidence  now  before  the  Commission  and  such  further 
evidence  as  either  party  desires  to  offer. 
An  order  will  be  entered  accordingly. 

All  concur. 

Rehearing  denied  August  3,  1916.  Case  appealed  to  Cole 
county  circuit  court. 


MISSOURI  PtTBLIC  dflRVICB  COMMISSION. 

GITY  OF  MOBERLY 

V. 

B.  B.  PRYOR  and  E.  P.  KEARNEY,  Receivers,  et  al. 

[Case  No.  491.] 

(4  Mo.  P.  S.  0.  R.  29S.) 

OrosBtngB^'J^uHsdieUon  of  Commission '^Federal  receiver  of  rail" 
roade, 

1.  The  Missouri  Commission  can  order  a  railroad  receiver  to  im- 
proye  a  ^^ossing  although  he  is  appointed  by  a  Federal  court. 

OresHnge-^Jmrlediciion  of  ConrniUeion  ^  Crossing  established  prior 
to  reg%jdatory  statute, 

2.  The  Missouri  Commission  has  power  under  §  50  of  the  Public 
Service  Commission  Law  to  require  the  widening  of  a  subway  crossing, 
altiiough  the  erossing  was  established  prior  to  the  enactment  of  the  law. 

Constitutional  law  —  Im/pairment  of  contract  ohligation  —  Crossings  -* 
Cost  of  improvement, 

3.  A  contract  between  a  city  and  a  railroad  company  requiring 
P.U.R.1917B. 
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tMk  to  pay  one  half  the  cost  of  future  iaiproTemeiits  of  a  eobway  eroei* 
ing  does  not  prevent  the  Miasonri  Cowmiwaion  from  making  a  different 
apportionment  of  the  ooat.  - 
Apportionment  —  Expense  —  Improvement  of  crossing. 

4.  The  cost  of  improving  a  subway  crossing  railroad  tracks  may 
be  required  to  be  borne  1^  both  the  ei^  and  railroads,  rather  than  by 
the  railroad  akme. 

[August  10, 1916.] 

Complaint  by  the  City  of  Moberly  against  B.  E.  Pryor  and 
another  as  receivers  of  the  Wabash  Railroad  Company  and  other 
railroads  and  receivers  for  the  improvement  of  a  subway  cross- 
ing; improvement  ordered  and  cost  apportioned. 

Appearances :  W»  B.  Stone  and  Hunter  &  Chamier  for  com- 
plainant; J.  W.  Jamison  for  Missouri,  Kansas,  &  Texas  Railv^ay 
Company;  N.  S.  Brown  and  S.  E.  Cotter  for  Wabash  Railway 
Company. 

Bean,  Commissioner:  Complaint  was  filed  against  the  Wa- 
bash Railroad  Company,  E.  B.  Pryor  and  E.  F.  Kearney,  as  re- 
ceivers, and  the  Missouri,  Kansas,  &  Texas  Railway  Company. 
After  issue  joined,  a  hearing  was  held  and  the  case  submitted  for 
decision.  Thereafter  the  submission  was  set  aside  by  the  Com- 
mission for  the  purpose  of  hearing  more  evidence.  The  com- 
plainant filed  an  amended  complaint  bringing  in  the  Wabash 
Railway  Company  and  Charles  E.  Schaff  as  receiver  of  the  Mis- 
souri, Kansas,  &  Texas  Railway  Company  as  defendants.  A  fur- 
ther hearing  was  held  at  Moberly  on  the  18th  day  of  April^  1916, 
before  one  of  the  Commissioners  and  the  case  submitted  for  de- 
termination. 

The  amended  complaint  charges  that  the  street  crossing  situate 
under  the  tracks  of  the  defendant  railroad  companies  at  Rollins 
street  in  the  city  of  Moberly  is  wholly  inadequate  to.  accommo- 
date the  public  in  the  use  of  the  street  in  that  the  street  crossing 
is  not  of  su£Scient  width ;  that  it  is  so  defectively  constructed  and 
maintained  as  to  permit  dirt  and  cinders  and  water  to  accumu- 
late thereon  to  the  aimoyance  of  the  public ;  that  the  undercross- 
ing  as  now  maintained  was  constructed  thirty  years  ago,  and  is 
not  sufficient  to  accommodate  the  present  use  of  the  same  by  the 

public.     Complainant  asks  that  defendants  be  required  to  erect 
P.U.R.1917B. 
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and  maintain  a  crossing  at  Hollins  street  that  will  reasonably 
accommodate  the  public  in  the  use  of  the  street 

After  the  filing  of  the  original  complaint  herein,  the  Wabash 
Kailway  Company  succeeded  to  the  ownership  of  the  property 
owned  by  the  Wabash  Eailroad  Company  at  Moberly  and  now 
operates  the  same.  The  case  will  be  dismissed  as  to  defendants 
Wabash  Railroad  Company,  E.  B.  Pryor  and  E.  T.  Kearney 
as  receivers. 

The  substance  of  the  answer  of  the  Wabash  Railway  Company 
is  that  the  grades  of  the  street  and  railway  crossing  at  Rollins 
street  were  separated  in  1887  at  the  joint  expense  of  the  city  and 
Wabash  Western  Railway  Company  in  pursuance  of  a  contract 
between  the  Wabash  Western  Railway  Company  (the  predeces- 
sor in  title  of  the  defendant  Wabash  Railway  Company),  whiere- 
by  it  was  agreed  that  a  subway  or  tunnel  should  be  built  at  Rol- 
lins street  beneath'the  railroad  tracks  at  the  joint  expense  of  the 
city  and  said  railway  company ;  that  the  city  should  maintain  the 
subway  and  keep  it  in  repair,  and  should  it  become  necessary  to 
change  or  repair  the  railroad  bridge  over  the  subway,  it  should  be 
done  by  mutual  consent  of  the  city  and  said  railway  company  or 
its  assigns,  the  city  and  railway  company  each  to  pay  one  half 
the  cost  Defendant  averred  that  the  city  had  by  the  terms  of 
said  contract  abandoned  all  the  remaining  part  of  Rollins  street 
not  included  in  the  subway;  that  defendant  has  been  ready  to 
perform  the  work  of  widening  the  subway  at  Rollins  street,  pro- 
vided complainant  would  pay  one  half  of  the  cost  as  provided  by 
the  contract. 

Charles  E.  Schaff,  receiver  of  the  Missouri,  Kansas,  &  Texas 
Railway  Company  by  appointment  of  the  United  States  district 
court  for  the  eastern  division  of  the  eastern  district  of  the  state 
of  Missouri,  filed  answer  denying  the  allegations  of  the  com- 
plaint and  averring  that  the  Commission  had  no  power  to  make 
him  a  party  to  the  proceeding  or  to  direct  an  order  against  him  as 
receiver,  for  the  reason  that  the  property  of  said  railway  com- 
pany was,  through  him  as  receiver,  subject  to  the  sole  control  of 
the  said  United  States  district  court 

The' answer  of  the  Missouri,  Kansas,  &  Texas  Railway  Com- 
pany avers,  in  eifect,  that,  by  the  terms  of  the  contract  set  forth 

in  the  answer  of  the  Wabash  Railway  Company,  the  city  of  Mo- 
P.U.R.1917B. 
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berly  agreed  to  pay  one  half  of  the  cost  of  constructing  a  peima- 
nent  crossing  at  Rollins  street,  and  that  the  defects  therein  com- 
plained of,  if  any,  are  due  to  the  failure  of  the  city  to  carry  out 
that  agreement;  that  the  Commission  has  no  power  to  require 
the  street  crossing  to  be  widened ;  and  further  that  defendant's 
propCTty  is  in  the  hands  of  a  receiver  and  it  is  not  now  operating 
a  railroad. 

II.  The  city  of  Moberly  has  16,000  inhabitants.  It  was  or- 
ganized under  a  special  act  of  the  l^islature  in  1873,  and  con- 
tinued under  that  act  until  1889,  at  which  time  the  city  became  a 
city  of  the  third  class  as  provided  by  the  statutes  of  this  state, 
and  has  so  continued. 

The  general  direction  of  right  of  way  and  tracks  of  the  Wa- 
bash Railway  Company  through  the  city  of  Moberly  is  north  and 
south.  The  right  of  way  and  tracks  of  the  Missouri,  Kansas,  & 
Texas  Railway  are  almost  parallel  to  the  Wabash  railway  and  a 
short  distance  east  thereof.  About  5,000  people  reside  east  of  the 
railroad  tracks.  The  crossings  now  maintained  at  grade  across  the 
railroad  tracks  of  defendants  from  the  east  part  of  the  city  to 
that  west  of  the  railroad  tracks  are  at  Coates  street,  Wightman 
street,  Carpenter  street,  and  McKensie  street. 

At  the  place  of  crossing  the  railroad  tracks  of  the  defendants 
by  each  of  the  streets  above  named,  except  McKensie  street,  there 
are  at  least  five  railroad  tracks.  Watchmen  are  kept  at  the 
Coates  and  Wightman  street  crossings  to  protect  the  public. 
Wightman  street  is  the  first  crossing  south  of  Rollins  street,  and 
is  ^  of  a  mile  distant  therefrom.  The  Carpenter  and  McKensie 
street  crossings  are  south  of  Wightman  street.  Train  movements 
are  frequent  on  the  tracks  of  defendants  at  all  the  street  cross- 
ings. 

The  crossing  receiving  the  largest  use  by  the  public  is  the 
crossing  at  Coates  street  which  is  one  block  north  of  Reed  street, 
where  the  Union  passenger  depot  of  the  defendants  is  located. 
Rollins  street  is  one  block  south  of  Reed  street.  It  is  80  feet  in 
width  and  is  one  of  the  main  streets  of  the  city. 

Sturgeon  street  extends  north  and  south  and  is  crossed  by 
Rollins  street  at  the  west  line  of  the  right  of  way  of  the  Wabash 
Railway  Company.  Rollins  street  intersects  Moulton  street  im- 
mediately east  of  the  railroad  tracks. 

P.U.R.1917B. 
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On  the  14th  day  of  September,  1887,  the  city  of  Moberly  en- 
tered into  a  contract  in  writing  with  the  Wabash  Western  Rail- 
way Company  for  separating  the  grades  at  the  Eollins  street 
crossing.  By  said  contract,  the  parties  thereto  agreed  that  the 
city  and  railroad  company  should  each  pay  one  half  of  the  cost 
and  expense  of  excavating  for  a  tunnel  under  said  railway  com- 
pany's tracks  at  Eollins  street,  and  for  erecting  a  wooden  bridge 
over  the  same  for  use  by  the  railway  company.  Under  the  terms 
of  the  contract,  the  city  was  to  take  control  and  management  of 
the  tunnel  as  of  its  other  property,  and  keep  it  in  good  repair  ex- 
cept the  bridge  and  its  supports.  It  was  also  agreed  that  the 
railway  company  or  its  assigns  shall  have  control  of  the  bridge, 
and  should  the  bridge  or  its  supports  be  changed  in  workmanship, 
design,  or  material,  it  shall  be  by  the  mutual  consent  of  the  city 
and  railway  company,  or  its  assigns ;  in  either  event  the  railway 
eompany  or  its  assigns  and  the  city  shall  each  pay  one  half  of  the 
cost  of  said  repairs  or  changes  in  the  construction  thereof.  The 
contract  further  provided  that,  upon  completion  of  the  tunnel, 
the  city  would  permit  the  Wabash  Western  Railway  Company  to 
fence  or  close  in  Rollins  street  on  grade  with  its  tracks,  and  that 
the  city  would  abandon  the  street  and  sidewalks  on  grade  with 
the  tracks  on  Rollins  street.  The  contract  was  made  on  behalf 
of  the  city  by  the  mayor.  There  was  no  showing  that  it  had  been 
authorized  by  ordinance. 

The  tunnel  or  subway  for  an  undercrossing  at  Rollins  street 
and  the  bridge  above  the  same  were  constructed  in  pursuance  of 
the  contract  above  named,  and  the  cost  was  paid  as  provided 
therein.  The  evidence  does  not  show  at  what  time  the  overhead 
structures  at  Rollins  street  were  erected  by  the  Missouri,  Kansas, 
&  Texas  Railway  Company.  At  the  time  of  the  hearings  and 
long  prior  thereto,  said  railway  company  maintained  two  sepa- 
rate overhead  structures  for  a  main  track  and  a  switch  track  at 
Rollins  street,  a  short  distance  east  of  the  Wabash  bridge  over 
Rollins  street  The  bridge  of  the  Wabash  Railway  Company 
supports  four  tracks  and  is  about  60  feet  in  width.  It  is  across 
Rollins  street  at  a  right  angle.  The  other  structures  cross  the 
street  obliquely.  At  the  time  of  the  hearings  a  roadway  16  feet 
in  width,  paved  with  brick,  had  been  built  by  the  city  on  Rollins 

street  through  Ihe  tunnel  or  subway.    About  one  year  prior  to  the 
P.U.R.19nB. 


Digitized  by 


Google 


430  MISSOURI  PUBLIC  SERVICE  COMMISSION. 

first  hearing  in  the  case  the  railroad  companies  built  a  cement 
sidewalk  5  feet  in  width  through  the  tunnel  on  the  north  side  at 
Kollins  street.  The  overhead  structures  are  much  the  same  in 
the  manner  of  their  construction,  and  are  supported  by  wooden 
piling  at  each  end.  There  is  a  row  of  piling  between  the  side- 
walk and  roadway,  under  the  bridge  of  the  Wabash  Railway 
Company. 

The  overhead  structures  are  reasonably  safe  for  carrying  the 
trains  of  the  railroad  companies,  and  with  repairs  may  be  used 
for  five  or  six  years.  The  bridge  of  the  Wabash  railway  is  less 
than  10  feet  above  the  roadway.  The  Missouri,  Kansas,  &  Tex- 
as Eailway  bridges  are  11  feet  above  the  roadway.  The  parts  of 
the  bridges  over  the  roadway  are  floored  with  boards,  the  parts 
over  the  sidewalk  have  been  covered  with  sheets  of  metal  to  pro- 
tect pedestrians  from  oil  and  dirt  from  passing  trains.  The 
grade  of  Eollins  street  going  east  descends  toward  the  tunnel  an^ 
carries  water  to  a  point  near  the  main  track  bridge  of  the  Mis- 
souri, Kansas,  &  Texas  Railway  where  the  city  has  provided  a 
pipe  to  carry  it  away.  The  testimony  shows  that  the  pipe  is  too 
small  to  carry  away  the  water  flowing  into  the  tunnel.  Water  is 
frequently  on  the  pavement  in  the  tunnel,  interfering  with  the 
use  of  the  street  by  the  public. 

The  evidence  shows  a  large  use  of  the  Rollins  street  subway  by 
both  pedestrians  and  vehicles.  The  city  produced  a  witness  who 
had  observed  and  counted  the  number  of  persons  traveling  on  the 
street  at  the  crossing  on  the  13th,  14th,  and  15th  days  of  April, 
1916.  The  witness  testified  to  the  use  of  the  subway  during 
that  period  by  1,278  vehicles,  carrying  1,716  persons,  and  by 
2,817  pedestrians. 

Complainant  offered  many  witnesses  for  the  purpose  of  show- 
ing that  the  tunnel  as  now  maintained  was  not  sufficient  for  the 
reasonable  accommodation  of  the  public.  The  objections  thus 
presented  were  lack  of  drainage,  earth  falling  from  erabankmenta 
at  the  ends  of  the  bridges  onto  the  sidewalk  and  roadway,  oil  and 
cinders  falling  from  trains  onto  persons  passing  beneath  the 
tracks,  noise  from  passing  trains  owing  to  open  construction  of 
the  floors  of  the  bridge,  insufficient  vertical  clearance  of  the 
bridges  above  the  roadway,  and  lack  of  width  of  the  roadway. 

We  find  that  the  substantial  defects  in  the  tmmel  or  subway 
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as  now  maintained  are  the  narrow  roadway,  insufficient  vertical 
clearance^  lack  of  abutments  to  prevent  earth  and  water  from  the 
embankments  from  falling  in  the  sidewalk  and  roadway,  and  the 
failure. to  provide  floors  in  the  bridges  that  will  prevent  oil,  cin- 
ders, or  dirt  from  falling  upon  travelers.  Sidewalks  should  be 
provided  at  each  side  of  the  roadway. 

Since  1906,  the  alterations  of  the  structures  at  KoUins  street 
have  been  the  subject  of  negotiations  between  the  city  and  the 
Wabash  Railway  Company,  and  also  between  the  city  and  the 
Missouri,  Kansas,  &  Texas  Railway  Company.  The  city  has  in- 
sisted upon  new  structures,  which  the  railroad  companies  have  re- 
fused to  build  unless  the  city  would  pay  one  half  of  the  cost  there- 
of. 

[1]  IIL  The  receiver  for  the  Missouri,  Kansas,  &  Texas  Rail- 
way Company  insists  that  the  Commission  has  no  authority  to 
make  an  order  against  a  receiver  appointed  by  a  Federal  court 
The  same  objection  was  overruled  by  the  Commission  after  full 
discussion  in  the  case  of  Webb  City  Commercial  Club  v.  St 
Louis  &  S.  F.  R.  Co.  1  Mo.  P.  S.  0.  R.  334  L  c.  340,  343. 
The  ruling  in  the  Webb  City  Case  will  be  followed  in  this  case. 

[2,  3]  Defoidants  urge  (1)  that  the  Commission  is  without 
power  under  the  statute  to  make  au  order  requiring  the  widen- 
ing of  a  subway  crossing  in  existence  at  the  time  of  the  enact- 
meixt  of  the  Public  Service  Oo^^nissiQn.Iiaw;  that  §  50,  Public 
Service  Commission  Law^  does  not  confer  authority  upon  the 
Commission  to  order  the  widening  of  a  subway  crossing  already 
in  existence;  (2)  that  the  contract  between  the  city  of  Moberly 
and  the  Wabash  railway  is  binding,  and  under  the  terms  of  that 
contract  the  city  is  boimd  to  pay  one  half  of  the  cost  of  any  im- 
provements in  the  subway  at  Rollins  street 

The  questions  raised  in  the  foregoing  paragraphs  1  and  2  were 
eonsidered  and  decjided  against  the  position  taken  by  defendants 
herein  in  the  case  of  Macon  v»  Chicago,  B.  &  Q.  R.  Co.  1  Mo.  P. 
S.  C.  R  640  ]L  c.  644,  648.  The  Commission  held  in  that  case 
that  it  had  full  authority  under  §  50,  Public  Service  Commis- 
sion Law,  over  raUroad  and  street  crossings  whether  the  grades 
had  been  separated  before  or  after  the  enactment  of  said  §  50, 
and  further  held  that  the  right  of  the  state  in  the  exercise  of  the 
police  power  to  require  a  compliance  with  reasonable  regulations 
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for  the  safety  of  the  public  cannot  be  contracted  away.  The 
Commission  adheres  to  the  ruling  in  the  Macon  Case  above  cited. 

There  is  no  merit  in  the  point  raised  by  defendants  that  Rol- 
lins street  has  been  abandoned  outside  of  the  limits  of  the  subway 
as  now  maintained. 

rV.  Plans  for  the  improvement  of  the  overhead  structures, 
streets,  sidewalks,  and  drainage  at  Rollins  street  have  been  sub- 
mitted by  H.  R.  Gass,  engineer  for  the  Commission,  Carl 
Haynes,  city  engineer  of  the  city  of  Moberly,  and  by  the  Wabash 
Railway  Company  and  the  receiver  of  the  Missouri,  Kansas,  & 
Texas  Railway  Company.  Said  defendants  reserved  all  lights 
to  contest  any  order  that  may  be  made  herein. 

The  engineer  for  the  Commission  submitted  three  plans  for 
improvements  at  Rollins  street  by  the  erection  of  three  struc- 
tures of  reinforced  concrete  for  the  railroad  tracks  at  their  pres- 
ent grade,  designated  as  plans  A,  B,  and  0. 

Plan  A  provides  for  a  vertical  clearance  of  12  feet,  a  hori- 
zontal clearance  of  32  feet,  a  sidewalk  8  feet  wide,  and  a  road- 
way 24  feet  in  width.  The  cost  under  plan  A  was  estimated  at 
$47,931,  The  cost  of  the  work  to  be  done  under  that  plan  on  the 
right  of  way  of  each  railroad  was  as  follows :  Wabash  Railway 
Company,  $22,407;  Missouri,  Kansas,  &  Texas  Railway  Com- 
pany, $16,617. 

Plan  B  provides  for  a  vertical  clearance  of  12  feet,  hori- 
zontal clearance  of  40  feet,  two  sidewalks  each  8  feet  wide,  and  a 
roadway  24  feet  wide.  The  cost  under  that  plan  was  estimated 
at  $59,242. 

Plan  C  provides  for  a  vertical  dearance  of  14  feet  and  the 
same  horizontal  clearance,  roadway,  and  sidewalks  as  specified 
in  plaii  B.  The  cost  of  the  work  under  plan  C  was  estimated  at 
$74,325. 

The  scheme  for  drainage  was  the  same  under  plans  A,  B,  and 
C,  and  required  catch  basins  in  the  street  and  a  30-inch  sewer 
leading  from  the  east  side  of  the  crossing  at  Rollins  street  1,500 
feet  further  east  at  an  estimated  cost  of  $5,000. 

The  plan  filed  by  Carl  Haynes,  engineer  for  the  city  of  Mober- 
ly, provides  for  a  vertical  clearance  above  the  roadway  of  the 
street  of  12  feet,  with  one  sidewalk  on  Ae  north  side  of  the 
street  8  feet  wide  and  a  roadwaj  24  feet  wide;  the  railroad  tracks 

P.U.R.1917B. 


Digitized  by 


Google 


liOBERLY  ▼.  FRYOR.  438 

to  be  supported  by  steel  beams  resting  on  concrete  abutments  at 
each  side  of  the  street  The  cost  of  the  work  including  grading 
of  the  street,  pavement,  sidewalk,  and  drainage  was  estimated  at 
$16,275. 

The  plan  filed  (33d  day  of  June,  1916)  by  the  Wabash  Rail- 
way Company  offers  a  structure  of  concrete  and  steel,  with  a 
roadway  of  24  feet  and  sidewalk  at  each  side  of  8  feet  in  width. 
The  bridge  to  be  12  feet  above  the  roadway  and  to  be  supported 
by  concrete  abutments,  located  at  each  end,  and  piers  located  at 
curb  lines.  The  cost  of  the  subway,  retaining  walls,  drainage, 
and  street  work  from  the  east  right  of  way  line  of  the  Wabash 
Railway  Company  to  a  point  approximately  100  feet  west  of  the 
center  line  of  Sturgeon  street  was  estimated  at  the  sum  of  $21,- 
189. 

The  plan  filed  by  the  receiver  of  the  Missouri,  Kansas,  &  Tex- 
as Railway  provides  for  structures  of  the  same  type  as  prescribed 
by  tiie  plans  of  the  Wabash  Railway  Company  without  any  esti- 
mate of  cost.  An  estimate  of  cost  of  the  Missouri,  Kansas,  & 
Texas  Railway  Ccanpany's  subways  was  made  by  taking  the  cost 
per  square  foot  of  the  subway  covered  by  the  Wabash  plan  and  ap- 
plying it  to  the  number  of  square  feet  in  the  subways  proposed 
by  the  plans  of  said  receiver.  Upon  that  basis  the  cost  of  the 
work  offered  by  the  plan  of  the  receiver,  including  drainage  and 
street  work,  from  the  west  right  of  way  line  to  the  Missouri,  Kan- 
sas, &  Texas  Railway  Company  to  the  west  line  of  Ault  street, 
and  a  30-inch  sewer  from  the  east  portal  of  the  east  Missouri, 
Kansas,  &  Texas  subway  to  "Lockley's  Hollow,"  was  estimated 
at  $23,511,  making  a  total  cost  of  the  subways  under  the  tracks 
of  both  railroads,  retaining  walls,  street  work,  and  drainage  at 
Rollins  street  as  provided  in  the  plans  of  the  defendants,  the  sum 
of  $44,700.    The  plans  filed  by  the  defendants  will  be  adopted. 

[4]  V.  The  city  insists  that  the  defendants  should  bear  all  of 
the  expense  of  the  improvement  to  be  made  at  Rollins  street  In 
the  case  of  Macon  v.  Chicago,  B.  &  Q.  R.  Co.  1  Mo.  P.  S.  C.  R. 
L  c.  647,  648,  the  Commission  held : 

^'Saving  held  that  this  Commission  is  possessed  of  full  power 
over  the  subject  of  the  repairing  and  maintaining  of  the  floors 
and  approaches  of  the  bridges  under  consideration,  the  question  is 
presented  whether  that  duty  and  expense  should  be  placed  upon 

P.U.R.1M7B.  28    . 


Digitized  by 


Google 


484  MISSOURI  PUBLIC  SEHVICE  CK)MMISSION. 

the  company  alone,  as  prayed  for.  The  view  of  complainant,  and 
evidently  that  of  the  former  statute,  is  that  the  crossing  of  the 
highway  is  for  the  sole  benefit  of  the  company,  and  therefore  that 
the  company  should  restore  it  to  its  former  state.  The  present 
view  as  evidenced  by  our  statute  is  that  the  entire  burden  should 
not  as  a  matter  of  law  fall  upon  the  company,  but  that  it  should 
be  left  to  the  Commission  to  prescribe  the  terms  and  ccniditions 
upon  which  the  improvement  should  be  made  and  to  apportion  the 
cost  and  expenses  thereof  between  the  company,  the  municipality, 
or  other  public  utility  or  public  authority  in  interest,  according  as 
each  is  benefited  thereby.  Upon  this  subject  the  Wisconsin  Rail- 
road Conunission  in  the  case  of  Ee  Mill  Street  Crossing,  8  Wis, 
B.  0.  R  1.  c  437,  said :  The  city  of  La  Crosse  and  the  Chicago, 
Milwaukee,  &  St.  Paul  Eailway  Company  are  of  mutual  benefit 
and  are  under  obligations  to  each  other.  It  is  as  essential  to  the 
life  and  growth  of  a  city  to  have  railroad  transportation  as  it  is 
to  the  prosperity  of  the  railroad  to  have  the  business  of  such 
cities.  Each  is  a  benefit  to  the  other  and  where  the  existence  of 
one  causes  local  damage,  as  is  ihe  case  at  the  crossings  under  con- 
sideration, both  parties  should  share  in  the  expense  of  repairing 
the  damage.  What  share  of  the  burden  should  fall  on  each  party 
must  be  decided  for  each  case  separately,  as  conditions  may  vary 
too  much  to  allow  of  a  general  ruling.  In  this  particular  instance 
there  is  the  precedent  established  when  the  present  Rose  street ' 
bridge  was  built  under  the  agreement  dated  September  17,  1883, 
between  the  Chicago,  Milwaukee,  &  St.  Paul  Railway  Company 
and  the  city  of  La  Crosse.  The  bridge  was  built  by  the  railway 
company,  while  the  city  built  the  approaches  and  assumed  the  re- 
sponsibility for  any  damages  to  adjoining  property  arising  from 
the  construction  of  the  bridge  and  its  approaches.  This  arrange- 
ment appears  to  have  been  just  and  satisfactory  to  both  parties.' '' 

The  city  and  defendants  should  each  pay  a  part  of  the  expense 
of  the  proposed  improvement  at  Rollins  street. 

The  Wabash  Railway  Company  should  bear  the  cost  of  the  sub- 
way necessary  to  carry  its  tracks  over  Rollins  street,  and  the  cost 
of  removing  old  sidewalks  and  old  pavement,  and  the  cost  of 
street  grading  from  the  east  right  of  way  line  of  the  Wabash  Rail- 
way C<Miipany  to  approximately  100  feet  west  of  the  center  line 
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(^  Sturgeon  street  and  necessary  retaining  walls  within  above 
limits.    The  estimated  cost  of  work  outlined  above  is  $18,246. 

The  Missouri,  Kansas,  &  Texas  Eailway  Company  and  the  re- 
ceiver should  bear  the  cost  of  the  two  subways  necessary  to  carry 
its  tracks  over  Eollins  street,  and  the  cost  of  removing  old  side- 
walks and  old  pavement,  and  the  cost  of  street  grading  from  the 
east  right  of  way  line  of  the  Wabash  Railway  Company  to  the 
west  line  of  Ault  street,  and  necessary  retaining  walls  within 
above  limits.    The  estimated  cost  of  this  work  is  $14,759. 

The  city  of  Moberly  should  bear  the  cost  of  the  balance  of  the 
work,  which  consists  of  a  •24-foot  brick  pavement,  two  8-foot 
concrete  sidewalks,  and  curbs  from  the  west  line  of  Ault  street  to 
Sturgeon  street,  and  a  16-foot  brick  pavement  from  Sturgeon 
street  to  approximately  100  feet  west  of  center  line  thereof, 
two  catch  basins  at  west  portal  of  Wabash  subway,  two  catch  ba- 
sins at  east  portal  of  east  Missouri,  Kansas,  &  Texas  Railway 
subway,  necessary  12-inch  pipe  connections  between  catch  basins 
and  under  subways  to  connection  with  30-inch  sewer,  and  30-inch 
sewer  along  south  side  of  Rollins  street  from  east  Missouri,  Kan- 
sas, &  Texas  Railway  subway  to  "Lockley's  Hollow."  The  es- 
timated cost  of  above  work  is  $11,695. 

The  work  should  be  commenced  on  or  before  the  1st  day  of 
October,  1916,  and  should  be  completed  within  one  year. 

An  order  will  be  entered  in  accord  with  the  foregoing. 

All  concur,  except  McQuillin,  C,  absent 


NEW  YORK  PUBLIC  SERVICE  COMMISSION,  FIRST  DISTRICT. 

RE  INSTALLATION  OF  ELECTEICAL  SERVICES  AND 

METERS. 

[Case  No.  2115.] 

Service '^  Electricity  ^  Standards  ^  8ervic€8  and  meters, 

.  Jtules  prescribing  standards  for  the  installation  of  electrical  sexr- 
ices  and  meters  and  proTiding  for  the  testing  and  approval  of  service 
equipment  were  adopted  by  the  New  York  Ccmimission,  Firert  Distriot, 
to  take  effect  April  1,  1017. 

[November  22, 1916.] 
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Gexeral  order  establishing  rules  and  r^ulations  governing 
the  installation  of  electrical  services  and  meters  and  the  materials 
to  be  used  therein. 

By  the  Commission:  Ordered  that  the  following  rules  and 
regulations  governing  the  installation  of  services  and  meters  be 
and  hereby  are  prescribed  for  all  electrical  corporations  within 
the  jurisdiction  of  the  Public  Service  Commission  for  the  first 
district,  to  take  effect  April  1,  1917,  and  that  the  companies 
named  herein  notify  the  Commission  on  or  before  December  15, 
1916,  whether  the  terms  of  this  order  are  accepted  and  wiU  be 
obeyed : 

A,  No  electrical  corporation  furnishing  electrical  energy  with- 
in the  jurisdiction  of  this  Commission  shall  hereafter  install  or 
put  in  use  on  any  service  to  a  consumer's  premises  any  appli- 
ance, device,  switch,  fitting,  or  instrument  transformer,  the  type 
of  which  shall  not  have,  been  approved  by  this  Commission. 

'  B.  A  service,  for  the  purposes  of  this  order,  is  defined  as  that 
part  of  the  circuit,  and  all  equipment  pertaining  thereto,  be- 
tween  a  main  of  the  electrical  corporation  and  the  consumer's  cir- 
cuit.   A  service  transformer  secondary  is  considered  a  main. 

Who  May  Make  Applicaiiark 

Any  electrical  corporation  or  manufacturer  may  maie  appli- 
cation for  test  and  approval  of  service  equipment  that  is  in- 
tended to  be  used  within  the  jurisdiction  of  this  Commission* 

How  Directed. 

The  application  shall  be  directed  to  the  secretary  of  the  Com- 
mission, and  notice  of  the  time  and  place  of  the  tests  shall  be 
published  by  the  Commission  on  the  weekly  calendar  of  hearings. 

Form  of  Application. 

The  application  shall  state 

(a)  The  name  and  address  of  the  applicant; 

(b)  The  name  and  address  of  the  manufacturer; 

(c)  The  manufacturer's  type  designation,  and  a  brief  de- 
scription of  the  article  and  its  use ; 

(d)  The  application,  when  possible,  shall  be  accompanied  by 
a  catalogue  or  other  descriptive  matter. 
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Shipment  of  Samples. 

Directions  for  the  shipment  of  samples  wiU  be  furnished  the 
applicant  by  the  Commission. 

All  shipment  charges  shall  be  prepaid  by  the  applicant 

Approval  Limits    . 

The  approval  of  a  device  for  one  current  or  voltage  rating  does 
not  approve  the  device  for  any  other  current  or  voltage  rating; 
each  is  eonsidered  and  approved  or  rejected  separately. 

Modifications. 

The  CcHnmission  shall  be  advised  of  each  and  every  modifica- 
tion of  service  equipment  used  or  intended  for  use  within  its 
jurisdiction.  The  necessity  or  desirability  of  a  retest  will  be  de^ 
termined  by  the  character  of  the  modification. 

Manufacturer's  Fee. 

A  fee  determined  as  per  the  following  schedule  will  be  charged 
a  manufacturer  for  each  complete  test: — 

Schedule  of  Fees  Charged  Manufacturers. 

Condidt,  metal  molding,  and  fittings,  each  type $2.00 

Armored,  lead  covered,  insulated  cables  or  wires 2.00 

Fuses,  fuse  blocks,  insulators,  and  ground  clamps 2.50 

Metal  boxes  and  cabinets,  each  size  2.50 

Knife  switches    4.00 

Circuit   breakers    5.00 

Potential  transformers,  3,200  volts  or  less  6.00 

"                    "              6,600       "      8.00 

Current  transformers,     250  amperes  or  less   8.00 

"                "                  300  to  460  amperes    12.00 

«                «                   600  to  800        "          15.00 

*                *                1,000  amperes   17.00 

Protective  devices,  testing  combinations,  miscellaneous  equip- 
ment or  service  equipment  with  an  ampere  capacity  in  excess  of 
1,000  amperes  or  a  voltage  rating  in  excess  of  6,600  volts,  will  be 
charged  at  the  rate  of  $1  per  hour  per  man  for  the  time  required 
to  determine  its  serviceability,  the  minimum  charge  to  be  $3  and 
the  Tyifi'giniTini  charge  not  to  exceed  $50. 

Whenever  service  equipment  is  submitted  so  that  it  is  repre- 
sented in  more  than  three  sizes  or  ranges,  and  it  is  found  that 
tests  of  each  range  or  size  are  not  necessary  to  determine  the  serv- 
iceability of  the  type,  the  fee  then  charged  will  be  as  per  schedule 
P.U.R.1917B. 
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for  each  device  tested  and  for  each  device  in  addition  to  those 
tested  only  $1  per  device  will  be  charged. 

Photographs. 

Whenever  it  is  impossible  for  the  applicant  to  furnish  suf- 
ficient descriptive  matter  with  the  application,  it  will  then  be 
necessary  to  submit  two  photographs, — one  view  of  the  exterior, 
and  one  of  the  interior.  One  photograph  will  be  accepted  when 
the  article  has  no  removable  housing.  Each  photograph  to  be 
8  X  10  inches  in  size. 

Destruction  of  Samples. 

If  samples  are  damaged  due  to  tests,  the  loss  so  incurred  will 
be  borne  by  the  applicant 

The  Commission  will,  when  it  deems  necessary,  retain  one  of 
the  samples  submitted* 

Service  in  General. 

1.  For  direct  or  alternating  current  circuits  of  600  volts 'or 
less,  all  conductors  from  the  point  where  they  enter  the  building 
and  to  the  consumer's  metered  circuit  shall  be  protected  through- 
out by  installation  in  metal  conduit  or  other  approved  duct  or  sup 
ported  in  an  approved  manner. 

2.  All  service  wire  and  cable  joints  must  be  soldered  and  cov- 
ered with  an  insulation  equal  to  that  on  the  conductors.  All  joints 
shall  be  soldered  unless  made  with  some  form  of  approved  splic 
ing  device.  All  service  equipment  shall  be  mechanically  secured 
in  position. 

3.  Metal  conduits  containing  service  wires  must  be  insulated 
from  the  metal  conduit,  metal  molding,  or  armored  cable  system 
within  the  building  and  all  metal  work  on  or  in  the  building,  or 
they  must  have  the  metal  of  the  conduit  permanently  and  ef- 
fectually grounded.  The  ground  connection  to  be  independent 
of  and  in  addition  to  any  other  ground  wire  on  metal  conduit, 
metal  molding,  or  armored  cable  system  within  the  building. 

Overhead  Services. 

1.  Wires  and  cables,  when  they  enter  buildings  as  services, 

shall  have  drip  loops  outside,  and  the  entrance  holes  through 
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which  they  enter  shall  be  boshed  with  nonoombustibley  nonabsorp- 
tive  insulating  tubes  indined  upwards  toward  the  inside,  or  the 
service  wires  may  be  brought  into  buildings  through  a  single  iron 
conduit,  in  which  case  the  conduit  will  be  equipped  with  an  ap- 
proved service  head.  The  ibner  end  of  the  conduit  system  shall 
extend  to  the  service  cutout  cabinet  or  switchboard. 

2.  Where  a  row  of  separate  buildings,  are  to  be  supplied  from 
m  overhead  main,  one  service  cable  may  be  run  from  the  main 
to  the  buildings  and  from  the  first  attachment  to  a  building;  a 
subservice  main  may  be  extended  in  conduit  along  the  outside  of 
the  buildings.  One  main  service  cable  shall  supply  not  more 
than  five  buildings  except  by  special  permission  of  the  C<»nmis- 
sion.  '  ^ 

3.  Service  wires  must  be  at  least  No.  10  B.  &  S.  gai:^^  and  if 
No.  6  £.  &  S.  or  smaller,  must  consist  of  multiple  ccmductor 
cables 

4.  Service  wires  extended  on  the  exterior  walls  of  buildings 
shall  be  run  in  approved  conduit  or  supported 'on  petticoat  in- 
sulators of  an  approved  type,  placed  not  more  than  16  feet  apart. 

5.  Wires  must  be  at  least  8  feet  above  the  highest  point  of 
roofs  over  which  they  pass  or  to  which  they  are  attached.  All 
roof  supporting  structure  for  wire  and  cable  shall  be  substan- 
tially constructed.  Eoof  lines  will  be  permitted  only  under 
special  authorization  in  writing. 

Undergrownd  Services. 

1.  Underground  conductors  shall  be  protected  from  moisture 
and  mechanical  injury  when  brought  into  a  building. 

2.  Service  tubes  shall  have  the  ends  so  closed  as  to  prevent  the 
entrance  of  gases  into  the  building. 

3.  Where  a  row  of  separate  buildings  are  to  be  supplied  from 
an  underground  main,  one  service  cable  may  be  run  from  the 
main  to  a  building  and  enter  as  a  service,  and  from  this  point  a 
subservice  main  may  be  extended  underground  outside  the  build- 
ings, or  under  or  along  or  within  the  building  walls,  provided 
that  at  all  times  the  cable  is  protected  with  2  inches  of  brick  or 

concrete. 
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Service  8wUoh69,  CviouU,  Circuit  Breakers. 

1.  On  constant  potential  circuits,  all  service  switches  must 
be  so  arranged  that  the  fuses  will  protect,  and  the  opening  of  the 
switch  will  disconnect,  all  of  the  wires,  except  permanently 
grounded  wires. 

2.  When  installed  without  other  automatic  overload  protec- 
tive devices,  automatic  overload  circuit  breakers  must  have  the 
poles  and  trip  coils  so  arranged  as  to  afford  complete  protection 
against  overloads  and  short  circuits.  In  two  or  three  phase 
three-wire  circuits  and  two-phase  four-wire  circuits,  there  must 
be  a  trip  coil  in  each  phase.  If  a  circuit  breaker  is  used  in  place 
of  the  switch,  it  must  be  so  arranged  that  no  one  pole  can  be 
opened  manually  without  disconnecting  all  the  wires. 

8.  Switches,  cutouts,  and  circuit  breakers  must,  when  placed 
where  exposed  to  mechanical  injury  or  in  the  immediate  vicinity 
of  easily  ignitible  stuff,  or  where  exposed  to  imflammable  gases, 
or  dust  or  flyings  of  combustible  material,  be  mounted  in  ap- 
proved cutout  boxes  or  cabinets,  except  oil-switches,  circuit  break- 
ers, and  similar  devices  which  have  approved  castings.  All  de- 
vices which  produce  or  create  sparks  or  ares  must  be  placed  in 
approved  vapor-proof  inclosures. 

4.  Switches,  cutouts,  and  circuit  breakers  must^  when  located 
where  exposed  to  moisture,  be  mounted  in  approved  cutout  boxes 
or  cabinets. 

5.  Automatic  cutouts  must  be  placed  on  all  service  wires,  ex- 
cept permanently  grounded  wires,  either  overhead  or  under- 
ground, in  the  nearest  accessible  place  to  the  point  where  they 
enter  the  building  and  inside  the  walls  and  arranged  to  cut  off 
the  entire  current  from  the  building,  except  where  it  is  legally 
required  that  fire  alarms,  fire  pumps,  exit  lights,  etc.,  be  con- 
nected ahead  of  service  switches. 

6.  Service  switches  must  indicate  plainly  whether  they  are 
open  or  closed. 

7.  Single-pole  knife  switches  must  never  be  used  as  service 
switches. 

8.  Single-throw  knife  switches  must  be  so  placed  that  gravity 
will  not  tend  to  close  them.  Double-throw  knife  switches  may 
be  mounted  so  that  the  throw  will  be  either  vertical  or  horizontal 
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as  preferred,  but  if  the  throw  is  vertical,  A  locking  device  must 
be  provided,  so  constructed  as  to  insure  the  blades  remaining  in 
the  open  position  when  so  set  When  practicable,  service  switdies 
must  be  so  wired  tiiat  the  blades  will  be  ^^dead"  when  switch  is 
open* 

Service  Trcmsformers. 

1.  Transformers  must  not  be  attached  to  any  building  where 
the  potential  exceeds  600  volts,  except  by  special  permission,  and 
when  attached  to  a  building  must  be  separated  therefrom  by  sub- 
stantial  supports.  . 

2.  Oil  transformers  must  not  be  placed  inside  of  any  build- 
ing unless  in  approved  transformer  vaults  and  by  special  per- 
mission. 

3.  Air  cooled  transformers  must  not  be  placed  inside  of  any 
building  unless  installed  in  an  approved  transformer  vault  and 
mounted  so  that  the  case  shall  be  at  a  distance  of  at  least  1  foot 
from  combustible  material  or  separated  therefrom  by  a  slab  or 
panel  of  noncombustible,  nonabsorptive,  insulating  material. 

4.  Transformers  permitted  inside  of  buildings  must  be  lo- 
cated as  near  as  possible  to  the  point  at  which  the  primary  wires 
enter  the  building.  * 

5.  Transformer  vaults  must  be  constructed  of  fireproof  ma- 
terial. The  inclosure  shall  have  no  opening  to  the  building, 
except  through  an  approved  tight-fitting  fire  door.  It  shall  be 
ventilated  in  some  approved  manner,  used  only  to  contain  trans- 
formers and  other  service  equipment,  and  be  kept  securely  locked 
to  prevent  access  by  other  than  responsible  persons.  Suitable  oil 
drains  and  guard  sills  shall  be  provided  when  necessary. 

6.  Transformers  installed  in  vaults  shall  have  their  cases 
permanently  and  effectually  grounded. 

Oroimding. 

1.  The  grounding  of  low  pot^itial  circuits  under  the  follow- 
ing regulations  is  only  allowed  when  such  circuits  are  so  arranged 
that  under  normal  conditions  of  service  there  will  be  no  ap* 
precial^e  pts^ige  of  current  over  the  ground  wire. 

2.  On  underground  systems,  the  neutral  wires  must  be  ground* 
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ed  at  each  distributing  box,  through  the  box  or  on  the  individual 
a^yice. 

8.  Transformers,  secondaries  of  distributing  systems  (except 
where  the  primary  voltage  does  not  exceed  600  volts)  must  be 
grounded  provided  the  maximum  difference  of  potential  between 
the  grounded  point  and  any  other  point  in  the  circuit  does  not 
exceed  150  volts,  and  may  be  grounded  when  the  maximum  dif- 
ference of  potential  between  the  grounded  point  and  any  other 
point  in  the  circuit  exceeds  150  volts.  In  either  case,  the  follow- 
ing rules  must  be  complied  with : 

(a)  The  grounding  must  be  made  at  the  neutral  point  or  wire, 
whenever  a  neutral  point  or  wire  is  accessible. 

(b)  When  no  neutral  point  or  wire  is  accessible,  one  side  of 
the  secondary  circuit  must  be  grounded. 

(c)  The  ground  connection  must  be  at  the  transformers  or  on 
the  individual  service,  and  when  transformers  feed  systems  with 
a  neutral  which  is  grounded  only  at  the  transformer,  then  the 
neutral  wire  must  be  grounded  at  least  every  500  feet. 

4.-  Ground  wires  must  be  copper  and  never  less  than  No.  6 
B.  &  S.  gauge,  and  have  an  approved  insulating  covering. 

5.  On  three-phase  systems  the  ground  wire  must  have  a  carry- 
ing capacity  equal  to  that  of  any  one  of  the  three  mains. 

6.  The  cases  or  frames  of  transformers  used  exclusively  to 
supply  current  to  meters  must  be  grounded  unless  they  are  in- 
stalled and  guarded  in  all  respects  as  required  for  the  higher 
voltage  circuit  connected  to  them. 

Location  of  Meters. 

1.  It  is  recommended  that  all  meters  hereafter  installed  be 
not  less  than  4  feet  nor  more  than  7  feet  above  the  floor  or  suit- 
able platform,  and  that  they  be  located  in  the  cellar  or  first 
floor,  as  near  as  possible  to  the  point  of  service  entrance,  in  a 
clean,  dry,  safe  place,  not  subject  to  great  variations  in  tempera- 
ture, and  on  a  support  free  from  vibration. 

2.  Where  it  is  necessary  to  install  meters  in  locations  ex- 
posed to  weather  conditions  they  shall  be  protected  by  suitable 
boxes  or  cabinets. 

3.  Meters  should  be  easily  accessible  for  reading,  testing,  and 
maldng  necessary  adjustments  and  repairs. 
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Exceptions  to  OAe  or  more  of  the  rules  contained  herein  can 
be  obtained  only  bj  permission  of  the  Commission,  and  any  con- 
ditions not  covered  by  these  rules  shall  be  specially  considered 
and  must  be  approved  by  the  Commission. 

When  in  the  judgment  of  the  Commission^  after  due  inspec- 
tion, any  appliances,  devices,  transformers,  switches,  meters,  or 
circuits  included  in  service  equipment  are  unsafe  or  dangerous 
to  persons  or  property,  the  Commission,  after  notifying  the  cor- 
poration and  allowing  a  reasonable  time  to  put  same  in  safe  con- 
dition shall  cause  such  to  be  disconnected  from  the  electrical 
source  and  seal  same  to  prevent  their  use.  When  so  disconnected 
and  sealed  the  electrical  corporation  diall  not  cause  or  permit 
iheir  employees  to  connect  or  put  in  use  any  service  equipment 
until  the  same  has,  in  the  opinion  .of  the  Commission,  been  made 
safe  and  the  electrical  corporation  advised  in  writing  to  that 
effect 
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W.  M.  JACOBY 

V. 

PITTSBURGH  RAILWAYS  COMPANY, 
[Complaint  Docket  No.  1025.] 

CITY  OP  PITTSBURGH 

v. 

PITTSBURGH  RAILWAYS  COMPANY. 

[Complaint  Docket  No.  1037.] 

Rates  —  Change  of  tariff  schedules  —  Sufficiency  of  notice. 

The  Pennsylrania  PnbUc  Service  Company  Law  requiring  thirty 
days'  notice  to  the  Commission  and  to  the  public  of  proposed  changes 
in  tariff  schedules,  plainly  stating  the  exact  changes  to  be  made  and 
whether  an  increase  or  decrease  will  result,  is  not  complied  with  by 
the  filing  of  a  two-page  typewritten  folder  with  the  Commission  by  a 
street  railway  company,  and  the  placing  of  a  copy  thereof  in  the  gen- 
eral offices  of  the  company  and  its  despatchers'  offices  in  its  various  car 
bams,  the  only  indication  in  such  notice  of  any  changes  being  a  nota- 
tion that  "increases  are  shown  in  black  type;"  it  appearing  that  there 
waa,  in  fact,  no  "black  type"  except  in  the  notice  filed  with  the  Com- 
mission. 

[September  21,  1016.] 
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COMPLAUTT  against  proposed  fare  increase  of  defendant,  the 
Pittsburgh  Railways  Company,  alleging  failure  to  give  notice  in 
accordance  with  law;  sustained.  Company  ordered  to  desist 
from  collecting  rates  or  enforcing  any  rules  or  regulations  ex- 
cept those  contained  in  its  tariff  "P.  S.  C.  Pa.  BTo.  1/*  filed  with 
the  Commission  June  17,  1914,  and  *'Supp.  No.  1,  P.  S.  C.  Pa. 
No.  1/'  and  to  make  reparation  of  the  excess  fares  paid  by  its 
patrons  upon  presentation  of  certificates  of  excess  payment  is- 
sued under  order  of  the  Commission  dated  June  28,  1916. 

Ryan,  Commissioner:  Under  the  provisions  of  the  Public 
Service  Company  Law  it  is  made  **the  duty  of  every  public 
service  company  .  .  •  to  file  with  the  Commission,  tariffs 
and  schedules  showing  prices,  charges,  rates,  fares,  tolls,  or  other 
compensation  asked,  demanded,  or  received  for  any  service  ren- 
dered or  furnished  by  said  company  .  .  ,  and  .  •  •  to 
post  and  publish  such  tariffs  and  schedules  ...  in  every 
office  or  station  of  said  public  service  company  open  to  the  pub- 
lic where  payments  are  made  by  shippers,  consumers,  users,  or 
patrons  in  such  manner,  form,  and  place,  in  such  office  or  station, 
as  to  be  readily  accessible,  and  so  that  the  said  tariffs  and  sched- 
ules may  be  conveniently  inspected  by  the  public.  ..." 
(Laws  1913,  art.  2,  §  1,  subdiv.  d,  p.  1377.) 

By  subdivision  f  of  the  same  article  and  section,  it  is  made  the 
duty  of  every  public  service  company  ^'to  make  no  change  in  any 
tariff  or  schedule  which  shall  have  been  filed  or  published  or 
posted  by  any  public  service  company  in  compliance  with  the 
preceding  sections  except  after  thirty  days'  notice  to  the  Com- 
mission and  to  the  public,  posted  and  published  in  the  manner, 
form  and  places  required  with  respect  to  the  original  tariffs  or 
schedules,  which  shall  plainly  state  the  exact  changes  proposed 
to  be  made  in  the  tariffs  or  schedules  then  in  force  and  whether 
an  increase  or  decrease  and  the  time  when  the  proposed,  changes 
will  go  into  effect,  and  all  such  changes  shall  be  shown  by  filing, 
posting  and  publishing  new  tariffs  or  schedules  or  shall  be  plainr 
ly  indicated  upon  the  tariffs  or  schedules  in  force  at  the  time  and 
kept  open  to  the  public  inspection.    ..." 

The  Pittsburgh  Railways  Company,  the  respondent  in  these 
proceedings,  operates  a  street  railway  system  in  the  city  of  Pitts- 
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burgh  and  surroundiBg  territory.  On  the  17th  day  of  June, 
1914,  it  filed  with  the  Public  Service  Commission  its  tariffs  and 
schedules  of  rates  of  fare  in  accordance  with  law. 

On  May  20,  1916,  the  company  sent  to  the  office  of  the  Com- 
mission in  Harrisburg  a  '^folder"  11^  inches  long  by  SJ  inches 
wide,  containing  two  typewritten  pages  which  it  claims  to  be  a 
change  in  the  original  tariff.  On  the  outside  cover  or  front  of 
this  folder,  in  the  lower  leftrhand  comer,  is  typewritten,  the  fol- 
lowing: "Supp.  No.  2,  P.  S.  C.  Pa.  No.  1,'^  and  nothing  else 
is  printed  or  written  thereon.  , 

On  the  first  page  of  the  indosure  is  typewritten  the  following: 

Supplement  Number  2 

To 

P.  S.  C.  Pa.  Number  1 

Pittsburgh  Eailways  Company 

435  Sixth  Avenue 

Pittsburgh,  Pa. 

Schedule  of  Kates  and  Fares 

For 

Street  Car  Service  in  Pittsburgh  and  Surrounding  Territory 

Issued  May  22d,  1916,  Effective  June  22d,  1916. 

Issued  By 

James  W.  Welsh,  Traffic  Agent, 

435  Sixth  Avenue 

Pittsburgh,  Pa. 

Issued  on  30  Days'  Statutory  Notice. 

On  the  second  page  of  the  inclosure  is  typewritten  the  follow- 
ing: 

Replacing  Page  14,  Page  2 

Application  of  Sates. 
Day  Fares: 

The  foregoing  rates  on  divisions  Nos,  1  to  6  inclusire  are  thd 
day  fares  on  cars  operated  from  5 :00  a.  u.  to  ld:05  a.  ic. 
^Night  Fares: 
Night  fares  are  collected  from  12 :05  a.  m.  to  6 :00  a.  m.^  ex- 

*  Increases  are  shown  in  black  type,  and  apply  only  to  night  fares  which 
heretofore  in  the  city  of  Pittsburgh  were  the  same  as  day  fares. 
P.UJL1917B. 
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cepting  on  division  2,  where  day  fares  are  collected  fnnn  6 :00 
A.  M.  to  12:30  A.  M.  and  night  fares  are  collected  from  12:30 
A.  M.  to  5:00  A.  M. 

Night  fares  are  double  the  day  fares  shown  in  this,  schedule 
when  collected  on  cars  operating  over  the  same  routes  as  day 
cars. 

In  all  other  cases  the  night  fare  is  double  the  day  fare  betweai 
such  points  of  the  car  route  as  correspond  with  each  fare  zone  on 
day  cars. 

S fecial  Passenger  Cars — City  Service: 

•  For  double  truck  cars,  $7  for  the  first  hour  and  $4  for  each 
hour  thereafter  of  actual  ruiming  time.  The  rate  for  lay-over 
time  is  $1  per  hour. 

For  single  truck  cars  (both  closed  and  open),  $5  for  the  first 
hour  and  $3  for  each  hour  thereafter  of  actual  nmning  time. 
The  rate  for  lay-over  time  is  $1  per  hour. 

For  large  picnic  movement  to  West  View  and  Kennywood 
Parks,  a  regular  fare  is  collected  by  the  company  from  each  pas- 
senger. The  park  management  guarantees  to  the  railways  com- 
pany on  each  movement  a  minimum  rate  of  $2.50  per  car  per 
hour.  Time  for  lay-over  is  not  charged,  since  in  this  type  of 
movement  the  cars  go  direct  to  the  loading  point  and  thence  to 
the  park. 

The  above  charges  will  be  computed  on  the  basis  of  the  total 
elapsed  time,  commencing  and  ending  at  the  bam,  required  to 
complete  the  movement. 
Special  Passenger  Cars — Interwrban  Service: 

For  rates  shown  in  this  schedule  for  a  seated  load  over  each 
fare  zone  or  fraction  thereof  plus  $5  to  $10  to  cover  movement 
of  cars  to  and  from  bams.    Passenger  limit — seated  load.    Pas- 
sengers over  seated  load — ^regular  fare. 
Regular  Rates: 

WadungUMi  or  Charleroi  to  Pittsburgh  and  ratora $60.00 

Canonsburg  or  Mon.  City  to  Pitt^bui^h  and  return  • . . .  46.00 
Donora  to  Washington  and  return 70.00 

An  additional  charge  of  $5  to  cover  substation  operation  is 
made  on  all  interurban  movements  extending  later  than  the 
regular  schedule. 
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Service: 

The  company  does  not  guarantee  ihe  length  of  time  which 
may  be  required  to  complete  any  car  movement,  and  reserves 
the  right  to  furnish  special  passenger  cars  only  at  such  times 
and  under  such  conditions  as,  in  the  judgment  of  the  company, 
will  not  interfere  with  the  operation  of  its  regular  traction 
system. 

The  company  contends  that  this  folder  and  its  two-page  in- 
closure  are  a  supplement  to  the  original  schedule  or  tariff  charges 
for  fares,  and  the  sending  of  it  to  the  Public  Service  Commis- 
sion, and  the  placing  of  a  copy  thereof  in  Ihe  general  offices  of 
the  company  at  Pittsburgh  and  its  despatchers'  offices  in  various 
car  bams  of  the  company  at  various  parts  of  its  lines,  constitute 
ample  notice  to  the  public,  and  is  sufficient  and  adequate  com- 
pliance with  the  Public  Service  Company  Law  to  warrant  it 
doubling  its  charges  for  night  service  upon  the  cars  operated  by 
it  in  and  about  Pittsburgh. 

On  June  21,  1916,  the  31st  day  after  the  date  of  the  filing, 
and  on  the  night  of  the  day  preceding  the  date  on  which  the  in- 
creased fares  were  to  become  effective,  there  was  displayed  in 
all  the  cars  of  the  company  a  placard  25  inches  long  by  19  inches 
wide,  which,  in  bold  black  printed  letters  2  inches  in  height,  gave 
the  following  notice: 

Notice. 
The  Old  Rate  of  Night  Fare  will  be  Re-established  on  Thursday 
Morning  June  22,  1916,  Namely,  Double  the  Day  Fare. 
This  Action  Becomes  Necessary  because  of  the  Abnormal 
Increase  in  the  Price  of  Labor  and  Material     6-21-16. 

Pittsburgh  Railways  Company. 

In  addition  to  this  notice  displayed  in  the  company^s  cars, 
there  was  inserted  on  the  same  day  in  practically  all  the  daily 
papers  of  Pittsburgh,  a  full-page  advertisement  calling  attention 
to  the  proposed  change. 

On  June  21,  1916,  on  the  day  that  this  car  notice  and  news- 
paper advertisement  appeared,  a  telegraphic  protest  was  made 
to  the  Public  Service  Commission,  and  on  the  next  day,  W.  M. 
Jacoby  and  the  city  of  Pittsburgh  filed  their  complaints,  alleging 
that  no  notice  of  the  proposed  fare  increase  had  been  given  in 
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accordance  with  law ;  that  the  first  knowledge  the  public  of  Pitta- 
burgh  had  of  such  intended  increase  was  on  the  day  of  the  date 
on  which  it  was  proposed  to  enforce  it;  and  that  the  supple^ 
mentary  tarijQf  schedule,  not  having  been  filed,  posted,  and  pub- 
lished, in  accordance  with  law,  should  be  declared  ineffective. 

At  the  request  of  complainants  and  respondent  a  preliminary 
public  hearing  was  held  by  the  Conmiission  on  June  23,  1916, 
in  the  city  of  Harrisburg,  following  which  and  pending  further 
inquiry,  the  following  order  directed  to  the  respondent  was  made : 
[The  text  of  the  order,  which  required  the  company  to  issue  ex- 
cess fare  payment  certificates  pending  the  Commission's  investi- 
gation, is  omitted.] 

On  June  30,  1916,  the  Pittsburgh  Railways  Company,  having 
theretofore  filed  its  answer  to  the  complaints,  a  public  hearing 
was  held  in  the  city  of  Harrisburg  at  which  all  the  parties  in 
interest  were  represented,  at  which  testimony  was  taken  ohi  behalf 
of  the  complainants  and  the  respondent,  and  at  which  ailment 
on  behalf  of  the  complainants  and  respondent  was  had. 

The  Public  Service  Company  Law  distinctly  requires  that  no 
change  in  the  rates  of  fare  shall  be  effective  "except  after  thirty 
days'  notice  to  the  Conamission  and  to  the  public."  It  is  required 
that  a  public  service  company  "shall  plainly  state  the  exact 
changes  proposed  to  be  made  in  the  tariffs  or  schedules  then  in 
force,  and  whether  an  increase  or  decrease  and  the  time  when  the 
proposed  changes  will  go  into  effect." 

In  the  folder  indorsed  "Supp.  No.  2  P.  S.  C.  Pa.  No.  1," 
there  is  nothing  whatsoever  to  give  any  notice  of  or  to  indicate 
any  proposed  change  in  fares.  The  first  page  of  the  indosure 
headed,  ^'Supplement  No.  2  P.  S.  C.  Pa.  No.  1,"  "Schedule  of 
Rates  and  Fares  for  Street  Car  Service  in  Pittsburgh  and  Sur- 
rounding Territory,"  issued  May  32,  1916,  effective  June  22, 
1916,  does  not  plainly  ^tate  the  exact  changes  proposed  to  be 
made. 

The  second  page  of  the  inclosure  is  designated,  "Replacing 
page  14,"  and  is  beaded,  "Application  of  Rates."  Then  follows: 
''Day  FarcB: 

"The  foregoing  rates  on  divisions  Noe.  1  to  6  inclufliTe  are  tiie 

day  fares  on  cars  iterated  from  6 :00  a.  m.  to  12  rf)6  a.  m." 

Thero  are  in  thia  siippl^nent  no  ^^oregoing  rates"  nor  any 
P.U.R.1917B.  "^ 
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Other  kind  of  rates;  nor  is  there  any  routing  of  any  division. 

Then  follows: 
''*NigU  Fares: 

"Night  fares  are  collected  from  12 :06  a.  m.  to  5 :00  a.  m.  ex- 
cept cm  division  No.  2,  where  day  fares  are  collected  from  5 :00  a. 
M.  to  12 :30  A,  M.  and  night  fares  are  collected  from  12 :30  a.  m.  to 
5 :00  A.  M.  Night  fares  are  double  the  day  fares  shown  in  this 
schedule  when  collected  on  cars  operating  over  the  same  route 
as  day  cars.  In  all  other  cases  the  night  fare  is  double  the  day 
fare  between  such  points  of  the  car  route  as  correspond  with  each 
fare  zone  on  day  cars." 

Then  follow  on  the-same  page  references  to  "special  passenger 
cars — city  service"  and  "special  passenger  cars — interurban  serv- 
ice," and  at  the  foot  of  the  page  is  the  following: 

'^Increases  are  shown  in  black  type,  and  apply  only  to  night  fares  which 
heretofore  in  the  city  of  Pittsburgh  were  the  same  as  day  fares." 

This  notation  is  the  only  indicaticoi  of  any  kind  anywhere 
upon  any  paper  filed,  posted,  or  published  by  the  company  pre- 
liminary to  the  day  on  which  the  proposed  fares  were  to  go  into 
force,  that  any  change  in  the  tariffs  or  schedules  was  to  be  made. 

Although  the  paper  filed  with  the  Commission  has  the  subdivi- 
sion "night  fares"  on  page  2  in  darker  ink  than  the  rest  of  the 
page,  it  is  admitted  that  all  the  copies  filed  by  the  company  at 
any  place  in  Pittsburgh  or  adjacent  territory  are  merely  photo- 
graphic copies,  and  that  there  is  no  difference  whatever  in  the 
coloring,  and  that  there  is  no  "black  type"  on  these  to  put  any 
inquirer  upon  notice. 

The  only  places  (other  than  with  the  Commission  at  Harris- 
burg)  where  the  alleged  supplement  was  filed  were  the  general 
offices  of  the  company  in  Pittsburgh  and  various  despatchers' 
offices  and  car  barns  of  the  company.  In  all  of  these  places  prac- 
tically no  one  but  employees  of  the  company  itself  had  business 
or  sought  admission.  Even  after  the  filing  of  the  protests  of  the 
complainants  and  investigation  was  begun,  it  developed  that  the 
proposed  supplement  could  be  seen  cmly  after  search  and  inquiry. 
In  one  case  at  one  of  the  car  barns  where  it  was  supposed  to  be 
on  file,  it  was  discovered  in  the  "lost  and  found"  department  and 
in  another  in  a  desk  drawer  of  a  derk,  and  only  produced  for 
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the  inspection  of  the  citizen  who  inquired  after  rejpeated  re- 
quests. 

When  the  Pittsburgh  Railways  Company  determined  that  a 
change  in  its  rates  of  fare  was  desirable,  it  could  have  done 
either  of  two  things  in  accordance  with  law :  First,  filed,  posted, 
and  published  new  tariffs  or  schedules, — this  admittedly  it  has 
not  done;  or,  secondly,  to  plainly  indicate  upon  the  tariffs  or 
schedules  now  in  force  and  kept  open  to  the  public  inspection 
its  proposed  changes.  It  seems  to  the  Commission  that  the  meth- 
ods followed  by  the  respondent  company  do  not  comply  with  the 
law.  There  is  nothing  whatsoever  in  the  supplement  filed  which 
plainly  states  the  exact  changes  proposed  to  be  made.  There  is 
nothing  in  the  supplement  filed  by  the  company  that  indicate 
whether  or  not  there  is  to  be  an  increase  or  decrease  in  fares. 
That  the  company  itself  did  not  believe  the  folder  and  indosure 
and  the  placing  of  it  in  its  offices  and  car  bams  would  impart 
knowledge  of  the  proposed  increase  in  fares  to  the  public  is  shown 
by  its  own  conduct  on  the  day  the  proposed  changes  in  the  rates 
were  to  take  place,  when  it  caused  to  be  posted  in  all  the  cars  of 
its  company  where  fares  were  collected  by  it  from  its  patrons  the 
large  lettered  announcement  of  the  increase,  and  by  advertising 
in  the  daily  papers  in  the  city  the  full  page  notice  of  the  change 
in  rates. 

The  posters  put  up  in  the  cars  of  the  company  carried  informa- 
tion in  letters  2  inches  in  height,  so  that  all  could  know,  but  up 
until  then  there  was  not  the  plain  statement  of  the  exact  changes 
proposed  to  be  made  in  the  tariffs  or  schedules  then  in  force,  nor 
was  notice  properly  given. 

We  are  of  opinion  that  the  action  of  the  company  is  in  viola- 
tion of  both  the  spirit  and  the  letter  of  the  Public  Service  Com- 
pany Law.  It  is  provided  that  no  change  in  rates  of  fares  shall 
be  effective  unless  thirty  days'  notice  shall  be  given  to  the  public. 
During  these  thirty  days  opportunity  is  afforded  to  any  and  all 
interested  to  make  protest.  If  the  proposed  increase  is  not  war- 
ranted, if  it  is  an  unjust  exaction,  then,  after  hearing  before 
the  Public  Service  Commission,  such  increase  is  to  be  denied  to 
the  carrying  companies.  If,  on  the  other  hand,  the  costs  of  pro- 
7iding  transportation  and  the  facilities  afforded  warrant  the  giv- 
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ing  of  increased  remtmeration,  it  is  the  duty  of  the  Public  Serv- 
ice Commission  to  authorize  such  increase. 

Public  service  companies  are  public  servants — subject  to  the 
control  of  and  regulation  by  the  commonwealth.  They  may  in- 
crease their  rates  and  charges  when  sanctioned  by  the  authority 
which  gives  them  life  and  in  accordance  with  law;  and  there 
can  be  no  doubt  that  openness,  fairness  of  dealing  with,  and  con- 
fidence in,  that  public  which  they  serve,  are  the  best  methods  to 
be  employed  to  more  certainly  obtain  that  justice  to  which  not 
only  public  service  companies,  but  the  people  they  serve,  are  alike 
entitled. 

Upon  the  question  whether  or  not  the  Pittsburgh  Railways 
Company  shall  be  authorized  to  receive  from  their  patrons  an 
increased  rate  of  fare,  we  express  no  opinion.  When  that  mat- 
ter comes  before  us  in  the  regular  way  and  after  full  hearing 
shall  be  had,  this  Commission  will  decide. 

The  Commission  now  finds  and  determines  that  "Supp.  No.  2 
P.  S.  C.  Pa.  No.  1"  is  not  a  legally  filed,  posted,  and  published 
tariff  of  the  Pittsburgh  Railways  Company,  and  that  the  only 
tariff  or  schedules  of  said  company  in  effect  on  June  21,  1916, 
or  at  any  time  subsequent  thereto,  is  tariff  marked  "P.  S.  C.  Pa. 
No.  1"  and  "Supp.  No.  1  P.  S.  C.  Pa.  No.  1." 

An  order  will  therefore  be  issued  directing  said  company  to 
cease  and  desist  from  collecting  any  rates  or  enforcing  any  rules 
or  regulations  except  those  contained  in  its  tariff  "P.  S.  C.  Pa. 
No.  V  filed  June  17,  1914,  and  "Supp.  No.  1  P.  S.  C.  Pa.  No. 
1,"  and  that  restitution  of  the  excess  fares  paid  by  its  patrons 
be  made  to  them  by  the  respondent. 


PBNNSXIiVANIA  PUBUC  SERVICE  COMMISSIOIT. 

PENNSYLVANIA  UTILITIES  COMPANY 

V. 

LEHIGH  NAVIGATION  ELECTRIC  COMPANY  et  aL 

[Complaint  Docket  Ko.  530.] 

Monopoly  and  eomp€tit{on^*'Adjac€fiV*  territory -^  Adequate  service^ 
1.  Under  •tatatory  power  to  an  electric  company  to  aeacye  territory 
P.U.R.1917B. 
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"adjacent"  to  the  district  for  which  it  is  incorporated,  it  cannot  serve 
territory  which  is  geographically  near,  but  already  adequately  served  at 
fair  rates  by  another. 
Electricity -^  ijse  of  street -^  Municipal  authority '"  Certificate  of  cori' 
venience. 

2.  An  electric  company  must  stop  furnishing  current  to  a  mill 
through  a  conduit  in  a  street  laid  by  the  mill,  imder  a  mere  municipal 
permit  to  excavate  in  the  street,  although  the  current  is  measured 
before  entering  the  conduit,  when  the  utility  has  neither  municipal 
authority  to  use  the  street  nor  a  certificate  of  pubUo  convenience  to 
serve  that  locality. 

[October  6, 1916.] 

Complaint  by  the  Pennsylvania  Utilities  Company  that  the 
Lehigh  Navigation  Electric  Company  serves  a  factor  v^ithout 
authority;  respondent  ordered  to  stop  the  service. 

Ryan»  Commissioner:  On  February  11,  1916,  the  Pennsyl- 
vania Utilities  Company  filed  its  complaint  against  the  Lehigh 
Navigation  Electric  Company  and  the  Kramer  Hosiery  Com- 
pany of  Nazareth,  alleging  a  violation  of  the  Public  Service 
Company  Law  in  that  the  Lehigh  Navigation  Electric  Company 
had  failed  to  obtain  the  approval  of  the  Commission  before  be- 
ginning to  operate  in  the  borough  of  Nazareth,  and  alleging 
failure  to  comply  with  general  order  No.  11  of  the  Commission, 
with  respect  to  the  crossing  of  facilities. 

The  complainant  by  virtue  of  its  original  incorporation,  as 
well  as  by  a  series  of  mergers  and  purchases,  is  authorized  to 
supply  light,  heat,  and  power  by  means  of  electricity  to  many  of 
the  towns,  boroughs,  cities,  and  townships  in  the  counties  of 
Northampton,  Monroe,  and  Pike  in  the  commonwealth  of  Penn- 
sylvania. In  the  borough  of  Nazareth,  Northampton  county,  it 
has  been  rendering  service  for  upwards  of  twenty  years,  and  this 
service  is  alleged  to  be  good  and  sufficient  and  to  be  furnished 
at  a  fair  and  reasonable  rate.  The  Lehigh  Navigation  Electric 
Company  is  a  corporation,  which  under  mergers  with  a  large 
number  of  companies  is  authorized  to  supply  light,  heat,  and 
power  by  means  of  electricity  to  certain  townships  of  the  counties 
of  Carbon,  Luzerne,  Schuylkill,  Northampton,  and  Monroe  in 
the  commonwealth  of  Pennsylvania.  Its  charter  bears  date  Jan- 
uary 6,  1913.    The  Kramer  Hosiery  Company  is  engaged  in  the 

manufacture  of  hosiery  within  the  borough  of  Nazareth,  and  it 
P.U.R.ionB. 
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has  recently  entered  into  an  agreement  with  the  said  Lehigh 
Navigation  Electric  Company  for  the  furnishing  of  electricity 
for  light,  heat,  and  power. 

The  complainant  avers  that  the  Lehigh  Navigation  Electric 
Company  does  not  possess  by  mei^er,  purdiases,  or  otherwise, 
the  right  to  supply  light,  heat,  and  power  by  means  of  electricity 
in  said  borough  of  Nazareth,  and  that  its  entry  upon  the  streets, 
lanes,  alleys,  and  highways  of  said  borough  is  tmlawful. 

The  following  facts  have  been  established: 

The  Kramer  Hosieory  Company  is  located  within  the  borough 
of  Nazareth  and  therein  <q)erates  a  hosiery  mill.  Its  property 
abuts  on  both  sides  of  a  public  street  called  Meadow  Lane,  and 
is  distant  at  the  nearest  point  600  feet  from  Upper  Nazareth 
township. 

On  January  18,  1916,  the  Lehigh  Navigation  Electric  Com- 
pany entered  into  a  contract  with  the  said  Kramer  Hosiery  Com- 
pany to  supply  it  with  electric  energy,  agreeing  to  deliver  it  "at 
a  point  on  consumers'  premises  on  the  west  side  of  the  alley  in 
the  rear  of  said  hosiery  mill," — such  alley  being  Meadow  Lane. 

The  Lehigh  Navigation  Electric  Company  built  its  transmis- 
sion line  upon  its  own  private  right  of  way  to  the  agreed  point 
upon  the  hosiery's  company's  property. 

The  point  at  which  the  electricity  is  to  be  delivered  is  upon 
a  vacant  lot.  Here  it  is  proposed  to  install  a  meter,  and  then, 
after  the  current  has  been  measured,  it  is  to  be  transmitted  across 
Meadow  Lane,  the  public  street,  tbrou^  a  conduit  or  trench,  to 
be  consumed  by  the  hosiery  company  in  its  factory. 

The  Kramer  Hosiery  Company  obtained  from  the  borough  of 
Nazareth  a  permit  ^*to  excavate  and  lay  building  material,  pipes 
from  water  gas  main  in  front  of  lot  .  .  .  on  Meadow  Lane 
street,  and  to  occupy  one  half  of  said  street  in  front  thereof  for 
a  period  of  two  weeks,"  and  under  this  permit  this  covered  con- 
duit or  trench  has  been  constructed  across  the  public  highway, 
connecting  the  now  vacant  lot  with  its  mill.  No  municipal  con- 
sent has  ever  been  given  to  the  navigation  company  to  enter 
upon  the  borough  streets,  and  no  consent  has  been  given  to  the 
hosiery  company  to  lay  wires  therein. 

The  Pennsylvania  Utilities  Company  contends  that  the  permit 
for  the  excavation  of  the  street,  the  use  of  it  for  the  construction 
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of  the  trench,  the  making  use  of  the  trench  as  a  conduit,  and  the 
agreement  to  deliver  the  power  on  the  vacant  lot,  constitute  to- 
gether a  scheme  by  the  hosiery  company  and  by  the  Ldii^  Navi- 
gation Electric  Company  to  deprive  it  of  its  right  to  serve  the 
whole  of  the  borough  of  Nazareth. 

The  respondent  allies  that  it  has  never  done  nor  does  it  con- 
template doing  any  act  whidi  requires  an  application  to  the 
Commission,  that  the  Commission  is  without  authority  to  grant 
the  relief  prayed  for,  and  then  asserts  that  it  has  done  nothing 
to  exceed  the  power  expressly  conferred  upcm  it  by  its  charter, 

The  questions  to  be  decided  by  this  Commission  are: 

First:  Has  the  Lehigh  Navigation  Electric  Company,  char- 
tered to  serve  the  public  in  the  township  of  Upper  Nazareth, 
authority  to  supply  a  part  of  the  borough  of  Nazareth?  and — 

Second:  Even  if  it  had  such  authority,  should  it  be  restrained 
from  such  entry  and  service ;  it  never  having  received  the  assent 
of  the  mimicipal  authority  to  enter  upon  the  streets  of  the 
borough,  and  it  having  neither  sought  nor  received  a  certificate 
of  public  convenience? 

[1]  The  Act  of  May  8,  1889,  P.  L.  136,  provides  with  re- 
gard to  electric  light  companies  inter  alia:  "Every  such  cor- 
poration shall  have  the  authority  to  supply  light,  heat  and  power, 
or  any  of  them,  by  electricity  to  the  public  in  the  borough,  town, 
city  or  district  where  it  may  be  located,  and  to  such  persons, 
partnerships  and  corporations  residing  therein  or  adjacent  there- 
to as  may  desire  the  same  .  .  .  ;"  and  "Provided  that  no 
company  .  .  .  shall  enter  upon  any  street  in  any  city  or 
borough  of  this  commonwealth  until  after  the  consent  to  such 
entry  of  the  councils  of  the  city  or  borough  in  which  such  street 
may  be  located  shall  have  been  obtained." 

Is  the  Kramer  Hosiery  Company  mill,  which  is  located  600 
feet  away  from  the  boundary  line  of  North  Nazareth  township, 
"adjacent"  within  the  meaning  of  the  act  of  assembly? 

It  is  true  that  in  the  case  of  Easton  Power  Co.  v.  Kichards, 
14  North.  Co.  Eep.  289,  and  in  the  case  of  Com.  v.  Citizens' 
Light,  Heat  &  P.  Co.  41  Pa.  Ca  Ct.  222,  our  courts  have  per- 
mitted companies  to  extend  their  lines  beyond  the  actually 
definitely  defined  boundaries,  but,  giving  due  consideration  to 
these  cited  cases,  the  Commission  is  of  opinion  that  electric  light 
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companies  are  by  law  authorized  to  supply  light,  heat,  and  power 
by  means  of  electricity  to  the  particular  districts  only  for  which 
they  are  incorporated,  and  that  the  indefinite  area  embraced 
within  the  phraseology  "adjacent  thereto/'  which  they  may  serve, 
is  that  territory  geographically  close,  but  in  which  no  company 
has  been  chartered  to  serve,  or  which  if  chartered  cannot  serve 
for  physical  or  economic  reasons.  Under  this  view  of  the  law 
the  Lehigh  Navigation  Electric  Company  is  without  authority 
to  enter  the  borough  of  Nazareth.  Even  were  it  authorized,  the 
Commission  is  of  the  opinion  that  it  must  not  enter  in  the  man- 
ner it  proposes.  There  is  no  complaint  as  to  the  service  or 
charges  of  the  Penn^lvania  Utilities  Company,  or  tliat  it  has 
failed  to  respond  to  any  demand  made  upon  it,  and  of  its  right 
to  render  service  in  the  borough  there  is  no  question. 

[2]  The  Commission  is  of  the  opinion  that  the  facts  estab- 
lished show  that  the  contract  between  the  Lehigh  Navigation 
Electric  Company  and  the  Kramer  Hosiery  Company,  and  the 
permit  from  the  borough  to  the  Kramer  Hosiery  Company,  and 
the  construction  and  proposed  use  of  the  conduit  or  trench,  con- 
stitute a  device  by  which  the  Lehigh  Navigation  Electric  Com- 
pany seeks  to  furnish  light,  heat,  and  power  to  the  plant  of  the 
Kramer  Hosiery  Company  without  any  permission  having  first 
been  obtained  to  enter  upon  the  public  highway  of  the  borough. 
The  occupation  of  this  public  highway  in  the  name  of  ihe  Kramer 
.  Hosiery  Company  is  for  the  purpose  of  evading  the  law,  and  the 
mere  measuring  of  the  current  before  it  enters  the  hosiery  com- 
pany's trench  or  conduit  under  the  street  should  not  sanction  such 
an  evasion. 

The  Lehigh  Navigation  Electric  Company  is  chartered  for  the 
purpose  of  the  supply  of  light,  heat,  and  power.  Electric  com- 
panies do  not  permit  consumers  to  take  electricity  and  convert 
it  to  the  use  of  themselves  or  other  persons  at  their  will,  but  in- 
sist that  the  use  to  which  it  is  finally  put  shall  have  an  effect 
upon  the  rate  charged.  It  is  universally  recognized  that  while 
electricity  may  be  measured  before  it  is  converted  into  light, 
heat,  or  power  and  after  the  measurement  may  be  conveyed  by 
the  wires  of  the  consumer,  nevertheless  the  ultimate  utilization 
of  the  energy  is  within  the  control  of  the  public  service  company 
and  is  a  determination  of  its  duty  to  serve. 

P.U.IL1917B. 


Digitized  by 


Google 


456  PENNSYLVANIA  PUBLIC  SERVICE  COMMISSION.         » 

A  somewhat  analogous  case  is  that  of  Atty.  Gen.  ex  rel. 
Gas  &  E.  L.  Comrs.  v.  Walworth  Light  &  P.  Co.  157  Mass.  86, 
16  L.R.A.  398,  81  N.  E.  482.  This  was  an  application  for  an 
injunction  to  restrain  the  defendant  company  from  maintaining 
or  using  certain  wires  over  which  it  furnished  electricity  for 
lighting.  It  was  claimed  that  the  defendant  company  had  vio- 
liU;ed  a  statute  which  provided,  inter  aiia,  that  "in  any  city  or 
town  in  which  a  company  is  ^igaged  in  ...  the  manu- 
facture and  sale  of  electric  light,  no  other  company  shall  lay  or 
erect  wires  over  or  under  the  streets,  lanes,  and  highways  of 
such  cily  or  town  for  the  purpose  of  carrying  on  its  business, 
without  the  consent  of  the  mayor  or  alderman.     .     .     ." 

It  was  admitted  that  there  were  companies  in  Bostcm  engaged 
in  the  manufacture  and  sale  of  electric  light,  and  that  the  de- 
fendant had  not  obtained  the  consent  of  the  local  authorities. 
"The  wires  in  question  are  of  three  classes:  First,  two  wires  in 
a  tunnel  under  Hawley  street,  laid  without  license  by  a  prede- 
cessor of  the  defendant,  and  now  belonging  to  the  defendant; 
secondly,  wires  put  up  by  the  defendant  and  still  belonging  to 
the  defendant  throughout  their  entire  length,  except  where  they 
cross  the  streets,  the  portions  which  cross  the  streets  having 
been  sold  by  the  defendant  to  its  customers,  or  put  up  by  the 
defendant  for  its  customers  in  some  instances,  in  others  having 
been  put  up  by  the  customers,  these  devices  being  intended  by 
the  parties  to  evade  the  statute ;  thirdly,  wires  put  up  by  custo- 
mers, and  belonging  to  them,  the  intent  presumably  being  again 
to  evade  the  statute." 

The  question  was  whether  these  wires  fell  within  the  prohibi- 
tion of  the  statute.  In  an  opinion  by  Justice  Holmes  the  in- 
junction prayed  for  was  granted,  he  holding,  irUer  alia:  "It 
seems  to  us  quite  out  of  the  question  to  say  that  a  company  may 
escape  the  prohibition  of  the  statute  by  turning  over  to  a  customer 
so  much  of  each  wire  as  crosses  a  street,  and  then  continuing 
to  use  the  wire.  If  it  is  forbidden  to  erect,  it  is  forbidden  to 
use  wires  which  it  has  erected.  And  it  is  within  the  words  of  the 
act,  as  well  when  it  erects  a  wire  technically  as  a  servant  of  its 
customer  with  intent  to  use  the  wire  for  the  purposes  of  its 
business,  but  to  evade  the  act,  as  when  it  erects  it  on  its  own 

behalf." 
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As  to  the  "wires  put  up  by  customers"  the  court  held:  "If 
a  use  of  them  by  the  company  for  the  purposes  of  its  business  is 
permitted,  the  statute  is  made  nugatory  by  an  easy  evasion.  It 
was  suggested  that  in  some  of  these  cases  the  company  did  not 
sell  electric  light  because  it  did  not  own  the  device  at  the  custo- 
mer's end  by  which  the  electricily  furnished  took  the  form  of 
light,-^that  the^  company  only  sold  electricity.  We  think  it 
quite  clear  that  the  legislature  took  no  such  nice  distinctions, 
and  that  a  wire  which  is  prohibited  when  used  to  furnish  elec- 
tric light  is  prohibited  equally  when  used  to  furnish  electricity 
for  the  purpose  of  conversion  into  light  at  the  end  of  the  wire." 

After  careful  consideration  of  all  the  facts,  we  are  of  opinion 
that  the  Lehigh  Navigation  Electric  Company  under  its  contract 
with  the  Kramer  Hosiery  Company  is  furnishing  light,  heat,  or 
power  within  the  plant  of  the  said  hosiery\company  without  au- 
thority of  law ;  that  the  trench  or  conduit  of  the  hosiery  company 
is  a  facility  of  the  Lehigh  Navigation  Electric  Company;  that 
tiiis  facility  crosses  a  public  street,  and  that  this  crossing  has 
not  received  the  consent  of  the  municipality  or  approval  of  this 
Commission.  An  order  will  therefore  be  issued  directing  the 
Lehigh  Navigation  Electric  Company  to  cease  from  furnishing 
electricity  to  the  Kramer  Hosiery  Company  in  the  borough  of 
Nazareth. 


PENNSTLVANIA  PUBLIC  S£RVICE  COMMISSION. 

BE  MoCONNELLSBURG  &  FORT  LOUDON  RAILWAY 
COMPANY  et  al. 

[Application  Docket  No.  558-1916.] 

ConBolidatianf  merger  and  sale '^  Contract -^  Price -^  Security  issuen^ 

The  Pennsylvania  Commission  will  not  approve  a  contract  pro- 
viding for  the  sale  of  the  property  and  interest  in  the  right  of  way 
of  an  electric  railway  to  a  steam  railroad  in  consideration  of  a  certain 
amount  of  capital  stock  and  bonds  of  the  railroad  company  found  to  be 
in  excess  of  the  value  of  the  property,  under  a  Constitution  and  statute 
prohibiting  railroads  from  issuing  stocks  and  bonds  in  excess  of  the 
value  of  the  labor  or  properly  received  therefor,  though  the  comple- 
tion of  the  construction  and  the  operation  of  the  proposed  railroad 
would  be  of  great  benefit  to  the  public. 

[October  20,  1916.] 
P.U.R.1917B. 
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Appucation  for  approval  of  a  contract  providing  for  the  sale 
of  the  property  of  an  electric  railway  to  a  steam  railroad ;  dis- 
missed. 

Rilling,  Commissioner:  This  is  a  joint  application  by  two 
public  service  companies,  the  McConnellsburg  &  Fort  Loudon 
Railway  Company,  hereinafter  called  the  railway  company,  and 
the  McConnellsburg  &  Fort  Loudon  Eailroad  Company,  here- 
inafter called  the  railroad  company,  for  the  approval  of  a  con- 
tract providing  for  the  sale  by  the  railway  company  to  the  rail- 
road company  of  certain  property  consisting  of  grading,  surveys, 
maps,  and  office  furniture.    ' 

The  said  railway  company  was  incorporated  under  the  laws 
of  Pennsylvania  to  construct  and  operate  an  electric  railway  from 
Fort  Loudon,  in  Franklin  county,  to  McConnellsburg,  in  Fulton 
county,  a  distance  of  about  10 J  miles,  the  route  passing  over  the 
Tuscarora  mountain.  The  railway  company  secured  certain 
rights  of  way  and  did  certain  work  in  grading  the  same.  After 
some  money  had  been  spent,  on  account  of  the  excessive  grades 
and  the  great  cost  of  building  the  road,  including  the  power  house 
and  overhead  construction,  it  was  decided  to  abandon  the  project 
as  an  electric  railway,  and  a  railroad  company  under  the  Act 
of  1849  was  incorporated  to  build  and  operate  a  steam  railroad 
over  the  same  route,  as  that  would  not  require  any  overhead 
construction  nor  any  outlay  for  a  power  house.  The  railroad 
company  was  incorporated  with  a  capital  stock  of  $150,000. 

The  board  of  directors  and  the  stockholders  of  the  railway 
company,  by  a  proper  resolution,  agreed  to  sell  to  the  railroad 
company  "all  the  grading  and  other  work  done  on  the  ground 
and  on  the  right  of  way  of  this  company,  and  also  all  the  per- 
sonal property  of  this  company  consisting  of  surveys,  drawings, 
maps,  office  furniture,  and  all  other  personal  property,  upon  the 
following  terms  and  conditions:  This  company  shall  accept  in 
payment  for  said  work  on  the  ground  and  all  other  personal 
property  $65,000  par  value  of  the  first  mortgage  bonds  of  the 
said  McConnellsburg  &  Fort  Loudon  Railroad  Company  and 
$50,000  par  value  of  the  Stock  of  the  company.'' 

A  written  agreement  was  entered  into  on  June  24,  1916,  be- 
tween the  two  companies,  providing  for  the  sale  of  said  prop- 
P.U.R.1917B. 
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ertj,  which  in  said  agreement  ia  describe  as  follows:  '^AU 
the  grading  and  other  work  done  on  the  ground  and  on  the  right 
of  way  and  all  the  personal  property  consisting  of  surveys,  draw- 
ings, mapsy  office  furniture,  and  all  other  personal  property,  and 
all  its  interest  in  the  right  of  way/* 

It  will  be  observed  that  the  contract  provides  for  the  transfer 
of  the  interest  of  &e  railway  company  in  the  ri^t  of  way  to  the 
railroad  company.  In  the  application,  however,  it  is  stated  that 
the  rights  of  way  acquired  by  the  railway  company  are  limited 
to  the  construction  and  operation  of  an  electric  railway,  and  are 
therefore  of  no  value. 

'The  property  to  be  sold  by  the  said  railway  company  to  said 
railroad  company  is  set  forth  in  exhibit  C,  attached  to  the  appli- 
cation, as  follows : 

Value  of  work  done  on  the  ground  consisting  of  clearing  of  right 

of  way,  grading,  etc $46,660.97 

Surveys,  maps,  drawings,  etc 7,428.04 

Office  furniture,  fixtures,  etc  75.00 

Making  a  total  value  of  said  property  as  set  forth  in  said  exhibit 

C  of $54,164.01 

There  is  nothing  contained  in  this  application  which  would 
indicate  the  value  of  this  property  which  it  is  proposed  to  sell, 
further  than  the  value  as  stated  in  exhibit  C,  as  above  set  forth. 

Assuming,  however,  that  it  is  worth  said  sum  of  $54,164.01, 
the  contract  providing  for  the  sale  thereof  states  that  the  con- 
sideration to  be  paid  by  the  railroad  company  to  the  railway 
company  therefor  is  $65,000  of  its  first  mortgage  bonds  and 
$50,000  of  its  capital  stock,  making  a  total  of  $115,000. 

The  application  also  sets  forth  that  the  total  liabilities  of  the 
railway  company  at  the  present  time  are  $101,575,  in  which  is 
included,  however,  outstanding  capital  stock  amounting  to  $54,- 
ff50. 

This  application  is  made  to  the  Commission  in  compliance 
with  the  provisions  of  T  (c)  in  §  8  of  article  3  of  the  Public 
Service  Company  Law,  which  provides  as  follows : 

"Upon  the  approval  of  the  Commission  first  had  and  obtained, 
as  aforesaid,  and  upon  compliance  with  existing  laws,  and  not 
otherwise  it  shall  be  lawful —  \     .     . 

"(c)  For  any  public  service  company  to  sell,  assign,  transfer, 
lease,  consolidate  or  merge  its  property,  powers,  franchises,  or 
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privil^es,  or  any  of,  them,  to  or  with  any  other  oorporation  or 
person,""     [Laws  1013,  p.  1388.] 

It  is  also  provided  in  §  4,  article  3,  ^  (a)  of  the  Public  Service 
Company  Law,  that  it  shall  be  lawful  for  any  public  service  com- 
pany "to  issue  stocks,  trust  certificates,  bonds,  notes,  or  other  evi- 
dences of  indebtedness  or  other  securities,  or  make  any  increase 
in  the  issue  thereof  in  the  manner  prescribed  by  law  for  and 
only  for  money,  labor  done,  or  money  or  property  actually  re- 
ceived in  accordance  with  the  requirwnents  of  the  Constitution 
and  the  laws  of  the  commonwealth.  All  stocks,  trust  certificates, 
bonds,  notes,  or  other  evidences  of  indebtedness  or  other  securi- 
ties, issued  in  violation  of  this  subsection,  and  all  fictitious  in- 
crease of  stock,  trust  certificates,  bonds,  notes,  or  other  indebt- 
edness or  securities,  shall  be  void."" 

In  §  18,  article  5,  of  the  Public  Service  Company  Law,  it  is 
provided  that  when  application  shall  be  made  to  the  Commis- 
sion by  any  public  service  company  for  the  approval  by  the  Com- 
mission of  a  contract  such  as  is  set  forth  in  the  application  in 
this  case,  such  approval  shall  only  be  given  if  and  when  the 
Commission  shall  find  or  determine  that  the  granting  or  approval 
of  such  application  is  necessary  for  the  service,  accommoddtion, 
convenience,  or  safety  of  the  pvblic. 

In  §  1  of  article  5  the  Commission  is  given  power  to  inquire 
into  and  regulate  "as  specifically  provided  in  this  act  the  issuing 
of  stocks,  trust  certificates,  etc.,  by  public  service  companies."" 

In  §  14  of  article  5  the  Commission  is  authorized  to  investi- 
gate, and  after  hearing  determine,  whether  bonds,  etc.,  have  been 
issued  in  violation  of  the  provisions  of  the  act,  and  any  such 
violations  may  be  certified  to  the  attorney  general  to  enforce  the 
provisions  of  the  Public  Service  Company  Law,  as  well  as  to 
restrain  the  company  from  further  violating  the  Public  Service 
Company  Law  or  the  Constitution  or  laws  of  this  commonwealth. 

Section  37  of  article  6  provides  for  a  penalty  for  any  officer 
in  a  public  service  company  violating  the  Public  Service  Com- 
pany Law  or  §  7  of  article  16  of  the  Constitution  of  Pennsyl- 
vania in  regard  to  the  issuing  of  stocks,  bonds,  etc. 

Section  4  of  article  3  authorizes  public  service  companies  to 
issue  stocks,  bonds,  etc.,  provided  they  are  issued  in  accordance 
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with  the  requirements  of  the  Constitution  and  the  laws  of  this 
commonwealth* 

The  Constitution  of  Pennsylvania  in  article  16,  §  7,  pro- 
vides: "No  corporation  shall  issue  stocks  or  bonds  except  for 
money,  labor  done,  or  money  or  property  actually  received." 

By  the  Act  of  May  8,  1887,  P.  L.  94,  §  1,  it  is  provided: 
'*No  railroad  corporation  of  this  commonwealth,  its  directors 
or  officers,  shall  authorize  or  make  any  issue  of  its  capital  stock 
for  money  for  less  amount  than  the  full  par  value  of  each  share 
of  its  stock,  -^ich  par  value  in  money  shall  be  actually  paid  into 
the  treasury  of  such  corporation  before  the  issue  of  any  full 
paid  certificates  for  such  shares  of  stock." 

Section  2  of  said  act  provides  as  follows:  **No  railroad  cor- 
poration of  this  commonwealth,  its  directors  or  officers,  shall 
authorize  or  make  any  issue  of  its  capital  stock  when  such 
issue  is  to  be  in  payment  for  labor  done  or  property  received 
until  after  the  president  of  such  company  shall  have  filed 
in  the  office  of  the  secretary  of  the  commonwealth  a  state- 
ment showing  in  detail  the  prices  paid  or  to  be  paid  for  the 
several  kinds  of  labor  done  and  for  the  property  received,  ac- 
companied with  the  oath  or  affirmation  of  himself  and  of  the 
chief  engineer  of  the  company  that  the  prices  shown  by  such 
statement  as  paid  for  the  several  kinds  of  labor  done  and  for  the 
property  received  or  to  be  received  were  not  in  excess  of  the 
price  for  which  at  the  time"  the  labor  was  done  or  the  property 
contracted  for,  it  could  have  been  obtained  for  money  paid  and 
that  no  certificate  of  stock  has  been  or  will  be  issued  in  payment 
for  such  labor  or  property  for  a  larger  amount  than  the  actual 
cash  value  of  the  labor  or  property  detailed  in  such  statement." 

In  §  3  of  said  act  it  is  provided  as  follows:  "No  rail- 
road corporation  of  this  commonwealth  shall  issue  its  cor- 
porate bonds  or  other  certificates  of  indebtedness  until  after 
the  full  amount  subscribed  of  its  authorized  capital  stock  shall 
have  been  fully  paid  for  either  in  money,  labor  done,  or  property 
received,  nor  shall  it  at  any  time  issue  such  bonds  or  other  cer- 
tificates for  an  amount  in  excess  of  its  capital  stock  as  shown  by 
its  statement  on  file  in  the  office  of  the  secretary  of  the  common- 
wealth to  have  been  actually  paid  for  either  in  money,  labor,  or 
property  received  in  accordance  with  the  provisions  of  the  7th 
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section  of  the  16th  article  of  the  Constitution  and  with  the  terms 
of  this  act,  nor  shall  it  issue  the  same  for  less  than  their  market 
value  or  by  any  other  device  evade  the  true  intent  of  this  act, 
and  any  stock  or  bonds  or  certificates  of  indebtedness  hereafter 
issued  in  violation  of  the  terms  of  this  act  shall  be  roii" 

By  the  Act  of  February  9,  1901,  P.  L.  3,  power  is  given  to 
corporations  in  Pennsylvania  to  increase  their  bonded  indebted- 
ness to  any  amount  required  by  its  business. 

From  the  above  recited  constitutional  provision  and  act  of 
assembly  it  would  appear  that  the  two  applicants  in  this  case  are 
seeking  to  do  that  which  is  clearly  forbidden  by  ihe  Constitution 
and  laws  of  our  state,  and  this  Commission  is  asked  to  set  its 
seal  of  approval  thereon.  Assuming,  as  we  have  stated,  that  the 
value  of  the  property  is  as  stated  in  the  application,  $64,164.01, 
the  railroad  company  proposes  to  issue  therefor  bonds  and  stocks 
amounting  to  $115,000,  more  than  twice  the  stated  value  there- 
of. 

What  is  the  duty  of  the  Public  Service  Commission  under  cir- 
cumstances like  these,  and  what  authority  has  it  for  withholding 
its  approval  ?  The  construction  and  operation  of  this  road  would 
be  a  great  public  convenience  to  the  public  in  that  locality,  as  it 
is  without  any  other  means  of  communication  between  the  points 
named  except  by  a  public  highway,  Fulton  coimty  being  the  only 
county  in  the  state  of  Pennsylvania  without  any  railroad  there- 
in. 

If  this  application  is  approved  and  the  sale  of  the  property 
made  in  compliance  with  the  terms  of  the  contract,  there  will  be 
issued  by  the  railroad  company  in  violation  of  law,  stocks  and 
bonds  largely  in  excess  of  the  value  of  the  property  received. 

In  the  case  of  New  Castle  Northern  R.  Co.  v.  Simpson,  21 
Fed.  533,  the  United  States  court  at  Pittsburgh  held  that  issue 
of  stocks  and  bonds  in  the  manner  in  which  the  applicants  seek 
to  do  in  this  case  was  clearly  illegal  and  void. 

The  following,  cases  also  are  cited,  as  therein  the  court  held 

that  bonds  issued  in  the  manner  it  is  proposed  to  issue  the  same 

as  shown  in  this  application  are  invalid:    Re  Wyoming  Valley 

Ice  Co.   153  Fed.   787;   Com.   v.   Buffalo  &  S.  R.   Co.   207 

Pa.  154,  56  Atl.  409;  Com.  ex  rel.  McCormick  v.  Reading 

Traction  Co.  204  Pa.  151,  53  Atl.  755;  Fidelity  Ins.  Trust 
I^.U.R.1917B. 
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k  S.  D.  Co.  V.  Western  Pennsylvania  &  S.  Connecting  R  Co. 
138  Pa.  494,  21  Am.  St.  Rep.  911,  21  Atl.  21. 

The  purpose  of  the  constitutional  provision  and  the  acts  of 
assembly  enacted  to  carry  the  same  into  effect  were  to  promote 
the  public  good  and  to  protect  the  public  against  the  creation  of 
fictitious  securities. 

In  this  application  there  is  no  affidavit  either  of  the  president 
or  the  chief  engineer  of  the  company  setting  forth  the  value  and 
character  of  the  work  as  required  by  the  Act  of  1887,  and  it  is 
of  course,  therefore,  not  filed  with  the  secretary  of  the  conmion- 
wealth,  also  required  by  the  said  act  of  assembly. 

Conceding  that  the  construction  and  operation  of  this  proposed 
railway  will  be  of  great  benefit  to  the  public,  can  this  Commis- 
sion dose  its  eyes  to  the  facts  set  forth  in  this  application  where- 
by it  is  clearly  proposed  to  issue  stocks  and  bonds  in  violation 
of  law  and  approve  the  application  as  made? 

We  do  not  think  it  is  necessary  in  this  application  to  discusf. 
the  authority  or  the  power  of  the  Commission  to  investigate  and 
r^ulate  the  issue  of  stocks  and  bonds  by  public  service  com- 
panies so  far  as  to  ascertain  whether  or  not  they  are  issued  in 
compliance  with  the  constitutional  provision  and  the  law  as  made 
to  carry  the  same  into  effect.  If  this  Commission  has  not  such 
authority,  it  is  to  be  hoped  that  in  the  near  future  the  power 
will  be  lodged  in  some  competent  supervisory  authority  whereby 
the  issue  of  all  stocks  and  bonds  of  all  public  service  companies 
will  be  so  regulated  and  supervised,  and  that  ihey  will  and  can 
only  be  issued  for  proper  value  received  in  compliance  with  the 
constitutional  provision  and  the  acts  of  assembly  enacted  to 
carry  the  same  into  effect  and  thereby  protect  the  confiding,  in- 
vesting public  from  parting  with  their  money  in  the  purchase  of 
highly  watered  securities.  The  practice  of  issuing  bonds  and 
stocks  by  corporations  at  .fictitious  values,  and  the  sale  thereof 
to  the  public  by  means  of  an  overstated  and  growing  prospectus 
or  other  misleading  inducement,  cannot  be  top  dtrongly  con- 
demned. 

We  do  not  think  that  we  are  asked  to  close  our  eyes  to  the 

fact  set  forth  in  this  application  and  approve  this  or  any  other 

contract  wherein  it  is  clearly  shown  that  both  bonds  and  stocks 

are  to  be  issued  in  violation  of  law,  and  we  think  we  are  justified 
P.U.R.1917B. 
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in  taking  this  stand  even  though  the  particular  contract  or  actiofi 
of  which  our  approval  is  sought  may,  standing  by  itself,  as  is 
the  case  with  the  present  application,  be  of  great  benefit  to  the 
public 

The  sale  of  the  property  contemplated  by  the  application  we 
are  asked  to  approve  can  easily  be  made  without  violating  the 
law.  There  is  no  reason  why  it  should  not  be  sold  for  a  proper 
value,  to  be  paid  for  either  in  cash  or  in  stocks  and  bonds  of 
the  company,  as  is  provided  by  law,  and  the  provisions  of  the 
Constitution  and  the  several  acts  of  assembly  relating  thereto 
complied  with,  and  thus  the  public  improvement  contemplated 
by  the  building  of  this  railroad  proceeded  with  and  all  the  bene- 
fits will  then  be  derived  therefrom. 

Our  bureau  of  engineering  has  made  an  inspection  of  tiiis 
proposed  line,  and  has  presented  a  detail  report  in  connection 
therewith  in  which  there  are  set  forth  and  made  certain  recom- 
mendations which  should  be  carried  out  by  the  company  in  the 
construction  of  this  Una 

Upon  the  applicant's  filing  an  amended  application  in  com- 
pliance with  the  suggestions  herein  made,  as  well  as  complying 
with  the  recommendations  made  by  our  engineering  bureau,  a 
contract  providing  for  the  sale  of  the  property  set  forth  in  this 
application  will  be  approved. 


PENNSYLVANIA  PUBLIO  SERVIOB  COBCHISSION. 

CITIZENS  OP  BOROUGH  OP  GALETON 

v. 

POTTEB  GAS  COMPANY. 

[Complaint  Docket  No.  634.] 

Batea^  Natural  gaa^^  Minimum  charge  ^^  Reasonahleneaa. 

1.  An  increase  from  50  cents  to  $1  per  month  in  the  minimum 
charge  for  natural  gas  furnished  from  a  common  plant  through  one 
common  system  of  pipage  is  reasonable  where  the  operating  cost  of 
supplying  each  consumer,  based  upon  the  expense  of  operating  and 
maintaining  the  property  as  a  whole,  is  $12.39  per  annum,  and  the 
fixed  (barges  for  the  same  period  amount  to  $30.28. 
P.U.R.1917B. 
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Service '-^ Contract  fcr^^ Reasonableness^-^ Hearing  for  consumer. 

2.  A  public  leryice  corporation  will  not  be  forbidden  from  re- 
quiring ft  consiuner,  as  a  condition  of  Berrice,  to  sign  the  usual  form 
of  contract  therefor,  the  terms  of  which  are  reasonable,  merely  on  the 
ground  that  it  does  not  give  him  a  chance  to  be  heard  in  his  defense 
for  alleg^  violations  of  its  terms  and  provisions. 

[November  17,  1916.] 

Complaint  as  to  increase  in  the  minimum  charge  for  natural 
gas  in  tiie  Borough  of  Galeton  and  as  to  the  reasonableness  of  the 
contract  required  to  be  signed  by  consumers  as  a  condition  pre- 
cedent to  obtaining  service;  dismissed. 

Brechty  Commissioner:  The  respondent  is  engaged  in  the 
business  of  supplying  natural  gas  for  light,  heat,  and  power  to 
the  citizens  of  the  borough  of  Galeton,  Potter  county,  Pennsyl- 
vania, It  appears  that  the  respondent  has  been  furnishing  gas 
at  a  minimum  of  50  cents  per  month,  but  gave  notice  in  due  time 
that  after  February  22,  1916,  the  minimum  charge  for  gas  over 
its  lines  would  be  advanced  to  $1  per  month.  Thereupon  citi- 
zens of  Galeton  borough  filed  complaints  alleging: 

(1)  That  the  increase  proposed  was  unnecessary  and  exces- 
sive, and  praying  that  the  respondent  be  required  to  continue  the 
old  charge  in  effect  until  the  Commission  after  hearing  will  es- 
tablish what  it  deems  to  be  a  just  and  reasonable  minimum 
charge. 

(2)  That  the  contract  signed  by  the  consumer  to  obtain  serv- 
ice is  ^'unjust  and  unfair"  in  providing  that  the  gas  may  be  shut 
off  for  violation  of  the  company's  rules,  without  affording  to  the 
consumer  an  opportunity  to  be  heard  in  his  defense. 

Under  date  of  February  21,  1916,  the  respondent  advised  the 
Commission  that  the  effective  date  of  the  new  minimum  charge 
would  be  suspended  in  the  borough  of  Galeton  pending  the  deter- 
mination of  the  complaint.  Tariff  supplements  were  accordingly 
filed,  suspending  the  aforesaid  charge  until  June  1,  1916.  On 
the  30th  of  May  respondent  filed  a  letter  in  which  it  proposed  to 
make  the  supplement  to  its  tariff  effective  on  July  1,  1916,  and 
requested  the  stipulation  to  be  attached  to  it  that  if  the  Com- 
mission should  determine  later  that  the  minimum  is  excessive  or 
unreasonable,  proper  refund  will  be  made  to  the  respective  con- 
smners,  and  that  the  econpany  for  that  purpose  will  issue  to  its 
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patrons  after  July  1,  1916,  certificates  or  other  evidence  of  pay- 
ments made  by  them  in  excess  of  the  prior  established  rates. 

The  rule  of  the  respondent  relating  to  the  minimum  charge  for 
service  under  the  revised  tariff  is  as  follows : 

"Minimum  monthly  charge  at  all  points,  $1.10,  discount  10 
cents,  net  rate  $1." 

"When  the  ^minimum  charge'  is  made,  consumers  will  be  given 
credit  for  the  gas  registered  by  the  meter  at  the  regular  rate." 

[1]  There  was  no  evidence  offered  that  the  respondent  failed 
to  adhere  to  its  rule  in  practice,  and  therefore  there  is  no  dispute 
upon  the  material  facts  in  this  case  between  the  parties  in  inter- 
est. The  only  issue  raised  is  whether  the  Potter  Gas  Company, 
under  existing  conditions  and  circumstances  controlling  its  busi- 
ness, was  warranted  to  increase  its  minimum  charge  from  50 
cents  to  $1  per  month. 

The  Potter  Gas  Company  is  a  corporation  organized  under  the 
act  of  May  29,  1885,  "for  the  purpose  of  producing,  dealing  in, 
transporting,  storing,  and  supplying  natural  gas."  The  com- 
pany has  been  in  operation  since  1898,  and  supplies  nf^tural  gas 
to  thirty-three  towns  and  villages  in  Pennsylvania  and  New  York 
state.  The  fields  from  which  it  obtains  gas  are  located  in  Potter 
and  [McKean  counties,  Pennsylvania,  from  which  areas  the  gas 
is  gathered  into  two  compressor  stations  located  near  Shingle- 
house  and  Eoulette,  in  Potter  county,  whence  it  is  transported 
through  the  company's  lines  to  the  various  points  of  consumption. 
About  half  the  gas  supplied  by  respondent  is  purchased  from 
other  producers.  The  gas  supplied  to  the  borough  of  Galeton  is 
transmitted  through  a  6-inch  branch  main  that  is  connected  at 
West  Bingham,  about  16  miles  distant,  with  the  general  system 
of  the  company.  There  are  approximately  800  patrons  at  Gale- 
ton  all  on  a  meter  service. 

The  vice  president  and  general  manager  of  the  company  testi- 
fied that  the  price  of  gas  purchased  in  the  fields  has  been  constant- 
ly increasing;  that  the  average  purchase  price  in  the  field  in 
March,  1916,  was  12.48  cents  per  thousand,  in  March,  1913, 
about  10  cents,  while  ten  years  ago  his  company  bought  gas  in 
the  same  field  for  less  than  5  cents  a  thousand ;  that  the  respond- 
ent company  is  in  competition  with  a  number  of  companies  that 

are  tapping  the  same  source  of  supply,  which  in  effect  has  a  con- 
P.U.R.1917B. 
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etant  tendency  to  advance  the  market  price  of  gas ;  that  the  total 
average  receipts  per  consumer  in  the  Galeton  district  was  $32.80 
or  $9.80  less  than  it  cost  the  company  to  serve  him;  that  the 
capital  stock  of  respondent  is  $2,600,000  of  which  $2,278,200 
has  been  issued,  $288,750  of  the  latter  being  6  per  cent  preferred 
stock ;  that  the  company  has  never  paid  any  dividend  on  its  com- 
mon stock,  and  no  dividend  on  its  preferred  stock  since  1908; 
that  all  of  the  localities  served  by  respondent  have  been  paying 
the  increased  minimum  charge  without  protest  except  Galeton, 
and  that  the  gross  receipts  under  the  now  minimum  would  be  in- 
creased about  $8,000  to  $4,000  per  annum. 

Tables  of  valuation  were  submitted  at  the  hearing  by  the  vice 
president  and  general  manager  of  the  Potter  Qtis  Company  which 
purport  to  show,  inter  alia,  the  amount  of  plant  investment  of  the 
said  company,  and  the  total  operating  expenses  per  month  for 
each  consumer.  The  given  tabulations  show  the  number  of  acres 
owned  in  fee  and  that  are  leased,  the  number  and  cost  of  gas  wells 
owned,  gas  and  well  rights  controlled,  the  length,  size,  and  cost 
of  transmitting  and  distributing  pipes  in  service,  and  the  ca- 
pacity and  value  of  gas  lands  tapped.  From  these  figures  it  ap- 
pears that  the  inventory  of  respondent's  property  at  Galeton 
amounts  to  $86,844.12,  and  the  operating  cost^  including  fixed 
charges,  for  each  consumer  $42.67  per  year.  This  is  the  only 
valuation  of  respondent's  property  that  was  offered  in  evidence, 
and  the  only  information  placed  before  the  Commission  of  the 
company's  receipts  and  expenditures. 

The  evidence  of  the  respondent  shows  that  the  cost  of  natural 
gas  to  the  company  has  been  advancing  for  some  years,  and  that 
within  the  past  three  years  it  has  increased  from  10  cents  to  12.- 
48  cent5  per  thousand,  an  advance  of  25  per  cent  It  was  further 
testified  that  by  reason  of  the  pressure  of  competition  in  respond- 
ent's territory  the  indications  are  that  there  will  be  a  still  further 
upward  tendency  in  the  market  price  in  the  near  future.  It  is 
also  a  well-known  fact  that  labor  and  material  employed  in  the 
operation  and  maintenance  of  plant  have  been  gradually  advan- 
cing during  recent  years.  This  upward  tendency  of  cost  in  pro- 
duction is  an  element  that  should  be  considered  in  the  rate 
charged  by  a  public  utility  for  service. 

From  the  evidence  placed  in  the  hands  of  the  Commission  it 
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appears  that  in  the  borough  of  Galeton  the  operating  cost  of  fur- 
nishing service  to  each  consumer  is  $12.39  per  annum,  and  the 
fixed  charges  for  the  same  period  amount  to  $30.28.  It  could  not 
be  maintained  that  a  minimum  charge  of  50  cents  pCT  month  un- 
der such  circumstances  would  represent  a  proportionate  share  of 
the  cost  of  operation  and  maintenance,  nor  that  a  charge  of  $1  per 
month  could  be  regarded  as  unreasonable  or  excessive.  At  Gkle- 
ton,  as  well  as  at  all  other  points  in  the  territory  of  the  respond- 
ent, the  cost  of  standing  ready  to  serve  is  based  upon  the  expense 
of  operating  and  maintaining  the  property  as  a  whole,  since  the 
supply  of  gas  is  furnished  to  all  consumers  from  a  common  plant 
through  one  common  system  of  pipage. 

The  actual  increase  in  the  price  of  natural  gas  and  the  upward 
tendency  of  the  market  for  the  product  in  the  fields  of  the  Potter 
Gas  Company  would  appear  to  furnish  substantial  ground,  under 
the  evidence  submitted  to  the  Commission,  to  justify  the  re- 
spondent to  increase  the  amount  of  its  gross  incoma  This  con- 
clusion is  strengthened  by  the  fact  that  the  net  earnings  of  the  re- 
spondent have  not  permitted  it  to  declare  any  dividend  upon  its 
common  stock  since  it  began  doing  business,  and  not  any  upon  its 
preferred  stock  since  1908. 

It  is  not  an  unusual  thing  for  a  natural  gas  company  to  make 
a  minimum  charge  of  $1  per  month  for  domestic  consumption. 
Of  the  thirty-six  companies  furnishing  natural  gas  that  have 
filed  a  minimum  with  the  Commission,  twenty-one  charge  $1  and 
over  per  month,  and  fifteen  charge  less  than  $1,  It  appears  that 
a  majority  of  the  larger  companies,  more  especially  those  whose 
plant  equipment  extends  over  one  or  more  counties,  make  a 
charge  of  $1  per  month.  The  record  shows  that  the  Potter  Gas 
Company  furnishes  service  to  16,558 'consumers  residing  in  three 
counties.  It  also  appears  from  the  testimony  of  the  respondent 
that  thirty-two  out  of  the  thirty-three  communities  served  by  it 
have  accepted  and  are  paying  the  new  minimum  charge  of  $1. 

In  view  of  the  facts  and  evidence  appearing  in  this  case,  the 
Commission  is  of  the  opinion  that  the  respondent  company  was 
warranted  under  the  circumstances  and  conditicms  now  control- 
ling in  its  business  to  increase  its  minimum  charge  from  50  cents 
to  $1  per  month  in  the  borough  of  Galeton,  and  an  ordeir  to  that 
effect  will  be  issued. 
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[2]  In  the  second  item  of  the  complaint  it  is  allied  tiiat  the 
contract  which  is  required  hj  the  company  to  be  signed  to  obtain 
servioe  is  unjui^  and  unreasonable  in  that  it  does  not  give  the  con- 
sumer a  chance  to  be  heard  in  his  defense  for  alleged  violations 
of  its  terms  and  provisions.  A  copy  of  the  contract  was  filed  with 
the  record  in  the  cas^  and  shows  the  usual  rules  and  regulations 
contained  in  contracts  of  that  class.  Not  any  of  its  provisions  ap- 
pear to  impose  any  undue  hardship  upon  the  consumer,  nor  grant 
to  the  company  any  unusual  rights  and  privileges. 

The  rules  which  appear  to  be  eepecially  objectionable  are  the 
ones  which  respectively  provide  for  the  payment  of  a  minimum 
charge,  the  deposit  of  money  to  secure  payment  of  service,  and  the 
charge  of  $1  whenever  gas  has  been  turned  off  before  the  said  gas 
shall  be  turned  on  again.  These,  however,  are  all  matters  which 
this  Commission  and  other  Public  Service  Commissions  have 
passed  upon  and  approved  in  the  form  in  which  they  are  here 
presented.  Moreover,  under  subsection  c,  §  1,  article  3,  of  the 
statute  creating  this  Commission,  it  provides  that  reasonable  min- 
imum payments,  charges  in  advance,  and  penalties  for  failure  to 
pay  promptly,  may  be  imposed  by  every  public  service  company. 

In  the  case  before  us  there  does  not  appear  any  good  or  suf- 
ficient reas(Mi  why  the  contract  as  a  whole  or  in  part  should  be 
changed,  or  the  respondent  restrained  from  requiring  the  con- 
sumer to  sign  the  form  of  contract  now  used  by  the  Potter  Gas 
Company.    The  Commission  will  issue  an  order  accordingly. 


WISCONSIN  RAIIiROAD  COMMISSION. 

BE  POY  SIPPI  TELEPHONE  COMPAinr. 

Service  —  Telephone  —  Extension  —  Effect  of  stipulation  between  coin* 
ponies. 

1.  Btipnlationg  between  telephone  companies  at  to  territory  to  be 
aerred  by  each  are  not  material  on  the  question  whether  public  con- 
Tenience  and  necessity  require  the  extension  of  the  lines  of  one  into 
territory  claimed  by  the  others;  since  in  administering  the  l&ws  relating 
to  telephone  serrioe,  the  Wisconsin  Commission  cannot  be  bound  by 
a^eements  of  competing  companies,  when  such  agreements,  in  effect, 
attempt  to  bind  the  utility  to  refrain  from  performing  a  statutory 
duty. 
P.U.R.19nB. 
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Service  —  Telephone  —  Territory  etiptUation  —  Effect  of  reoogndtion  hy 
Cotnmiasion, 

2.  A  notification  by  the  Wisconsin  Commission  to  telephone  com- 
panies, that  by  reason  of  a  stipulation  settling  a  dispute  as  to  the 
right  to  serve  certain  territory,  a  decision  on  the  merits  would  be 
unnecessary,  is  not  binding  on  the  Commission  upon  a  subsequent  appli- 
cation for  service  by  any  resident  of  a  disputed  territory. 

Service  —  Telephones  —  Extensions  —  Disputed  territory. 

3.  The  Wisconsin  Commission  cannot  find  that  public  convenienct 
and  necessity  do  not  require  the  extension  of  the  lines  of  a  telephone 
company  to  serve  subscribers  in  border-line  territory  claimed  by  another 
company,  where  it  appears  that  the  interests  of  such  subscribers  lie  in 
the  sphere  of  the  applicant  company's  activities,  especially  where  the 
objecting  company  had  notice,  when  it  extended  its  lines  in  the  terri- 
tory, that  such  a  request  for  service  might  arise. 

Service '•^  Telephones -^  Extension  into  disputed  territory --' Duplica' 
tion. 

4.  In  determining  whether  a  telephone  line  shall  be  extended  into 
disputed  territory,  the  primary  duty  of  the  Wisconsin  Commission  is  to 
see  that,  so  far  as  possible,  all  persons  within  the  zone  of  service  of  a 
particular  company  shall  receive  that  service,  if  they  desire  it,  notwith- 
standing an  existing  investment  may  be  impaired  by  duplication. 

[November  8,  1916.] 

Application  for  permission  to  extend  telephone  service  into 
disputed  territory;  granted. 

By  the  Commission:  The  Pdy  Sippi  Telephone  Company 
filed  with  the  Commission  a  notice  of  a  proposed  extension  in 
section  25  of  the  town  of  Bloomfield,  Waushara  county.  Objec- 
tion to  such  extension  was  filed  by  the  Fremont  Telephone  Com- 
pany, which  operates  for  local  service  in  that  town.  A  hearing 
was  held  at  Poy  Sippi  on  September  20,  1916,  at  which  both 
companies  were  represented,  and  upon  the  facts  there  brought 
out  the  Commission  was  unable  to  find  that  the  proposed  exten- 
sion was  not  required  by  public  convenience  and  necessity,  and 
accordingly  the  proponent  was  authorized  to  proceed.  Subse- 
quently the  Fremont  Telephone  Company  petitioned  for  a  re- 
hearing in  the  matter  on  the  ground  that  the  facts  had  not  been 
fully  brought  out,  and  in  compliance  \\dth  that  request  a  rehear- 
ing was  ordered  and  held  at  Fremont  on  October  21,  1916.  The 
appearances  were:  Frank  Blaisdell  for  the  Poy  Sippi  Tele- 
phone Company,  and  L.  D.  Smith,  of  Browne,  Bro^vne,  &  Smith, 
attorneys  for  the  Fremont  Telephone  Company. 

P.U.R.1937B. 
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It  appears  that  prior  to  May,  1916,  the  Poy  Sippi  Telephone 
Company  had  been  giving  service  from  its  exchange  at  Poy  Sippi 
in  the  southern  part  of  the  town  of  Bloomfield,  while  the  Fre- 
mont Telephone  Company  was  not  operating  in  the  town  except 
for  one  line  extending  from  Winnebago  county  on  the  east  to  the 
unincorporated  village  of  Tustin,  in  section  36.  In  May,  1916, 
the  Fremont  company  gave  notice  under  chap.  610,  Laws  of 
1913,  that  it  proposed  to  extend  its  lines  into  sections  13,  14,  15, 
22,  23,  24,  25,  26,  27,  34,  35,  and  36  of  the  town  of  Bloomfield. 
Objection  was  filed  by  the  Poy  Sippi  company  on  the  ground  that 
most  of  the  territory  affected  was  naturally  tributary  to  its  own 
exchange,  and  that  it  had  received  applications  for  its  own  serv- 
ice from  persons  living  in  that  portion  of  the  town.  A  hearing 
was  held  upon  that  objection  on  May  25,  1916.  During  the 
progress  of  the  hearing,  the  Fremont  company  proposed  to  modi- 
fy its  notice  of  extension  so  as  to  include  only  that  part  of  the 
disputed  territory  which  lies  north  of  the  creek  running  east  and 
west  through  sections  13,  14,  and  15,  and  east  of  the  highway 
running  north  and  south  between  sections  25  and  26.  The  Poy 
Sippi  company  thereupon  withdrew  its  objection  to  the  extension 
as  modified.  The  parties  were  informed  that  their  action  would 
render  a  decision  of  the  matter  on  its  merits  imnecessary,  since, 
in  the  absence  of  any  existing  objections,  the  Conamission  would 
make  no  findings ;  and,  further,  that  in  so  far  as  the  stipulation 
might  be  construed  as  a  division  of  territory  between  the  com- 
panies, the  Commission  would  not  feel  bound  thereby  should  it 
appear,  at  some  future  time,  that  the  needs  of  the  public  required 
extensions  by  one  company  into  territory  said  to  belong  to  the 
other.  The  hearing  then  closed,  and  on  May  27th  the  Commis- 
sion notified  the  Fremont  company  that,  in  view  of  the  withdraw- 
al of  objection  by  the  Poy  Sippi  company,  the  extension  might 
proceed  under  the  statute. 

[1,  2]  The  objection  of  the  Fremont  company  to  the  present 
extension  was  based  upon  its  conception  of  the  stipulation  above 
referred  to,  as  creating  a  binding  division  of  territory,  so  that  the 
Poy  Sippi  company  was  bound  not  to  entertain  any  applica- 
tion for  service  in  section  25.  The  latter,  however,  claimed  to 
have  expressly  reserved  the  right  to  extend  in  that  section  in  the 
event  of  application  being  made  by  parties  preferring  its  service. 
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In  support  of  this,  attention  was  called  to  the  fact  that  two  per- 
sons for  whom  the  present  extension  is  designed  were  preeent  at 
the  hearing  in  May  and  testified  that  their  needs  required  the  Poy 
Sippi  company's  service. 

So  far  as  the  duty  of  the  Commission  in  the  premises  is  con* 
cemed,  the  possible  interpretation  of  the  stipulation  is  unimpor- 
tant. In  administering  the  laws  relating  to  telephone  service,  the 
Commission  cannot  be  bound  by  agreements  of  competing  com- 
panies, when  such  agreements,  in  eflFect,  attempt  to  bind  a  utility 
to  refrain  from  performing  a  statutory  duty.  Nor  c^n  ike  noti- 
fication of  May  27  to  the  Fremont  company  be  construed  as  an 
approval  of  the  so-called  division  of  territory,  or  as  binding  the 
Commission  not  to  consider  a  subsequent  application  for  service 
by  any  resident  of  the  disputed  territory. 

[3,  4]  At  the  rehearing,  the  testimony  of  the  parties  was  to 
the  effect  that  their  marketing  is  done  at  Poy  Sippi,  their  family 
physician  lives  there,  and  they  have  business  dealings  with  par- 
ties who  are  subscribers  of  the  Poy  Sippi  company.  There  is  no 
physical  connection  between  the  two  systems.  In  short,  the  par- 
ties affected  may  be  said  to  be  in  border-line  territory,  but  their 
interests  lie  within  the  sphere  of  the  Poy  Sippi  company's  activi- 
ties. The  problem  is  no  different  from  what  it  would  be  if  there 
were  several  farmers  in  the  center  of  sectioA  26,  near  the  Poy 
Sippi  company's  line,  who  could  not  use  the  service  of  that  com- 
pany because  their  business  connections  were  all  with  Fremont. 

The  Fremont  company's  line  enters  section  25  from  the  north 
and  extends  south  to  the  center  of  the  section,  and  thence  east  a 
quarter  of  a  mile.  The  proposed  extension  of  the  Poy  Sippi  com- 
pany will  enter  the  section  from  the  west,  and  will  meet  the  Fre- 
mont line  at  right  angles  at  the  center  of  the  section,  and  thence 
run  south  a  quarter  of  a  mile.  It  will  serve  three  subscribers, 
none  of  whom  desire  the  service  of  the  Fremont  company,  so  that 
the  actual  loss  to  the  Fremont  company  will  be  negligible.  While 
we  should  not  ignore  the  fact,  when  such  fact  appears,  that  an 
existing  investment  may  be  impaired  by  duplication,  yet  even  in 
such  circumstances  the  primary  duty  of  the  Commission  is  to  see 
to  it  that,  so  far  as  possible,  all  persons  within  the  zone  of  service 
of  a  particular  company  shall  receive  that  service  if  they  desire 

it  Moreover,  it  is  established  here  that  the  Fremont  company, 
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when  it  extended  its  lines  into  section  25,  was  chargeable  with 
full  knowledge  that  just  this  situation  might  probably  arise, 
which  would  call  for  an  extension  into  that  section  by  the  Poy 
Sippi  company. 

In  this  decision  we  have  gone  more  fully  into  the  history  of  the 
case  than  is  customary  in  matters  of  this  kind,  because  of  the  mis- 
apprehension under  which  the  Fremont  company  appears  to 
have  labored  with  respect  to  the  force  of  the  stipulation  of  May 
25th,  as  affecting  the  powers  and  duties  of  the  Commission  in 
the  premises.  Having  in  mind  the  principle  that  it  is  not  pri- 
marily the  duty  of  the  Commission  to  adjust  differences  between 
public  utilities  growing  out  of  their  relations  with  each  other,  but 
that  its  chief  function  is  to  secure  to  the  public  reasonably  ade- 
quate service,  the  Commission  is  unable  to  find  that  public  con- 
venience and  necessity  do  not  require  the  extension  as  proposed. 
Under  the  statute,  therefore,  the  Poy  Sippi  company  is  author- 
ized to  proceed. 

Dated  at  Madison,  Wisconsin,  this  8th  day  of  November,  1916. 

Railroad  Commission  of  Wisconsin,  by  Carl  D.  Jackson,  Wal- 
ter Alexander,  Henry  R.  Trumbower,  Comndssioners. 


DISTRIOT  OF  COLX7MBIA  PUBIilO  UTIIilTIBS  COMMISSION. 

RE  WATTHOXJR  METERS. 

[Order  No.  197;  Formal  Case  No.  54.] 

Service  —  Standards  —  Electricity  —  Meters. 

The  District  of  Columbia  Commission  adopted  regnlatioiit  pre- 
scribing standards  for  electric  watthour  meters  effective  February  1, 
1017. 

[December  27,  1916.] 

Gbnerai,  order  prescribing  standards  for  watthour  meters  for 
measurement  of  electricity. 

By  the  Commission:  The  Commission,  on  its  own  initia- 
tive, made  an  investigation  preliminary  to  prescribing  standards 
to  secure  the  accuracy  of  all  watthour  meters  for  the  measure- 
ment of  electrical  energy  in  the  District  of  Columbia,  as  required 

by  the  Public  Utilities  Law. 
P.U.R.]v)]7B. 
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A  tentative  draft  of  regulations  was  prepared,  following  close- 
ly those  promulgated  by  the  United  States  Bureau  of  Standards, 
which  was  submitted  to  the  electric  utility  and  to  the  public. 

A  formal  hearing,  after  notice,  was  held  by  the  Commission  on 
December  6,  1916,  at  which  the  utility  indicated  its  satisfaction 
with  the  proposed  regulations.  Consideration  was  given  to  the 
matters  presented,  after  which  the  following  order  was  issued. 

ORDERED: 

(1)  That,  under  the  authority  of  §  8  of  the  District  of  Colum- 
bia Appropriation  Act,  approved  March  4,  1913,  creating  the 
Public  Utilities  Commission,  the  following  regulations  concerning 
the  approval  of  watthour  meters  for  use  in  the  District  of  Colum- 
bia be,  and  the  same  are  hereby,  made  and  prescribed,  and  obe- 
dience thereto  and  compliance  therewith  are  hereby  required  of 
and  enjoined  upon  all  corporations  and  persons  furnishing  elec- 
tric service  in  the  District  of  Columbia,  their  officers,  agents,  and 
employees. 

(2)  That,  on  application  to  the  Commission  and  for  suffi- 
cient cause  shown,  such  modifications  and  exceptions  may  be  made) 
with  reference  to  these  regulations  as  the  facts  in  each  case  shall 
warrant.  Failure  to  comply  with  any  of  these  regulations  will 
constitute  a  violation  of  the  law  unless  exception  has  been  speci- 
fically authorized  by  the  Commission. 

(3)  That  these  regulations  shall  take  effect  on  and  after  Feb- 
ruary 1,  1917,  and  shall  continue  in  force  until  modified  by  an 
order  of  the  Commission. 

BegiUaiions. 

General  Provisions  for  the  Approval  of  Types  of  Watthour  Me- 
ters  by  the  Commission, 

(4)  Who  May  Make  Application. — Any  electrical  utility  may 
make  application  to  the  Commission  for  tests  and  approval  of 
types  of  watthour  meters  intended  to  be  used  by  it 

(5)  Form  of  Application, — The  application  shall  state:     (a) 

the  name  and  address  of  the  applicant;  (b)  the  name  and  address 

of  the  manufacturer  of  the  meter;  (c)  the  manufacturer's  type 

of  meter,  and  a  brief  description  of  its  characteristics ;  as  direct 
P.U.R.1917B. 
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current  or  alternating  current,  frequency,  two-wire  or  three-wire, 
induction,  commutator,  or  mercury  type,  etc 

(6)  Photographs. — The  application  shall  be  accompanied  by 
three  photographs  of  the  meter — one  with  the  cover  in  plaoe^  one 
with  the  cover  removed,  and  one  of  the  moving  element  removed 
from. its  housing  or  otherwise  showing  construction.  Each  photo- 
graph shall  be  8  by  10  inches  in  size,  and  mounted  on  linen. 

(7)  SOiipmerU  of  Meters  for  Test. — ^Directions  for  shipment 
of  meters  to  be  tested  will  be  furnished  upon  application  to  the 
Commission.  All  shipment  charges  shall  be  prepaid  by  the  appli- 
cant 

(8)  Number  of  Specimens  to  be  Bubmitted. — T«i  meters 
shall  be  submitted  as  specimens,  except  in  the  case  of  very  large 
meters  or  meters  of  unusual  or  little-used  types,  when  a  smaller 
number  as  arranged  for  with  the  Commission  may  be  taken  as  be- 
ing representative  of  the  type.  These  meters  shall  be  so  selected 
as  to  be  representative  as  far  as  possible  of  every  size  of  meter  in- 
cluded in  the  type.  In  addition  to  the  required  number  of  meters 
submitted  as  samples,  there  shall  be  submitted,  when  practicable, 
a  sufficient  additional  number  of  the  type  to  serve  as  a  reserve 
from  which  replacements  may  be  made  when  necessary. 

(9)  Similar  Types. — All  meters  included  in  the  same  type 
must  be  substantially  equivalent  in  the  following  respects: 
Weight  of  rotating  element,  full-load  torque,  full-load  speed,  style 
of  bearings,  means  of  adjustment,  number  of  magnets^  ampere 
turns  in  current  coil  at  rated  current,  shape  and  arrangement  of 
magnetic  circuits,  electric  circuits  and  connections,  general  rela- 
tion of  parts,  electrical  and  magnetic  materials,  rated  frequency, 
rated  voltage. 

A  three-wire  meter  is  not  to  be  considered  as  being  of  the  same 
type  as  a  two-wire  meter  unless  it  is  in  fact  similar  in  all  essen- 
tial details  of  construction. 

In  the  case  of  meters  constructed  and  adjusted  to  be  used  with 
current  transformers,  voltage  tr  asf ormers,  or  shunts,  these  speci- 
fications apply  to  the  accuracy  of  the  combination. 

(10)  Modification  of  Types. — (a)  The  Commission  shall  be 
advised  of  each  and  every  modification  of  a  meter  type  used  or 
intended  for  use  within  its  jurisdiction.     The  necessity  or  de- 
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sirabilitj  of  a  retost  of  the  type  will  be  determined  by  the  diarao- 
ter  of  the  modification. 

(b)  In  the  case  of  meters  that  are  modifications  of  types 
which  have  already  been  approved,  the  Commission  may  deter^ 
mine  the  number  that  shall  be  submitted  and  to  which  of  the  fol- 
lowing tests  they  shall  be  subjected. 

^)  Meters  so  designed  as  to  preclude  their  conforming  to  one 
or  more  of  the  requirements  as  set  forth  in  this  specification  may 
be  submitted  to  the  Commission  with  a  statement  setting  forth 
the  facts,  and  such  meters  will  be  subjected  to  tests  as  may  be 
deemed  necessary. 

(11)  Recording  and  Indicating  Devices. — Recording  and  in- 
dicating devices  operated  by  or  in  connection  with  watthour  me- 
ters must  be  approved  for  use  in  connection  with  the  type  of  watt- 
hour  meter  used. 

Specifications  -for  Design  and  Construction. 

(12)  Type  and  Serial  Number. — Each  meter  shall  be  desig- 
nated by  type,  and  given  a  serial  number  by  the  manufacturer, 
to  identify  it  as  an  individual.  The  serial  number  and  type 
designation  shall  be  l^bly  marked  on  the  base,  name  plate,  or 
frame  of  each  meter,  in  such  a  manner  as  to  be  visible  when  the 
meter  is  in  service.  The  register  ratio  shall  be  marked  on  a  per- 
manent part  of  the  register. 

(13)  Fixed  and  Adjustable  Parts. — All  fixed  parts  shall  be 
held  securely  in  a  permanent  relationship.  All  adjustable  parts 
shall  be  so  constructed  that  they  can  be  released  without  injuring 
the  parts  of  the  meter,  can  be  easily  moved  through  the  requisite 
distance,  and  can  be  securely  fastened  in  place. 

(14)  Accuracy  and  Range  of  Adjustment. — The  meter  diall 
be  designed  to  facilitate  necessary  connecting,  adjusting,  repair- 
ing, and  testing.  All  connections  and  such  parts  as  require  ad- 
justment in  service  shall  be  easily  accessible  after  ranoving  the 
cover.  The  adjustments  of  the  meter  shall  be  such  as  to  be  ca- 
pable of  making  the  meter  accurate  within  1  per  cent  when  the 
current  is  10  per  cent  and  100  per  cent  of  rated  current.  The 
range  of  each  adjustment  shall  be  such  as  to  permit  the  meter  to 
be  adjusted  so  as  to  roister  correctly  under  all  ordinary  condi- 
tions met  with  in  service. 
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(15)  Cover. — The  oorer  of  the  meter  shall  be  snfficientlj 
strong  to  withstand  all  ordinary  usage.  It  must  be  dust  proof, 
and  statable  means  for  sealing  must  be  provided. 

(16)  Termvnala. — ^The  terminals  of  the  meter  shall  be  so  ar- 
ranged that  the  liability  of  maTring  short  circuits  in  removing  or 
replacing  the  cover,  making  connections,  and  adjusting  the  meter 
is  minimized. 

(17)  Mainierumce  of  Accuracy. — The  meter  shall  be  designed 
and  constructed  with  special  attention  to  maintained  accuracy 
and  to  prevent  tampering. 

Preliminary  Preparation  of  Meters  for  Tests. 

(18)  Initi(U  Inspections — Upon  receipt  of  the  sample  meters 
submitted  for  test,  they  will  be  inspected  for  injuries  received 
in  transportation.  Damaged  meters  will  be  replaced  from  the 
reserve  meters. 

(19)  Adjustments  by  Ovmefs  or  Manufaciurers. — (a)  The  ap- 
plicant submitting  a  type  of  meter  for  test  and  approval,  and 
the  manufacturer  of  the  meter,  will  be  notified  by  the  Commis- 
sion of  the  place  and  time  of  test,  and  may  have  representatives 
present  to  adjust  the  meters. 

(b)  When  the  meters  are  set  up  for  test  a  representative  of  the 
applicant  or  the  manufacturer  will  be  permitted  to  adjust  the 
meters.  Any  means  of  adjustment  whidi  is  recognized  as  a 
standard  method  for  the  given  type  of  meter  may  be  used.  Meth- 
ods of  adjustments  which  cannot  be  conveniently  applied  in  the 
ordinary  commercial  use  of  the  meter  will  not  be  permitted. 
Structural  changes  in  the  meter  will  not  be  permitted. 

(o)  Upon  the  failure  of  the  applicant  or  manufacturer  to  have 
a  representative  present  during  the  preparations  for  test,  the 
Oommission's  representative  will  adjust  the  meters. 

(d)  If  the  adjustment  discloses  defects  not  discovered  in  the 
preliminary  inspection,  the  defective  meter  may  be  replaced,  at 
the  discf^on  of  the  Commission's  representative.  Such  replace- 
ment, however,  will  not  be  made  unless  the  defect  be  of  a  definite 
and  specific  nature,  and  be  capable  of  ready  detection  by  methods 
other  than  that  of  an  accuracy  test  upon  the  meter. 

(e)  Any  damage  resulting  from  shipment  or  defect  as  speci- 
fied above  which  may  be  repaired  by  the  replacement  of  an  in- 
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terchangeable  part  may,  at  the  discretion  of  the  Cammission's 
representative,  be  so  repaired  without  replacing  the  individual 
meter. 

(f)  When  the  party  adjusting  the  meters  pronounces  them 
ready,  or  when  the  Commission's  representative  considers  that 
sufficient  time  has  been  allowed,  the  meters  shall  be  formally 
turned  over  to  the  Commission's  representative  for  test  No  rep- 
resentative of  the  applicant  or  the  manufacturer  shall  be  allowed 
access  to  the  meters  th^eaf ter,  and  no  further  readjustment  shall 
be  made.  Such  representatives  may,  however,  witness  the  tests, 
and  shall  be  furnished  reasonable  facilities  for  obtaining  infor- 
mation as  to  the  conduct  and  the  results  of  the  tests.  Meters  may 
be  withdrawn  from  test  by  the  applicant  at  the  discretion  of  the 
Commission. 

(20)  Preliminary  Conditions. — (a)  The  average  ro<Hn  tem- 
perature during  the  calibration  of  the  meters  shall  be  taken  as 
the  standard  temperature  for  the  subsequent  tests.  In  case  tests 
are  made  when  the  room  temperature  differs  from  the  standard 
temperature,  a  suitable  allowance  may  be  made  in  the  results  for 
variations  caused  thereby.  The  standard  temperature  should  not 
be  below  15°C  nor  above  30°C. 

(b)  The  registers  of  the  meters  shall  be  in  train  during  Ihe 
tests. 

(c)  Meters  covers,  where  possible,  shall  be  in  place  during  all 
tests,  and  may  be  sealed. 

(d)  Three-wire  meters  shall  be  tested  with  their  current  coils 
in  series,  except  when  the  equality  of  the  coils  is  being  checked* 
The  term  "current  coiP*  is  understood  to  mean  the  path  of  the 
main  current  through  the  meter,  and  with  this  understanding  it 
applies  to  mercury  meters. 

(e)  Polyphase  meters  subjected  to  single-phase  tests  shall  be 
tested  with  their  current  coils  in  series  and  their  voltage  coils  in 
parallel. 

(f )  The  voltage  applied  during  the  adjustments  of  the  meters 
shall  be  known  as  the  calibration  voltage. 

(21)  Interim  Conditions. — The  official  tests  shall  be  b^gun 
after  all  of  the  conditions  have  been  complied  with,  and  not  less 
than  one  hour  nor  more  than  two  hours  after  the  adjustment  of 
the  meters  has  been  completed.    In  the  interval,  the  meters  shall 
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operate  at  10  per  cent  of  the  rated  loads.    Test  No.  1  shall  be 
made  on  the  same  day  the  adjustments  are  completed. 

(22)  Order  cmd  Conditions  of  Tests. — (a)  The  tests  and  the 
items  of  each  test  shall  be  conducted  in  the  order  given. 

(b)  All  tests  shall  be  made  at  calibration  voltage  unless  other- 
wise stated.  All  tests  of  alternating-current  meters  shall  be  made 
at  rated  frequency  and  unity  power,  factor  unless  otherwise 
stated. 

(c)  A&r  each  change  in  voltage  or  load,  a  sufficient  time  in- 
terval shall  be  allowed  for  the  meter  to  come  to  a  steady  state  be- 
fore  making  the  next  observation  or  test. 

(23)  Creep. — For  the  purpose  of  approval  tests,  a  meter  is 
considered  to  creep  if,  with  the  load  wires  removed  and  with 
voltage  applied  to  the  meter,  the  moving  element  rotates  contin- 
uously, making  at  least  one  complete  rotation  in  fifteen  minutes. 

(24)  Registration. — The  registration  of  a  meter  is  the  total 
amount  of  energy  which  has  been  recorded  since  the  meter  was 
set  at  zero;  or,  in  some  cases,  the  difiFerence  between  two  such 
readings  at  the  banning  and  end  of  a  particular  period,  in 
which  case  it  is  the  energy  in  kilowatt  hours  recorded  in  the 
given  interval. 

The  rate  of  registration  in  meter  testing  is  the  registration  in 
a  unit  of  time.  It  may  be  expressed  in  kilowatts,  in  watts,  or  in 
any  convenient  arbitrary  unit,  as,  for  example,  tJie  number  of 
revolutions  of  the  moving  element  per  minute.  If  expressed  in 
per  cent,  it  is  the  rate  as  compared  with  a  perfectly  accurate  me- 
ter or  with  standard  instruments  which  measure  the  power. 

Conditions  Qoveming  the  Approval  and  Rejection  of  Types. 

(25)  In  no  case  shall  a  meter  be  considered  to  fall  outside  of 
the  specified  limits  in  any  item  depending  upon  a  determination 
of  the  accuracy  of  the  meter,  unless  Ae  specified  limit  is  ex- 
ceeded by  the  amount  of  J  per  cent,  which  \&  the  value  assigned 
to  cover  possible  errors  in  the  standards  employed  and  in  the  ob- 
servations. 

(26)  If,  during  the  test  of  a  meter  type,  three  meters  of  the 
ten  submitted  have  to  be  replaced,  due  to  physical  defects  which 
become  apparent  during  the  test,  the  type  shall  be  rejected. 

(27)  In  the  tests  made  on  ten  meters,  not  over  three  meters 
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shall  fail  in  a  given  item  of  a  given  test,  and  the  total  number  of 
failures,  including  all  the  meters  and  all  the  items  of  each  test, 
shall  not  exceed  twenty.  No  individual  meter  shall  fail  in  more 
than  five  items. 

(28)  When  less  than  ten  meters  are  submitted  for  test,  no  me- 
ter shall  fail  in  any  itan  in  such  tests. 

At  the  request,  however,  of  the  applicant  or  manufacturer,  or 
when  in  the  judgment  of  the  Commission's  representative  the 
results  on  fewer  than  ten  meters  are  unreliable,  the  tests  shall  be 
repeated  on  t^i  meters. 

Specifications  for  the  Testing  of  Direct-Current  Watthovr  Meters. 

All  tests  shall  be  made  at  calibration  voltage  imless  otherwise 
stated. 

(29)  Test  No.  1:  Initial  Accuracy  of  Begistration. — 1.  No. 
meter  shall  fail  to  run  continuously  with  2  per  cent  of  rated  cur- 
rent at  calibration  voltage. 

After  nmning  for  at  least  one  hour  at  10  per  cent  of  rated  cur- 
rent, as  specified  in  §  21,  the  meter  under  test  shall  be  accurate 
in  its  registration  within  the  amount  specified  below. 


Item  No. 

Per  Cent 
of  Rated 
Current. 

Maxlmnm 

Error  In 

ReRlstratton 

In  Per  Cent. 

2    

5.0 

10.0 

20.0 

60.0 

100.0 

150.0 

7.5 

3    

3.0 

4    

2.0 

5    

2.0 

6    

2.0 

7    

2.0 

8.  The  algebraic  difference  between  the  error  at  10  per  cent 
rated  current  and  that  of  100  per  cent  rated  current  shall  not  ex- 
ceed 4  per  cent 

(30)  Test  No.  2:  Effect  of  Variation  of  Voltage.— 1.  No  me- 
ter shall  creep  at  110  per  cent  of  calibration  voltage. 

The  effect  of  variation  of  voltage  upon  the  registration  of  a 
meter  carrying  constant  load  in  watts  shall  not  exceed  that  speci- 
fied below,  provided  that  only  meters  with  a  voltage  rating  ex- 
tending over  a  range  greater  than  16  per  cent  of  calibration  volt- 
age shall  be  subjected  to  the  last  four  items  of  thia  test 
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After  each  ohange  of  voltage  a  sufficient  time  interval  shall  be 
allowed  for  the  meter  to  come  to  a  steady  state  before  making  the 
next  comparative  test 


Uem  Na 


2.  Ninety  per  c^t  of  calibration  voltage 

3.  Ninety  per  cent  of  calibration  voltage 

Reference  perfonnances  (100  per  cent  of  cali< 

bration  voltage)    

4.  One  hundred  and  ten  per  cent  of  calibration 

voltage 

5.  One  hundred  and  ten  per  cent  of  calibration 

voltage    

6.  Ninety-five  per  cent  of  minimum  marked  volt- 

age    

7.  Ninety-five  per  cent  of  minimum  marked  volt- 

age  

S«  One  hundred  and  five  per  cent  of  maximum 

marked  voltage   

9.  One  hundred  and  fire  p^  cent  of  maximum 

marked  voltage   


Maximum  Per 
Cent  Devia- 
tloD  in  Reg- 
iBtration  Due 
to  Variation 
in  Voltage 
with  Con- 
stant    Load. 

2.0 


5.0 
2.0 
5.0 
2.0 
5.0 
2.0 


(81)  Test  No.  S:  EqmlUy  of  Current  CoUs  in  Thre^Wire 
Meters, — The  change  produced  in  the  registration  of  a  meter  by 
using  only  one  current  coil  (carrying  a  double  current)  over  that 
when  both  current  coils  are  used  shall  not  exceed  that  specified 
below. 


ItM  No. 

ConnectioDs. 

Current. 

Bfaximum  Per  Cent 
Deviation  in  Regis- 
tration Due  to  use 
of    Only    One    Cur- 
rent   Coll    Carrying 
Double  Current. 

Reference  performance  

Both  coils 
Coil  A  only 
Coil  B  only 
Both  coils 
Coil  A  only 
Coil  B  only 

10.0 
20.0 
20.0 
50.0 
100.0 
100.0 

2.0 

2   

2.0 

Reference  performance  

3    

2.0 

4    

2.0 

(32)  Test  No.  i:  Effect  of  External  Magnetic  Field.— The 
change  produced  in  the  registration  of  a  meter  at  20  per  cent  of 
rated  current  by  the  application  in  the  manner  stated  of  an  ext^^ 
nal  magnetic  field  of  the  value  given  below  shall  not  ezoeed  2.6 
per  cent. 
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An  approximately  imiform  magnetic  field  of  0.26  gauss  shall 
be  applied  to  one  of  the  meters  submitted,  in  such  a  direction  as 
to  have  the  maximum  effect  upon  the  registration  of  the  meter. 

An  apparatus  for  producing  an  approximately  uniform  mag- 
netic field  may  be  constructed  by  winding  two  coils  rectangular 
in  cross  section  on  the  edges  of  two  circular  disks  supported  in 
two  vertical  planes  with  their  axis  common  smd  with  the  mean 
distance  between  the  coils  equal  to  the  mean  radius  of  the  coils. 
The  coils  are  connected  in  series  so  that  the  direction  of  winding 
is  the  same  when  passing  from  one  to  the  other.  The  field 
strength  will  be  proportional  to  the  current,  and  practically  uni- 
form throughout  the  space  between  the  coils. 

(33)  Test  No.  5:  Effect  of  Variation  in  Temperature, — The 
tests  shall  be  applied  to  not  less  than  three  meters. 

(a)  The  average  temperature  coeflBcient  shall  not  exceed  0.2 
per  cent  per  degree  centigrade  at  either  10  per  cent  or  100  per 
cent  rated  current.  The  per  cent  difference  in  the  rate  of  registra- 
tion of  the  meter  at  the  higher  temperature  from  that  at  the  low- 
er temperature  divided  by  the  difference  in  temprature  is  the 
temperature  coefficient. 

The  meter  shall  be  placed  in  a  space  having  a  temperature  of 
approximately  20 °C,  or  room  temperature  as  specified  in  §  20 
(a),  and  allowed  to  stand  for  not  less  than  two  hours  with  the 
voltage  circuit  of  the  meter  energized.  A  load  of  10  per  cent  of 
the  rated  current  shall  then  be  applied,  and  after  running  for  one 
hour  the  meter  shall  be  tested  at  this  load.  A  load  of  100  per 
cent  of  the  rated  current  of  the  meter  shall  th«a  be  applied  for 
one  hour  and  the  meter  again  tested  at  this  load.  These  opera- 
tions shall  be  repeated  in  the  same  order  at  a  temperature  approx- 
imatdy  20°C  higher. 

For  meters  having  external  shunts,  the  temperature  coefficient 
shall  not  exceed  0.25  per  cent  per  degree  centigrade  when  the 
shunt  and  the  meter  have  equal  temperature. 

(b)  For  meters  having  external  shunts  with  connecting  leads 
more  than  6  feet  in  length,  the  effect  of  unequal  heating  of  the 
shunt  and  meter  shall  be  determined  in  a  manner  similar  to  the 
determination  of  temperature  coefficient  in  (a)  above,  first, 
with  meter,  shunt,  and  leads  connecting  shunt  and  meter,  in 
a  space  at  approximately  20°  C,  to  be  used  as  reference  perform- 
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anoe;  second,  with  the  meter  and  one  half  the  length  of  the  leads 
in  a  space  at  appronmatelj  20^C,  the  shnnt  and  the  other  half  of 
the  leads  in  a  space  approximately  20^C  higher;  and,  third,  with 
the  meter  and  one  half  the  length  of  the  leads  in  a  space  at  ap- 
proximately 40^ C  and  the  shnnt  and  other  half  of  the  leads  in  a 
space  approximately  20®C  lower. 

The  change  in  the  rate  of  registration  shall  not  exceed  0.26 
per  cent  per  degree  centigrade  inequality  of  temperature. 

(34)  Test  No.  6:  Effect  of  Tempomry  Overloads.—The  ef- 
fect of  temporary  overload  upon  the  registration  of  meters  of 
less  than  600  amperes  capacity  shall  not  exceed  the  values  given 
below.  A  t^nporary  load  of  ten  times  the  rated  current  of  the 
meter  shall  be  applied  three  times  to  each  meter  under  test,  the 
duration  of  each  overload  being  approximately  two  seconds. 
Each  meter  shall  be  tested  with  10  per  cent  of  rated  current  and 
100  per  cent  of  rated  current  before  the  application  of  the  ovei> 
load  and  again  afterwards. 

The  maximum  per  cent  deviation  in  registration  due  to  the 
temporary  overload  shall  not  be  greater  than  6  per  cent  at  10  per 
cent  of  rated  current  (item  1)^  nor  greater  than  3  per  cent  at  100 
per  cent  of  rated  current  (item  2). 

(35)  Test  No.  7:  Voltage  Drop  or  Waits  Loss  in  Current 
CoUs. — The  voltage  drop  or  watts  loss  in  the  current  ooils  of  each 
meter  shall  be  measured  at  100  per  cent  of  rated  current 

In  meters  of  25  amperes  or  less  capacity,  the  loss  shaJi  not  ex- 
ceed 15  watts. 

In  meters  of  more  than  25  amperes  capacity^  the  drop  ahaU 
not  exceed  0.4  volt 

Specifications  for  the  Testing  of  Single-Phase  Induction  Wait- 

hovr  Meters. 

All  tests  of  alternating-current  meters  shall  be  made  at  cali- 
bration voltage,  rated  frequen^,  and  unity  power  factor,  unless 
otherwise  stated. 

(36)  Test  No.  1:  Initial  Accuracy  of  Registration.--:!.  No 
meter  shall  fail  to  run  continuously  with  2  per  cent  of  rated  cur- 
rent at  calibration  voltage. 

After  running  for  at  least  one  hour  at  10  per  cant  of  rated  cur- 
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rent,  as  specified  in  §  18,  the  meter  under  test  shall  be  accurate 
in  its  registration  within  the  aiiiount  specified  below. 


Item  No 

Per  Cent 

Elated 
Current 

Maximum 

Error  in 

B«|datration 

In  Per  Cent. 

2    

5.0 

10.0 

20.0 

50.0 

100.00 

150.00 

3.0 

3    

1.5 

4    

2.0 

5    

2.0 

6    

1.5 

7    

3.0 

8.  The  algebraic  difference  between  the  error  at  10  per  cent 
rated  current  and  that  at  100  per  cent  rated  current  shall  not  ex- 
ceed 2  per  cent. 

(37)  Test  No.  £:  Effect  of  Variation  of  VoUage. — 1.  No  me- 
ter shall  creep  at  110  per  cent  of  calibration  voltage. 

The  effect  of  variation  of  voltage  upon  the  r^istration  of  a 
meter  carrying  constant  load  in  watts  shall  not*  exceed  that  speci- 
fied below,  provided  that  only  m^»rs  with  a  voltage  rating  ex- 
tending over  a  range  greater  than  15  per  cent  of  calibration  volt- 
age shall  be  subjected  to  the  last  four  items  of  the  test. 


Item  No. 


2.  Ninety  per  cent  of  calibration  voltage 

3.  Ninety  per  cent  of  calibration  voltage 
Reference  performance   (100  per  cent  of 

calibration  voltage)    

4.  One  hundred  and  ten  per  cent  of  calibra 

tion  voltage 

5.  One  hundred  and  ten  per  cent  of  calibra- 

tion voltage 

6.  Ninety-five  per  cent  of  minimum  marked 

voltage   

7.  Ninety-five  per  cent  of  minimum  marked 

voltage   

8.  One  hundred  and  five  per  cent  of  maxi- 

mum marked  voltage  

9.  One  hundred  and  five  per  cent  of  maxi 

mum  marked  voltage   


Ba 

Per  Cent 
ted  watts. 

Maximum   Per  Cent 
Deviation   in  Regis- 
tration Doe  to  Va- 
riation   of    Voltage 
with  Constant 
Load. 

10.0 

2.0 

100.0 

1.5 

' 

10.0 
100.00 

10.0 

2.0 

100.00 

1.5 

10.0 

2.0 

100.00 

1.5 

10.0 

2.0 

100.00 

1.5 

(38)  Test  No.  S:  Effect  of  Variation  of  Power  Factor.— The 
effect  of  variation  of  power  factor  upon  the  registration  of  a  me- 
ter carrying  constant  load  shall  not  exceed  that  specified  below. 
In  the  case  of  a  polyphase  meter  tested  with  single-phase  load^ 
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the  test  shall  be  nuule  on  etch  element  separately^  bat  with  the 
voltage  coils  of  both  elem^its  energized. 


Item  No. 

Per  Cent 

Rated 
Current. 

Per  Ctnt 
Power 
Factor 

Lagging. 

Maximnm 
Per  Cent  De- 
viation  in 
BegiatratioD 
Due   to   Va- 
riation  of 
Power    Fac- 
tor. 

Reference  oerf ormance  

10.0 

13.3 

20Jd 

100.0 

100.0 

100.0 

100.0 
76.0 
60.0 

100.0 
76.0 
60.0 

2.0 

2    

4.0 

Reference  performance  ••••••..... 

3    

2.0 

4    

4.0 

(39)  Test  No.  -4:  Effect  of  Variation  of  Frequency. — The  ef- 
fect of  variation  of  frequency  upon  the  registration  of  a  meter 
carrying  constant  load  shall  not  exceed  that  specified  below. 


Item    N*. 

Per  Cent 

Rated 
Current. 

Per  Cent 

Rated 
Freqneney. 

ICazimum 
Per  Cent  De- 
nation  In 
Registration 
Dne  to   Va- 
riation  of 
Frequency. 

Reference   performance    

10.0 

100.0 
10.0 

100.0 
10.0 

100.0 

100.0 
100.0 
96.0 
96.0 
106.0 
106.0 

Reference    performance    

V.6 

2    

1.6 

3    

1.6 

4    

1.6 

(40)  Test  No.  6:  Equality  of  Current  Coils  of  Three-Wire 
Meters. — The  change  produced  in  ^  rogistratioii  of  a  meter  by 
using  only  one  current  coil  (carrying  a  double  current)  over  that 
when  both  current  coils  are  used  shall  not  exceed  that  specified 
below. 


lum  ne. 


Reference   performmBce 

Reference   performance 

3    

4    
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Connectloni. 


Both  coils 
Coil  A  only 
Coil  B  only 
Both  coiU 
Coil  A  only 
Coil  B  only 


Per  Cent 

Rated 
Cnrrent. 


10.0 
20.0 
20.0 
50.0 
100.0 
100.0 


ICazlmum 
Per  Cent  De- 
viation in 
Registration 
Dne    to    Use 
of  Only   One 
Current    Ele- 
ment    Carry- 
ing Double 
Cnrrent. 


2.0 
2.0 


2.0 

2.0 
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(41)  Ted  No.  6:  Effect  of  External  Magnetic  Fields.— The 
change  produced 'in  the  lustration  of  a  meter  at  10  per  cent  of 
rated  current  by  the  application  of  an  external  magnetic  field  in 
the  manner  stated  shall  not  exceed  2.5  per  cent  One  of  the  me- 
ters shall  be  subjected  to  an  ah-^mating  magnetic  field  of  the  same 
frequeniTT'  as  that  of  the  testing  current  and  produced  by  a 
straight  conductor  6  feet  long,  with  return  leads  arranged  to  form 
a  rectangle  6  feet  square.  A  current  of  50  amperes  in  phase 
with  the  voltage  applied  to  the  meter  shall  be  passed  through  this 
conductor.  The  return  leads  of  the  conductor  shall  be  so  ar- 
ranged that  the  loop  which  they  form  does  not  surround  or  in- 
clude the  meter. 

Place  the  straight  6-foot  conductor  in  each  of  the  following 
positions : 

1.  Behind  the  test  board  in  a  horizontal  position  and  parallel 
to  the  back  of  the  meter.  The  middle  of  the  conductor  shall  be 
15  inches  directly  behind  and  on  a  level  with  the  center  of  the 
rotating  element 

2.  Directly  behind  the  center  line  of  the  meter  in  a  vertical 
position.  The  middle  of  the  conductor  shall  be  15  inches  direct- 
ly behind  and  on  a  level  with  the  center  of  the  rotating  element. 
The  loop  shall  be  in  plane  perpendicular  to  the  test  board. 

8.  Vertically  at  the  same  distance  in  front  of  the  test  board 
as  the  center  of  the  rotating  element  The  middle  of  the  con- 
ductor shall  be  on  a  level  with  the  center  of  the  rotating  element 
and  15  inches  to  the  right  or  left  The  loop  shall  be  in  a  plane 
parallel  to  the  test  board. 

(42)  Test  No.  7:  Effect  of  VariaUon  in  Temperature.— Thia 
test  shall  be  applied  to  not  less  than  three  meters.  The  average 
temperature  coefficient  shall  not  exceed  0.2  per  cent  per  d^ree 
centigrade  at  either  10  per  cent  or  100  per  cent  of  rated  current. 
The  per  cent  difference  in  the  rate  of  registration  of  the  meter 
at  the  higher  temperature  from  that  at  the  lower  temperature 
divided  by  the  difference  in  temperature  is  the  temperature  co- 
efficient. 

The  meter  shall  be  placed  in  a  space  having  a  temperature  of 

approximately  20  °C  or  room  temperature,  as  specified  in  §  20 

(a),  and  allowed  to  stand  for  not*  less  than  two  hours  with  the 

voltage  circuit  of  the  meter  energized.     A  load  of  10  per  cent 
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of  the  rated  current  shall  then  be  applied^  and  after  nmning  for 
one  hour  the  meter  shall  be  tested  at  this  load.  A  load  of  100 
per  cent  of  rated  current  shall  then  be  applied  for  (me  hotU^  and 
the  meter  again  tested  at  this  load. 

These  operations  shall  be  repeated  in  the  same  (Msder  a^  a  tem- 
perature approximately  20°C  higher. 

(48)  Test  No.  8:  Effect  of  Temporary  Overloads. — ^The 
maximum  percentage  deviation  in  registration  of  a  meter  due 
to  temporary  overload  shall  not  exceed  1  per  cent  at  10  per  cent 
of  rated  load  (item  1)  and  100  per  cent  of  rated  load  (item  2). 

A  temporary  load  of  ten  times  the  rated  current  shall  be 
applied  three  times  to  each  meter  under  test,  the  duration  of 
each  overload  being  approximately  two  seconds.  The  overload 
current  shall  be  approximately  in  phase  with  the  voltage  ap- 
plied to  the  voltage  circuit  of  the  meters. 

Each  meter  shall  be  tested  with  10  per  cent  of  rated  current 
and  100  per  cent  of  rated  current  before  the  application  of  the 
overload,  and  again  afterwards. 

(44)  Test  No.  9:  Voltage  Drop  or  Watts  Loss  in  Current 
Coils. — The  voltage  drop  or  watts  loss  in  the  current  coils  of 
each  ilieter  shall  be  measured  at  100  per  cent  of  rated  current. 

In  meters  of  25  amperes  or  less  capacity  the  loss  shall  not 
exceed  5  watts. 

In  meters  of  more  than  25  amperes  capacity  the  drop  shall  not 
exceed  0.15  volt. 

Specifications  for  the  Testing  of  Polyphase  Watthovr  Meters. 

All  tests  of  alternating  current  meters  shall  be  made  at  cali- 
bration voltage,  rated  frequency,  and  unity  power  factor,  unless 
otherwise  stated. 

(45)  General. — ^In  case  the  preliminary  adjustment  of  the 
meter  is  made  upon  a  polyphase  load,  the  relation  of  the  phases 
used  in  the  preliminary  adjustment  shall  be  maintained  in  all 
subsequent  tests. 

The  two-phase  test  is  to  be  used  in  the  case  of  all  meters,  ex- 
cept such  as  successfully  pass  test  No.  1,  or  are  designed  or 
designated  as  three-phase  meters,  which  are  to  be  submitted  to 
the  corresponding  three-phase  tests. 

In  the  case  of  a  three-phase  four-wire  meter,  all  elements  shall 
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be  subjected  to  the  same  requirements  as  to  equality  as  are  speci- 
fied for  a  meter  having  two  elements. 

(46)  Test  No.  1:  Independence  of  Elements. — The  maxi- 
mum per  cent  deviation  in  registration  under  the  load  condi- 
tions given  in  the  table  below  shall  not  exceed  the  values  speci- 
fied. 


P.U.R.1917B. 
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Each  meter  shall  be  tested  on  a  two-phase  circuit 

Throughout  the  test  the  voltage  and  current  windings  of  one 
elesnatit  (element  A)  of  the  meter  are  connected  to  phase  I  of 
the  two-phase  circuit  The  other  element  (element  B)  is  con- 
nected as  indicated.  In  the  current  tests,  under  items  3  and 
4,  the  currents  in  both  elements  shall  be  equal. 

If  every  meter  of  a  given  type  conforms  to  each  of  the  require- 
ments of  this  testy  the  further  tests  shall  be  made  on  a  single- 
phase  circuit,  using  tiie  specifications  laid  down  for  a  single- 
phase  three-wire  meter. 

In  case  one  or  more  meters  fail  in  any  of  the  requirements  of 
this  test,  the  approval  tests  of  the  type  to  which  such  meters  be- 
long shall  be  made  on  a  polyphase  circuit  according  to  the  specifi- 
cations following. 

(47)  Test  No.  £:  Initial  Accwracy  of  Registration — Both 
Elements  in  Circuit — 1.  No  meter  shall  fail  to  run  continuously 
with  2  per  cent  of  rated  current  at  calibration  voltage. 

After  running  for  at  least  one  hour  at  10  per  cent  of  rated  cur- 
rent, as  specified  in  §  18,  the  meter  under  test  shall  be  accurate 
in  its  registration  within  the  amount  specified  below.  Each 
meter  shall  be  tested  with  a  balanced  polyphase  load,  both  ele- 
ments being  in  circuit 


Item  No. 

Per  Cent 

Rated 
Cvmnt. 

Maxlmam 

Error  In 

Reilstratton 

In   Fqf  Cent. 

2    

5.0 

10.0 

20.0 

50.0 

100.0 

160.0 

8.0 

3    

1.5 

4    

2.0 

6    

2.0 

s    

1.5 

7    

3.0 

8.  The  algebraic  difference  between  the  error  at  10  per  cent 
rated  current  and  that  at  100  per  cent  rated  current  shall  not 
exceed  2  per  cent 

(48)  Test  No.  S:  Equality  of  Individual  Elements. — The 
change  produced  in  the  registration  of  a  meter  by  using  only 
one  meter  element  (carrying  a  double  current)  over  that  when 
both  elements  are  in  circuit  shall  not  exceed  that  specified  below. 

In  the  case  of  a  two-phase  test,  the  test  on  each  element  shall 
be  made  at  unity  power  factor.  In  the  case  of  a  three-phase 
test,  a  balanced  three-phase  load  shall  be  obtained  in  the  testing 
P.U.R.1917B. 
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circuit,  SO  that  the  test  upon  each  element  is  made  witii  the  same 
conditions  as  those  existing  when  both  elements  are  connected  to 
a  balanced  polyphase  circuit  in  which  tiie  power  factor  is  unity. 
The  voltage  coils  of  each  meter  shall  be  energized  continu- 
ously from  a  polyphase  circuit 


Item  No. 

Connectioiis   Meter 
Element. 

Per  Cent 

Rated 
Carrent. 

BCaxlmnm 

Per  Cent  De- 

Tlation     In 

Registration 

Due  to   Use 

of  One  Meter 

Element 

Only. 

Beferoice    performanoe 

Both  elements  in  oirenit 

Element  A  only 

Element  B  only 

Both  elements  in  drcuit 

Element  A  only 

Element  B  only 

10.0 

20.0 

20.0 

100.0 

140.0 

140.0 

2.6 

2   

2.0 

Reference    performance 

20 

4   

2.0 

(49)  Test  No.  4:  Effect  of  Variation  of  VoUage.—l.  No  me- 
ter shall  creep  at  110  per  cent  of  calibration  voltage,  with  the 
voltage  coils  connected  to  a  balanced  polyphase  circuit. 

The  effect  of  variation  of  voltage  upon  the  registration  of  a 
meter  carrying  constant  load  in  watts  shall  not  exceed  that  speci- 
fied below,  provided  that  only  meters  with  a  voltage  rating  ex- 
tending over  a  range  greater  than  15  per  cent  of  calibration^  volt- 
age shall  be  subjected  to  the  last  four  items  of  this  test 

Each  meter  shall  be  tested  with  a  balanced  polyphase  load  at 
the  various  values  of  current  and  voltage  given  below. 

Maximum 
Per  Cent  De. 
▼iatioD     in 
>     I'M.  I'^Nir       Begistration 
Item  N©.  I».^  ^Jh.   Due  to  Vari- 

ation of  Volt- 
age with 
Constant 
Load. 


2.  Ninety  per  cent  of  calibration  Toltage 

3.  Ninety  per  cent  of  calibration  voltage 

Beference  performancee   (100  per  cent  of  call 

bration    voltage)     

4.  One  hundred  and  ten  per  cent  of  calibration 

voltage    

5.  One  hundred  and  ten  per  cent  oi  calibration 

voltage    

6.  Ninety-five  per  cent  of  minimum  marked  volt- 

age    

7.  Ninety-five  per  cent  of  minimum  marked  volt- 

8.  One  himdred  and  five  per  cent  of  maximum 

marked  voltage   

0.  One  hundred  and  five  per  cent  of  mairimum 
marked  voltage 

P.U.R.1917B. 


2.(r 
1.5 


2.0 
1.6 
2.0 
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(60)  Test  No.  6:  Effect  of  Variation  of  Power  Factor. — In- 
dividual  Elements, — (a)  Two-jAase  tests. — The  effect  of  varia- 
tiooL  of  power  factor  upon  the  r^strationof  a  meter  carrying 
constant  load  shall  not  exceed  that  specified  below.  Each  meter 
shaU  be  tested  with  the  voltage  coils  connected  to  a  balanced 
polyphase  circuit,  but  with  load  upon  only  one  current  coil,  at 
the  yalues  of  current  and  power  factor  specified* 

Each  Element 


Itm  No. 

Ptf  Cent 

Rated 
Cnrrent. 

Per  Cent 
Jjuasing 

Power 
Factor. 

Maximum 
Per  Cent  De- 
viation In 
RegiatxatlMi 
Due  to  Vari- 
ation of 
Power    Fac- 
tor. 

Rfif ATMiee  nerf ormance 

20.0 

26.7 

40.0 

150.0 

150.0 

'           150.0 

100.0 
76.0 
60.0 

100.0 
76.0 
50.0 

2.0 

2    

4.0 

"Rftf ArATKv  TkArformance ■■*■■ 

2.6 

4    

4.0 

(b)  Three-phase  tests. — ^Each  meter  shall  be  tested  with  the 
voltage  coils  connected  to  a  balanced  polyphase  circuit,  but  with 
load  on  only  one  current  ooiL 

Leading  Element 


Item  No. 

Percent 

Rated 

Cor  rent 

Percent 
Power 
Vtietot. 

Mazimnm 

Per  Cent 

Deriation    ta 

ReglBtratlon 

Due  to 

Variation  of 

Power 

Factor. 

Rpfprpnoe  nerformance   *- 

23.1 

20.0 

23.1 

150.0 

150.0 

150.0 

86.6  leading 

100   

86.6  lagffing 
86.6  1^^ 

100   

86.6  lagging 

1              

1.5 

2            

8.0 

llAfprAnrA  nprfomiafice    .....••»••• 

s        ...^ 

1.5 

4    

3.0 

Lagging  Element 


Item  No. 

CnrreBt 

Percent 

Power 
Factor. 

liazimnm 

Per  Cent 

Derlatloii    ta 

Registration 

Due  to 

Variation   of 

Power 

Factor. 

Ht^mrmncm  nerf ormance   ..*•••.•••• 

23.1 

40.0 

150.0 

150.0 

86.6  lagging 
50.0  lagging 
86.6  lagging 
50.0  lagging 

s 

8.0 

H^armntm  fwirf nrmancfi    ........... 

6 

'8.6 
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(51)  Test  No.  6:  Effect  of  Variation  of  Power  Factor— Both 
Elements  in  Circuit. — The  eSect  of  variation  of  power  factor 
upon  the  registration  of  the  meter  carrying  constant  load  shall 
not  exceed  that  specified  below.  Each  meter  shall  be  tested  on  a 
balanced  polyphase  circuit 


ItMn  No. 

Per  Cent 

Rated 
Current. 

Per  Cent 

Lagging 

Power 

Factor. 

Maximum 

Per  Cent 

Deviation  in 

Registration 

Due  to 

Variation   oC 

Power 

Factor. 

Keferencf)  T>erfonnanc6 

10.0 

13.3 

20.0 

100.0 

100.0 

100.0 

100.0 
76.0 
50.0 

100.0 
75.0 
50.0 

2.0 

2    

4.0 

2.6 

4    

4.0 

(52)  Test  No.  7:  Effect  of  Variation  of  Frequency. — The 
effect  of  variation  of  frequency  upon  the  registration  of  a  meter 
carrying  constant  load  shall  not  exceed  that  specified  below. 
Each  meter  shall  be  tested  with  a  balanced  polyphase  load. 


Item  No. 

Per  Cent 
Rated 

Current. 

Per  Cent 

Rated 

Frequency. 

Maximum 

Per  Cent 

Deviation  In 

R^dstraUon 

Due  to 

VarUtion   of 

Frequency. 

Reference  i>erf ormanoe 

10.0 
100.0 

10.0 
100.0 

10.0 
100.0 

100.0 
100.0 
95.0 
95.0 
105.0 
105.0 

Reference  Derf ormanoe   

1.5 

2    

1.5 

3    

1.6 

4    

1.6 

(53)  Test  No.  8:  Effect  of  External  Magnetic  Fields. — The 
change  produced  in  the  registration  of  a  meter  with  a  balanced 
polyphase  load  at  10  per  cent  of  rated  current  by  the  application 
of  an  external  magnetic  field,  in  the  manner  stated  in  section 
41,  shall  not  exceed  2.5  per  cent. 

One  meter  shall  be  subjected  to  an  alternating  magnetic  field, 
as  is  specified  in  §  38,  first  with  the  current  in  the  external  con- 
ductor in  phase  with  the  voltage  applied  to  one  element  of  the 
meter,  and  then  with  this  current  in  phase  with  the  voltage  ap- 
plied to  the  other  element  of  the  meter. 
P.U.R.1917B. 
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(64)  Test  No.  9:  Effect  of  Variation  of  Temperature. — This 
test  shall  be  applied  to  not  less  than  three  meters.  The  tempera- 
ture coefficient  shall  not  exceed  0.15  per  cent  per  degree  centi- 
grade at  either  10  per  cent  or  100  per  cent  of  rated  current.  The 
per  cent  difference  in  the  rate  of  r^istration  of  the  meter  at  the 
higher  temperature  from  that  at  the  lower  temperature,  divided 
by  the  difference  in  temperature,  is  the  temperature  coefficient 

The  meter  shall  be  placed  in  a  space  having  a  temperature  of 
approximately  20°C  or  room  temperature,  as  specified  in  §  17(a) 
and  allowed  to  stand  for  not  less  than  two  hours  with  the  voltage 
circuit  of  the  meter  energized.  A  load  of  10  per  cent  of  the  rated 
current  shall  then  be  applied,  and  after  running  for  one  hour 
the  meter  shall  be  tested  at  this  load.  A  load  of  100  per  cent  of 
rated  current  shall  then  be  applied  for  one  hour  and  the  meter 
again  tested  at  this  load.  These  operatioiu  shall  be  repeated  ic 
the  same  order  at  a  temperature  approximately  20*^0  higher. 

(55)  Test  No.  10:  Effect  of  Temporary  Overloads. — The 
maximum  percentage  deviation  in  registration  of  a  meter  due 
to  temporary  overload  shall  not  exceed  1  per  cent  at  10  per  cent 
of  rated  load  (item  1)  and  100  per  cent  of  rated  load  (item  2). 

A  temporary  load  of  ten  times  the  rated  current  shall  be  ap- 
plied three  times  to  each  meter  under  test,  the  duration  of  each 
overload  being  approximately  two  seconds.  The  overload  current 
shall  be  approximately  in  phase  with  the  voltage  applied  to  the 
voltage  circuit  of  the  meter. 

Each  meter  shall  be  tested  with  10  per  cent  of  rated  current 
and  100  per  cent  of  rated  current  before  the  application  of  the 
overload,  and  again  afterwards. 

(56)  Test  No.  11:  Voltage  Drop  or  Waits  Loss  in  Current 
C^nls. — The  voltage  drop  or  watts  loss  in  the  current  coils  of  each 
meter  shall  be  measured  at  100  per  cent  of  rated  current. 

In  meters  of  25  amperes  or  less  capacity,  the  loss  in  the  cur- 
rent coils  of  each  element  shall  not  exceed  5  watts. 

In  meters  of  more  than  25  amperes  capacity,  the  drop  in  the 

current  coils  of  each  element  shall  not  exceed  0.15  volt 
P.UJUIQITB. 
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iLiiiNois  PUBLIC  utilitie:s  COMiaSSION. 

BE  XLLIN OIS  TEEMINAL  BAILROAD  COMPANY. 

[No.  4727.] 
BE  ILLINOIS  TERMINAL  RAILWAY  COMPANY. 

[No8.  4956,  4957,  4958.] 

Beal  estate  —  Otonership  —  Am/outU  — ^  Public  utility, 

1.  The  Illinois  Commission  will  not  sanction  the  acquisition  of 
large  tracts  of  land  by  a  public  utility  imless  it  is  clearly  shown  that 
its  definite  needs  require  the  use  of  such  property  within  a  reaaooahle 
time. 

Beat  estate '^Ownership '-'Amount, 

2.  The  Illinois  Commission  authorized  a  terminal  railroad  company 
to  acquire  certain  tracts  of  land  for  proposed  increased  facilities  upon 
condition  that  within  two  years  it  should  show  definite  plans  for  the 
occupancy  by  such  railroad  structures  as  would  provide  for  the  business 
that  might  reasonably  be  expected  because  of  the  improvements,  and  to 
dispose  of  any  surplus  land  at  a  price  to  be  approved  by  the  Commis- 
sion, upon  failure  to  show  a  need  for  the  lands. 

Valuation'-' Ascertainrnent'^  Original  cost  ^Present  prioee  ^^  JnMn' 
9io  u>orth. 

3.  A  utility  will  not  be  entitled  to  claim,  in  a  sale  and  security 
issue  valuation,  a  greater  value  than  the  original  cost  of  madiinery  after 
several  years'  use,  merely  because  at  the  time  the  value  of  the  property 
was  sought  to  be  determined  there  existed  an  era  of  exceptional  national 
prosp^ity,  with  consequent  high  prices,  since  the  intrinsic  worth  should 
govern  rather  than  artificial  elements  of  value  created  by  fortuitous 
circtmistances. 

Depreciation"^ Accrued'^ Machinery  giving  100  per  cent  service. 

4.  A  deduction  must  be  made  for  depreciation  of  locomotive  en- 
gines after  several  years'  use,  in  fixing  their  value  for  sale  and  security, 
issue  purposes,  although  they  are  giving  satisfactory  service. 

Valuation  —  Going  value  —  Sale  —  Rate  malcing. 

5.  The  principle  obtaining  in  the  sale  of  properties,  not  subject  to 
governmental  regulation,  that  higher  values  attach  on  account  of  liberal 
earnings,  should  be  recoginzed  by  a  regulatory  Commission  in  fixing 
the  value  of  a  utility's  property  for  the  purpose  of  sale,  although  earn- 
ings cannot  be  considered  in  fixing  the  value  for  rate-making  purposes, 
since  it  is  the  duty  of  a  Commission  to  encourage  the  legitimate  growth 
of  business  enterprises. 

Valuation '"'Elements  ""Possible  earnings  under  advwUageous  con^ 
tracts. 

6.  No  allowance  should  be  made  for  the  capitalization  of  possible 
earnings  imder  advantageous  contracts,  in  fixing  the  fair  present  value 
for  sale  and  security  issue  purposes. 

[December  13,  1916.] 
P.U.R.1917B. 
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RE  ILLINOIS  TERMINAL  R.  CO.  495 

Application  by  Ulinois  Terminal  Railway  Company  for  a 
certificate  of  convenience  and  necessity  to  operate  a  railroad, 
and  for  leave  to  purchase  the  properly  rights  and  franchises  of 
the  Ulinois  Terminal  Railroad  Company,  and  also  for  leave  to 
issue  certain  security  issues ;  order  authorizing  the  transfer  of  the 
properly  for  $1,750,000  in  cash,  in  addition  to  the  cash  on 
hand ;  authorizing  the  issue  of  $500,000  capital  stock  to  be  sold 
at  par,  and  to  issue  5  per  cent  twenty-five  year  bonds  to  such 
amount  as,  when  sold  at  not  less  than  86  per  cent  of  their  face 
value,  shall  produce  a  sum  which  when  added  to  the  amount 
realized  from  the  sale  of  stock  shall  equal  $1,750,000  plus  the 
cash  on  hand  at  the  time  of  the  transfer.  The  difference  betweeu 
the  face  value  of  the  bonds  and  the  amount  obtained  from  their 
sale  to  be  amortized  from  earnings  otherwise  applicable  to  divi- 
dends. The  cash  on  hand  amounting  to  about  $250,000  possessed 
by  the  railroad  company  at  the  time  of  transfer  was  ordered  to  be 
used  for  working  capital  or  for  making  additions  or  betterments. 

Thompson,  Commissioner:  The  petitioners  herein,  the  Illi- 
nois Terminal  Railroad  Company  and  the  Illinois  Terminal 
Railway  Company,  are  corporations  existing  under  the  laws  of 
the  state  of  Illinois,  the  former  now  being  engaged  in  the  busi- 
ness of  operating  a  railroad  transporting  freight  by  means  of 
steam  power. 

From  the  record  it  appears  that  the  Illinois  Terminal  Railway 
Company  was  organized  under  the  laws  of  the  state  of  Illinois, 
April  17,  1916,  to  conduct  a  railway  business  by  steam  power; 
and  on  April  19,  1916,  it  filed  with  this  Commission  (case  No. 
4956)  an  application  for  a  certificate  of  convenience  and  neces- 
sity therefor.  It  further  appears  that  on  April  19,  1916,  the 
said  Illinois  Terminal  Railway  Company  filed  with  this  Commis- 
sion (case  No.  4957)  a  petition  wherein  it  is  set  forth  that  the 
Illinois  Terminal  Railway  Company  had  entered  into  an  agree- 
ment, dated  April  18,  1916,  with  the  Illinois  Terminal  Rail- 
road Company  to  purchase  all  the  property,  rights^  and  franchises 
of  the  said  Illinois  Terminal  Railroad  Company  for  a  consider- 
ation of  $1,000,000  in  cash  and  $2,000,000  of  the  first  mortgage 
bonds  of  the  Illinois  Terminal  Railroad  Company.  This  agree- 
ment was  limited  to  a  life  of  thirty  days,  and  expired  by  its  own 
limitations  May  18,  1916.  Whereupon,  under  date  of  May  31, 
P.U.R.1917B. 
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1916,  there  was  filed  with  this  Commission  an  amended  agree- 
ment for  the  purchase  by  the  Illinois  Terminal  Railway  Com- 
pany of  the  property,  rights,  and  franchises  of  the  Illinois  Ter- 
minal Eailroad  Company,  but  to  pay  therefor  $1,700,000  in  cash 
and  $1,000,000  of  the  capital  stock  of  the  Illinois  Terminal  Rail- 
way Company,  instead  of  the  sums  set  forth  in  the  previous  agree- 
ment. 

Wherefore,  the  approval  by  this  Coromission  of  the  aforesaid 
agreement,  dated  May  31,  1916,  is  asked  by  the  petitioner. 

In  an  application  filed  with  this  Commission  April  19,  1916 
(case  No.  4957),  it  is  set  forth  that  the  Illinois  Terminal  Rail- 
way has  a  capital  stock  of  $5,000,  and  desires  to  operate,  in  ac- 
cordance with  its  charter,  a  line  of  railway  from  Alton,  through 
Wood  river,  Edwardsville,  Le  Claire,  O'Fallon,  Belleville,  and 
East  Carondelet  to  the  east  bank  of  the  Mississippi  river;  and 
from  a  point  between  O'Fallon  and  Belleville  on  its  proposed 
line,  east  and  southeast  to  New  Baden,  with  branches  extending 
to  mine  No.  7  and  Shiloh  mine  No.  8,  about  4  miles  northeast 
of  Belleville;  all  of  which  lines  are  wholly  within  the  state  of 
Illinois.  On  that  portion  of  the  line  between  Alton  and  Le 
Claire,  to  be  acquired  from  the  Illinois  Terminal  Railroad,  un- 
der the  terms  of  the  agreement  of  May  31,  1916,  aforemen- 
tioned, it  is  proposed  to  install  certain  additions  and  betterments, 
and  arrangements  have  been  made  for, the  lease  by  petitioner 
from  the  Illinois  Central  Railroad  of  the  line  from  Belleville 
to  the  east  bank  of  the  Mississippi  river.  These  proposed  ex- 
tensions and  additions  comprise  (1  record,  6 — 2  record,  7)  54.5 
miles  of  main  line,  18  miles  of  side  tracks,  with  appertaining 
structures,  and  the  estimated  requirements  therefor  are  (2  record, 
4-5-6)  concisely  shown  in  table  I. 

TABLE  I. 

EBtimated  Costs  of  Proposed  Extensions,  Additions,  and  Betterments,  Illinois 

Terminal  Railway  Company. 

Proposed  extensions  of  lines   $2,206,677 

Proposed  additions  and  betterments  between  Alton  and  Le  Claire       387,516 

Bond  discount — ^bonds  at  85  per  cent  456,799 

Bonds  to  retire  present  outstanding  bonds  of  the  Illinois  Ter- 
minal Railroad    410,000 

Bonds  to  provide  for  contingencies   39,008 

Total  bonds  required  $3,500,000 

Wherefore,  the  Illinois  Terminal  Railway  Company  asks  that 
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it  be  granted  penuisBion  to  increase  its  capital  stock  to  (l^- 
000,000  and  to  issue  $4,000,000  of  its  bonds  bearing  5  per 
cent  under  a  general  mortgage. 

The  above-entitled  causes  were  combined  and  heard  as  one. 
Seven  separate  hearings,  consuming  eight  days'  time,  were  held, 
five  of  which,  including  the  final  one  on  October  18,  1916,  were 
in  Springfield,  Illinois,  and  two  in  Chicago.  Nine,  witnesses 
appeared  for  the  petitioner  and  gave  testimony  or  submitted 
exhibits,  while  five  witnesses  appeared  at  the  instance  of  the 
Commission.  Eepresentatives  of  the  Commission  checked  the  in- 
ventory  filed  by  the  petitioner,  examined  the  books  and  records 
for  all  facts  pertinent  to  the  cases  at  bar,  and  submitted  inde- 
pendent appraisals  of  the  property  of  the  Illinois  Terminal  Kail- 
road  Company. 

From  the  testimony  and  exhibits  it  appears  lliat  the  property 
which  the  Illinois  Terminal  Eailroad  Company  seeks  to  sell  to 
the  Illinois  Terminal  Railway  Company  and  which  the  latter 
desires  to  purchase  consists  of: 

1.  A  single-track  line  of  steam  operated  railway  extending 
from  Alton,  Illinois,  to  Le  Claire,  Illinois,  a  distance  of  15.6 
miles,  of  which  4.27  miles  is  leased  from  the  Wabash  railroad; 
together  with  certain  sidings  and  other  tracks  aggregating  13.05 
miles,  connected  with  and  appertaining  to  said  main  tracks. 

2.  Certain  locomotive  engines,  freight  train  cars,  and  other 
equipment  used  in  the  conduct  of  the  business  of  the  Illinois 
Terminal  Railroad  Company. 

3.  Certain  lands  used  for  right  of  way  and  other  purposes, 
underlying  and  adjacent  to  said  main  and  side  tracks. 

4.  Certain  miscellaneous  nonphysical  items  set  forth  in  the  in- 
ventory T&led  by  petitioner. 

5.  Certain  cash  on  hand  amounting,  on  September  30,  1916, 
to  $250,263.65. 

For  the  petitioner  two  valuations  were  submitted,  the  first 
dated  March  1, 1916.  Because  of  certain  necessary  changes,  this 
appraisal  was  superseded  by  a  second  one  setting  forth  the  esti- 
mated value  of  the  property,  May  1,  1916.  This  appraisal  in- 
cluded not  only  the  physical  items  of  the  property,  but  also  large 
allowances  for  the  so-called  intangibles.  The  present  values  set 
forth  in  this  appraisal  appear  to  be  the  cost  of  the  articles  new, 
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with  no  deductions  because  of  depreciatioiL  Thus^  the  witness^ 
H.  H.  Ferguson,  vice  president  and  general  manager  of  the  Illi- 
nois Terminal  Kailroad  Company  (2  record,  82)  says:  ^^As  far 
as  we  can  recollect  (they  are)  original  cost  prices"  and  (2  record, 
82)  :    ^'We  could  not  depreciate  our  own  inventory,'^ 

This  position  appears  to  be  in  accord  with  that  taken  in  the 
brief  filed  by  the  presidents'  conference  committee  before  the 
Interstate  Commerce  Commission,  wherein  at  page  164,  it  i& 
said :  "There  is  no  depreciation  in  a  composite  property  when 
the  deterioration  in  its  physical  parts  is  taken  care  of  by  proper 
replacements  as  due." 

For  the  Commission  valuations  were  prepared  by  Mr.  0.  N. 
Posegate,  assistant  railroad  engineer,  and  by  Mr.  H.  R.  Bart- 
lett,  assistant  chief  engineer.  The  valuation  by  Posegate,  as  of 
May  6,  1916,  was  based  largely  upon  the  voucher  costs  of  the 
principal  articles,  supplemented  by  the  estimated  cost  of  articles 
of  similar  effectiveness  where  the  voucher  costs  could  not  be  ob- 
tained. Lands  owned  by  petitioner  were  not  valued  by  Mr. 
Posegate,  who,  however,  obtained  the  original  costs  thereof  from 
the  county  records  and  other  sources.  Depreciation  was  deter- 
mined by  the  observed  condition  of  the  various  articles,  and  de- 
duction of  this  amount  was  made  from  their  cost  new  in  order 
to  obtain  the  present  values.  Prices  used  were  based  upon  the 
normal  cost  of  similar  articles,  and  not  upon  the  present  supposed 
abnormal  "war  time''  costs. 

The  valuation  by  Bartlett,  as  of  October  1,  1916,  was  upon 
the  basis  (Bartlett's  exhibit  "A,"  page  111)  of  "the  normal 
actual  costs  of  similar  articles  to  this  carrier  and  otiiers  in  Hie 
vicinity.  Actual  prices  paid  were,  in  many  cases,  determined 
from  an  inspection  of  the  books  and  records  of  the  comfflEmy,  and 
these  have  been  used  where  they  reflect  normal  cost.  The  present 
high  prices,  believed  abnomjal,  have  been  used  in  but  few  cases, 
inasmuch  as  but  little  construction  has  been  done  by  this  carrier 
at  these  prices."  Lands  owned  by  petitioner  were  not  included 
in  this  estimate.  Depreciation  was  determined  by  inspection  and 
the  use  of  life  tables,  varying  with  the  article  valued. 

The  present  value  of  this  property,  as  obtained  by  the  se^sral 

appraisers,  is  concisely  shown  in  table  IL 
P.UJL1917B. 


Digitized  by 


Google 


RE  ILLINOIS  TERMINAL  R.  CO. 


499 


TABLE  IL 
Statement  of  YaluatiODa— Property  of  the  Illinois  Terminal  Railroad   Company. 


Date  of 

Present  Vahies  of 

▲ppraiMT. 

Land. 

Roadway  and 
Equipment. 

Other 
Items. 

Total. 

1 

2 

8 

4 

5 

6 

Petitioner  . 
Posegate  .. 
Bartlett    .. 

May    1.  1916 
May    6,  1916 
Oct,    1.  1916 

$603,512 
226.674 
226.674a 

$1,402,578 
1.825,758 
1.135,217 

$1,106,894 

857.648 

81.009 

$3,112,784 
1,910,080 
1.442.900 

a  Used  for  purposes  of  comparison. 

A  detailed  discussion  of  the  several  valuations  shown  in  table 
IL  need  not  here  be  indulged.  However,  a  short  analysis  of  cer- 
tain general  principles  involved  will  be  of  advantage,  and  this 
may  be  in  the  order  of  the  three  olasses  of  property  shown  in  the 
table. 

Land: 

Land  owned  by  the  Illinois  Terminal  Railroad  may  be  divided 
into  two  classes : 

1.  Eight  of  way. 

2.  Other  lands  not  at  present  used  by  the  railroad  in  the 
transaction  of  its  business.  The  area  of  these  lands  is  shown  in 
table  III. 

TABLE  in. 
Lands  Owned  by  the  IllinoiB  Terminal  Railroad  Company. 
Land  used  for  right  of  way: 

atj  of  Alton,   Illinois    • 4.170  acres 

City  of  Edwardsville,  Illinois   2.760  acres 

Outside  of  corporate  limits  of  Alton  and  EdwardsviUe  ....  184.712  acres 

Total    191.642  acres 

Real  estate  other  than  right  of  way : 

Blocks  1,  54,  66,  and  66,  river  front  property 80.83    acres 

One-hftlf  interest  in  66.3  acres,  Schlafly  tract  33.15    acres 

Total   63.98    acres 

Total  lajid  owned  255.622  acres 

Testimony  developed  wide  diflFerences  of  opinion  as  to  the 
values  of  these  lands.  He  appraisal  filed  by  petitioner  placed 
a  total  value  for  all  its  lands  of  $603,312.  Posegate  determined 
their  value  as  $226,674,  or  87.6  per  cent  of  the  present  value 
as  claimed  by  petitioner. 

For  the  value  of  lands  used  for  right  of  way  purposes,  pe- 
titioner claimed  a  total  of  $272,470,  or  an  average  of  $1,476  per 
acre.     Witnesses  appearing  in  behalf  of  petitioner  assigned 
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values  as  high  as  $8^500  per  acre  for  this  land.  Upon  this  point 
Mr.  O.  J.  Bowman,  appearing  for  petitioner,  testified  (2  rec- 
ord, 60)  that  he  had  acquired  land  within  the  last  four  or  five 
years  at  certain  places  along  the  line  of  this  raiboad  at  a  price 
of  $200  per  acre,  yet  he  maintained  (2  record,  59)  that  the  value 
of  $3,500  per  acre  fixed  by  him  is  very  reasonable. 

For  these  way  lands,  Posegate  determined  a  total  original  cost 
of  $171,001,  or  an  average  of  about  $612  per  acre.  This  witness 
(2  record,  75)  says:  "For  outlying  property  outside  the  city 
limits  you  will  note  there  are  several  straight  purchases  entered 
which  indicate  that  the  purchase  price  for  railroad  property  is 
between  four  and  five  hundred  dollars  per  acre." 

Judging  from  the  testimony  of  certain  witnesses,  there  ap- 
pears to  have  been  a  remarkable  rise  in  land  values  along  the 
line  of  this  railroad.  Were  it  probable  a  similar  result  would 
follow  the  construction  of  petitioner's  proposed  extensions,  it 
would  doubtless  be  found  that  the  adjoining  landowners  would 
be  loudly  clamoring  for  the  inamediate  beginning  of  operations. 
At  present  the  adjacent  land  is  used  merely  for  farming  pur- 
poses, and  is  similar  in  all  respects  to  land  selling  in  the  vicinity 
of  more  populous  communities  in  Illinois  at  prices  of  $150  to 
$300  per  acre.  Severance  damages  along  tiie  line  of  this  rail- 
road would  be  a  minimum,  since  it  follows  quite  closely  the  lines 
of  other  railways  between  Alton  and  Hartford,  this  portion  con- 
stituting nearly  60  per  cent  of  the  main  line  owned  by  the  pe- 
titioner. It  may  here  be  mentioned  tiiat  petitioner's  exhibit  of 
estimated  cost  of  extensions  includes  right  of  way  at  $1,000  an 
acre,  or  but  a  fraction  of  that  shown  by  certain  testimony  herein. 

It  has  been  held  that  the  fair  niarket  value  of  land  adjacent 
to  a  railroad  right  of  way  is  all  that  could  reasonably  be  ex- 
pected by  the  company  in  an  allowance  for  values.  Thus,  Jus- 
tice Hughes  in  the  Minnesota  Rate  Cases  (Simpson  v.  Shepard) 
230  U.  S.  455,  57  L.  ed.  1564,  48  L.R.A.(N.S.)  1151,  33  Sup. 
Ct.  Rep.  729,  Ann.  Cas.  1916A,  18,  says:  "We  therefore  hold 
that  it  was  error  to  base  the  estimates  of  value  of  the  right  of  way, 
yards,  and  terminals  upon  the  so-called  ^railway  value'  of  the 
property.  The  company  would  certainly  have  no  ground  of  com- 
plaint if  it  were  allowed  a  value  for  these  lands  equal  to  the  fair 
average  market  value  of  similar  lands  in  the  vicinity,  without 
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additions  by  the  use  of  multipliers  or  otherwise  to  cover  hypo- 
thetical outlays." 

In  addition  to  the  land  held  strictly  for  transportation  pur- 
poses, the  petitioner  owns  two  other  tracts  each  of  considerable 
size,  and  about  which  centered  much  controversy,  not  only  as  to 
the  value  of  the  land  itself,  but  as  to  the  purposes  for  which  it 
was  acquired.  The  first  of  these  tracts  is  bounded  on  the  west  by 
Henry  street,  on  the  east  by  the  extension  of  Oak  street,  and  ex- 
tends from  the  tracks  of  the  C.  P.  &  St.  L.  Ey.  immediately  ad- 
joining those  of  the  Illinois  Terminal  Railroad,  south  about  one 
quarter  of  a  mile  to  the  Mississippi  river,  upon  which  it  fronts 
approximately  1,100  feet.  This  tract,  commonly  refarred  to  as 
the  "river  front  property,"  contains  30.83  acres,  is  intersected  by 
Bidge  and  Spring  streets  extended,  and  at  times  of  high  water  is 
subject  to  overflow.  It  was  purchased  at  three  separate  times, 
title  being  taken  to  the  first  part  September  4,  1912,  to  the  sec- 
ond, November  8,  1912,  and  to  the  third,  March  4,  1915.  The 
total  consideration  was  $15,000,  in  addition  to  which  consider- 
able sums  have  since  been  expended  in  litigation  because  of  the 
residence  thereon  of  squatters,  all  of  whom  have  been  now  (Oc- 
tober, 1916)  evicted. 

Testimony  as  to  the  present  value  of  this  tract  varied  enor- 
mously, one  witness,  Mr.  W.  A.  Cavanaugh,  formerly  presi- 
dent and  general  manager  of  the  Wiggins  Ferry  Company,  St 
Louis,  Missouri  (2  record,  13),  saying:  "It  occupies  what  I  con- 
sider a  very  strat^eal  point  in  its  relaticm  between  water  and 
raiL  Whoever  bought  that  property  unquestionably  had  in  mind 
scone  future  development  looking  to  an  interchange  between  rail 
and  water.  It  is  peculiarly  well  adapted  for  that  purpose.  .  .  . 
I  would  place  [2  record,  14]  the  value  on  that  property,  judging 
from  my  experience  of  river  frontage  property  similarly  located, 
at  $16,000  an  acre.'* 

Various  other  witnesses  for  the  petitioner  placed  values  rang- 
ing from  $3,000  to  $12,000  an  acre  for  this  property,  and  it 
was  included  in  the  petitioner's  appraisal  at  $6,000  per  acre. 
Mr.  H.  H.  Ferguson,  vice  president  and  general  manager  of  the 
Illinois  Terminal  Eailroad,  gave  his  reasons  therefor  (2  record, 
87)  as  follows :  *^ell,  the  value  I  placed  on  it  is  simply  what  I 
figured  the  property  is  worth  to  us.  We  would  not  sell  it  for 
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$20,000  an  acre.     I  leased  3  acres  of  it  to  the  Chicago,  Bur- 
lington, &  Qnincy  Eailroad  for  $6,500  an  acre.'^ 

In  striking  contrast  to  the  above  testimony,  given  in  behalf  of 
petitioner,  witnesses  appearing  at  the  instance  of  the  Commis- 
sion testified  to  considerably  lower  values.  Posegate  did  not  tes- 
tify as  an  expert  on  land  values,  and  contented  himself  with 
setting  forth  the  original  cost  of  the  lands.  Mr.  R.  Porter,  man- 
ager of  the  Federal  Lead  Company,  Federal,  Illinois  (2  record^ 
194),  said:  "I  would  not  think  they  (these  blocks  of  land)  are 
worth  anything  the  way  they  are,  under  water,  always  over- 
flowed when  the  river  gets  up.  If  the  groimd  was  raised  it  would 
be  valuable  property,  I  should  say.  .  .  .  But  if  the  cost  of 
raising  it  would  be  so  great,  in  my  opinion,  it  ought  to  be  worth 
six  or  seven  thousand  dollars  an  acre  after  it  is  raised.*' 

Mr.  William  Felwitch,  a  real  estate  dealer  of  Alton,  Illinois, 
and  owner  of  considerable  land  in  the  vicinity  of  the  Federal 
yards  (2  record,  208),  says:  "If  it  were  filled  so  it  would  not 
be  subject  to  high  water,  which  is  about  12  feet,  I  would  con- 
sider that  property  to  be  worth  about  $4,000  an  acre." 

Thus  we  have  the  two  extremes  of  value,  one  witness  stating 
his  belief  that  the  property  under  the  present  conditions  was 
worth  nothing,  while  an  apparently  equally  competent  witness 
values  the  land  at  $15,000  an  acre.  This  land,  on  an  average,  is 
about  15  feet  below  the  present  track  level,  and  to  fill  it  in  at 
the  cheapest  price  yet  given  the  company,  7  cents  per  cubic  yard 
by  means  of  an  hydraulic  dredge,  would  cost  $2,200  an  acre. 

Considerable  testimony  was  to  the  effect  that  river  transpor- 
tation was  reviving,  and  that  upon  this  land  will  be  constructed 
wharves  and  docks  which,  with  the  attendant  industriea  thereby 
attracted,  would  bring  to  petitioner  a  considerable  incoma  Tes- 
timony was  to  the  effect  that  to  reach  such  wharves  or  dock  houses 
it  would  not  be  necessary  to  fill  in  the  land,  but  that  the  tracks 
serving  them  could  be  carried  upon  pile  trestles.  A  wharf  and 
industrial  development  of  this  character  is  largely  hypothetical, 
and  may  or  may  not  be  realized.  It  is  based  primarily  upon  the 
possibility  of  a  considerable  increase  in  the  present  neglected 
river  traffic,  and  also  upon  a  considerable  further  growth  of  the 
industrial  district  of  the  city  of  Alton,  neither  of  which  may  be 
realized  within  a  reasonable  time  such  as  petitioner  could  foresee. 
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The  past  history  of  river  transportation,  particularly  that 
upon  the  Missouri  river,  alluded  to  by  witnesses,  is  not  such  as  to 
lead  its  most  sanguine  supporters  to  predict  a  particularly  ro- 
seate future  therefor.  It  must  also  be  remembered  that  Alton 
is  comparatively  an  ancient  American  city,  having  a  consider- 
able growth  while  St  Louis  was  yet  in  its  swaddling  clothes.  No 
startling  industrial  growth  is  shown  in  the  record,  though  it  is 
true  that  substantial  progress  has  been  made  in  this  direction. 
The  increase  in  land  values  can  certainly  be  expected  to  keep  but 
a  comparatively  short  distance  in  advance  of  this  increase  in  in- 
dustrial activities,  and  it  is  therefore  difficult  to  account  for  the 
extraordinary  advances  in  the  value  of  this  land,  as  claimed  by 
the  petitioners. 

Petitioner  has  apparently  made  practically  no  effort  to  pro- 
duce the  surpassing  industrial  district  outlined  in  the  testimony, 
and  upon  which  is  predicated  the  probable  values  of  these  blocks 
of  land.  Beyond  the  comparatively  small  improvements  in  the 
vicinily  of  the  new  Henry  street  freight  terminal,  the  record 
shows  no  particular  effort  being  made  by  petitioner  to  convert 
this  barren  waste  into  a  center  of  industry,  teeming  with  vehicles 
transporting  great  quantities  of  commodities  between  boats  upon 
the  Mississippi  river  and  the  waiting  cars  of  the  raiboad  com- 
pany. 

The  second  parcel,  commonly  known  as  the  Schlafly  tract,  lies 
directly  north  of  the  Federal  yards  and  contains  66.30  acres,  of 
which  petitioner  owns  an  undivided  one-half  interest,  equivalent 
to  38.16  acres.  This  property  was  (2  record,  93)  purchased  by 
a  syndicate  of  ten  individuals  of  which  the  raiboad  company 
formed  one  half,  and  testimony  was  to  the  effect  that  Mr.  Ful- 
kerson,  from  whom  the  land  was  purchased  by  the  present  owners, 
received  $15,000  for  72  acres,  or  about  $208  an  acre. 

Various  values  ranging  from  $300  an  acre  to  $1,500  an  acre 
were  placed  upon  this  land  by  witnesses,  and  petitioner  included 
it  in  their  appraisal  at  $1,200  per  acre,  the  reason  for  this 
value,  as  given  (2  record,  90)  by  Mr.  Ferguson,  being:  *Tor  the 
simple  reason  that  the  appraisals  of  the  Illinois  Glass  Company 
put  $1,200  on  that  low  ground  ...  the  Illinois  Glass  Com- 
pany's land,  if  that  is  worth  $1,200  an  acre^  then  the  other  is." 

Mr.  Ferguson  furtlier  testified  that  the  Doimelson  land,  ad- 
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joining  the  ScUafly  tract  upon  the  east,  was  held  at  $3,000  an 
acre.  For  the  Commission,  Mr.  William  Felwitch  testified  that 
he  owned  a  large  amount  of  land  in  the  inmiediate  vicinity  of 
the  Schlafly  tract  for  which  he  asked  $500  an  acre,  and  (2  record, 
208)  that  he  believed  the  fair  market  value  of  the  Schlafly  tract 
to  be  $300  an  acre. 

Considerable  discussion  arose  as  to  the  exact  use  to  which  this 
tract  of  land  was  to  be  put  Testifying  upon  this  point,  Mr. 
H.  H.  Ferguson  (2  record,  91)  said:  **What  we  want  this  prop- 
erty for  is  to  come  back  in  here,  and  through  here,  and  tail  out 
here,  and  put  a  new  yard  in  here.  [Indicating].  We  need  it 
right  now;  that  is  the  reason  we  are  figuring  on  this  property. 
We  want  to  put  a  track  in  back  of  that  roundhouse  and  pull  in 
through  here." 

So  far  as  the  Schlafly  tract  is  concerned  its  proposed  uses  are 
even  more  problematical  than  in  the  case  of  the  river-front  prop- 
erty. Ferguson  testified  that  the  land  was  to  be  devoted  to  rail- 
road purposes,  and  that  even  at  the  present  time  they  were  in  need 
of  it.  If  such  be  the  case  it  seems  remarkable  that  no  testimony 
was  introduced  to  show  that  steps  had  been  taken,  or  were  in  con- 
templation, for  the  purpose  of  establishing  sole  title  in  Ae  rail- 
road company.  Since  its  acquisition  the  property  has  been  held 
in  the  name  of  a  trustee,  L.  A.  Schlafly,  treasurer  of  the  Illinois 
Terminal  Eailroad,  and  there  are  a  number  of  other  owners  for 
the  undivided  one-half  interest  not  possessed  by  the  railroad  com- 
pany. No  plans  purporting  to  be  those  for  a  contemplated  im- 
provement of  this  land  with  railroad  tracks  or  structures  were 
filed  in  evidence,  nor  were  such  plans  alluded  to  in  the  testimony* 
It  is  common  knowledge  that  plans  are  usually  prepared  by  a 
railroad  company  a  considerable  time  in  advance  of  the  proposed 
erection  of  any  yards  or  other  construction  of  magnitude ;  and  it 
appears  strange  that,  if  this  land  was  so  badly  needed,  petitioner 
had  not  entered  upon  the  preparation  of  definite  plans  for  its  im- 
provement. 

Reference  to  the  plan  of  the  Federal  yard  indicates  than  con- 
siderable trackage  can  still  be  installed  therein,  and  there  is  a 
strip  of  land  approximately  160  feet  wide  with  an  average  length 
of  more  than  8,000  feet  upon  which  tracks  could  be  so  placed  as 

to  practically  double  the  present  car-storage  capadty  of  the  Fed- 
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eral  yard  without  the  use  of  any  portion  of  the  Schlafly  tract. 
Testimony  was  to  the  effect  that  only  four,  additional  locomotives 
and  about  five  hundred  new  cars  would  be  required  to  transact 
the  probable  increased  business  resulting  from  the  extension  of 
petitioner's  lines,  as  designated  in  their  applications  before  this 
Commission.  The  present  Federal  yard  has  a  storage  capacity 
of  four  hundred  and  fifty  cars,  hence  it  is  easily  seen  that  if  all 
the  increase  in  business  were  handled  in  that  yard  there  is  still 
sufficient  space  upon  which  to  build  the  additional  tracks  re- 
quired without  encroaching  upon  the  Schlafly  tract.  Certainly, 
no  great  increase  would  be  required  in  the  terminal  facilities  at 
the  Federal  yards,  with  the  possible  exception  of  the  trackage. 

[1]  This  Commission  cannot  therefore  but  feel  that  the 
Schlafly  tract  and#the  land  known  as  the  river-front  property  are 
held  largely  in  the  nature  of  a  real  estate  speculation,  a  matter 
in  which  a  railroad  company,  acting  within  the  capacity  of  its 
public  service,  can  take  no  part*  In  fact  the  statute  law  of  the 
state  of  Illinois  expressly  forbids  the  holding  of  land  by  cor- 
porations for  such  purposes.  This  Commission  caimot  therefore 
sanction  the  acquirement  of  large  tracts  of  land  by  any  utility 
serving  a  public  purpose,  unless  it  is  clearly  shown  that  the 
definite  needs  of  the  utility  are  such  as  to  require  the  use  of  such 
parcels  of  land  within  a  reasonable  time  of  their  purchase.  The 
good  faith  of  the  owners  of  such  land  should  be  set  forth  beyond 
question  by  the  presentation  of  definite  plans  for  its  improve- 
ment through  the  erection  of  suitable  structures  within  a  reason- 
able time,  which  structures  shall  be  used  solely  for  the  purpose 
of  carrying  on  the  business  of  the  utility. 

Taking  into  consideration  all  relevant  facts  adduced  in  the 
testimony  and  exhibits  as  to  land  values,  and  acting  consistently 
wilii  the  position  heretofore  taken  that,  so  long  as  the  investment 
in  a  public  utility  property  is  adequately  protected  no  injustice 
is  done,  this  Commission  finds  the  true  present  value  of  all  real 
estate  used  by  this  petitioner  as  way  lands,  for  the  purposes  of 
transportation,  which  said  lands  include  all  those  now  owned  ex- 
cept the  two  parcels  known  as  the  river  front  and  the  Schlafly 
tracts,  to  be  $171,000.  This  Commission  further  finds  the  true 
value  of  all  other  lands  owned  by  this  petitioner,  and  consisting 
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of  the  two  tracts  known  as  the  river-front  property  and  the 
Schlafly  tract,  to  be  $44,000. 

[2]  The  Commission  approves  and  will  authorize  the  Illinois 
Terminal  Eailroad  Company  to  sell  to  the  Illinois  Terminal 
Railway  Company  all  lands  and  real  estate  heretofore  described, 
at  a  price  not  to  exceed  $215,000,  but  only  upon  the  following 
conditions,  and  not  otherwise.  Before  such  sale  may  be  con- 
summated : 

1.  The  Illinois  Terminal  Railroad  Company  shall  take  and 
obtain  possession  in  fee  simple  of  their  present  undivided  one- 
haK  interest  in  the  parcel  or  tract  of  land  lying  north  of  the 
Federal  yards,  referred  to  herein  as  the  Schlafly  tract,  and 
such  acquirement  of  title  shall  be  shown  to  the  satisfaction  of 
this  Commission.  « 

2.  The  Illinois  Terminal  Railway  Company  as  purchasers  of 
the  aforesaid  lands  shall,  within  two  years  from  the  date  of  this 
order,  show  to  the  satisfaction  of  this  Commission  definite  plans 
for  the  occupancy  of  these  two  tracts  of  land  by  such  railroad 
structures  as  will  provide  for  the  business  which  petitioner  may 
reasonably  expect  to  handle  because  of  its  proposed  increased 
facilities.  Upon  failure  to  thus  show  to  this  Commission  the 
need  for  said  tracts  of  land,  this  petitioner  shall,  without  unneces- 
sary delay,  dispose  of  such  surplus  land,  the  need  for  which  can- 
not be  shown,  at  a  price  and  to  such  bona  fide  purchaser  as  shall 
be  approved  by  this  Commission,  and  such  transfer  of  all  right, 
title,  and  interest  in  said  surplus  land  shall  be  completed  within 
a  time  not  exceeding  three  years  from  the  date  of  this  order. 

Roadway  and  Equipment: 

[3]  The  difference  in  the  values  shown  in  column  4  of  table 
II.,  page  499,  for  this  class  of  property  owned  by  the  Illinois  Ter- 
minal Railroad,  are  not  nearly  so  marked  as  are  those  for  land 
and  other  items,  set  forth  in  columns  3  and  5  of  the  same  table. 
The  lowest  present  value  for  this  class  of  property,  that  obtained 
by  Bartlett,  amounts  to  approximately  82  per  cent  of  the  highest 
amount,  which  is  that  set  forth  in  the  appraisal  filed  by  petition- 
er. While  this  difference  is  considerable,  it  is  not  so  great  as  to 
occasion  wonder,  and  a  considerable  portion  of  it  may  be  ac- 
counted for  by  the  use  in  petitioner's  appraisal  of  the  present 
high  prices  for  certain  articles. 
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Thus,  the  prices  set  forth  in  the  inventory  for  six  principal 
locomotiTes  are  $13,500  each,  whereas  the  actual  cost  of  these 
engines  some  years  ago  was  only  about  $11,400  each.  It  seems 
hardly  in  accordance  with  conmion  ideas  of  fairness  to  claim, 
after  several  years'  use  of  an  article,  that  it  still  has  a  greater 
value  than  its  original  cost,  merely  because  at  the  time  the  value 
of  the  article  was  sou^t  to  be  determined  there  existed  an  era 
of  exceptional  national  prosperity,  with  consequent  high  prices. 
It  is  readily  conceivable  that  the  valuation  of  this  property  might 
have  occurred  at  a  time  of  national  depression,  and  it  would 
have  been  unfair  to  petitioner  to  appraise  this  property  upon  a 
basis  of  such  depressed  conditions.  That  is,  intrinsic  worth 
should  govern,  not  artificial  elements  of  value  created  by  fortui- 
tous circumstances  of  time. 

To  the  average  mind  there  is  an  inherent  relation  existing  be- 
tween the  cost  of  an  article  and  its  value  to  the  purchaser,  and  this 
relation  is  so  fixed  that  it  is  hard  to  dissociate  the  one  from  the 
other.  At  the  time  of  the  purchase  the  buyer  may  have  paid 
too  much,  but  the  psychological  condition  brought  about  by  the 
knowledge  that  he  had  done  as  well  as  could  be  expected  is  such 
that  a  state  of  satisfaction  exists  which  cannot  be  dispelled  by 
knowledge  later  acquired  that  he  may  have  paid  too  much ;  and 
the  purchaser  will  hold  the  article  upon  a  basis  that  has  a  direct 
ratio  to  the  price  he  paid  for  it,  regardless  of  the  current  con- 
ditions of  the  market.  In  the  final  analysis,  if  the  valuation  of 
this  property  shall  adequately  protect  the  investment  of  the  own- 
ers therein,  then  will  justice  have  been  done. 

[4]  The  theory  of  the  petitioner  that  no  depreciation  takes 
place  in  a  property  of  this  character  may  be  criticized.  While 
it  is  well  recognized  that  a  similar  position  is  taken  by  the  car- 
riers in  their  brief  filed  before  the  Interstate  Conmierce  Coromis- 
eion  in  the  matter  of  the  valuation  of  the  common  carriers 
throughout  the  United  States,  yet  the  soundness  of  the  position 
may  well  be  questioned.  This  theory  holds  that,  so  long  as  an 
article  performs  its  functions  in  a  satisfactory  manner,  then 
there  exists  no  depreciation;  in  other  words,  its  condition  is  100 
per  cent  Service  is  one  thing;  articles  of  property  are  another; 
and  the  two  must  not  be  confounded.  A  high-class  machine  may, 
in  the  hands  of  an  unskilled  operator,  give  very  indifferent  seiv- 
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ice,  while  a  poorer  article  in  the  hands  of  a  skilful  op^ator  may 
furnish  mudb  better  service.  However,  the  intrinsic  value  in 
the  former  case  may  be  several  times  that  in  the  latter.  Simi- 
larly, an  article  in  a  depreciated  condition  may  perform  as  good 
service  as  ever,  and  yet  a  considerable  portion  of  its  service  life 
may  have  passed.  Ties  under  a  railroad  track  may  carry  their 
loads  safely  to  within  a  short  time  of  the  end  of  their  life,  yet 
their  value  has  certainly  decreased  with  the  passage  of  time  since 
their  installation.  Since  in  common  usage  service  life  determined 
the  value  of  an  article,  the  one  with  the  shortest  life  yet  remain- 
ing is  therefore  regarded  as  the  least  valuable.  It  is  true  there 
may  be  occasional  exceptions  to  this  dictum,  yet  in  the  long  run 
its  soundness  must  obtain. 

Other  Elements  af  Value: 

[5]  While  the  differences  between  tHe  present  values  of  the 
physical  property  other  than  lands,  as  determined  by  the  several 
appraisers,  were  not  marked,  a  comparison  of  the  figures  in 
column  5  of  table  II.,  page  499,  shows  great  discrepancies  in  the 
amounts  obtained  for  other  items  of  value.  These  items  of  value 
consist  of  allowances  for  engineering,  interest,  organization  ex- 
penses, and  going  value.  A  comparison  of  the  figures  in  column 
5  shows  that  petitioner  determined  an  amount  for  these  allow- 
ances more  than  three  times  that  found  by  Posegate,  and  nearly 
fourteen  times  that  obtained  by  Bartlett  Bartlett  testified  that 
his  overheads  amounted  to  approximately  7  per  cent  of  the  total 
present  value  of  all  physical  property  except  land.  Posegate  al- 
lowed 10  per  cent  contractor's  profit  upon  a  considerable  portion 
of  his  present  values,  but  excluded  such  items  as  equipment,  shop 
machinery,  etc.,  which  are  npt  commonly  installed  under  con- 
ditions permitting  such  charge.  In  addition  to  this  10  per  cent, 
he  made  a  further  horizontal  allowance  of  15  per  cent  upon  all 
items  except  land,  thus  bringing  his  totals  to  the  amount  shown 
in  column  6  of  table  II.,  page  499.  In  the  valuation  filed  by  pe- 
titioner there  were  much  greater  allowances  for  overhead  ex- 
penses. Claims  were  also  made  for  large  amounts,  because  of  the 
possible  profit  to  be  derived  from  certain  contracts  for  the  han- 
dling of  business,  cme  with  the  Illinois  Glass  Company  and  the 
'^tber  with  the  C,  B.  &  Q.  E.  B.    Further,  petitioner  contends 
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for  a  separate  allowance  of  $250,000  for  going  yalne,  based 
upon  (2  record,  171)  the  fact  that  the  concern  has  certain  per- 
petual property  ri^^Jta^  and  is  profitably  ^igaged  in  the  transac- 
tion of  business. 

It  can  readily  be  seen  that  more  reason  exists  for  the  allow- 
ance of  such  intangible  values  in  a  property  where  the  question 
before  the  Ccnnmission  is  that  of  purchase  and  sale,  instead  of 
the  determination  of  a  reasonable  return  upon  the  property  from 
the  public  In  a  rate  case,  it  is  frequently  argued  that  no  value, 
other  than  that  which  adheres  to  the  property  because  it  is  part 
of  an  operating  entity,  is  entitled  to  consideration.  Bartlett 
and  Pos^ate  set  up  no  separate  amount  for  going  value,  but 
valued  the  property  upon  the  basis  that  it  was  part  of  a  concern 
actively  engaged  in  the  successful  transaction  of  business.  The 
contention  by  petitioner  that  its  property  has  a  going  value,  over 
and  above  the  amount  found  as  absorbed  values  by  Bartlett  and 
Posegate,  is  worthy  the  most  serious  consideration.  The  history 
of  the  Illinois  Terminal  Railroad  Company  shows  that  during 
the  past  nine  years  it  has  been  engaged  in  the  transportation 
business  with  considerable  profit  to  itself,  which,  judged  by  the 
ordinary  standards  of  business,  makes  it  a  desirable  property  to 
possess.  In  the  case  of  properties  not  subject  to  regulation  by 
governmental  authority,  this  desirability  of  possession  because  of 
liberal  earnings  would  no  doubt  enable  this  property  to  command 
a  liberal  figure  in  the  market.  Should  then  a  regulatory  commis- 
sion recognize  this  principle,  and  give  its  approval  to  the  sale  of 
a  utility  property  at  a  sum  greater  than  that  found  to  be  the  true 
present  value  of  the  property  for  purposes  of  rate  fixing  ?  Should 
it  do  so,  and  the  property  later  become  the  subject  of  a  rate  in- 
quiry, the  higher  value  thus  set  by  the  commission  for  the  pur- 
poses of  sale  and  purchase  may  become  the  subject  of  adverse 
criticism.  On  the  other  hand,  to  deny  the  sale  of  the  property  to 
a  bona  fide  purchaser  at  such  price  as  he  is  willing  to  pay  may 
appear  to  work  an  injustice  to  him,  and  constitute  an  interfer- 
ence with  his  proper  pursuit  of  business. 

This  Commission,  among  others,  has  heretofore  recognized  the 
diflPerence  between  the  value  of  a  utility  when  used  as  a  basis  for 
fixing  schedules  of  rates  and  when  it  is  made  the  object  of  a  sale 
or  purchase  between  a  willing  buyer  and  seller.    The  allowance 
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of  a  high^  value  in  the  latter  case  may  easily  be  justified  upon 
the  grounds  that  a  prospective  purchaser  may  be  satisfied  with  a 
smaller  return  upon  his  money  than  he  may  believe  the  Com- 
mission would  allow  him  in  a  possible  future  rate-making  in- 
quiry;  he  may  foresee  greater  possibilities  of  development  in  the 
property  tiian  do  the  present  owners;  or,  for  various  other  rea- 
sons which  he  may  not  be  bound  to  disclose,  he  may  be  willing 
to  pay  a  sum  for  the  property  that  is  greater  or  less  than  the  value 
placed  by  a  commission  in  a  rate-making  proceeding.  Certain  it 
is  that  a  commission  should  do  all  in  its  power  to  encourage  the 
legitimate  growth  of  business  enterprises,  for  upon  this  depends 
our  national  welfare.  When,  then,  the  restrictions  which  may  be 
placed  by  a  regulatory  commission  upon  a  property  furnishing  a 
public  service  are  well  understood,  these  limitations  form  a 
proper  source  of  consideration  for  a  prospective  purchaser.  And 
when  such  commission  may  have  set  a  price  at  which  such  sale  or 
purchase  may  be  consummated,  even  though  this  price  may  be 
reasonably  in  excess  of  that  value  determined  in  a  rate-making  in- 
quiry, then  has  their  full  duty  been  done;  for  notice  has  been 
served  upon  both  parties  to  the  transaction  of  the  reasonable 
judgment  thereon  of  impartial  persons  having  full  and  complete 
knowledge  upon  all  phases  of  the  matter. 

[6]  In  the  fair  present  value  thus  determined,  by  the  Com- 
mission, no  allowances  may  properly  be  made  for  the  capitaliza- 
tion of  possible  earnings  imder  advantageous  contracts,  since  the 
inclusion  of  such  amounts  would  defeat  the  very  purpose  of  the 
regulation  of  public  utilities  by  a  governmental  authority.  Such 
an  authority  must  determine  a  rate  of  return,  fair  alike  to  the 
utility  and  to  the  consumers  of  its  services,  and  such  rate  cannot 
be  based  upon  earnings,  otherwise  the  higher  the  earnings  the 
higher  would  ordinarily  be  the  rates  for  the  servicet 

Therefore,  taking  into  consideration  every  element  of  value 
disclosed  by  the  exhibits  and  testimony  in  the  case  at  bar,  in- 
cluding the  fact  that  it  is  a  going  concern,  in  successful  oper- 
ation, this  Commission  find  for  the  purposes  of  this  case,  the 
fair  value  on  October  1,  1916,  of  all  property,  tangible  and  in- 
tangible of  the  Illinois  Terminal  Bailroad  Company,  exclusive 
of  cash  on  hand,  to  be  as  follows: 
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Land  used  for  right  of  way  purposes $171,000 

Land  herein  referred  to  as  the  river   front    (30.83  acres)    »nd  * 

Schlafly  tracts  (31.16  acres)    44,000 

All  other  elements  of  value,  including  roadway,  equipment,  over- 
head expenses,  and  all  other  property,  legible  and  intan- 

giUe  1,635,000 

Total    $1,760,000 

In  the  fair  value  of  respondents'  property  above  determined 
for  the  purposes  of  this  case,  it  is  expressly  stipulated  and  under- 
stood  that  this  Commission  does  no%  in  any  way,  limit  or  abridge 
its  power  or  authority  to  find  a  different  value  for  said  pix)perty, 
should  such  determination  become  necessary  because  of  a  com- 
plaint as  to  rates,  service,  or  other  cause,  against  respondents, 
their  successors,  or  assigns. 

While  the  several  causes  herein  considered  were  combined  and 
heard  as  one,  it  is  necessary  that  a  separate  finding  be  made  for 
each  case.  It  is  clear  that,  should  the  Illinois  Terminal  Rail- 
road be  sold  to  the  Illinois  Terminal  Railway  Company,  in  ac- 
cordance with  the  contract  dated  May  31,  1916,  and  filed  herein, 
the  bond  issues  requested  April  19,  1916,  by  the  Illinois  Ter- 
minal Railroad  Company  in  case  No.  4727  and  4727  amended, 
will  be  unnecessary,  and  will  therefore  be  denied. 

Further,  since  the  need  of  the  Illinois  Terminal  Railway 
Company  for  a  certificate  of  convenience  and  necessity,  requested 
April  19,  1916,  case  No.  4766,  is  dependent  upon  securing  from 
this  Commission  its  approval  of  certain  security  issues  and  the 
contract  for  the  purchase  of  the  property  of  the  Illinois  Termi- 
nal Railroad  Company,  as  heretofore  set  forth  herein,  an  order 
for  such  certificate  of  convenience  and  necessity  will  not  be  is- 
sued until  such  time  as  the  forgoing  issues  have  been  deter- 
mined. 

FurUier,  since  this  Commission  has  found  a  lower  value  at 
which  it  will  permit  the  Illinois  Terminal  Railroad  Company 
to  transfer  its  property  to  the  Illinois  Terminal  Railway  Com- 
pany than  that  set  forth  in  the  contract  dated  May  31,  1916,  be- 
tween the  two  companies^  and  filed  with  this  Commission  for  its 
approval,  case  No.  4767,  it  is  obvious  that  no  specific  contract  be- 
tween the  two  companies  is  before  this  Commission  which  it  can 
approve.  No  order  will  therefore  be  issued  in  said  case  No.  4757 
until  after  petitionera  shall  have  had  the  opportunity  to  file  such 
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amended  contract  for  the  purchase  of  said  property  with  this 
Commission  as  has  heretofore  been  indicated  will  meet  with  itQ 
approval. 

Further,  since  the  security  issues  desired  by  the  Illinois  Ter- 
minal Railway  Company,  and  requested  April  19,  1916,  case 
No.  4758,  will  not  be  required  until  such  time  as  petitioner  may 
secure  the  approval  of  this  Conmiission  of  a  contract  providing 
for  the  purchase  by  the  Illinois  Terminal  Railway  Company  of 
the  property  of  the  Illinois  Terminal  Railroad  Company,  no  or- 
der will  be  issued  in  said  case  No.  4758  until  after  petitioner 
shall  have  had  the  opportunity  to  file  with  this  Conmiission  an 
amended  petition  setting  forth  its  proper  needs  in  securities,  as 
heretofore  indicated  herein. 

Therefore,  if  there  be  filed  with  this  Commission  a  request  for 
its  consent  to  the  transfer  of  the  property  of  the  Illinois  Ter- 
minal Railroad  Company  to  the  Illinois  Terminal  Railway  Com- 
pany, at  a  price  not  exceeding  $1,750,000  in  cash,  in  addition 
to  the  cash  on  hand  possessed  by  the  said  Illinois  Terminal 
Railroad  Company  at  the  time  the  transfer  is  made,  accompanied 
by  duly  authorized  contracts  between  the  parties  providing  for 
such  transfer,  then  will  an  order  be  issued  by  this  Commission 
approving  such  transfer,  subject  to  the  following  general  restric- 
tions, to  wit: 

1.  The  said  Illinois  Terminal  Railway  Company  shall  issue, 
and  sell  at  par,  its  stock  certificates  to  an  amoimt  not  less  than 
$500,000. 

2.  To  provide  the  balance  of  the  cash  required,  said  Illinois 
Terminal  Railway  Company  may  issue  its  twenty-five  year 
bonds,  bearing  interest  at  the  rate  of  5  per  cent  per  annum,  to 
such  amount  as,  when  sold  at  not  less  than  85  per  cent  of  their 
face  value,  shall  produce  a  sum  which,  when  added  to  the  amount 
realized  from  the  sale  of  said  stock  certificates,  shall  equal  $1,- 
750,000  plus  the  cash  on  hand  at  the  time  of  the  transfer. 

3.  The  difference  between  the  face  value  of  said  bonds,  and 
the  amount  obtained  from  their  sale  as  hereinbefore  specified, 
shall  be  amortized  from  earnings  otherwise  applicable  to  divi- 
dends, in  equal  annual  payments  extending  throughout  the  life 
of  the  bonds. 

4.  Should  the  Illinois  Terminal  Railway  Company. to  dset, 
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its  said  bonds  may  be  issued  to  au  amount  which,  when  sold  at 
not  less  than  85  per  cent  of  their  face  value,  shall  realize  the 
sum  of  $200,000  in  excess  of  the  sum  provided  for  in  paragraph 
two  herein.  However,  if  this  option  be  exercised,  then  shall  said 
additional  amount  of  bonds  be  amortized  from  earnings  otherwise 
applicable  to  dividends,  by  equal  annual  payments  extending 
throughout  the  life  of  the  bonds. 

5.  The  cash  on  hand  amounting  to  $250,000,  more  or  less, 
possessed  by  the  Illinois  Terminal  Eailroad  Company  at  the  time 
of  transfer,  shall  be  used  for  working  capital,  or  making  addi- 
tions or  betterments  to  said  property,  and  for  no  other  purposes. 


IOWA  BOARD  OF  RAILROAD  COMMISSIONERS. 

BE  SUMNEB  LIGHT  &  POWER  COMPANY. 

[Docket  E-121.] 

Electricity  —  High-voltage      line  —  Construction  —  Compliance      with 
agreement  tiHth  telephone  cowvpany, 

1.  The  operatioQ  of  a  high-voltage  transmission  Une  which  by  induc- 
tion injures  service  on  a  telephone  line  will  not  be  forbidden  until  the 
construction  of  the  transmission  line  complies  with  an  agreement  with 
the  telephone  company,  where  there  would  be  induction  even  if  the  line 
were  constructed  according  to  the  contract,  and  where  the  telephone 
line  could  at  a  smaU  expense  be  modified  or  changed  to  avoid  induction. 

Electricity  —  High-voltage  lines  —  Danger, 

2.  The  operation  of  a  high-voltage  transmission  line  along  a  high- 
way will  not  be  forbidden  on  the  ground  tiiat  it  wiU  be  dangerous  and 
impossible  to  safeguard  the  crossings,  where  the  statute  provides  for  the 
construction  of  such  lines,  and  properly  safeguarded  crossings  are  being 
continually  built  and  maintained. 

D<wmiflre«  —  Potper    of    Commiseion -^  Induction    from,    high-^oltage 
transmieeion  Une. 

3.  The  Iowa  Commission  cannot  award  damages  to  a  telephone  com- 
pany for  induction  from  a  high-voltage  transmission  line  constructed 
without  complying  with  an  agreement  with  the  telephone  company,  and 
for  the  oost  of  changing  the  plant  to  avoid  induction,  since  the  Commis- 
sion is  not  bound  by  the  ccmtract,  and  because,  even  if  the  contract 
were  considered,  power  to  enforce  it  is  only  in  the  oourts. 

[December  30,  1916.] 

Application  of  the  Sumner  Light  &  Power  Company  for  a 
frandiise  to  oonstnict  a  transmission  Une  between  Sumner  and 
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Hawkeye ;  objections  dismissed.  Ordered  that  Sumner  Light  & 
Power  Company  use  insulators  of  a  higher  voltage  rating,  and 
recommended  that  the  Hawkeye  Co-operative  Telephone  Com- 
pany use  glass  insulators  and  insulating  bushing,  and  trim  trees 
near  its  wires. 

Appearances:  W.  W.  McClure,  Attorney,  and  Chas.  R.  Hur- 
mence,  both  of  Sumner,  for  Sumner  Light  &  Power  Company; 
W.  J.  Ainsworth,  Attorney,  of  West  Union,  Edward  Eitel  and 
P.  P.  Boeckenheuer,  both  of  Hawkeye,  for  Hawkeye  Co-opera- 
tive Telephone  Company. 

By  the  Board:  The  Sumner  Light  &  Power  Company,  on 
February  3,  1914,  filed  its  petition  asking  that  it  be  permitted  to 
use  certain  highways  for  its  high  potential  electric  transmission 
line.  Notice  of  tihie  petition  was  properly  given  and  the  hearing 
fixed  for  3  p.  m.,  March  26,  1914,  at  the  office  of  Wm.  E.  Mc- 
Clure, at  the  town  of  Sumner,  Iowa.  Two  members  of  the  Com- 
mission, as  then  constituted,  Mr.  Palmer  and  Mr.  Eetchum, 
went  to  the  town  of  Sumner  on  the  day  fixed  for  the  hearing, 
but  did  not  go  to  Mr.  McClure's  office.  They  were  informed  that 
no  objections  were  being  made  to  the  petition;  and  it  being, 
therefore,  only  a  formal  matter,  the  two  Commissioners  left 
Sumner,  by  train,  for  Oelwein.  Soon  after  the  train  had  left, 
the  petitioners  learned  that  the  Hawkeye  Co-operative  Telephone 
Company  had  been  at  McClure's  office  at  the  time  fixed  in  the 
notice,  to  make  objections  to  a  franchise  being  granted  to  the 
Sumner  Light  &  Power  Company.  The  CommissicmerB  were 
called,  by  wire,  at  Oelwein,  and  notified  of  the  facts,  and  they 
answered  that  they  would  return  to  Sumner  unless  the  parties 
could  reach  an  agreement  with  reference  to  the  location  of  die 
line.  A  conference  was  then  held  by  the  parties,  and  a  written 
agreement  was  entered  into,  as  follows :  *The  Sumner  Light  & 
Power  Company  do  hereby  agree  to  construct  the  transmission 
line  as  proposed  in  the  same  manner  and  under  the  same  con- 
ditions as  the  transmission  line  that  is  now  being  conducted 
between  the  cities  of  Cresco  and  Decorah.  This  agreement  is 
made  with  the  Hawkeye  Co-operative  Telephone  Company  and 
its  stockholders  and  patrons  in  order  that  any  and  all  objections 

that  the  said  Hawkeye  Cooperative  Tdephone  Company  and 
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oertaiOL  parties  ^o  have  signed  a  petition  address  to  the  Rail- 
road CkHnmissionerSy  objecting  to  part  of  the  proposed  route  of 
said  Sumner  Li^t  &  Power  Company  will  not  be  filed,  but  with* 
drawn;  the  said  Sumner  Light  &  Power  Company  do  hereby 
agree  to  build  the  said  transmissicm  line  as  above  stated." 

This  agreement  was  not  then  filed  with  the  Bailroad  Com- 
missioners, but  the  two  Commissioners  were  notified  that  an 
agreement  had  been  reached  under  which  no  objections  would  be 
filed.  On  the  28th  day  of  March,  1914,  the  franchise  was  issued 
as  petitioned.  Soon  thereafter  the  constructicm  of  the  line  of 
the  Sumner  Xaght  &  Power  Company  was  commenced.  As 
early  as  August  7,  1914,  the  Telephone  Company  complained 
to  this  Commission  that  the  Light  &  Power  Company  had  not 
constructed  its  line  in  accordance  with  the  contract  under  which 
the  telephone  company  had  agreed  to  withdraw  its  objections, 
and  on  that  day  filed  its  objections  and  the  agreement  above  set 
out 

The  telephone  company  .insisted  upon  its  objections.  A  hear- 
ing was  fixed  and  held  by  two  members  of  the  Commission,  at 
its  offices,  on  March  16,  1915,  at  which  time  both  parties  were 
represented  by  their  officers  and  attorneys.  The  testimony  was 
taken  and  the  matter  submitted. 

It  is,  of  course,  unfortunate  that  ^  mistake  was  made  in 
stating  to  the  Conmiissioners  at  the  time  fixed  for  the  original 
hearing,  that  no  objections  would  be  filed.  We  believe. such 
statement  was  not  made  with  any  purpose  of  misrepresentation. 

For  convenience,  the  Sumner  Light  &  Power  Company  will 
be  called  the  'transmission  company,"  and  the  Hawkeye  Co- 
operative Telephone  Company  will  be  called  the  '^telephone 
company." 

The  telephone  company  in  this  case  was  occupying  the  high- 
way under  the  permissive  rights  granted  to  it  by  the  statutes  of 
this  state.  The  transmission  company  petitioned,  under  the  pro- 
visions of  the  statute,  for  the  right  to  build  its  line  along  the 
same  highway.  For  a  short  distance  their  lines  are  parallel, 
one  on  each  side  of  the  road.  The  telephone  line  is  what  is 
known  as  a  grounded  line;  and  the  showing  is,  that  since  the 
transmission  line  has  been  built,  the  grounded  wires  of  the 
telephone  company  are  so  affected  that  the  use  of  the  telephone 
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is  rendered  unsatisfactory,  and  at  times  impossible,  by  reason  of 
the  noises  and  buzzing  on  the  wire.  That  before  the  transmission 
line  was  built,  the  telephone  furnished  satisfactory  service. 

The  telephone  company  asks  that  the  transmission  company 
be  denied  the  right  to  build  its  line  on  the  first  6^  miles  of  the 
highway  from  Hawkeye,  giving  as  reason  therefor  that  the 
telephone  company  and  its  grantor  are  now  using  and  have  for 
fifteen  years  used,  the  same  highway  proposed  to  be  used  by  the 
transmission  company ;  that  the  operation  of  a  transmission  line 
along  the  same  highway,  and  within  100  feet  of  the  telephone 
line,  will  render  the  telephone  line  useless  and  will  be  dangerous 
to  the  public,  and  it  will  be  impossible  to  safeguard  the  crossing ; 
that  it  will  destroy  the  use  of  the  telephone  line  without  due 
process  of  law,  and  that  there  are  other  feasible  reasonable 
locations  for  the  transmission  line  which  will  not  interfere  with 
any  telephone  line. 

[1,  2]  On  the  hearing  of  the  matter,  the  telephone  company 
contended  that  the  transmission  company  should  be  precluded 
from  operating  its  line  on  the  highway  until  it  has  complied  with 
its  agreement.  That  the  transmission  company  failed  in  its 
agreement  in  that  it  did  not  build  a  three-phase  line,  did  not 
transpose  it,  and  did  not  put  on  a  static  wire;  did  not  so  con- 
struct its  line  as  to  overcome  ^*loss  of  electricity  and  induction ; '' 
did  not  use  the  most  modem  appliances  for  overcoming  induc- 
tion, and  did  not  use  any  of  the  methods  now  in  use  for  pre- 
venting induction,  and  failed  to  construct  its  line  in  the  same 
manner  in  which  the  Cresco-Decorah  line  was  built. 

Conduction  is  defined  to  be  the  discharge  or  escape  of  elec- 
tricity into  the  earth  from  the  wires  or  plant  of  one  electric 
company  by  which  the  wires  or  plant  of  another  electric  com- 
pany are  affected.  It  occurs  from  any  cause  which  leads  a  cur- 
rent of  electricity  from  the  wires  or  generators  of  a  plant  to  the 
earth.  Its  effect  may  be  only  slight,  or  it  may  be  such  as  to  make 
the  use  of  the  telephone  impracticable.  This  condition  is  liable 
to  occur  where  electric  lines  use  the  earth  as  a  return  circuit. 
The  effect  of  conduction  upon  a  grounded  system  may  be  practi- 
cally overcome  by  the  use  of  what  is  known  as  the  McCluer 
device.  This  consists  of  a  wire  suspended  upon  the  telephone 
poles  and  to  which  the  wires  of  the  telephone  company  are  con- 
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nected  at  both  ends,  and  which  serves  as  a  return  circuit  in  place 
of  tie  earth.  Conduction  may  be  'more  completely  avoided  and 
overcome  by  a  complete  metallic  circuit 

Where  the  wires  of  two  or  more  electric  lines  are  suspended 
parallel  to  each  other,  the  more  powerful  and  changing  current 
in  the  wires  of  one  line  induces  a  current  upon  the  other  wire, 
which  produces  variations  in  the  weaker  line  corresponding  to 
those  upon  the  stronger  wire.  This  is  called  induction.  In  many 
instances  its  effect  is  such  as  to  prevent  die  successful  transmis- 
sion of  messages  over  telephone  wires.  The  injury  to  a  telephone 
line,  due  to  induction,  can  be  avoided  by  making  the  telephone 
line  a  full  metallic  circuit,  and  eliminating  the  effect  of  the 
parallelism  by  transposition.  That  is,  for  illustration,  where  a 
power  line  and  a  telephone  line  are  parallel,  one  on  each  side  of 
the  highway,  the  telephone  line  a  full  metallic  circuit,  the  lines 
are  so  built  that  for  certain  regular  distances  the  outside  wire 
of  the  one  line  is  so  transposed  on  its  poles  or  crossarms  that  it 
becomes  an  inside  wire  of  the  line,  and  the  inside  wire  is  carried 
to  the  outside  of  the  pole,  and  becomes  the  outside  wire.  If 
such  transposition  is  properly  done  by  each  of  such  parallel 
lines,  ordinarily,  the  interference  by  induction  is  overcwne. 

The  use  of  the  earth  for  the  purpose  of  forming  the  return 
section  of  an  electric  circuit  is  a  right  which  is  common  and 
universal,  and  of  which  no  person  can  be  permitted  to  have  an 
exclusive  privilege  or  monopoly.  Such  use  enables  what  is  known 
as  a  grounded  telephone  line  to  be  built,  using  but  a  single  wire, 
the  return  circuit  being  furnished  by  grounding  or  connecting 
each  end  of  such  wire  with  the  earth.  The  earth,  then,  is  a  con- 
ductor forming  a  part  of  an  electric  current,  acting  as,  and  per- 
forming the  same  office  of,  a  wire  used  for  the  return  section  of 
an  electric  current.  It  may  be  likened  to  a  great  wire  to  which 
all  persons  may  of  right  freely  attach  the  two  ends  of  their  wires, 
and  thus  complete  the  electric  circuit  of  their  telephone  or  other 
electric  line.  If  two  or  more  electric  lines  used  one  line  in 
common  for  their  return  circuits,  it  would  seem  that  the  line  of 
higher  power  would,  to  some  extent,  disturb  the  line  of  weaker 
power,  and  the  degree  of  disturbance  would  depend  upon  the 

degree  of  power  used  by  the  line  of  higher  power. 
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The  testimony  introduced  diows,  without  conflict,  that  the 
transmission  line  was  built  on  the  opposite  side  of  the  hi^way 
from  the  telephone,  on  25-foot  poles,  60  poles  to  the  mile;  80- 
foot  poles  over  all  crossings;  two  Ko.  6  wires,  transposed  once 
every  mile ;  insulators  sufficient  for  a  25,000  volt  circuit,  but  the 
line  only  carrying  18,200  volts  circuit;  the  line  properly  guyed, 
insulated,  and  well  built.  There  is  no  sho)ving  that  there  are  any 
modem  appliances  or  methods  in  use  to  prevent  inducticm  which 
were  not  used  in  the  construction  of  this  transmission  line.  The 
showing  is  that  the  transmission  line  was  built  a  single-phase 
line,  not  a  three-phase  line,  and  that  no  static,  lightning,  or  over- 
head wire  was  used. 

The  engineer  in  our  employ  reports  that  the  transmission 
line  should  equip  its  line  with  insulators  of  a  higher  voltage 
rating  than  the  insulators  now  used  by  it 

The  only  testimcmy  offered  in  the  hearing  as  to  the  use  or 
value  of  the  static  wire  or  overhead  lightning  wire,  is  that  the 
purpose  of  such  wire  is  primarily  to  arrest  and  carry  off  the 
lightning.  It  is  put  there  for  the  protection  of  the  plant  and 
the  users  of  the  power.  It  takes  the  place  of  lightning  arresters. 
Its  function  is  to  carry  to  the  earth  the  charges  induced  by  light- 
ning discharges. 

A  single-phase  line  is  one  constructed  with  but  two  wires.  A 
three-phase  is  one  built  with  three  wires.  If  the  same  voltage 
is  to  be  carried  by  a  single-phase  line  and  a  three-phase  line,  it 
is  apparent  that  in  the  case  of  the  single-phase  line  two  wires 
are  carrying  the  whole  load,  while  in  a  three-|^se  line  the  load 
is  carried  by  three  wires.  It  is  also  apparent  that  each  of  the 
different  systems  is  carrying  no  more  or  less  than  the  same  load ; 
the  total  in  each  case  is  the  same.  It  is  the  voltage,  electro- 
motive force,  electric  pressure,  or  potential  which  causes  what 
is  called  induction.  The  total  induction  of  either  a  single-phase 
system  or  a  three-phase  system,  when  each  line  is  carrying  the 
same  voltage,  must  be  the  same. 

So  far,  then,  as  induction  is  concerned,  it  makes  no  practical 
difference  whether  the  transmission  line  is  a  single-phase  or 
three-phase  system.  If  the  transmission  line  had  been  built  as 
a  three-phase  system,  it  would  have  had  the  same  effect  upon 
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the  telephone  plant  as  the  single-j^hase  line  that  was  built  This 
statement  is  based  upon  the  assumption  that  each  of  such  lines 
was  equally  well  built 

Manifestly,  the  only  interest  the  telephone  company  could 
have  in  the  transmission  line  being  built  like  the  line  between 
Cresco  and  Decorah  would  be  for  the  protection  of  its  telephone 
line, — ^to  avoid  interference.  If,  then,  the  failure  to  put  on  a 
static  wire,  and  the  building  of  a  single-phase  system  instead 
of  a  three-phase  line,  did  not  affect  the  telephone  line  more 
than  a  three-phase  line  with  a  static  wire  would  have  affected 
it,  it  is  very  clear  that  the  telephone  c(Hnpany  cannot  be  heard 
to  complain  if  such  failure  in  no  manner  injures  it,  and  the 
performance  of  which  would  in  no  manner  be  beneficial  to  the 
telephone  company.  One  cannot  have  redress  who  has  sustained 
no  injury,  and  where  no  injury  is  threatened,  unless  the  per- 
formance of  the  act  would  have  been  beneficial.  Thus,  we  reach 
the  conclusion,  if  we  grant  the  contract  is  one  which  this  Com- 
mission could  in  any  way  enforce,  that  the  enforcement  of  it 
would  be  an  idle  thing  in  so  far  as  concerns  the  building  of  a 
single-phase  system  and  the  failure  to  provide  an  overhead  or 
static  \vire.  If  the  telephone  company  had  been  contracting  for 
the  building  of  a  line  for  it,  no  doubt  it  might  enforce  its  con- 
tract, either  by  action  for  specific  performance  or  by  action  for 
damages  sustained;  or,  it  might  refuse  to  accept  the  line  as 
built    But  in  this  case  it  does  not  stand  in  such  position. 

As  to  the  objection  that  the  operation  of  a  transmission  line 
along  a  highway  will  be  dangerous  and  impossible  to  safeguard 
the  crossings,  it  is  enough  to  say  that  our  statute  provides  for 
the  construction  of  transmission  lines,  and  such  crossings,  prop- 
erly safeguarded,  are  being  continually  built  and  maintained,  in 
the  cities  and  towns,  and  throughout  the  country.  Such  objection 
is  not  good. 

The  testimony  on  the  part  of  the  complainant  shows  that  it 
has  three  rural  lines,  one  of  which  parallels  the  transmission 
line  for  6  miles,  and  two  lines  paralleling  it  for  2^  miles.  These 
are  grounded  lines,  and  they  are  seriously  affected  by  the  opera- 
tion of  the  transmission  line, — "practically  put  out  of  business." 
The  two  witnesses  who  testified  on  behalf  of  the  telephone  com- 
pany say  that,  in  addition  to  the  ground  lines  above  described, 
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the  telephone  company  has  on  the  same  poles,  and  paralleling 
the  transmission  line,  a  toll  line,  which  is  a  metallic  circuit,  and 
that  the  transmission  line  "didn't  seem  to  affect  the  toll  line. 
It  is  not  interfered  with  by  this  power  line."  Upon  this  showing 
by  the  complainants,  it  is  very  clear  that  their  grounded  lines  are 
interfered  with,  but  that  its  toll  line,  which  is  a  metallic  circuit, 
is  not  interfered  with  or  injuriously  affected  by  the  operation 
of  the  transmission  line  which  parallels  the  lines  of  the  telephone 
company.  From  these  facts,  we  are  justified  in  reaching  the 
conclusion  that  the  transmission  line,  in  so  far  as  concerns  a 
metallic  circuit  telephone  line,  is  properly  constructed,  is  properly 
insulated  and  transposed,  and  that  the  trouble  is  with  the 
grounded  telephone  lines. 

There  was  no  attempt  on  the  part  of  the  complainants  to  show 
that  a  transmission  line  could  be  so  constructed  as  to  avoid  in- 
terference with  a  grounded  telephone  line,  except  that  they 
showed  no  interference  in  the  Cresco-Decorah  line.  But  on 
the  part  of  the  transmission  company  there  was  testimony  to  the 
effect  that  there  was  no  way  to  bnild  a  transmission  line  parallel 
with  a  grounded  telephone  line,  along  the  same  highway,  so  as 
to  prevent  noises  or  interference  on  the  grounded  line.  The 
two  witnesses  for  the  complainant  testified  that  on  the  grounded 
lines  between  Cresco  and  Decorah,  and  which  were  paralleled  by 
a  three-phase  "wishbone-construction"  transmission  Une,  the 
telephone  line  was  not  interfered  with.  Mr.  *  Hurmence,  the 
manager  of  the  transmission  line,  testified  that  he  had  talked 
over  the  line  of  the  complainant,  and  also  over  the  telephone 
line  between  Cresco  and  Decorah,  and  "couldn't  see  much  differ- 
ence between  using  that  line  and  the  one  between  Cresco  and 
Decorah.  I  found  noises  in  them.*'  We  give  greater  weight  to 
the  testimony  of  Mr.  Hurmence  on  this  matter  than  to  the  two 
witnesses  for  complainant,  because  he  seemed  to  be  equally  as 
honest  as  the  witnesses  for  complainant,  and  he  has  had  five 
years'  experience  in  the  telephone  business.  They  had  no  ex- 
perience. In  addition  to  that,  he  is  corroborated  by  experience, 
which  makes  it  evident  that,  with  rare  exceptions,  a  grounded 
telephone  line  cannot  be.  operated  satisfactorily  parallel  with  a 
transmission  line. 

The  only  person  who  described  the  conditi<»i  of  the  lines  of 
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the  telephone  company,  and  the  telephone  lines  between  Cresco 
and  Decorah,  was  Mr.  Hnrmence,  and  of  them  he  said,  speaking 
of  the  lineg  between  Cresco  and  Decorah,  they  "were  up  in  good 
shape,  wires  all  pulled  up,  insulators  all  on,  and  a  well-con- 
structed line.  .  •  .  The  trees  were  trimmed  away  from  the 
wireg/'  Of  the  lines  of  the  Hawkeye  Co-operative  Telephone 
Company  he  said :  "This  telephone  line,  from  a  telephone  stand- 
point, is  in  bad  condition.  Had  been  broken  and  spliced,  and 
there  was  a  hook  or  high  joint  that  would  not  let  the  current 
pass  through  readily.  There  was  no  spring  in  the  line  and  it 
was  not  pulled  up.  The  wire,  when  put  in,  was  not  galvanized. 
The  line  is  a  continuous  rusty  wire  and  the  line  is  not  trimmed 
out.    There  was  no  trimming  done  at  all." 

Since  the  hearing  of  this  case,  we  have  had  the  lines  of  both 
the  companies  involved  in  this  matter  examined  by  an  electrical 
engineer  in  our  employ.  From  his  report,  we  learn  that  where 
the  wires  of  the  telephone  company  enter  the  houses  they  are 
fastened  to  the  wood,  and  no  insulating  bushing  is  used,  and 
that  in  some  places,  where  examined  by  him,  the  wires  of  its  line 
were  resting  on  wood  between  the  brackets  and  poles,  and  were 
not  insulated. 

The  physical  condition  of  the  line  of  the  telephone  company 
wiU  probably  account,  in  some  considerable  measure,  for  the 
"noises." 

The  only  testimony  on  the  subject  shows  that  the  transmission 
line  was  built,  in  all  respects,  like  the  line  from  Cresco  to 
Decorah,  except  it  is  a  one-phase  line ;  the  same  system ;  no  wire 
was  put  above,  and  "wishbone  construction"  was  not  used. 
Neither  of  which  things  have  anything  to  do  with  induction, 
which  causes  the  noise. 

In  nearly  all  cases,  the  troubles  to  a  grounded  telephone  line 
consequent  upon  such  line  being  parallel  to  a  transmission 
line  along  a  highway  may  be  overcome  by  making  the  telephone 
line  a  full  metallic  circuit,  and  properly  transposing  the  line. 
The  only  evidence  as  to  the  cost  of  making  the  telephone  line 
a  full  metallic  circuit  is,  "it  would  not  cost  more  than  $15  a 
mile  at  the  most,"  and  that  it  would  cost  the  transmission  line 
at  least  $3,000  to  rebuild  it  as  a  three-phase  line  and  put  on  a 
static  wire.  From  our  investigation,  and  the  evidence  in  this 
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case,  such  expenditure  on  the  part  of  the  transmission  line  would 
be  valueless  to  it  and  afford  no  relief  to  the  telephone  company. 
Since  this  testimony  was  taken  prices  of  material  haver  advanced, 
so  that  the  figures  given  above  should  not  be  accepted. 

The  relief  asked  by  the  telephone  company  partakes  very 
largely  of  the  nature  of  an  application  for  an  injunction.  •  We 
think  a  court  would  not  be  justified  in  granting  an  injunction 
upon  a  petition  containing  such  allegations,  and  supported  only 
by  the  proofs  offered  in  this  case,  and  in  that  respect  the  powers 
of  this  Commission  are  no  greater  than  the  powers  of  a  court 
It  being  possible,  at  small  cost,  to  so  modify  or  change  the  system 
of  the  telephone  line  that  both  it  and  the  transmission  line  could 
use  the  same  highway,  without  substantial  interference  with  or 
destruction  of  the  property  of  either,  the  transmission  line  should 
not  be  denied  the  right  to  the  use  of  the  highway. 

[3]  If  the  telephone  company  is  entitled  to  recover  damages 
for  any  interference  caused  by  the  transmission  line,  and  for  the 
cost  of  so  changing  its  plant  as  to  avoid  interference  caused  by 
the  transmission  line,  such  relief  cannot  be  granted  by  this  body, 
but  must  be  found  in  the  courts. 

This  Commission  cannot  be  bound  by  contracts  entered  into 
between  electrical  lines,  fixing  the  manner  in  which  a  transmis- 
sion line  shall  be  built.  To  permit  the  manner  of  building  such 
lines  to  be  a  matter  of  contract  between  the  companies  interested 
might  lead  to  very  unsatisfactory  results. 

If,  however,  we  were  inclined  to  give  consideration  to  the 
contract  between  the  parties,  there  is  the  question  as  to  the 
power  of  this  Commission  to  enforce  such  contract  Such  power 
and  jurisdiction,  however,  are  in  the  court,  and  relief  by  the  tele- 
phone company,  if  it  is  entitled  thereto,  should  be  sought  in  that 
foruni. 

Under  the  laws  of  this  state,  we  have  no  jurisdiction  over  the 
telephone  company,  and  therefore  no  power  to  make  or  enforce 
any  orders  affecting  it 

We  have  reached  the  conclusion  that  the  insulation  of  the 
transmission  line  would  be  improved  if  it  would  use  insulators 
of  a  higher  voltage  rating,  and  we  therefore  order  that  the 
Sumner  Light  &  Power  Company  insulate  its  line  with  insulators 
of  a  higher  voltage  rating  than  are  now  being  used  by  it 
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We  recommend  to  the  Hawkeye  Co-operative  Telephone  Com- 
pany that  it  improve  its  line  by  placing  glass  insulators  where 
its  wires  are  now  resting  on  wood  between  the  brackets  and  poles, 
and  we  would  suggest  that  insulating  bushing  be  used  where  the 
wires  pass  through  the  walls  of  the  houses,  and  that  the  trees 
along  its  line  should  be  properly  trimmed  so  as  not  to  interfere 
with  the  line. 

This  decision  shall  not  be  adopted  by  this  Commission  as  a 
precedent  for  cases  involving  the  original  issuance  of  franchises 
where  the  Commission  has  power  to  prescribe  the  terms  and 
conditions  upon  which  said  franchises  shall  be  granted,  nor  where 
said  terms  have  been  prescribed  in  the  franchises  as  issued,  nor 
in  regard  to  future  changes  that  may  be  necessitated  on  the 
transmission  line  involved  in  this  case,  in  order  to  reduce  inter- 
ference of  a  substantial  dbaracter. 

The  objections  of  the  telephone  company  should  be,  and  they 
are  hereby,  dismissed. 

Board  of  Eailroad  Commissioners,  Clifford  Thome,  Chair- 
man ;  Jno.  A.  Quiher,  E.  D.  Chassell,  Commissioners. 


I7NITED  STATES  DISTRICT  COURT,  E.  D.  MICHIOAN,  8.  D« 

ANN  AEBOR  EAILEOAD  COMPANT 

V. 

FELLOWS  et  aL 
(280  Fed.  387.) 

Mnj%$neUan^  Preliminary  order '^  When  not  granted. 

1.  A  preliiQinary  injimcticm  agamst  the  enforconent  of  a  passenger 
rate  statute  and  orders  of  the  CommissioiL  fixing  freight  rates  will  not 
be  granted  where  the  railroad  company  has  aoqoiesoed  in  the  rates  for 
several  years,  where  the  public  cannot  be  adequately  protected  if  the 
injunction  issues,  and  where  there  can  be  a  speedy  trial  on  the  merits. 

Valuation  —  Co9t  of  reproduction  leea  depreciation  —  When  not  meae^ 
ure  of  present  value, 

2.  The  cost  of  reproduction  less  depreciaticm  is  not  the  measure  of 
the  present  value  of  the  property  of  a  railroad  company  in  all  esses, 
since  value  may  be  affected  by  density  of  traffic  and  obsolescence. 
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Valuation'^  Might  of  toay  and  sttUion  grounds  ^-Methods  of  fixing 
value, 

3.  The  value  placed  upon  a  railroad  right  of  way  and  ataticm 
grounds  by  witnesses  speaking  from  aotual  knowledge  should  be  adopted 
in  preference  to  that  reached  by  applying  to  such  property,  without  im- 
provements, the  estimated  value  of  adjacent  land,  including  all  build: 
ings  and  other  improvements,  and  then  adding  overheads. 

Vepreciation^  Accrued  ^Moadhed  and  trade  atructure. 

4.  Accrued  depreciation  should  be  taken  into  consideration  in 
valuing  a  railroad  roadbed  and  track  structure  for  rate  making. 

Valuation^' Railroad  roadbed^- Adaptation  and  aolidifioation'^Ap* 
preciation, 

5.  No  allowance  should  be  made  in  a  railroad  rate  valuation  for 
appreciation  of  the  roadbed,  merely  on  testimony  that  a-larger  number 
of  section  men  are  required  to  keep  a  new  railroad  in  condition  than  an 
old  one. 

Valuation '^  Cost    of   reproduction  ^^  Overhead    charges  ~~  Contingen- 
cies. 

6.  In  estimating  the  cost  of  reproduction  of  existing  railroad  prop- 
erty in  a  valuation  for  rate  making,  no  allowance  should  be  made  for 
contingencies,  especially  where  the  costs  of  construction  are  fixed  at  top 
prices  charged  by  contractors  who  assume  the  risk  of  contingent  losses. 

Valuation  —  Working  capital  —  Amount! 

7.  A  railroad  company  is  not  entitled  to  a  working  capital  equal 
to  the  average  excess  of  working  liabilities  over  working  assets  exclu- 
sive of  cash  on  hand  and  fuel,  material,  and  supplies  on  hand;  since 
this  would  amount  to  a  capitalization  of  debts  of  the  company. 

ValtuUion  —  Raili*oads -^  Property  not  in  use  ~~  Passenger  rates, 

8.  In  the  valuation  of  railroad  property  to  determine  the  rea- 
sonableness of  a  2-cent  passenger  fare,  car  ferries  and  dock  property 
should  not  be  considered  where  the  company  has  discontinued  its  trans- 
lake  passenger  business  and  the  statute  does  not  affect  the  rates  and 
charges  for  lake  transportation. 

Depreciation '^ Annual  charge^- When  not  allou?ed. 

9.  A  railroad  company  is  not  entitled  to  make  a  charge  for  annual 
depreciation  where  it  appears  that  the  moneys  expended  in  grading,  in 
the  purchase  of  new  ties  and  rails,  in  the  construction  of  new  and  bet- 
ter bridges,  trestles,  and  culverts,  and  of  new  fences,  in  building  and  re- 
building station  houses  and  other  structures,  and  upon  the  fixed  prop- 
erty in  general,  have  been  sufficient  to  restore  current  depreciation  and 
to  keep  the  property  up  to  an  unusually  high  standard  of  efficiency  and 
condition. 

Apportionment '^  Railroads -^  Passenger  and  special  service, 

10.  An  apportionment  of  revenues  and  expenses  as  between  passenger 
service  and  mail  express  and  milk  service,  on  the  same  cars,  is  palpably 
erroneous  where  the  conclusions  are  based  on  the  assumption  that  the 
month  of  August  is  representative  of  the  entire  year;  where  the  ex- 
penses of  operating  sleeping,  dining,  parlor,  and  official  cars  are  charged 
to  the  passenger  service,  and  the  revenues  therefrcnn  are  credited  to  the 
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special  or  outside  seryice;  where  in  making  the  division  between  the  two 
services  on  the  relative  ton-mile  use  of  car-floor  space  the  excess  weight 
of  the  heavier  special  service  cars  is  not  charged  to  the  special  service; 
and  where  a  charge  has  been  made  to  passenger  service  of  all  of  the 
boz-baggage  cars,  although  three  quarters  of  the  space  therein  was  used 
for  the  special  service. 
JELetum  ^^  ConflS€Hition -^  Failure  of  proof, 

11.  The  Michigan  2>Cent  Passenger  Fare  Law  and  freight  rates  fixed 
by  the  Commission  are  not  shown  to  be  confiscatory  as  to  a  railroad  re- 
ceiving a  return  on  the  value  of  its  property  of  6.53  per  cent  at  the 
lowest  and  of  11.816  per  cent  at  the  highest. 

[Preliminary  decision  June  5,  1915;  on  the  merits  March  1,  1916.] 

Bill  in  equity  to  set  aside  the  Michigan  2-Cent  Passenger  Fare 
Law  and  orders  of  the  Michigan  Eailroad  Commission  fixing 
frei^t  rates.  Motion  for  preliminary  injunction  denied;  bill 
dismissed  on  final  hearing  of  the  merits. 

Before  Knappen  and  Denison,  Circuit  Judges,  and  Sessions, 
District  Judge,  under  §  266  of  the  Judicial  Code  (Act  March  3, 
1911,  chap.  231,  36  Stat  at  L.  1162  [Comp.  Stat.  1913,  § 
1243] )• 

Appearances:  Hearing  on  preliminary  injunction,  Alexan- 
der L.  Smith,  of  Toledo,  Ohio,  for  plaintiff ;  Grant  Fellows,  At- 
torney General,  and  David  H.  Crowley  and  L.  W.  Carr,  Assist- 
ant Attorneys  General,  of  Lansing,  Michigan,  for  defendants. 

Per  Curiam: 

[1]  This  preliminary  injunction  is  not  sought  to  preserve  an 
existing  situation  against  a  threatened  change,  but  rather  to 
modify  a  condition  in  which  the  railroad  company  has  acqui- 
esced for  several  years.  No  bond  which  can  be  required  from 
plaintiff  can  be  practically  and  completely  efficacious  to  protect 
the  traveling  public,  if  an  injunction  should  now  issue  and  if 
plaintiff  should  finally  fail.  There  is  a  presumption  that  the 
challenged  act  of  the  Michigan  legislature  is  constitutional. 
These  considerations,  peculiar  to  such  a  case  as  this,  forbid  the 
issue  of  the  temporary  writ,  unless  it  is  made  reasonably  clear 
that,  upon  the  record  as  it  stands,  plaintiff  is  entitled  to  the  relief 
sought. 

Lf  the  final  hearing  were  to  be  delayed  one  or  two  years,  as 
counsel  seem  to  think  probable,  we  would  have  to  pass  definitely 
at  this  time  upon  the  application  as  presented.    In  that  event,  we 
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should  require  further  development  of  the  facts  in  some  direc- 
tions— as,  for  example,  regarding  the  depreciation  charge  to  oper- 
ating expenses  recommended  by  the  Interstate  Conmierce  Com- 
mission, but  not  actually  made  by  plaintiflF,  and  the  propriety  of 
employing  the  factor  of  speed  in  reaching  the  composite  use  unit 
adopted  by  plaintiff,  as  well  as  the  accuracy  of  the  speeds  as- 
sumed; but,  if  a  speedy  final  hearing  can  be  had,  these  addi- 
tional matters  can  be  there  developed  to  better  advantage  than  by 
ex  parte  affidavit  We  are  satisfied  that  such  final  hearing  can 
be  had,  and  within  a  very  brief  time;  and  we  therefore  shall 
not  now  either  grant  or  deny  the  injunction,  but  shall  hold  the 
application  open  for  the  present,  pending  hearing  of  the  principal 
case  upon  the  merits,  and  without  prejudice  to  further  consider- 
ation or  action,  either  on  our  own  motion  or  on  motion  of  either 
party,  should  circumstances  later  make  it  necessary. 

The  reason  why  it  has  been  assumed  that  there  must  be  a  long 
delay  seems  to  be  that  detailed  expert  adversary  appraisals  are 
thought  to  be  necessary.  We  are  not  so  impressed.  The  differ- 
ence between  the  valuation  claimed  by  plaintiff  and  the  valuation 
fixed  by  the  state  for  taxing  purposes  is  not  great  enough  to  re- 
quire such  appraisals.  From  the  evidence  now  available  to  both 
parties,  it  would  seem  that  the  court  could  fix  an  approximate 
valuation,  and  we  cannot  think  that  the  issue  whether  or  not 
there  is  'confiscation  could  be  controlled  by  the  comparatively 
small  difference  which  might  develop  between  the  result  of  de- 
tailed appraisal  and  the  result  obtainable  by  more  general 
methods. 

We  all  concur  in  the  belief  of  the  district  judge,  who  will  be 
the  trial  judge,  that,  under  the  facts  shown  by  the  record  and 
those  of  which  the  court  takes  judicial  notice,  neither  party  can 
be  prejudiced  by  requiring  prompt  final  hearing  on  the  merits. 

The  clerk  will  notify  both  counsel  of  the  filing  of  this  memo- 
randum. 

On  the  Merits. 

Appearances:  Joseph  B.  Cotton,  of  New  York  city,  Chaimcey 
Colton,  of  Duluth,  Minnesota,  and  Alexander  L.  Smith,  of  To- 
ledo, Ohio,  for  plaintiff;  Grant  Fellows,  Attorney  General,  and 
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David  H.  Crowley  and  L.  W.  Carr,  Assistant  Attorneys  General^ 
of  Lansing,  Hichigan,  for  defendants. 

Sessions,  District  Judge,  delivered  the  opinion  of  the  court : 

The  sole  question  to  be  determined  in  this  case  is  whether,  as 
applied  to  plaintiff's  railroad,  the  Michigan  2-Cent  Passenger 
Fare  Law  and  certain  freight  rates  established  by  the  Michigan 
Railroad  Commission  pursuant  to  statutory  authority  are  confis- 
catory. This  question  is  mainly  one  of  fact.  The  properties  of 
railroad  companies  and  other  public  utility  corporations  are  de- 
voted to  public  use,  and  therefore  are  necessarily  subject  to  pub- 
lic regulation  within  constitutional  limitations.  Such  corpora- 
tions are  clothed  with  imusual  powers,  and  owe  a  corresponding 
duty  to  exercise  those  powers  fairly  and  reasonably  and  for  the 
public  good.  Every  charter  or  franchise  granted  to  such  a  corpo- 
ration contains  a  direct  obligation  to  yield  obedience  to  the  law- 
ful mandates  of  the  sovereignty  to  which  it  owes  its  existence. 
Eailroad  property  is  so  far  public  in  its  nature  as  to  be  subject 
at  all  times  to  reasonable  l^slative  regulation,  and,  on  the  other 
hand,  is  so  far  private  in  character  that  its  owners  cannot  be  de- 
prived of  any  part  thereof  without  just  compensation.  On  one 
side  is  the  imperative  duty  to  render  required  service  at  a  rea- 
sonable rate,  and  upon  the  other  side  is  the  absolute  right  to  be 
permitted  to  earn  a  fair  return  upon  the  capital  necessarily  in- 
vested in  the  enterprise. 

The  power  to  control  and  regulate  public  utility  corporations 
is  vested  in  the  legislative,  and  not  in  the  judicial,  branch  of  the 
government  Courts  can  neither  make  rates  nor  review  and  re- 
vise those  made  by  competent  authority.  Unless  the  law-making 
body  so  far  transgresses  fundamental  law  as  to  commit  a  legisla- 
tive theft,  the  courts  may  not  interfere.  With  reference  to  per- 
mitted returns  upon  invested  capital,  the  margin  between  full 
and  complete  adequacy  and  confiscation  may  be  quite  wide. 
Hence,  in  a  doubtful  case,  a  court  may  not  substitute  its  judg- 
ment for  that  of  the  legislature.  Hence,  also,  the  settled  rule 
that,  to  warrant  a  decree  declaring  a  rate  statute  invalid,  the 
proof  that  such  statute  necessarily  results  in  confiscation  must  be 
clear,  satisfactory,  and  convincing. 

Precisely  what  is  the  just  compensation  without  which  the 
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use  is  seldom  easy  to  determine.  It  camiot  be  measured  by  any 
yardstick  of  mathematical  certainty.  It  must  vary  with  the 
varying  conditions  and  circumstances  of  each  particular  prob- 
lem. Eates  which,  with  efficient  and  economical  management, 
yield  a  return  equal  to  that  received  in  other  business  ventures 
of  similar  character  and  attended  with  like  risks,  can  never  be 
adjudged  to  be  confiscatory.  But  the  rate-making  power  is  not 
confined  within  such  narrow  limits.  While  the  rate  of  interest 
established  by  law  upon  money  investments,  in  the  absence  of 
express  contract,  may  not  measure  correctly,  or  even  with  ap- 
proximate accuracy,  the  return  which,  as  a  matter  of  business 
policy,  railroad  carriers  should  be  permitted  to  earn  upon  the 
fair  value  of  their  properties  employed  in  the  public  service,  it 
may  well  be  doubted  that  any  court  would  be  justified  in  setting 
aside  and  holding  for  naught  a  legislative  enactment  which  per- 
mitted net  earnings  equal  to  or  not  materially  less  than  the  in- 
terest allowed  by  statute  upon  obligations  containing  no  specific 
agreement  in  that  regard.  At  any  rate,  the  circumstances  would 
have  to  be  very  unusual  and  the  showing  very  convincing  to  per- 
suade a  court  so  to  do. 

Here,  as  in  most  rate  cases,  the  problem  to  be  solved  is  one 
of  values,  revenues,  and  expenses,  and  the  division  or  apportion- 
ment of  such  values,  revenues,  and  expenses  between  the  passen- 
ger and  freight  operations,  and  then  between  the  interstate  and 
the  intrastate  services  of  the  railroad,  and,  finally,  the  finding 
of  the  net  return  upon  its  intrastate  passenger  and  freight  busi- 
ness. The  revenues  of  the  road  have  been  ascertained  and  appor- 
tioned accurately,  and  in  that  regard  there  is  no  controversy. 
The  real  contest  is  concerning  values  and  expenses  and  their 
apportionment  or  division.  One  of  the  chief  difficulties  encoun- 
tered is  to  assign  correctly  the  expenses  of  the  maintenance  and 
operation  of  the  property  used  in  common  in  the  various  kinds 
of  traffic.  The  passenger-fare  statute  here  attacked  was  enacted 
in  1907,  and  the  orders  of  the  Railroad  Commission  with  ref- 
erence to  freight  rates,  of  which  complaint  is  made,  were  issued 
and  became  effective  in  1914  and  1915.  The  period  of  time  cov- 
ered by  the  proofs  is  the  two  fiscal  years  ending  June  30,  1915. 
The  record  in  this  case  consists  for  the  most  part  of  the  annual 
reports  of  the  Ann  Arbor  company  to  its  stockholdCTS  for  the 
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years  1907  to  1916,  inclusive,  numerons  schedules  or  tables,  pre- 
pared at  the  suggestion  and  request  of  the  court,  and  setting 
forth  in  minute  detail  the  claims,  theories,  and  computations  of 
the  respective  parties,  and  a  large  volume  of  oral  testimony  in 
the  main  explanatory  of  the  schedules  or  tables  so  presented. 

Values. 

The  first  important  factor  in  determining  the  net  return  which 
the  railroad  company  is  receiving  is  the  value  of  the  property 
upon  which  such  return  is  to  be  computed.  According  to  plain- 
tiff's schedules,  prepared  by  its  chief  engineer,  the  total  present 
value  (as  of  June  80,  1914)  of  its  property  in  Michigan,  exclu- 
sive of  working  assets,  oar  ferries,  and  dock  property,  is  $8,- 
631,967,  made  up  of  these  items:  Fixed  property  of  every 
kind,  $5,100,872;  rolling  stock,  $2,351,271;  and  "overheads," 
$1,179,824.  According  to  the  same  schedules  the  total  present 
value  (as  of  June  30,  1915)  of  its  Michigan  property,  exclusive 
of  working  assets,  car  ferries,  and  dock  property,  is  $8,307,455, 
made  up  of  these  items:  Fixed  property,  $4,925,657;  rolling 
stock,  $2,207,725 ;  and  "overheads,"  $1,174,073.  According  to 
other  schedules  prepared  for  plaintiff  by  an  expert  accountant,  its 
working  capital  for  the  year  1914  was  $306,688,  and  the  value  of 
that  part  of  the  station  building  in  Toledo,  Ohio,  used  for  general 
administrative  purposes,  was  $26,735,  making  a  total  value  of  all 
properties  in  Michigan,  except  car  ferries  and  docks,  for  that 
year,  $8,964,390.  In  1915,  according  to  the  same  expert,  the 
corresponding  figures  were  as  follows:  Working  capital,  $327,- 
487 ;  station  building  at  Toledo,  $25,092 ;  and  total  value,  $8,- 
660,034. 

[2]  Cost  of  Reprodv^ction  New  Less  Depreciation. — ^Plaintiff 
has  proceeded  upon  the  theory  that  the  cost  of  reproduction  new 
less  accumulated  depreciation  correctly  represents  the  present 
value  of  its  fixed  property  and  rolling  stock.  This  method  of  as- 
certaining values  has  received  the  approval  of  courts  in  a  number 
of  cases,  and  perhaps  is  the  best  general  method  yet  devised.  But 
it  cannot  be  applied  in  all  cases  and  under  all  conditions.  In 
its  use  some  important  elements  of  value  are  ignored.  Among 
other  elements  so  partly  or  wholly  ignored  are  density  of  popu- 
lation and  traffic  and  obsolescence  of  equipment    It  requires  the 
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same  number  of  ties  and  tons  of  steel  rails^  and  it  costs  approxi- 
mately the  same  ambimt  of  money,  to  construct  the  roadbed  and 
track  of  a  railroad  through  a  sparsely  settled  country  furnishing 
little  traffic  as  through  a  densely  populated  territory  between 
large  terminals,  yielding  a  large  amount  of  business.  The  cost 
of  reproducing  the  roadbed  and  track  of  an  old  railroad  which 
has  served  its  purpose  and  exhausted  its  traffic  is  nearly,  if  not 
quite,  as  large  as  the  expense  of  rebuilding  the  same  parts  of  a 
railroad  the  traffic  and  earnings  of  which  are  constantly  increas- 
ing. The  northwest  one  third  of  plaintiff's  line  of  road  traverses 
a  sparsely  settled  and  little  improved  country,  from  which  the 
timber,  at  one  time  its  chief  asset,  has  been  removed,  and  which 
at  present  contributes  to  the  railroad  only  a  comparatively  small 
amount  of  intrastate  revenues.  It  is  conceded  that,  were  it  not 
for  its  translake  interstate  business,  this  division  or  part  of  the 
railroad  could  not  live.  Such  conditions  may  call  for  higher 
rates,  but  they  do  not  make  for  greater  values.  In  the  schedules 
here  under  consideration  the  roadbed  and  track  in  this  division 
are  given  the  same  value,  mile  for  mile,  as  the  roadbed  and  track 
between  Owosso  and  Toledo.  It  must  be  apparent  that  such  a 
computation  is  erroneous  both  in  theory  and  in  fact. 

Some  of  plaintiff's  freight  cars  are  old  and  out  of  date,  and, 
because  of  their  small  size  and  capacity,  cannot  be  used  economi- 
cally imder  present  competitive  conditions.  Some  of  its  passenger 
coaches  are  not  modem.  Its  gasolene  motor  cars  were  con- 
structed in  1911.  Since  then  there  have  been  many  improve- 
ments in  the  design  and  structure  of  gasolene  motors.  The  ad* 
vance  in  railroad  motor  construction  has  beai,  to  a  lesser  extent 
and  degree,  similar  to  that  made  in  the  automobile  industry.  An 
agent  of  the  builder  of  these  motor  cars  testified  that  cars  of  their 
type  are  not  now  being  built  The  theory  of  reproducti(Mi  new 
less  a  fiat  percentage  of  annual  depreciation  does  not  sufficiently 
recognize  the  lessening  of  values  of  equipment  by  reason  of  its 
becoming  obsolete.  However,  for  the  purpose  of  this  case  and 
for  want  of  a  better  one,  this  method  of  determining  values  may 
be  adopted,  although  it  is  not  approved  in  its  entirety. 

[3]  Right  of  Way  and  Station  Grounds. — The  valuation 
placed  upon  the  right  of  way  and  station  grounds,  exclusive  of 
all  improvements  thereon,  is  $397,104,  to  which  sum  has  been 
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added  more  than  14  per  cent  thereof  for  so-called  ''overheads." 
This  basic  valuation  has  been  reached  by  applying  to  the  right 
of  way  without  improvements  the  estimated  values  of  adjacent 
landSy  including  all  buildings  and  other  improvements.  It  is 
sufficient  to  say  that  this  method  of  computing  values  and  the 
practice  of  adding  ''overheads'*  to  actual  values  are  contrary  to 
the  letter  and  the  spirit  of  the  rule  laid  down  by  the  Supreme 
Court  in  the  Minnesota  Rate  Cases  (Simpson  v.  Shepard)  230 
TJ.  S.  362,  67  L.  ed.  1611,  48  L.R.A.(]Sr.S.)  1151,  83  Sup. 
Ct.  Rep.  729,  Ann.  Cas.  1916A,  18.  Numerous  witnesses  for 
the  defendants  have  testified  that  the  aggregate  present  value 
of  the  lands  constituting  plaintiffs  right  of  way  and  station 
grounds  is  the  sum  of  $246,615.  Apparently  these  witnesses 
speak  from  actual  knowledge,  and  their  valuations  are  adopted 
as  being  more  nearly  correct. 

Fences. — Plaintiffs  valuation  of  the  fences  along  its  right  of 
way  at  $125,440  is  conceded  to  be  erroneous,  and  defendants' 
figures  ($54,908)  will  be  substituted  therefor. 

[4]  Depreciation. — Contrary  to  the  schedules  presented,  and 
notwithstanding  the  testimony  of  the  engineers,  counsel  for  plain- 
tiff, at  the  final  arguments,  earnestly  insisted  that  no  deprecia- 
tion should  be  charged  against  the  roadbed  and  track  structure 
of  the  railroad.  This  contrition  cannot  be  sustained.  The  evi- 
dence shows  that  the  life  of  ties  is  from  eight  to  ten  years,  and 
of  steel  rails  and  track  fastenings  about  tw^Qty  years.  Ballast 
must  be  renewed,  and  bridges,  trestles,  and  culverts  decay  and 
must  be  r^laced.  In  short,  each  unit  of  the  track  structure 
is  perishable,  and,  notwithstanding  repairs,  at  s(Mne  time  reaches 
the  end  of  its  life.  The  engineers  testify  that  a  track  structure 
as  old  as  that  of  the  Ann  Arbor  company  in  normal  condition  is 
100  per  cent  efficient,  but  only  about  80  per  cent  in  value  as 
measured  by  cost  of  reproduction  new.  The  depreciation  here 
allowed  is  in  substantial  conformity  to  such  testimony. 

[6]  Appreciation. — Counsel  for  plaintiff  also  insist,  and  the 
evidence  indicates,  that  the  roadbed  of  a  railroad  appreciates  in 
value,  at  least  during  the  first  few  years  after  construction.  The 
grade  becomes  more  compact  and  solid  with  age  and  use,  and 
the  slopes  of  the  grade  and  the'  ditches  become  covered  with 
vegetation,  which  tends  to  prevent  erosion.    However,  no  allow- 
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ance  is  made  for  such  appreciation  in  any  of  plaintiffs  schedules 
or  computations,  and  there  is  no  evidence  from  which  the  value 
of  such  appreciation  can  be  determined  with  any  degree  of  cer- 
tainty. It  is  true  that  one  witness  testified  that  a  larger  num- 
ber of  section  men  are  required  to  keep  in  condition  a  new  rail- 
load  than  an  old  one.  This  may  be  owing  to  the  fact  that  a 
new  railroad  is  seldom  in  a  normally  perfect  condition  of  com- 
pletion at  the  beginning  of  its  operation.  At  any  rate,  this  testi- 
mony does  not  furnish  a  sound  basis  for  the  allowance  of  addi- 
tional values. 

[6]  Overheads. — Proceeding  upon  the  theory  that  values  are 
to  be  ascertained  and  fixed  upon  1±ie  basis  of  the  actual  rebuild- 
ing of  the  railroad,  plaintiff  has  added  overheads  amounting  to 
upwards  of  $1,000,000  and  composed  of  the  following  items: 
4  J  per  cent  of  the  reproduction  cost  of  its  fixed  properties,  with- 
out depreciation  for  "survey  and  engineering  expenses  and  sup- 
erintendence during  construction;*'  4  per  cent  of  the  reproduc- 
tion cost  (without  depreciation)  of  its  fixed  properties  and 
rolling  stock,  including  engineering  expenses^  for  "interest  during 
construction  (8  per  cent)  and  legal  expenses  and  organization 
(1  per  cent)  ;"  and  for  "contingencies  7^  per  cent,  depreciated 
to  5^  per  cent**  on  the  total  reproduction  cost  of  its  fixed  and 
personal  property.  Possibly  it  may  be  permissible  in  a  rate 
case  like  this  one,  where  values  are  computed  by  the  method  of 
reproduction  less  depreciation,  to  add  something  for  engineering 
expenses  and  interest  during  construction  and  for  l^al  and  or- 
ganization expenses,  although  the  last  item  is  more  than  doubt- 
ful. But  the  evidence  in  the  present  case  furnishes  no  warrant 
or  justification  for  an  allowance  for  contingencies.  Contingen- 
cies are  said  to  be  of  two  kinds :  Those  of  inventory  and  those 
of  construction.  In  these  days  of  highly  systematized  work  there 
is  little  chance  of  omissions  in  inventory,  and,  while  in  theory 
this  railroad  is  to  be  reconstructed,  in  fact  it  is  already  built  and 
in  operation,  and  there  can  be  no  unknown  contingencies  of  con- 
struction. Moreover,  costs  of  construction  whidi  make  up  plain- 
tiffs valuations  have  been  fixed  at  top  prices  charged  by  contrac- 
tors and  builders,  who  assume  all  the  risks  of  contingent  losses. 
Ties  are  valued  from  10  to  26  per  cent  higher  than  the  actual 
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figured  upon  the  basis  of  contract  prices  from  10  to  30  per  cent 
greater  than  those  prevailing  even  in  these  days  of  high  prices. 
In  isLcty  each  item  or  class  of  property  has  been  valued  sufficiently 
high  to  include  a  safe  and  sufficient  margin  for  contingencies, 
and  no  sound  reason  exists  for  the  allowance  of  an  additional 
lump  sum  to  cover  improbable  losses. 

[7]  Working  Capital. — The  right  of  a  railroad  company  to 
include  in  its  property,  upon  which  it  is  entitled  to  earn  a  fair 
return,  a  reasonable  amount  of  working  assets,  such  as  cash,  fuel, 
materials,  and  supplies,  which  it  actually  owns  and  has  on  hand^ 
cannot  bo  seriously  questioned.  In  this  instance  plaintiiFs  ex- 
pert accountant  has  fallen  into  a  serious  and  obvious  error  in 
computing  the  amount  of  such  working  capital  In  his  compu- 
tation he  has  found  the  average  "excess  of  working  liabilities 
over  working  assets,"  ^^ exclusive  of  cash  on  hand  and  fuel,  ma- 
terial, and  supplies  on  hand,"  and  has  called  such  excess  work- 
ing capital.  He  has  thus  attempted  to  capitalize  the  debts  of 
the  company.  From  the  annual  reports  of  the  company  it  ap- 
pears that  the  cash  on  hand  which  is  shown  in  the  same  table  or 
schedule  is  not  available  for  use  in  the  operation  of  the  railroad. 
Most  of  it  consists  of  special  deposits  to  meet  interest  and  other 
obligations.  It  fairly  appears,  however,  that  the  railroad  com- 
pany had  material,  fuel,  and  other  supplies  on  hand  in  1914  of 
the  value  of  $149,570,  and  in  1915  of  the  value  of  $144,265. 

[8]  Car  Ferries  and  Docks. — Plaintiff  daims  that  its  car 
ferries  and  dock  property  are  worth  $761,346.  Before  the  final 
hearing  of  this  case,  plaintiff  had  discontinued  its  translake  pas- 
senger business,  and  a  very  small  percentage  of  its  translake 
freight  business  is  intrastate.  Besides,  the  statute  and  orders 
here  attacked  do  not  affect  or  control  in  any  way  the  rates  or 
charges  for  lake  transportation.  Competitive  conditions  are  sole- 
ly responsible  for  the  unremunerative  charges  for  this  service. 
It  follows  that,  at  least  as  to  passenger  rates,  the  value  of  the  car 
ferries  and  dock  property  should  not  be  considered. 

Summary, — Condensed  schedules  or  tables  of  the  values  of 
plaintiff's  property  in  Michigan,  revised  and  corrected  as  above 
stated,  are  as  follows: 
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1014. 

Kight  of  waj  and  station  grounds   $   246,915.00 

Other  fixed  property   4,633,236.00 

Engineering  expenses  during  construction  (4i  per  cent  of  $5,- 

446,638)    245,098.00 

Rolling  stock  and  equipment 2,351,271.00 

Interest  during  construction  and  legal  expenses  and  organiza- 
tion (4  per  cent  of  $9,083,115)    363,325.00 

Working  capital    149,570.00 

Toledo  terminal  used  for  general  administrative  purposes  ....  25,735.00 

Total    $8,014,850.00 

1915. 

Right  of  way  and  station  grounds  . . . . , $   246,615.00 

Other  fixed  property 4,457,144.00 

Engineering  expenses  during  construction  (4^  per  cent  of  $5,- 

488,766)     246,995.00 

Rolling  stock  and  equipment 2,207,725.00 

Interest  during  construction  and  legal  expenses  and  organiza- 
tion (4  per  cent  of  $9,002,631)    360,105.00 

Working  capital    144,265.00 

Toledo  terminal  used  for  general  administratiye  purposes  ....        25,736.00 

Total    $7,687,941.00 

Assignment  and  Allocation  of  Property  Values  and  Operating 

Expenses. 

In  the  apportionment  and  division  of  values  and  operating 
expenses  of  the  railroad  property  in  common  service  in  all  classes 
of  traffic,  the  experts  upon  both  sides  of  this  controversy  have 
advanced  and  employed  many  methods  and  theories,  the  greater 
number  of  which  are  new,  untried,  and  hence  unapproved.  To 
discuss  these  theories  separately  and  in  detail  would  prolong  this 
opinion  beyond  reasonable  or  proper  limits.  However,  in  the 
view  taken,  it  is  unnecessary  to  enter  upon  such  a  discussion. 
The  right  result  and  conclusion  will  be  reached  if,  except  as 
otherwise  stated,  the  theories  and  methods  of  plaintiff's  expert 
witnesses  are  accepted  and  employed.  But  it  must  be  distinctly 
understood  that  the  acceptance  for  convenience  is  not  an  approval 
of  such  theories. 

One  of  the  theories  so  advanced  merits  at  least  a  brief  consid- 
eration, because  it  lies  at  the  foundation  of  plaintiff's  case,  and 
therefore  has  been  pressed  with  much  insistence.  In  its  division, 
as  between  passenger  and  freight  services,  of  the  right  of  way, 
roadbed,  and  track  structure,  and  of  the  operating  expenses  inci- 
dent to  such  property,  plaintiff  has  employed  what  is  known  as 

the  'locomotive  ton-mile  ratio"  or  factor.    This  ratio  is  an  essen- 
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tial  part  of  the  so-called  ^'Oklahoma  theory/'  which,  after  the 
decision  of  the  Supreme  Court  in  the  Minnesota  Rate  Cases, 
some  of  the  railroads  in  the  Southwest  evolved  in  an  attempt  to 
meet  the  requirements  of  that  decision.  An  allocation  made 
in  accordance  with  the  locomotive  ton-mile  ratio  proceeds  upon 
the  assumed  basis  that  the  ton  weight  of  a  locomotive,  without 
its  tender,  multiplied  by  the  number  of  miles  traveled,  correctly 
represents  the  measure  of  the  use  of  the  roadbed  and  track  struc- 
ture in  the  service  in  which  the  locomotive  is  employed,  and  also 
accurately  measures  the  proportion  of  the  expenses  of  the  up- 
keep or  maintenance  of  the  roadbed  and  track  to  be  assigned  to 
such  service.  So  far  as  known  this  ratio  has  not  been  adopted 
by  any  court  In  Boyle  v.  St.  Louis  &  S.  F.  R.  Co.  (D.  C.) 
P.Tr.R.1916A,  49,  222  Fed.  539,  it  was  urged,  but  not  employed, 
because,  in  that  case,  it  was  found  unnecessary  to  make  a  division 
of  either  property  or  expenses.  It  is  difficult  to  perceive  how 
either  the  use  or  the  expense  of  maintenance  of  such  property  can 
be  measured  even  approximately  with  a  factor  which  wholly 
ignores  the  train  and  the  load  behind  the  engine.  It  is  true  that 
the  locomotive  is  a  unit  of  property  common  to  both  services. 
But  there  the  analogy  ceases.  It  seems  obvious  that  a  locomo- 
tive pulling  a  short  passenger  train  weighing  about  200  tons  does 
not  make  the  same  use  of  the  track  and  roadbed  as  it  does  when 
hauling  a  long  train  of  loaded  freight  cars  weighing  upwards  of 
1,000  tons,  whether  such  use  is  reckoned  by  traffic  carried,  results 
accomplished,  time  consumed,  or  wear  and  tear.  No  sound  rea- 
son has  been  given  for  claiming  that  an  engine  with  a  short  and 
light  load  of  empty  cars  makes  the  same  use  of  the  track  as  does 
the  same  engine  with  a  long  train  of  heavily  loaded  freight  cars. 
It  is  said  that  the  speed  of  the  train  is  an  important  element,  and 
that  this  theory  recognizes  the  higher  speed  of  the  passenger 
train.  Except  in  the  very  limited  sense  of  charging  more  prop- 
erty and  more  expense  to  the  passenger  service^  the  locomotive 
ton-mile  theory  does  not  recognize  or  take  into  account  the  ele- 
ment of  speed,  any  more  than  do  those  theories  which  are  based 
partly  or  wholly  upon  the  weight  and  mileage  of  the  entire  train. 
The  relation  between  increased  speed  and  increased  use  is  not 
shown.    Limited  or  fast  trains  are  not  run  upon  the  Ann  Arbor 

railroad,  and  the  evidence  shows  that  the  difference  in  wear  upon 
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the  track  caused  by  differences  in  the  speeds  of  slow  trains  is 
neither  measurable  nor  appreciable.  This  theory  may  be  a  step 
in  advance  of  old  theories  which  have  been  rejected  and  dis- 
carded, but  it  does  not  meet  all  the  requirements  of  a  case  like 
the  present  one. 

Through  the  courtesy  of  the  parties  to  this  suit,  the  computa- 
tions, the  results  of  which  are  herein  stated,  have  been  made  and 
carefully  verified  by  two  expert  accountants, — Mr.  Piper,  of  the 
Ann  Arbor  company,  and  Mr.  Parker,  of  the  attorney  general's 
office,  working  together, — and  hence  are  accurate  and  correct. 

Allocation  to  Passenger  and  Freight  Services, — Applying 
plaintiff's  theories  and  ratios  to  the  corrected  values  above  stated, , 
the  resultant  assignment  of  property  values  to  the  passenger  and 
freight  services,  respectively,  is  as  follows : 


1914. 

Passenger. 

Freight. 

Total. 

Fixed  property 

$1,663,526.00 

83,554.00 

366,108.00 

102,701.00 

42,279.00 

7,275.00 

$3,216,32^.00 

161,544.00 

1,985,078.00 

260,624.00 

107,201.00 

18,460.00 

$4,879,^51.00 

Enffineering    expenses    

Rollins'    stock     

245,098.00 
2.351.271  00 

Interest,  legal  expenses,  etc.  .. 
Working  capital   

363,325.00 
149,570.00 

Toledo  terminal 

25  735  00 

Totals   

$2,265,533.00 

$5,749,317.00 

$8,014,850.00 

Supplemental  to  the  above,  plaintiff  has  added  to  the  passen- 
ger values  and  subtracted  from  the  freight  values  the  sum  of 
$79,360,  as'a  so-called  fuel  adjustment.  In  other  words,  it  is  a 
charge  and  credit  for  freight  property  employed  in  the  carriage 
of  fuel  and  other  materials  used  in  the  passenger  service.  Such 
adjustment  is  incomplete  and  incorrect,  in  that  no  allowance  is 
made  for  the  carriage  upon  passenger  trains  of  materials  used 
and  persons  employed  in  the  freight  service.  This  item  would 
amount  to  a  considerable  sum  and  might  offset  the  charge  so 
made.  However,  again  adopting,  but  not  approving,  the  charge 
and  credit  so  made,  and  adding  such  amount  to  the  passenger 
side  and  subtracting  it  from  the  freight  side  of  the  accoimt,  the 
final  figures  are:  Passenger,  $2,344,893;  and  freight,  $5,669,- 
957. 

[9]  Expenses. — Depreciation,  over  and  above  mere  repairs,  is 
constantly  taking  place  in  the  perishable  units  of  railroad  prop- 
erty, and,  for  rate-making  purposes,  the  owner  is  entitled  to  in- 
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1915. 

Passenger. 

Freight. 

Total. 

$1,634,519.00 

86,828.00 

402,261.00 

106,778.00 

42,777.00 

7,440.00 

$3,069,240.00 

161,167.00 

1,805,474.00 

263,327.00 

101,488.00 

17,652.00 

$4,703,759.00 

Engineering  exp^ises  

Rolling  Bt<X!k   

246,995.00 
2,207,725.00 

Interest,  legal  expenses,  etc.   . 
Working  capital   

360,106.00 
144,265.00 

Toledo  terminal 

25,092.00 

Totals 

$2,279,593.00 
+67,776.00 

$6,408,348.00 
—67,776.00 

$7,687,941.00 

Fuel  adjustment  ...r 

Final  totals   

$2,347,369.00 

$5,340,672.00 

$7,687,941.00 

dude  in  operating  expenses  such  a  sum  of  money  as  will  make 
good  this  depreciation.  In  this  instauce,  plaintiff's  chief  engineer 
has  estimated  the  annual  depreciation  of  its  fixed  property  at  up- 
wards of  $235,000,  and  at  first  this  amount  was  added  to  operat- 
ing expenses.  Later  it  was  conceded  that  this  sum  should  be 
reduced  to  $108,175.42.  The  reduction  in  the  value  of  fences 
further  reduces  the  amount  so  claimed  to  about  $96,000.  The 
evidence  shows  conclusively  that  plaintiff  is  not  entitled  to  make 
any  charge  for  annual  depreciation  of  fixed  property,  for  the  rea- 
son that  such  depreciation  has  already  been  taken  care  of  by 
moneys  expended  and  charged  upon  the  company's  books  to 
operating  expenses.  The  annual  reports  of  the  company  show 
that  the  moneys  expended  in  grading,  in  the  purchase  of  new 
ties  and  rails^  in  the  construction  of  new  and  better  bridges, 
trestles,  and  culverts,  and  of  new  fences,  in  building  and  rebuild- 
ing station  houses  and  other  structures,  and  upon  the  fixed  prop- 
erty in  general,  have  been  sufficient  to  restore  current  deprecia- 
tion and  to  keep  the  property  up  to  an  unusually  high  standard 
of  efficiency  and  conditiom  The  general  manager  of  another 
railroad,  who  made  a  trip  of  inspection  over  this  railroad  for  the 
purpose  of  qualifying  himself  to  testify  in  this  case,  expressed 
great  surprise  at  the  almost  perfect  conditions  which  he  found. 
The  vice  president  and  general  manager  of  the  Ann  Arbor  com- 
pany testifies  that  there  is  little  or  no  deferred  maintenance  in 
the  roadway,  track,  and  structures,  and  that  the  property  is  as 
well  maintained  as  traffic  conditions  warrant.  There  is  no  show- 
ing as  to  what  part,  if  any,  of  the  little  deferred  maintenance 
which  exists  has  arisen  and  occurred  during  the  years  1914  and 

1915  here  under  consideration.  With  this  charge  for  annual  de- 
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preciation  of  fixed  property  omitted,  the  account  of  expenses, 
revenues,  and  returns  in  Michigan  stands  as  follows : 


1914, 

Passenger. 

Freight. 

TotaL 

Revenues   ( actuAl ) 

$646,324.26 
510,245.73 

$1,401,753.84 
1,239,285.97 

$2,048,078.10 

ODftTfttinfiT  CXT>€91flefl    ....  t  t  ...  . 

1,749,531.70 

Net  income    ....•••. 

$    136,078.53 
2,344,893.00 
5.803% 

$632,891.57 
507,101.05 

$  .162,467.87 
5,669,957.00 
2.865% 

$1,644,696.37 
1,415,292.00 

$   298,546.40 

Value  of  property   

8,014,850.00 

Rate   of   return    

3.724% 

1915. 
Revenues   (actual)    

$2,277,587.94 

Operatini?  expenses 

1,922,393.05 

Net  income    

$    125,790.52 
2,347,369.00 
5.359% 

$    229,404.37 
5,340,572.00 

4.296% 

$    355,194.89 

Value  of  property 

7,687,941.00 

Rate  of  return 

4.620% 

[10]  Auxiliary  Service. — ^Plaintiflf  carries  mail,  express,  and 
milk  (Jn  its  passenger  cars  and  trains.  During  ten  or  twelve 
weeks  in  the  summer  season  it  gives  sleeping  car  and  parlor  car 
service  and  an  increased  dining  car  service.  These  outside  serv- 
ices require  additional  expenditures  and  yield  separate  revenues. 
Hence  a  further  division  of  passenger  revenues,  expenses,  and 
property  values  becomes  necessary.  The  schedules  showing  this 
division,  prepared  by  plaintiffs  expert  accountant,  are  so  incom- 
plete, inaccurate,  and  misleading  as  to  be  of  little  value.  In 
making  these  schedules  the  accountant  has  erroneously  assumed 
that  the  maximum  month  of  August  is  representative  of  the 
entire  year.  He  has  charged  aU  of  the  expenses  of  operating 
the  sleeping,  dining,  parlor,  and  official  cars  to  the  passenger 
service,  and  as  a  crowning  inconsistency  has  credited  all  of  the 
revenues  derived  from  those  cars  and  from  station  and  train 
privileges  and  telegraph  receipts  to  special  or  outside  service. 
His  ratio  of  division  is  claimed  to  be  the  relative  ton-mile  use  of 
car-floor  space  devoted  to  the  passenger  and  baggage  and  outside 
services  respectively.  Sleepers,  diners,  and  chair  cars  are  much 
heavier  than  the  ordinary  day  coach.  The  expert  accountant  says 
that,  to  obtain  a  correct  ratio,  the  weight  of  the  heavier  cars 
should  be  divided,  and  the  part  thereof  equal  to  the  weight  of  a 
day  coach  should  be  charged  to  the  passenger  and  baggage  serv- 
ice, and  the  excess  weight  to  special  service.  In  making  his 
computations  he  has  so  charged  the  passenger  service,  but  he 
has  failed  to  charge  the  excess  weight  to  the  special  service.     He 
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has  also  charged  to  the  passenger  service  all  of  the  box  baggage 
cars^  although  three  quarters  of  the  space  in  those  cars  was  de- 
voted to  the  carriage  of  milk  and  express.  By  such  erroneous 
computations  he  obtains  for  the  year  1914  a  divisional  ratio  of 
84,19  per  cent  for  passenger  and  baggage,  and  15.81  per  cent 
for  milk,  express,  and  mail  service,  and  for  the  year  1915  a  like 
ratio  of  84.55  per  cent  and  15.45  per  cent  The  least  that  can 
be  done  is  to  correct  such  palpable  and  inexcusable  mathematical 
errors.  If  the  ^cess  virei^t  of  diners,  sleepers,  and  chair  cars 
is  placed  in  the  column  of  auxiliary  service,  where  it  belongs 
upon  the'accoimtant's  own  theory,  and  no  other  change  is  made 
in  this  schedule,  the  resultant  ratio  for  the  year  1914  will  be 
79.55  per  cent  for  passenger  and  baggage  and  20.45  per  cent 
for  auxiliary  service;  and  for  1915,  80.97  per  cent  for  passen- 
ger and  baggage  and  19.03  per  cent  for  auxiliary  service.  By 
a  similar  computation,  which  at  least  has  the  merit  of  being 
mathematically  correct,  and  which  covers  the  operations  of  the 
entire  year  1914,  one  of  the  expert  accountants  for  the  defendants 
obtains  a  ratio  of  77.73  per  cent  for  passenger  and  baggage,  and 
22.27  per  cent  for  auxiliary  service.  Another  of  the  numerous 
errors  in  these  schedules  consists  of  crediting  first  to  the  passen- 
ger and  then  to  the  auxiliary  service  all  of  the  telegraph  receipts, 
amounting  in  1914  to  $1,962.24  and  in  1915  to  $2,172.34.  Of 
these  amounts  there  shotdd  be  credited  to  the  freight  service  in 
1914  the  sum  of  $860.25,  and  in  1915  the  sum  of  $922.14. 
After  adjusting  the  item  of  tel^aph  receipts  and  applying  the 
corrected  ratios  to  plaintiff's  schedules  and  to  the  corrected  values 
and  expenses  hereinabove  stated,  the  accounts  stand  as  follows: 


1914. 


Passenger 

and 
Bagg^ige. 


Auxiliary. 


Hevenues    

Expenses    • 

Net  income  

Value  of  property 

Bate  of  return 

1915, 

Revenues   

Expenses    

Net  income  

Value  of  property 

Rate  of  return  

P.U.R.1917B. 


$528,203.69 
405,900.48 


$    122,303.21 

1,865,362.00 

6.657% 

$523,508.78 
402,201.68 


$    121,307.10 

1,900,665.00 

6.382% 


$113,944.86 
109,431.65 


$  4,513.21 
479,531.00 
0.941% 

$103,281.65 
99,071.07 


$  4,210.58 
446,704.00 
0.943% 
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If  the  ratios  of  plaintiflPs  accountant  (84.19%  :15.81%  in 
1914,  and  84.55%  :15.45%  in  1915)  be  applied  to  the  corrected 
Values  and  expenses,  and  the  receipts  be  properly  credited,  the 
.resultant  rates  of  return  will  be  5.380  per  cent  from  passenger 
and  baggage  and  5.559  per  cent  from  auxiliary  service  in  1914^ 
and  5.563  per  cent  from  passenger  and  baggage  and  4.164  per 
cent  from  auxiliary  service  in  1915.  Plaintiff  insists  that,  un- 
der its  contract  with  the  government,  it  is  carrying  mail  at  a 
considerable  loss,  and  that  its  milk  traffic  is  not  profitable,  unless 
considered  and  treated  as  a  mere  transportation  by-product. 
Hence,  it  may  be  fairly  assumed  that  the  le^er  rate  of  return 
from  outside  services  is  more  nearly  correct  than  the  gi*eater  one. 

[11]  Intrastate  and  Interstate, — The  contention  that  the  cost 
per  mile  of  the  transportation  of  an  intrastate  passenger  is  greater 
than  that  of  an  interstate  passenger  is  probably  sound.  But 
here,  in  one  respect  at  least,  the  claim  is  pressed  too  far.  Plain- 
tiff's accountant  first  divides  the  expenses  of  passenger  and  bag- 
gage service  into  terminal  and  line  haul.  The  further  and  final 
division  of  terminal  property  values  and  expenses  is  based  upon 
the  assumption  that  each  intrastate  passenger  uses  the  Michigan 
station  privileges  twice,  once  in  entraining  and  once  in  detrain- 
ing, and  that  each  interstate  passenger,  other  than  interline,  uses 
such  privil^es  but  once.  Hence,  to  obtain  the  number  of  ter- 
minal use  units  assigned  to  intrastate  and  interstate  sei-vices  re- 
spectively, the  whole  number  of  intrastate  passengers  is  multi- 
plied by  two,  the  number  of  interline  interstate  passengers  is  also 
multiplied  by  two,  and  the  number  of  interstate  passengers,  other 
than  interline^  is  multiplied  by  one.  The  record  shows  that, 
upon  the  Ann  Arbor  railroad,  the  average  journey  of  the  inter- 
state passenger  is  more  than  two  and  one-half  times  longer  than 
that  of  the  intrastate  passenger.  It  thus  appears  that,  by  the 
method  of  computation  here  employed,  the  terminal  property 
values  and  expenses  per  passenger  mile  apportioned  to  the  intra- 
state service  are  approximately  five  times  in  amount  those  appor- 
tioned to  the  interstate  service.  The  record  also  shows  that,  in 
each  year,  about  250,000  intrastate  passengers  pay  cash  fares 
upon  the  train,  and  hence  make  little  or  no  use  of  the  station 
privileges ;  and,  further,  that  quite  a  number  of  so-called  stations 
are  mere  platforms  or  sheds^  without  agents  or  other  attendants. 
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But,  again  applying  plaintiff's  theories^  and  recasting  the  figures 
to  conform  to  the  necessary  changes  in  values  and  expenses,  the 
final  schedules  are  as  follows : 


X^  KBBCIl^Cl  . 

1914. 

Interstate. 

Intrastate. 

Total. 

Revenues    ( actual ) 

$137,592.86 
101,876.38 

$390,610.83 
304,024.10 

$      86,586.73 
1,362,988.00 
6.353% 

$395,799.27 
314,926.76 

$      80,872.51 
1,460,012.00 
6.639% 

$528,203.69 

£xDense8    .......••. 

405«900.48 

Net  income 

$  35,716.48 
602,374.00 

7.110% 

$127,709.61 

87,274.92 

$122,303.21 

Value  of  DFODertv  ........... 

1,865,362.00 

Rate  of  return 

6.557% 

1915. 
Revenues    ( actual )    •  •  •  •  • 

$523,508.78 

Expenses   •••••. 

402,201.68 

Net  income  

$  40,434.59 
440,653.00 
9.176% 

$121,307.10 

Value  of  oroDertv 

1.900,665.00 

Rate  of  return 

6.382% 

Freight. 


1914. 

Interstate. 

Intrastate. 

Total. 

Revenues    ( actual )    

$1,091,002.70        $310,751,141    $1,401,753.84 

Expenses 

985,544.391          253.741.581      1.239.285.97 

' 

' 

Net  income •. 

$105,458.31 

$57,009.56 

$776,502.00 

110,259.00 

$162,467.87 

Value  of  property 

$4,893,455.00 
517,994.00 

$5,669,957.00 

Boat     property      (erroneously 
stated)     

628,253.00 

Total  values • . . . . 

$6,411,449.00 
1.948% 

$1,287,567.00 
1,149,914.26 

$886,761.00 
6.428% 

$357,129.37 
265,377.74 

$91,751.63 

776,605.76 
11.816% 

$6,298,210.00 

Kate  of  return , . , 

2.679% 

1015. 
Revenues    ( actual ) , 

$1,644,606.37 

Expenses   

1,415,292.00 

Net  income  

$137,652.74 

5,305,084.24 
2.595% 

$229,404.37 

Value    of    property,    including 
boats,  $741,018.00   

6,081,590.00 

Rate  of  return 

3.772% 

To  even  summarize  in  this  opinion  the  many  computations 
which  have  been  made  since  the  hearing  of  this  case  would  only 
add  to  the  unfortunate  confusion  and  perplexities  already  exist- 
ing. The  results  herein  stated  are  those  most  favorable  to  plain- 
tiif.  The  work  sheets  of  all  computations  will  be  preserved,  and 
will  be  available  at  any  time  to  the  parties  or  their  counsel. 

The  evidence  shows  that  much  more  than  one  half  of  plaintiff's 
revenues  are  derived  from  the  transportation  of  interstate 
freight,  and  that  a  large  part  of  such  freight  is  low  grade,  and 
produces  but  little  more  income  than  expenses.  It  is  apparent 
that  the  inadequacy  of  return,  of  which  complaint  is  made,  re- 
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suits  from  this  traffic,  rather  than  from  the  intrastate  business 
of  the  railroad.  Untried  and  imperfect  theories  which  conflict 
with  actual  conditions  are  unsafe  guides,  and  furnish  no  war- 
rant for  judicial  nullification  of  l^slative  enactments.  Plaintiff 
has  failed  in  its  attempt  to  prove  that  the  intrastate  rates  fixed 
by  the  Michigan  statute  and  by  the  orders  of  the  state  Bailroad 
Commission  are  confiscatory. 

A  decree  will  be  entered,  diRmisfling  the  bill  of  complaint^  with 
costs  to  the  defendants  to  be  taxed. 


MISSOURI  PUBIilO  SERYIOE  COMKISSION. 

PAUL  M.  CULVEB 

V. 

ST.  JOSEPH  &  GBAND  ISLAND  BAILWAY  COMPANY  et  al 

[Case  No.  610.] 
(4  Mo.  P.  S.  C.  R.  381.) 

Service  »  Abandonment »  Railroad  'branch  line. 

1.  A  railroad  should  not  be  required  to  restore  service  on  an  aban- 
doned branch  line  which  it  operated  under  a  lease,  where  it  would  be 
obliged  to  enter  into  contracts  with  other  railroads  owning  and  con- 
trolling the  various,  railroad  lines,  and  not  parties  to  the  proceeding, 
and  where  doubt  exists  as  to  the  justification  of  requiring  the  railroads 
to  make  such  contracts. 

Service  »  Jurisdiction   of  Commission  »  BestoraUon  of  service  — 
Abandoned  railroad. 

2.  A  railroad  holding  the  legal  title  to  an  abandoned  railroad 
branch  line  is  subject  to  the  jurisdiction  of  the  Missouri  Commission 
with  reference  to  service  on  such  line,  although  the  line  had  been 
operated  only  by  a  lessee  company. 

Service  »  Railroads  »  Abandonment, 

3.  The  facts  and  circumstances  must  justify  an  order  requiring 
operation  of  an  abandoned  portion  of  a  railroad,  sinoe  the  railroad's 
obligation  and  the  demands  of  the  public  are  reoiprooal. 

Service  *  Railroads  —  Abandonment  *  VnprofUuble  branch  Une  — 
Return  as  a  whole. 

4.  A  railroad  cannot  abandon  service  on  an  unprofitable  branch 
line  where  there  is  a  public  demand  for  service  and  the  revenues  of 
the  system  as  a  whole  are  adequate,  unless  the  cost  of  operating  the 
branch  line,  sought  to  be  abandoned,  is  so  great  in  comparison  with 
the  public  benefits  derived  therefrom  that  it  would  be  unreasonable  to 
require  a  continuance  of  operation. 
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Service  ^BaUroadB^  Abandonment  ^Branch  Une^  Trial, 

5.  A  railroad  is  obliged  to  make  a  bona  fide  trial  at  operating  a 
supposed  unprofitable  branch  line  as  a  condition  precedent  to  abandon- 
ing service. 
Service '^Bailrtmde^Abandminteni^  Consent  of  the  aUxte, 

0.  A  railroad  cannot  voluntarily  abandon  an  unprofitable  branch 
line  without  c<Misent  of  or  action  by  the  state. 
Service •^ Jurisdiction    of   CovMniseion^ Abandon   service^ Trial. 

7.  The  Missouri  Commission  has  no  power  to  authorize  a  railroad 
to  abandon  a  branch  line  and  to  remove  its  property  on  the  ground 
that  operation  would  be  at  a  loss,  where  the  owner  has  never  attempted 
to  operate  the  line  and  has  failed  to  show  by  satisfactory  evidence  that 
the  operating  cost  would  be  out  of  proportion  to  the  public  benefit  to 
be  derived  therefrom. 

Service '^Jurisdiction  of  Commission '-^  Abandoned  railroad  brandh 
Une. 

8.  The  Missouri  Commission  has  power  to  compel  the  owner  of  an 
abandoned  railroad  branch  line  to  restore  service  in  the  absence  of  sat- 
isfactory evidence  that  its  operation  would  result  in  losses  to  such  an 
extent  as  to  hamper  it  in  maintaining  adequate  service  on  the  remain* 
ing  part  of  its  system. 

Service  ^  Railroads  »  Abandonment  —  Unprofitable  branch  line  — 
Trial. 

9.  Upon  a  complaint  to  require  restoration  of  service  on  an  aban- 
doned railroad  branch  line  which  had  been  operated  only  1^  a  lessee, 
and  which  the  owner  averred  could  be  operated  only  at  a  loss,  the 
Missouri  Commission  required  the  owner  to  operate  the  line  for  a 
trial  period  of  one  year  and  to  report  to  ths  Commission  in  detail  the 
results  of  such  trial. 

[March  24,  1016.] 

Complaint  seeking  restoration  of  freight  and  passenger  serv- 
ice on  an  abandoned  railroad  branch  line;  order  requiring  owner 
to  operate  the  line  for  a  trial  period  of  one  year  and  to  report  to 
the  Commission  the  result  of  such  trial. 

Appearances:  K.  E.  Culver  for  complainant;  J.  G.  Trimble 
for  Quincy,  Omaha,  &  Kansas  City  Eailroad  Company;  L.  J. 
Easton  for  St  Joseph  &  Grand  Island  Eailway  Company. 

McQuillin,  Commissioner: 

L  STATEMENT  OF  THB  CASE. 

1.  Outline  of  {he  Issties: 

Complainant  seeks  by  Commission  order  the  restoration  ol 

freight  and  passenger  service  on  a  branch  railroad. 
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Specifically,  the  complainant,  Paul  M.  Culver,  a  farmer  by 
occupation,  asks  that  the  defendants,  "or  such  of  them  as  may 
be  the  owners  or  lessees"  of  the  railroad  property  hereinafter 
mentioned,  be  required  by  order  of  the  Commission  to  operate 
the  branch  line  of  railway  and  furnish  train  service  thereon  for 
freight  and  passengers  running  from  Trimble,  Hardin  township, 
Clinton  county,  Missouri,  to  Gower,  Atchison  township,  Clinton 
county,  Missouri,  a  distance  of  10.47  miles. 

The  defendants  are  the  St.  Joseph  &  Grand  Island  Kailway 
Company,  Quinoy,  Omaha,  &  Kansas  City  Eailroad  Company, 
the  Northern  Railroad  Company,  and  the  Northern  Connecting 
Railroad  Company. 

The  St.  Joseph  &  Grand  Island  Railway  Company  filed  its 
separate  answer,  alleging  in  substance  that  it  does  not  now  own, 
nor  has  it  ever  owned,  any  franchise  or  railway  facilities  in 
Missouri,  except  a  portion  of  a  railroad  bridge  spanning  the 
Missouri  river  at  St.  Joseph  and  a  short  piece  of  track  at  the 
east  end  of  said  bridge ;  that  for  some  years  prior  to  September  1, 
1914,  it  operated  trains  between  St.  Joseph  and  Kansas  City 
over  the  lines  of  railways  of  other  railroad  companies,  including 
the  branch  line  above  mentioned  known  as  the  "Gower  branch," 
and  owned  by  the  Quincy,  Omaha,  &  Kansas  City  Railroad  Com- 
pany; that  in  entering  Kansas  City  it  operated  over  the  line 
of  railway  of  the  Kansas  City  Southern  Railway  Company 
imder  ia  certain  trackage  agreement;  that  said  agreement  was 
canceled,  effective  September  1,  1914,  and  since  then  it  had  no 
way  of  Qperating  trains  into  Kansas  City,  as  it  had  no  terminals 
or  trackage  facilities  there,  and  as  a  result  it  became  impossible 
for  it  to  continue  the  operation  of  its  line  of  railway  between 
St.  Joseph  and  Kansas  City;  that  the  entire  revenue  derived 
from  the  continued  operation  of  said  railway  would  not  have 
paid  more  than  a  small  fraction  of  the  expenses  incident  to  such 
operation ;  that  thereupon  it  canceled  its  trackage  contracts  with 
other  lines  of  railway  over  whose  tracks  it  had  operated  trains 
between  St  Joseph  and  Kansas  City,  and  on  September  1,  1914, 
discontinued  the  operation  of  trains  between  St.  Joseph  and 
Kansas  City;  and  that  finally  it  is  beyond  its  power  to  continue 

the  operation  of  trains  over  such  Gtower  branch,  and  that  even. 
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if  it  could  do  wOy  it  would  he  oppressiye  and  inequitable  to  re- 
quire Budi  continued  operation. 

The  Quincy,  Omaha,  &  Kansas  City  Railroad  Company 
filed  its  separate  answer,  alleging  in  substance  that  in  the  year 
1898  the  Kansas  City  &  ITorthem  Connecting  Bailroad  Com- 
pany was  the  owner  of  a  line  of  railroad  extending  from  a  point 
on  the  northern  bank  of  the  Missouri  river  near  Kansas  City 
through  the  counties. of  Clay,  Clinton,  DeKalb,  and  Daviess  to 
the  town  of  Pattonsburg,  passing  through  many  otJier  stations 
and  the  station  of  Trimble  in  the  southwestern  part  of  Clinton 
county,  which  railroad  had  just  recently  been  constructed  lor 
said  Kansas  City  &  Northern  Connecting  Bailroad  Company 
by  the  Kansas  City  Suburban  Belt  Railroad  Company;  that 
at  the  time  the  St  Joseph  &  Grand  Island  Railway  Company, 
whidi  then  owned  and  operated  a  railroad  from  Qrand  Island 
in  the  state  of  Nebraska,  through  the  states  of  Nebraska  and 
Kansas,  into  the  state  of  Missouri  at  St.  Joseph,  was  desirous 
of  operating  and  running  its  trains  into  Kansas  City,  and  the 
Kansas  City  Suburban  Belt  Railroad  C<nnpany,  the  Kansas 
City  &  Northern  Connecting  Railroad  Company,  and  the  Union 
Terminal  Railroad  Company  entered  into  a  contract  with  the 
St.  Joseph  &  Grand  Island  Railway  Company,  whereby  Aey 
agreed  to  build  for  the  use  and  benefit  of  the  latter  company  a 
line  of  railroad  about  10^  miles  in  length  from  the  station  of 
Trimble  on  the  line  of  the  Kansas  City  &  N(n*them  Connecting 
railroad  to  the  station  of  Gower  on  a  line  of  raihroad  owned  by 
the  Atchison,  Topeka,  &  Santa  Fe  Railway  Company.  That  for 
the  purpose  of  building  the  road  the  Kansas  City  Suburban  Belt 
Railway  Company  caused  to  be  organieed  under  the  laws  of 
Missouri  a  corporation  styled  the  Northern  Railroad  Company, 
and  in  that  name  it  procured  title  to  right  of  way  from  the 
station  of  Trimble  to  the  station  of  Gower.  That  in  December, 
1898,  the  Kansas  City  Suburban  Belt  Railroad  Company  caused 
the  Northern  Railroad  Company  to  convey  all  its  rights  in  the 
uncompleted  line  of  railroad  to  the  Kansas  City  &  Ncurthem  Con- 
necting Railroad  Company.  That  thereafter,  on  November  26, 
1901,  all  the  property  of  the  Kansas  City  &  Nortiiem  Oonaeot- 
ing  Railroad  Company,  including  what  was  known  as  the  Gtinwer 
branch,  was  conveyed  under  order  of  the  United  States  circuit 
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court  in  foreclosure  proceedings  to  the  Kansas  City,  Peoria,  & 
Chicago  Railway  Company;  and  about  the  1st  day  of  October, 
1902,  the  latter  company  conveyed  all  the  property  it  had  ac- 
quired under  said  foreclosure  sale,  including  the  Gbwer  branch, 
to  the  Quincy,  Omaha,  &  Kansas  City  Railroad  Company,  and 
thereupon  that  c(mipany  became  and  now  is  the  holder  of  the 
title  to  said  branch  line  of  railway. 

That  upon  the  completion  of  said  Glower  branch  in  July,  1899, 
the  St  Joseph  &  Grand  Island  Railway  Company  commenced 
operating  its  freight  and  passenger  trains  thereover,  using  the 
same  as  a  part  of  the  through  line  from  Kansas  City,  Missouri, 
to  Grand  Island,  Nebraska,  and  that  said  company  continued  to 
operate  both  freight  and  passenger  trains  over  said  Gower  branch 
as  a  part  of  such  through  line  until  July  15,  1914,  when  it  dis- 
continued running  passenger  trains  thereon,  but  continued  to 
operate  freight  trains  thereon  xmtil  August  31,  1914,  when  it  dis- 
continued entirely  the  use  of  said  Gower  branch; 

That  said  Gower  branch  was  built  by  the  Kansas  City  Sub- 
urban Belt  Railroad  Company  for  the  sole  use  and  benefit  of  the 
St.  Joseph  &  Grand  Island  Railway  Company,  and  it  was  not  in- 
tended or  expected  that  any  other  company  should  make  use 
thereof,  except  possibly  some  ccHnpany  in  similar  situation  as 
the  St.  Joseph  &  Grand  Island  Railway  Company  desiring  to 
operate  trains  into  Kansas  City;  that  the  Quincy,  Omaha,  & 
Kansas  City  Railroad  Company  has  not  at  any  time  operated  any 
trains  thereon  or  made  any  use  thereof,  nor  did  any  of  its 
predecessors  in  the  ownership  of  title  to  said  branch  do  so ;  that 
said  company  and  its  predecessors  in  the  ownership  of  the  titie 
to  said  Gower  branch  were  merely  naked  holders  of  titie  for  the 
use  and  benefit  of  the  St.  Joseph  &  Grand  Island  Railroad  Com- 
pany. 

This  defendant  finally  alleges  that  said  Gower  branch  can 
be  profitably  used  (if  it  can  be  used  profitably  at  all)  only  as  a 
part  of  a  through  line  from  Kansas  City  to  some  point  west  or 
northwest  of  St  Joseph.  That  this  defendant  owns  no  railroad, 
nor  has  it  any  trackage  rights  whereby  it  could  use  said  branch  as 
a  part  of  a  through  line,  and  its  operation  as  a  stub-branch  line  by 
this  defendant  would  be  unprofitable,  the  expenses  of  mainte- 
nance and  operation  being  far  in  excess  of  the  revenues  which 
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wonld  be  derived  from  the  business  originated  at  or  destined  to 
points  thereon^  and  consequently  it  would  be  highly  inequitable^ 
unjust^  and  oppressive  to  require  this  defendant  to  operate  trains 
of  any  character  upon  said  branch. 

Defendant  prays  that  if  the  Commission  should  hold  that  the 
defendant  St  Joseph  &  Grand  Isla;nd  Railway  should  not  be  re- 
quired to  continue  operation  of  said  Qower  branch,  this  defendant 
desires  to  abandon  all  claim  to  ownership  of  interest  in  the  right 
of  way,  or  other  lands  on  which  said  branch  has  been  constructed, 
and  to  remove  therefrom  all  rails,  switches,  ties,  fences,  bridges, 
buildings,  and  other  movable  property  which  may  be  thereon. 

No  answers  were  filed  by  the  Northern  Railroad  Company, 
nor  the  Northern  Connecting  Railroad  Company. 

The  case  was  heard  by  William  G.  Busby,  special  examiner, 
at  Kansas  City,  February  23,  1915,  and  thereafter  printed  briefs 
were  filed  and  oral  arguments  were  presented  to  the  entire  Com- 
mission at  Jefferson  City  in  May,  1915. 

As  negotiations  for  the  sale  of  this  branch  have  been  pend- 
ing, of  which  the  Commission  has  been  given  notice,  a  decision 
of  this  case  has  been  postponed  until  the  result  of  such  pending 
negotiations  ivas  known. 

£.  Findings  of  Fact: 

The  St  Joseph  &  Grand  Island  Railway  Company,  a  Kansas 
organization,  owns  a  line  of  railroad  extending  from  a  point  about 
400  feet  east  of  the  Missouri  river  bridge  at  St  Joseph,  across  this 
bridge  and  westerly  to  Grand  Island,  Nebraska.  It  owns  no  other 
road,  franchise,  or  railroad  facilities  in  the  state  of  Missouri.  In 
1897  (HT 1898,  by  contract  with  t^ie  Atchison,  Topeka,  &  Santa  Fe, 
the  Quincgr,  Omaha,  &  Kansas  City,  and  the  Kansas  City  South- 
em  companies,  it  undertook  to  operate  its  trains  through  f  rcmi  the 
terminus  of  its  line  at  St  Joseph  to  Kansas  City.  In  July,  1914, 
the  Kansas  Cily  Southern  Railway  Company  terminated  the 
contract  between  it  and  the  St  Joseph  &  Grand  Island  Railway 
Company  for  terminal  facilities  at  Kansas  City.  As  the  latter 
company  without  f  acilties  in  Kansas  City  could  not  run  its  trains 
there,  it  terminated  the  contracts  concerning  operating  its  trains 
between  E^ansas  City  and  St  Joseph  with  other  lines,  and  has 

not  since  operated  its  trains  over  any  of  the  lines  between  Kansas 
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City  and  St  Joseph.  At  present  this  company  owns  no  tracks  or 
other  equipment  in  this  state,  and  claims  it  has  no  facilities  for 
operating  trains  on  the  Gower  branch. 

The  Northern  Kailroad  Company  was  organized  in  September, 
1898,  to  build  the  branch  line  in  question  for  the  benefit  of  other 
railroad  corporations,  since  to  obtain  the  right  of  way  for  the 
branch  condemnations  were  necessary  and  "^he  other  railroad 
corporations  possessed  no  power  to  condemn  in  that  section. 
During  the  construction  of  the  branch  at  the  instance  of  the 
Kansas  City  Suburban  Belt,  the  Northern  Eailroad  Company 
made  a  deed  to  the  Kansas  CityA  Northern  Connecting  Com- 
pany. The  road  was  completed  in  1899,  and  immediately  there- 
after the  defendant  St.  Joseph  &  Grand  Island  Railway  Com- 
pany began  to  operate  it,  and  this  is  the  only  company  that  ever 
operated  it  From  time  to  time  trains  of  other  companies  had 
been  detoured  or  operated  temporarily  over  this  line.  It  is 
claimed  by  the  defendant  Quincy,  Omaha,  &  Kansas  City  Eail- 
road Company  that  it  was  never  intended  nor  expected  that  any 
other  company  would  operate  this  line,  "except  possibly  some 
other  company  that  wanted  to  come  into  Kansas  City  and  would 
pay  rent  there  the  same  as  the  St  Joseph  &  Grand  Island  Bail- 
way  Company  was  doing.^' 

In  June,  1914,  the  St  Joseph  &  Grand  Island  Railway  Com- 
pany took  off  one  half  of  its  passenger  trains,  on  July  15,  1914, 
it  took  off  the  rest  of  its  passenger  trains,  and  on  August  31, 
1914,  this  company  entirely  abandoned  all  operation  of  this 
branch,  and  since  that  date  no  trains  of 'any  kind  have  been 
operated  by  this  or  any  other  company  on  this  branch.  The 
Quincy,  Omaha,  &  Kansas  City  Railroad  Company  declines  to 
operate  it,  and  asks  permission  to  remove  all  its  property  from 
the  line  and  abandon  the  right  of  way. 

The  property  of  the  Kansas  City  &  Northern  Connecting  com- 
pany, including  this  branch,  was  conveyed  by  a  special  master 
appointed  by  the  Federal  court  in  a  receivership  and  foreclosure 
proceeding  to  the  Kansas  City,  Chicago,  &  Peoria  Railway  Com- . 
pany,  and  later,  on  July  1,  1902,  this  company  conveyed  this 
branch  to  the  Quincy,  Omaha,  &  Kansas  City  Railroad  Company. 
Since  that  time  this  defendant  has  operated  from  Quincy,  Il- 
linois, to  Kansas  City^  Missouri^  and,  as  stated,  has  been  the 
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owner  of  the  Gower  brwicli,  but  has  never  operated  it  The  latter 
company  claims  that  while  there  is  no  charter  obligation  to 
operate  this  branch,  "there  may  be  an  implied  obligation  because 
of  the  ownership,  but  it  would  be  a  losing  proposition."  The 
stock  of  this  company  is  owned  by  the  Chicago,  Burlington,  & 
Quincy  Railroad  Company,  and  the  Quincy,  Omaha,  &  Kansas 
City  Railroad  Company  is  operated  as  a  feeder  to  the  Chicago, 
BurlixigtoB,  &  Quincy  RaDroad  Company. 

The  Gower  branch  is  10.47  miles  in  length  and  extends  from 
Trimble  to  Gower.  At  Trimble  it  connects  with  the  main  line  of 
the  defendant  Quincy,  Omaha,  &  Kansas  City  Railroad  Company 
and  at  Gower  with  the  line  of  the  Atchinson,  Topeka,  &  Santa 
Fe  Railway  Company  which  runs  from  Lexington  Junction  to 
St  Joseph.  Since  the  line  in  question  has  been  abandoned, 
Gower  has  no  connection  with  Kansas  City,  except  over  the  At- 
chison, Topeka,  &  Santa  Fe  via  St  Joseph  or  via  Lexington 
Junction,  a  distance  of  about  100  miles,  or  to  Plattsburg,  and 
transfer  to  the  Quincy,  Omaha,  &  Kansas  City  Railroad,  or  by 
way  of  St  Joseph,  a  distance  of  about  90  miles.  During  the 
time  the  Gower  braJQch  was  in  operation,  Culverton  had  two  pas- 
senger trains  daily  each  way  (four  a  day),  and  persons  residing 
there  could  go  in  the  morning  either  to  Kansas  City  or  St  Joseph 
and  return  home  the  same  day  in  the  evening.  At  Gower  there 
is  a  depot,  and  when  the  trains  operated  on  the  branch  line  there 
was  a  ticket  agent  and  operator  and  freight-train  service;  also 
water  tank,  pump,  well,  etc,  stockyards,  scales,  loading  chute, 
and  other  necessary  equipment 

Gower  is  41  nodles  due  north  of  E^ansas  City  and  20  miles 
southeast  of  St  Joseph,  11  miles  from  Plattsburg,  and  about  45 
miles  from  Lexington  Junction.  It  is  the  next  shipping  station 
to  Culverton  and  about  5  miles  distant  It  has  a  population  of 
some  600.  It  has  three  stores,  two  hardware  and  implement 
stores,  one  drug  store,  one  meat  shop,  one  bank,  and  a  lumber 
yard.    Its  bank  deposits  average  from  $200,000  to  $250,000. 

There  is  considerable  cattle  feeding  in  the  section  tributary  to 

Culverton,  Gower,  and  Trimble.     At  first  the  freight  business 

WES  considerable,  but  towards  the  last  it  was  not  good,  since 

shippers  had  some  difficulty  in  obtaining  cars,  and  some  of  the 

shipping  from  this  point  was  discontinued  on  account  thereof. 
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Some  250  cars  of  stock  were  shipped  out  of  Gower  yearly,  and 
some  75  per  cent  of  this  went  to  E^ansas  City.  In  order  to  go 
from  Gower  to  Kansas  City,  it  is  necessary  first  to  go  20  miles 
northwest  to  St  Joseph  and  then  south  to  Kansas  City.  By  way 
of  Lexington  over  the  Atchison,  Topeka,  &  Santa  Fe  the  time  of 
live-stock  shipments  to  Kansas  City  is  from  ten  to  twelve  hours, 
while  over  the  branch  the  time  was  some  four  hours.  When  the 
operation  of  the  branch  ceased,  freight  rates  between  Gower  and 
Kansas  City  on  com  were  raised  from  3|  to  5  cents  per  hundred 
pounds.  Other  freight  rates  were  also  raised.  The  community 
surrounding  Glower  is  engaged  in  farming  and  stock  feeding,  and 
the  bulk  of  its  com  is  purchased  in  Kansas  City.  The  statement 
of  the  joint  agent  of  the  St.  Joseph  &  Grand  Island  Railway 
Company  and  the  Atchison,  Topeka,  &  Santa  Fe  of  the  busi- 
ness done  by  the  roads  at  Gower  in  1913  shows  ticket  sales : 

St.  Joseph  &  Grand  Island  $3,908.00 

Atchison,  Topeka,  &  Santa  Fe 2,909.88 

Freight  in  car  lots  alone: 

St.  Joseph  &  Grand  Island   6,698.91 

Atchison,  Topeka,  &  Santa  Fe ^ 1M04.13 

Trimble  has  some  200  population,  and  has  an  implement 
dealer,  a  dry  goods  establishment,  three  general  stores,  a  bank, 
and  lumber  yards.  Lying  midway  between  St  Joseph  &  Kan- 
sas City,  it  has  no  direct  connection  with  the  former  except  over 
the  Gower  branch,  but  it  has  direct  connection  with  the  latter 
over  the  Quincy,  Omaha,  &  Kansas  City  Railroad. 

Culverton  is  midway  between  Gtower  and  Trimble,  located  on 
an  east  and  west  public  highway,  and  consists  of  a  depot  and 
grounds,  stockyards,  watering,  tank,  and  sidetracks.  The  suiv 
rounding  farming  community  is  thickly  settled,  and  those  who 
reside  quite  a  distance  away  do  business  here.  The  nearest  north 
and  south  road  to  the  west  is  distant  1  mile;  the*  nearest  east 
and  west  road  to  the  north,  1  mile ;  on  the  east,  about  one  half  a 
mile ;  to  the  south,  a  mile  and  a  half.  The  people  to  the  south  are 
as  near  some  other  shipping  point  as  Culverton.  The  people  on 
the  east  are  nearer  to  Grayson  on  the  Chicago,  Bock  Island,  &  Pa- 
cific than  to  Culverton ;  the  people  on  the  north  are  only  a  trifle 
farther  from  Gower  than  to  Culverton.  Culverton  is  suitounded 
by  small  towns.  To  the  north  5  miles  is  Gower  on  the  Atchison, 
Topeka,  &  SantaPe;  to  the  east  2  miles  is  Qriyson  on  the  Chi- 
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cago,  Bock  iBland^  &  Pacific;  to  the  south  5  miles  is  Trimble  on 
the  Quincy,  Omaha^  &  Kansas  Oity^  and  to  the  southwest  5  miles 
is  Edgert(»i  on  the  Chicago^  Bock  Island,  &  Pacific 

At  Oulyearton  the  statement  of  the  St.  Joseph  &  Qrand  Island 
shows  that  the  revenue  for  the  year  ending  June  3d,  1914,  was 
from  freight  $648,  passenger  $1,659.22,  making  a  total  of 
$2,802.74. 

Edgerton,  a  shipping  station  on  the  Chicago,  Bock  Island, 
&  Pacific  Bailway  Company,  5  miles  due  west  of  Culverton, 
has  a  population  of  from  800  to  1,000.  During  the  time  the 
St.  Joseph  &  Grand  Island  Bailway  Company  operated  the 
Gower  branch  it  was  operated  as  a  part  of  the  through  line  from 
Kansas  City  to  the  northwest;  the  trains  ran  from  Kansas  City 
into  St  Joseph  and  from  St.  Joseph  into  Kansas  City. 

Grayson,  a  small  village  with  two  stores,  is  2  miles  southeast 
of  Culverton  on  the  branch  of  the  Chicago,  Bock  Island,  & 
Pacific  Bailway  Company  running  from  Cameron  to  Leaven- 
worth. One  cannot  reach  Kansas  City  or  St.  Joseph  without  go- 
ing around  by  Cameron  or  Plattsburg  (if  going  east),  or  if  going 
west  to  Leavenworth  or  Beverly  on  the  Chicago,  Burlington,  & 
Quincy  away  over  towards  the  Missouri  river. 

There  has  been  some  decrease  in  the  population  pf  this  section 
in  the  decade  from  1900  to  1910.  However,  during  the  same 
period  there  has  been  a  decrease  in  seventy-one  counties  of  the 
state,  and  an  increase  in  forty-one  counties,  and  during  that 
period  the  railroad  mileage  in  the  entire  state  has  increased  from 
6,876  miles  in  1900  to  8,019  in  1910,  or  an  increase  of  30  per 
cent.  This  increase  in  mileage  and  decrease  in  population  show 
a  tendency  to  a  decrease  in  the  density  of  traffic.  It  is  also  true 
that  the  operating  expenses  of  railroads  have  gradually  increased 
for  more  than  a  decade,  while  the  rates  for  service  have  been 
either  static  or  declining.  Five  Per  Cent  Case,  31  Inters.  Com. 
Rep.  L  c.  434,  435,  454. 

When  operated  by  the  St.  Joseph  &  Grand  Island  Bailway 
Company  the  evidence  shows  that  the  total  revenues  for  the  fiscal 
year  ending  June  30,  1914,  applicable  to  the  G^wer  branch, 
were  $2,643.56,  and  $15,559.97  were  expended  in  operating  it. 

If  this  line  is  to  be  operated  by  the  Quincy,  Omaha,  &  Kansas 

City  Bailroad  Company  it  must  be  operated  as  a  stub  branch. 
P.U.R.1917B. 
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If  operated^  obviously  there  would  be  considerable  freight^  grain, 
live-stock,  and  passenger  business. 

Defendants  estimate  that  if  operated  as  a  stub  branch  the  ex- 
pense vrould  not  be  less  than  $5,000  per  year  for  maintenance 
of  track,  and  $18,750  for  use  and  repair  of  engines  and  wages 
of  crew,  leaving  out  entirely  maintenance  of  telegraph  lines  and 
fences,  taxes,  and  use  and  repair  of  rolling  stock  other  than 
engines;  and  that  to  begin  operations  the  company  would  be 
required  to  expend  for  ties,  ditching,  general  repairs  and  re- 
building of  fences,  terminals,  and  tel^raph  lines,  $8,941. 

The  Quincy,  Omaha,  &  Kansas  City  Railroad  Company  claims 
that  it  has  paid  no  dividends  or  interest,  and  during  the  thirteen 
years  of  its  existence  in  only  four  years  have  its  receipts  exceeded 
its  expenditures.  In  the  thirteen  years  its  deficits  exceed,  so  it 
claims,  $330,000,  and  consequently,  because  of  the  very  great 
excess  of  expenses  over  receipts  the  company  desires  to  abandon 
all  title  to  right  of  way  and  remove  therefrom  the  personal  prop- 
erty worth  removing. 

II.  OPINION. 

1.  The  complainant,  residing  at  Culverton,  and  citizens  re- 
siding at  GU>wer  and  Trimble  and  in  the  surrounding  territory, 
ask  for  the  train  service  on  this  branch.  They  contend  that  the 
Gower  branch  being  in  a  prosperous,  thickly  settled  community, 
and  without  competition  for  the  freight  and  passenger  traffic 
within  its  territory,  the  duty  to  operate  merely  means  that  the 
railroad  company  must  serve  the  public,  and  this  service  cannot 
be  refused  without  consent  of  or  action  by  the  state.  On  the 
contrary,  defendants  on  the  facts  say  that  the  operation  of  the 
branch  has  been  abandoned  and  the  public  franchise  is  no  longer 
exercised  because  the  operation  proved,  after  practical  test,  xm- 
profitable,  and  hence  they  are  under  no  legal  obligation  to  resume 
operation  and  further  attempt  to  carry  passengers  and  freight 
thereon  at  a  financial  loss. 

2.  The  above  statement  of  the  case  suggests  these  questions 
for  solution: 

(a)  May  the  branch  line  be  abandoned  voluntarily  by  de- 
fendants without  consent  of  or  action  by  the  state  ? 
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(b)  Has  the  CiommisBioii  authority  to  permit  abandonment 
even  in  a  proper  case } 

(o)  Has  the  Commission  power  to  compel  defendants  or 
either  of  them  to  restore  the  serrice  on  the  Gower  branch  as 
a  common  carrier,  conceding  that  the  conditions  of  the  situation 
presented  would  justify  such  order? 

(d)  Ooncedii^  saah.  power,  is  the  amount  of  traffic,  passenger 
and  freight,  reasonably  likely  to  be  handled,  or  that  available 
for  transportation,  sufficient  to  compensate  the  operating  com- 
pany for  the  expenses  of  furnishing  the  service  required;  that 
is,  for  such  investment  or  expenditure,  can  the  operating  com- 
pany hope  to  obtain  a  fair  average  return  or  reward  thereon, 
treating  the  branch  line  as  an  integral  part  of  its  railway  system 
by  taking  into  account  the  entire  system  and  ascertaining  whether 
the  operating  revenue  thereof  is  adequate  to  meet  the  require- 
ments! 

[1]  3.  Since  the  defendant  the  St  Joseph  &  Grand  Island 
Railway  Company  does  not  now  own,  lease,  operate,  or  control, 
nor  has  it  ever  owned,  leased,  operated,  or  controlled  any  fran- 
chise or  railway  facilities  in  Missouri,  except  a  portion  of  a  rail- 
road bridge  spanning  the  Missouri  river  at  St  Joseph  and  a 
short  piece  of  track  at  the  east  end  of  said  bridge,  and  except  for 
some  years  it  operated  under  lease  or  trackage  arrangements 
(all  of  which  have  been  canceled)  trains  between  St.  Joseph  and 
Kansas  City  over  railway  lines  owned  by  other  companies,  in- 
cluding trains  on  the  Gower  branch,  it  is  clear  that  an  order 
directing  this  defendant  to  resume  operations  of  trains  on  this 
branch  would  not  be  authorized  (Public  Service  Commission 
Law,  §  16,  TT  1,  8)  unless  the  jurisdiction  of  the  Commission 
embraces  this  defendant  under  the  clause  extending  its  provisions 
and  powers  ^*to  all  common  carriers  operating  or  doing  business 
in  this  state."    Public  Service  Commission  Law,  §  16,  f  4. 

Assuming  jurisdiction  under  this  clause,  to  compel  practical 
enforcement  of  an  order  would  involve  contracts  in  behalf  of 
this  defendant  with  other  railroad  companies  owning  or  con- 
trolling railway  lines  running  from  St.  Joseph  to  Kansas  City, 
including,  of  course,  a  contract  with  the  owner  of  the  Gower 
branch.  As  the  owner  of  this  branch  is  a  defendant  in  the  pres- 
ent proceeding,  a  proper  order  could  be  enforced  against  it, 
P.U.R.1917B. 
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but  in  so  far  as  the  other  compauies  are  o(mcemed,  it  is  plain 
that  an  order  could  not  be  enforced  against  them  without  notice 
and  a  hearing,  or  opportunity  therefor.  Moreover,  after  notice 
and  hearing,  it  is  doubtful  whether  the  Commission  would  be 
justified  in  seeking  to  compel  the  execution  of  the  necessary  con- 
tracts to  compass  the  operation  of  this  branch  by  the  St  Joseph 
&  Grand  Island  Bailway  Ccmipany.  Because  of  this  situation, 
an  order  against  this  defendant  ought  not  to  be  issued. 

[2]  4.  The  defendant  Quincy,  Omaha,  &  Kansas  City  Eail- 
road  Company  admits  in  its  answer  that  it  '^now  is  the  holder 
of  the  legal  title  to  said  branch/'  and  the  evidence  shows  that  it 
acquired  this  railroad  property  October  1,  1902.  The  stock  of 
this  defendant  is  owned  by  the  Chicago,  Burlington,  &  Quincy 
Railroad  Company  for  which  company  it  operates  as  a  feeder. 

Clearly  the  jurisdiction  of  the  Cozomission  extends  to  this 
defendant.  Public  Service  Commission  Law,  §  16,  Iff  1,  3, 
§§  26,  43,  et  seq.  This  defendant  is  required  to  furnish  adequate 
service  and  facilities  in  the  transportation  of  persons  and  prop- 
erty- §§  26,  27.  The  Commission  has  broad  powers  of  investiga- 
tion (§  46)  and  possesses  power  to  examine  with  respect  to 
adequacy,  security,  and  accommodation  offered  by  the  service 
of  common  carriers,  railroads,  etc,  with  respect  to  their  com- 
pliance with  all  provisions  of  the  law  and  charter  requirements. 
§43, 

5.  The  general  governmental  and  legal  principles  to  be  applied 
by  the  Commission  in  the  exercise  of  the  ample  power  vested  in 
it  are  well  settled.  It  is  familiar  that  railroad  property  is  private 
property  devoted  to  a  public  use,  that  a  railroad  is  a  public  hi^- 
way,  and  that  railroad  companies  are  common  carriers.  Mo. 
Const  1875,  art.  12,  §  14. 

A  railroad  corporation  is  CGreated  for  public  purposes,  and 
performs  a  function  of  the  state,  and  is  under  governmental  supers 
vision  and  control.  Its  charter,  franchises,  rights,  and  privileges 
are  granted  by  governmental  authority  on  condition  that  it  will 
serve  the  public,  and  the  acceptance  of  these  grants  by  the  com- 
pany imposes  upon  it  the  duty  to  operate  when  the  road  is  con- 
structed in  the  manner  and  for  the  purposes  contemplated  by  its 
charter  and  the  laws.  Smyth  v.  Ames,  169  U.  S.  466,  544,  42 
L.  ed.  819,  848,  18  Sup.  Ct  Eep.  418 ;  Union  P.  E.  Ca  v.  Hall, 
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91  U.  S,  343,  23  L/  ed.  428,  affirming  4  Dill.  479,  Fed.  Ca6, 
No.  16,601;  Talcott  v.  Pine  Grove  Twp.  (C.  C.)  1  FUpp.  120, 
144,  Fed*  Gas.  No,  13,735;  State  v.  Hartford  &  N.  BL  R  Co. 
29  Conn,  538;  State  ex  rel.  Ellis  v.  Atlantic  Coast  Line  K.  Go. 
53  Fla.  660,  13  L.R.A.(KS.)  320,  44  So.  213,  12  Ann.  Gas. 
359 ;  Loraine  v.  Pittsburg,  J.  E.  &  E.  K.  Ga  205  Pa.  132,  61 
UELA.  502,  54  Atl-  680;  Railroad  Gomrs.  v.  Portland  &  O.  C. 
B.  Ca  63  Me.  269,  18  Anu  Rep.  208;  People  ex  reL  Cantrell 
V.  St  Louis,  A.  &  T.  BL  E.  Ga  176  HI.  612,  35  L.RA.  656,  45 
N.  E.  824,  52  N.  E.  292 ;  Eailroad  Commission  v.  Saline  Eiver 
R  Co.  119  Art  239,  P.U.R1915E,  191,  193,  194,  177  S.  W. 
896. 

Aa  pointedly  expressed  in  a  recent  decision  of  the  United 
State  Supreme  Court:  "The  common  carrier  must  discharge  the 
obligations  which  inhere  in  the  nature  of  its  business.  It  must 
supply  facilities  that  are  reasonably  adequate,  it  must  carry  upon 
reasonable  terms,  and  it  must  serve  without  unjust  discrimina- 
tion.  These  duties  are  properly  called  public  duties,  and  the 
state  within  the  limits  of  its  jurisdiction  naay  enforce  them." 
Northern  P.  R  Co.  v.  North  Dakota,  236  IT.  S.  586,  69  L.  ed. 
736,  L.RA.  — ,  ~,  P.U.R1916C,  277,  36  Sup.  Ct.  Rep.  429, 
Ann.  Gas.  1916A,  1. 

And  as  stated  in  an  earlier  decision  by  that  court,  the 
dementary  proposition  that  railroads  from  the  public  nature  of 
the  business  by  them  carried  on  and  the  interest  which  the  public 
have  in  the  operation  are  subject  as  to  their  state  business  to 
state  regulation  which  may  be  exerted  either  directly  by  the 
l^slative  authority  or  by  administrative  bodies  endowed  with 
power  to  HolbX  end  is  not  and  could  not  be  successfully  questioned, 
in  view  of  the  loi^  line  of  authority  sustaining  that  doctrine. 
Atlantic  Coast  Line  R  Co.  v.  North  Carolina  Corp.  Commis- 
sion, 206  U.  S.  1,  61  L.  ed.  933,  27  Sup.  Ct  Rep.  686, 11  Ann. 
Gas.  398. 

[8]  6.  The  general  proposition  whether  a  railroad  company 
may  abandon  the  Operation  of  its  lines  or  any  part  or  branch 
thereof  at  its  pleasure  without  action  or  consent  by  the  state  be- 
cause unprofitable  or  because  public  convenience  or  necessity 
does  not  require  the  service  so  abandoned  has  been  considered 
frequentiy  l^  judicial  decisions,  legal  text-vmters,  oonoimentators, 
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and  annotators  in  the  varying  phases  in  which  it  has  been  pre- 
sented. In  such  discussions,  expressions  and  conclusions  differ, 
but  these  differences  for  the  most  part  are  more  apparent  than 
real,  due  mainly  to  the  differences  in  the  facts  and  conditions  of 
individual  eases  or  those  assumed  to  exist;  and  many  of  the 
decisions  turned  upon  the  construction  of  the  language,  whether 
mandatory  or  permissive,  of  the  charters,  statutes,  or  ordinances 
which  were  before  the  courts ;  however,  some  difference  is  due 
without  doubt  to  the  difference  in  the  fundamental  conception 
of  the  public  obligation  of  the  public  service  company  and  the 
rights  of  those  to  be  served  by  it. 

As  the  questions  presented  for  solution  are  of  vital  importance, 
alike  to  the  carrier  and  the  public  to  be  served,  and  as  the  judicial 
judgments  are  not  in  entire  accord,  an  extended  review  of  the 
decisions  applicable  is  essential. 

It  is  conceded  law  that  if  the  charter  so  requires  the  operation 
of  a  railroad  may  be  compelled  (Union  P.  R.  Co.  v.  Hall,  91  U. 
S.  343,  23  L.  ed.  428),  or  its  operation  resumed  if  it  has  been 
abandoned  (People  v.  New  York  C.  &  H.  R  R.  Oo.  2d  Hun, 
643,  3  N.  T.  Civ.  Proc.  Kep.  11).  However,  concerning  the 
broad  proposition  whether  imder  general  charter  and  legislative 
obligation,  apart  from  specific  requirements  positively  imposed, 
the  railroad  must  operate,  the  decisions  are  not  harmonious. 
State  V.  Hartford  &  N.  H.  E.  Co.  29  Conn.  538 ;  Peoria  &  R.  I. 
R.  Co.  V.  Coal  Valley  Min.  Co.  68  HL  489 ;  Com.  v.  Fitchburg 
R.  Co.  12  Gray,  180;  Black  v.  Delaware  &  R.  Canal  Co.  22  N. 
J.  Eq.  410;  Coe  v.  Columbus,  P.  &  I.  R.  Oo.  10  Ohio  St.  872, 
75  Am.  Dec.  518 ;  Public  Service  Commission  v.  Philadelphia, 
B.  &  W.  R.  Co.  122  Md.  438,  89  AtL  726;  State  v.  Sioux  City 
&  P.  R.  Co.  7  Neb.  357 ;  Atty.  Gen.  v.  West  Wisconsin  R.  Oo. 
36  Wis.  466;  People  v.  Albany  &  V.  R.  Co.  24  N.  Y.  261,  82 
Am.  Dec.  295 ;  Whalen  v.  Baltimore  &  0.  R.  Co.  108  Md.  11, 
17  L.R.A.(]Sr.S.)  130,  129  Am.  St.  Rep.  423,  69  AtL  390; 
Farmers'  Loan  &  T.  Co.  v.  Henning,  Fed.  Cas.  No.  4,666; 
Southern  R.  Co.  v.  Franklin  &  P.  R.  Co.  96  Va.  693,  44  L.R.A. 
297,  32  S.  E.  485;  Montell  v.  Consolidated  Coal  Co.  45  Md. 
16;  Reg.  v.  Great  Western  R.  Co.  62  L.  J.  Q.  B.  N.  S.  572,  69 
L.  T.  N.  S.  572,  9  Reports,  127 ;  New  York  v.  Dry  Dock,  E.  B. 
&  B.  R.  Co.  133  N.  Y.  104,  28  Am.  St  Rep.  609,  30  N.  E.  563 ; 
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Potwin  Place  v.  Topeka  R  Co.  61  Kan.  609,  37  Am.  St  Rep. 
312,  33  Pac.  309 ;  People  ex  rel.  Cantrell  v.  St  Louis,  A.  &  T. 
H.  R.  Co.  176  III  512,  35  L.R.A.  666,  45  N.  E.  8^4,  52  N.  E. 


Many  decisions  rest  upon  the  ground  that  the  property  of  a 
railroad  company  is  charged  with  the  public  duty  and  held  sub- 
ject to  the  trust  to  execute  the  objects  of  its  charter.  Pierce  v. 
Emery,  32  N.  H*  484.  Therefore,  the  right  of  a  street  car 
company  to  abandon  its  route. on  specified  streets  and  public 
ways,  at  its  mere  pleasure,  without  the  sanction  of  the  state, 
has  been  denied  often.  Paige  v.  Schenectady  R.  Co.  178  N.  Y. 
102,  70  N.  E.  213;  Thompson  v.  Schenectady  R.  Co.  66  C.  C. 
A.  325,  131  Fed.  577. 

In  State  ex  rel.  Bridgeton  v.  Bridgeton  &  M.  Traction  Co. 
62  N.  3.  L.  592,  45  L.RA.  837,  43  Atl.  715,  the  street  railway 
was  incorporated  under  the  state  laws,  and  the  route  of  its  road 
and  the  location  of  its  tracks  were  established  by  mimicipal  ordi- 
nances which  had  been  accepted  by  the  company,  and  the  road 
had  been  constructed  and  put  into  operation.  Here  it  was  held 
that  the  company  could  not,  at  its  mere  will  and  discretion, 
cease  and  abandon  the  operation  of  any  portion  of  its  lines.  The 
court  said:  "The  grant  being  exdusive,  they  must  be  held  to  a 
good  faith  in  the  performance  and  fulfilment  of  their  duties.  I 
cannot  perceive  any  excuse  whatever  by  which  the  respondent 
company  can  be  permitted  to  abandon  the  operation  of  any  part 
of  it  That  a  portion  is  unprofitable,  or  that  a  portion  is  more 
difficult  to  operate,  are  not  valid  reasons  for  abandonment.  Its 
application  to  the  city  was  for  the  location  of  its  tracks  over  the 
whole  route.  ...  It  appears  dear  from  the  statute  and  the 
ordinance  that  it  is  the  duty  of  such  company  organized  under 
the  statutes  to  operate  the  roads  mentioned  in  its  certificate  of 
incorporation  for  the  benefit  of  the  public,  in  consideration  that 
it  shall  have  the  franchise  of  transporting  the  passengers  and 
taking  the  tolls  from  them,  and  that  it  cannot  escape  the  per- 
formance of  this  duty  as  a  public  agent" 

A  like  ruling  was  announced  in  Potwin  Place  v.  Topeka  R. 
Co.  51  Kan.  609,  87  Am.  St  Rep.  312,  33  Pac.  309,  under  facts 
quite  similar. 

In  State  ex  reL  Grimsf  elder  v.  Spokane  Street  R.  Co.  19  Wash. 
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518,  41  L.E.A.  515,  67  Am.  St  Kep.  789,  53  Pac.  719  (a 
similar  case),  the  public  function  of  the  carrier  is  expressed  Aus: 
"It  is  not  in  degree  only  that  these  franchises  differ  froin  milh 
and  inns.  The  one  is  private  property;  the  other  is  a  public 
function,  which  originally  resided  in  the  government,  and,  when 
delegated  to  either  person  or  corporation,  still  retains  the  public 
use." 

Concluding  after  an  elaborate  discussion  of  the  principles  in- 
volved: "We  conclude  that  a  corporation  of  the  nature  of  ap- 
pellant, receiving  its  franchises  from  the  state  and  entering  upon 
the  enjoyment  of  them,  cannot  cease  to  perform  the  functions 
which  were  the  consideration  for  the  grant  of  such  franchises 
without  the  consent  of  the  granting  power/' 

In  Talcott  v.  Pine  Grove  Twp.  (0.  C.)  1  Flipp.  120,  145, 
Fed.  Cas.  !N"o.  13,735,  the  relation  of  a  railroad  company  to  the 
public  has  been  thus  clearly  defined  (dictum)  :  "The  road  once 
constructed  is  instanter,  and  by  mere  force  of  the  grant  and  law, 
embodied  in  the  governmental  agencies  of  the  state  and  dedicated 
to  public  use.  All  and  singular  its  cars,  engines,  rights  of  ways, 
and  property  of  every  description,  real,  personal,  and  mixed, 
are  but  a  trust  fund  for  the  political  power,  like  the  functions  of 
a  public  oflBce.  The  judicial  personage,  the  corporation  created 
by  the  sovereign  power  expressly  for  this  sole  purpose  and  no 
other,  is,  in  the  most  strict,  technical,  and  unqualified  sense,  but 
its  trustee.  This  is  the  primary  and  sole  legal,  political  motive 
for  its  creation.  The  incidental  interest  and  profits  of  individuals 
are  accidents,  both  in  theory  and  practice.  Every  farthing  of 
its  tolls  is  first  to  be  devoted  to  paying  the  public  tax,  and  to  the 
continuance  of  the  road,  its  ample  equipment  and  regular  opera- 
tion as  the  interests  of  the  community,  not  those  of  shareholders, 
demand.  No  matter  that  a  dividend  is  never  paid,  that  the  pri- 
vate investment  is  sunk  and  worthless,  that  the  interest  upon  its 
bonds  is  not  met,  and  that  all  its  creditors  go  unpaid,  every  dollar 
of  its  earnings  must  nevertheless  be  applied  to  keep  up  its  maxi- 
mum efficiency,  as  required  by  the  political  power  in  the  law 
which  created  it.  The  neglect  of  the  smallest  of  these  duties  in 
which  the  community  is  interested  will  be  enforced  by  the  public 
writ  of  mandamus  and  in  Michigan  by  various  statutory  pro- 
ceedings at  the  suit  of  the  attorney  general.    This  law  officer  of 
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the  state  is  especially  charged  by  statute  with  the  duty  of  enforc- 
ing them.  That  a  railroad  cannot  be  abandoned  after  it  has  be- 
come one  of  the  thoroughfares  of  ibe  country,  and  that  the 
company  -will,  by  proceedings  in  brfialf  of  the  state,  be  forced  to 
continue  its  road  and  perform  all  its  duties  to  the  public,  is  be- 
.  yond  question/' 

In  Gates  v.  Boston  &  N.  T.  Air  line  R.  Oo.  53  Conn.  333, 
842,  5  Atl.  695,  699,  700,  the  carrier's  obligations  to  operate  and 
serve  the  public  are  thus  wdl  stated  {dieium) :  "It  is  true  that 
the  charter  is  permissiye  in  its  terms,  and  probably  no  obli- 
gation rests  upon  the  corporation  to  construct  the  railroad;  the 
option  to  exercise  the  right  of  eminent  domain  and  other  pub- 
lic rights  is  granted.  And  when  that  option  has  been  made, 
and  the  corporation  has  located  and  constructed  its  line  of 
track,  exercising  the  power  of  the  state  in  taking  property 
of  others,  and,  in  so  locating  and  conslxucting  its  road,  has 
invited  and  obtained  subscriptions  upon  the  implied  promise  to 
construct  and  operate  its  road,  has  c(»nmenced  to  operate  the 
road  under  the  granted  powers,  thereby  inducing  the  public  to 
rely,  in  their  perscmal  and  business  relations,  upon  that  state  of 
affairs ;  by  so  accepting  and  acting  upon  the  chartered  powers  a 
contract  exists  to  carry  into  full  effect  the  objects  of  the  charter, 
and  the  capital  stock,  franchises,  and  property  of  the  corporation 
stand  charged  primarily  with  this  trust.  The  large  sovereign 
powers  given  by  the  state  to  railroad  corporations  are  granted 
and  exercised  only  upon  the  theory  that  these  public  rights  are  to 
be  used  to  promote  the  general  welfare.  Having  exercised  those 
powers,  the  corporation  has  no  right,  against  the  will  of  the 
state,  to  abandon  the  enterprise,  tear  up  its  track,  and  sell  its 
rolling  stock  and  other  property,  and  divide  the  proceeds  among 
the  stockholders^  The  possible  effects  of  the  exercise  of  such  a 
claimed  power  are  utter  disaster  to  the  great  interests  of  ihe  state, 
certain  destruction  of  private  property,  in  which  whole  com- 
munities, created  and  existing  upon  the  faith  of  the  continuous 
use  of  the  chartered  powers,  are  interested,  and  indeed  the  life 
of  the  citizen,  as  well  as  his  property  rights,  are  thus  jeopardized. 
Upon  principle  it  would  seem  plain  that  railroad  property,  once 
devoted  and  essential  to  public  use,  must  remain  pledged  to  that 
use,  so  as  to  carry  to  full  completion  the  purpose  of  its  creation ; 
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and  that  this  public  right,  existing  by  reason  of  the  publie 
exigency,  demanded  by  the  occasion,  and  created  by  the  exercise 
by  a  private  person  of  the  powers  of  a  state,  is  superior  to  the 
property  rights  of  corporations,  stockholders,  and  bondholders. 
To  this  effect,  also,  is  the  weight  of  authority.  [Citing  a  number 
of  cases.] 

"The  American  and  English  cases  which  seemingly  doubt 
these  propositions  place  their  conclusions  upon  the  construction 
of  the  particular  chartered  powers  and  obligations.  •  .  • 
The  necessary  conclusion  is  that  the  state  has  a  right  to  enforce 
the  continuous  exercise  of  the  corporate  powers  and  franchises 
for  public  use,  to  the  exhaustion  of  the  value  of  such  property 
and  franchises ;  and  this  is  true  no  matter  what  private  right  may 
embrace  the  title  of  the  property." 

In  State  ex  rel.  Naylor  v.  Dodge  City,  M.  &  T.  R  Co.  53  Kan. 
377,  378,  379,  42  Am.  St.  Eep.  295,  36  Pac  747,  in  granting 
an  injunction  to  restrain  the  removal  of  railroad  tracks,  on  a  part 
of  the  road  which  had  been  operated,  wherein  the  unprofitableness 
of  the  enterprise  was  adjudged  not  to  be  controlling,  it  was  said : 
"The  right  to  exercise  the  very  high  attributes  of  sovereignty, 
the  power  of  eminent  domain  and  of  taxation,  to  further  the  con- 
struction of  railways,  could  not  be  granted  to  aid  a  purely  private 
enterprise.  The  railway  corporation  takes  its  franchises  subject 
to  the  burden  of  a  duty  to  the  public  to  carry  out  the  purposes  of 
the  charter.  The  road,  when  constructed,  becomes  a  public  in- 
strumentality, and  the  roadbed,  superstructure,  and  other  per- 
manent property  of  the  corporation  are  devoted  to  the  public  use. 
From  this  use  neither  the  corporation  itself,  nor  any  person,  com- 
pany, or  corporation  deriving  its  title  by  purchase,  either  at 
voluntary  or  judicial  sale,  can  divert  it  without  the  assent  of  the 
state.  It  matters  not  whether  the  enterprise  as  an  investment  be 
profitable  or  unprofitable,  the  property  may  not  be  destroyed 
without  the  sanction  of  that  authority  which  brought  it  into  ex- 
istence. Without  legislative  sanction  railroads  could  not  be  con- 
structed. When  once  constructed,  they  may  only  be  destroyed 
with  the  sanction  of  the  state.  The  legislature  unquestionably 
has  the  power  to  authorize  the  abandonment  of  railroads  when 
they  cease  to  bo  of  public  utility.     It  may  be,  also,  that  in  an 

action  prosecuted  by  the  attorney  general,  on  behalf  of  the  state, 
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to  forfeit  the  charter  an4  wind  up  the  affairs  of  a  railroad  corpo- 
ration for  any  proper  cause^  the  court  might  make  all  necessary 
orders  for  the  disposition  of  the  property  of  the  company;  but 
in  this  case  the  state  appeared  by  the  county  attorney  of  the 
county  in  which  the  road  was  located  protesting  against  the  re- 
moval of  the  superstructure  of  the  road.  The  court  erred  in 
refusing  the  injunction  asked. 

"The  general  propositions  stated  above  are  abundantly  sup 
ported  by  authority.  [Citing  a  large  number  of  adjudicated 
cases.]" 

In  the  absence  of  special  requirements  imposed  by  charter, 
franchise,  grant,  or  statute  these  public  duties  are  sometimes 
regarded  as  no  greater  than  public  intere^  demand  and  justify. 
See  Hannibal  v.  Hannibal  K.  &  Electric  Co.  2  Mo.  P.  S.  C.  R 
619,  631,  632,  P.U.K.1916A,  1013.  These  duties  are  said  to 
be  merely  "to  meet  the  public  wants  and  exigencies.  If  there 
is  not  sufficient  traffic  over  a  particular  line  of  road  to  pay  for 
the  expense  of  running  trains,  this  is  sufficient  evidence  that  the 
public  do  not  require  it  to  be  kept  in  operation;  and  in  such 
case  the  company  may  cease  operating  the  road  unless  this  be 
contrary  to  the  express  terms  of  its  charter."  Morawetz,  Priv. 
Corp.  §  1119. 

"If  the  line  of  road  is  not  capable,  under  any  management,  of 
being  made  self-sustaining,  it  simply  shows  there  is  no  demand 
or  necessity  for  the  road,  and  the  sooner,  therefore,  the  state 
revokes  the  fraiiehise  the  better.  A  business  that  will  not  pay 
ought  not  to  be  followed,  as  it  adds  nothing  to  the  wealth  of  those 
pursuing  it  or  of  the  state."  Ohio  &  M.  R.  Co.  v.  People,  120 
HL  200,  208,  11  K  E.  347,  350. 

Where  it  was  found  that  the  road  could  not  be  operated  except 
at  a  great  loss,  and  a  part  of  the  tracks  had  been  torn  up,  the 
court  refused  to  order  the  tracks  rq[)laced  when  there  was  "no 
reasonable  probability  that  the  road  will  be  or  can  be  operated. 
If  a  railway  will  not  pay  its  mere  operating  expenses,  the  public 
has  little  interest  in  the  operation  of  the  road,  or  in  its  being  kept 
in  repair."  State  ex  reL  Little  v.  Dodge  City,  M.  &  T.  R.  Co.  53 
Kan.  329,  336,  24  I.E. A.  564,  568,  36  Pac  755. 

In  State  v.  Old  Colony  Trust  Co.  L.K.A.1915A,  549,  561,  131 
0.  C.  A.  681,  215  Fed.  307,  it  is  held  that  a  carrier  may  be  per- 
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mitted  to  abandon  a  branch  line  which  is  not  s^-snpporting,  is 
in  a  dilapidated  condition,  and  for  the  continued  operation  of 
which  '%ere  is  little  public  necessity/'  where  the  road  is  in- 
solvent, with  no  means  of  obtaining  the  money  for  rehabilitating 
the  branch,  the  operation  of  which  in  its  present  condition  is 
dangerous,  while  its  attempted  operation  jeopardizes  the  suc- 
cessful operation  of  the  remainder  of  ^he  system  for  which  there 
is  public  need.  "In  such  circumstances,"  said  the  court,  "the 
railroad  company  may  abandon  such  an  unprofitable  and  irre- 
claimable part  of  its  road,  and  neither  the  state  nor  unfortunate 
investors  along  the  line  can  justly  complain.  They  cannot  force 
a  railroad  company  to  do  the  impossible.*' 

Where  a  street  railway  company  has  only  the  right  or  license 
to  lay  down  its  tracks  and  operate  its  cars  thereon  in  the  public 
streets. until  revoked  or  terminated  by  the  municipal  authorities, 
in  the  absence  of  statutory  or  contractual  provision,  it  may  dis- 
continue operation  of  a  branch  line  which  is  not  an  integral  part 
of  its  main  system  and  which  has  not  sufficient  patronage  to  meet 
its  running  expenses;  and  mandamus  to  compel  the  restoration  of 
the  service  will  not  lie.  Although,  as  pointed  out  by  the  court, 
the  street  railway  company  is  a  quasi  public  corporation,  organ- 
ized for  the  exercise  of  an  important  public  franchise  for  the 
benefit  of  the  public,  and  not  merely  for  its  own  profit,  it  has 
not,  like  steam  railroads,  an  exclusive  control  and  a  vested  right 
of  property  in  the  soil  upon  which  its  tracks  are  laid.  "And  as 
a  bare  license  may  at  any  time  be  revoked  or  terminated  by  the 
licensor,  so  the  licensee  is  at  liberty  at  any  time  to  cease  wholly 
to  avail  himself  of  the  permission  given  and  to  discontinue  his 
action  thereunder,  unless  there  has  been  some  agreement  to  Ae 
contrary.''  Amesbury  v.  Citizens'  Electric  Street  R.  Co.  (Stiles 
V.  Citizens'  Electric  Street  R.  Co.)  199  Mass.  394,  19  L.R.A. 
(KS.)  865,  868,  869,  85  K  E.  419. 

San  Antonio  Street  R.  Co.  v.  State,  90  Tex.  520,  85  L.RA. 

662,  59  Am.  St  Rep.  834,  39  S.  W.  926,  is  a  somewhat  similar 

case,  where  it  was  held  that,  if  the  street  railway  company's 

charter  does  not  in  express  terms  or  by  fair  implication  forbid, 

the  company  may  discontinue  operation  of  a  portion  of  its  line 

which  had  been  built  under  a  mere  privilege  to  construct  and 

operate  it,  and  that  mandamus  would  not  lie  to  compel  restora- 
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tion  of  service  thereon.  A  like  case  is  State  ex  reL  Knight  v. 
Helena  Power  &  Light  Co.  22  Mont  891,  44  L.R.A.  692,  56 
Pac.  685. 

^'It  is  dear  also  that  the  duty  required  is  not  more  than  to  meet 
and  supply  the  public  ^ants.  These  are  measured  by  the  busi- 
ness actually  done,  or  what  could  be  clearly  shown  would  be  done, 
if  increased  f  adUties  were  granted.  There  is  nothing  in  the 
language  of  the  statutes  requiring,  nor  can  any  just  implication 
from  the  powers  and  privileges  conferred  upon  the  corporation 
require,  that  trains  for  passengers  or  freight  should  be  provided, 
which  are  not  wanted,  or  which  the  business  on  the  road  would 
utterly  fail  to  support     ... 

*^It  would  seem  to  be,  therefore,  not  only  its  right,  but  its  duty, 
to  exercise  a  sound  discretion  in  the  use  of  its  capital,  lest  by 
exhausting  it  upon  trains  that  were  not  required  by  the  public 
wants,  it  should  deprive  itself  of  the  means  of  running  at  reason- 
able rates  those  that  were."  Com.  v.  Fitchburg  E.  Co.  12  jGray, 
180,  188-190. 

If  power  is  simply  conferred  to  construct  a  branch  road,  but 
its  construction  is  not  made  obligatory,  the  company  cannot  be 
compelled  to  construct  such  branch,  or,  having  constructed  it,  to 
maintain  and  operate  it  to  the  prejuditcJe  of  tiie  rights  and  in- 
terests of  the  company.  Sherwood  v.  Atlantic  &  D.  R.  Co.  94 
Va.  291,  26  S.  E.  948. 

"If,  as  in  Union  P.  R.  Co.  v.  Hall,  91  TT.  S*  844,  23  L.  ed. 
428,  the  charter  of  a  railroad  corporation  expressly  requires  it 
to  maintain  its  railroad  as  a  continuous  line,  it  may  be  compelled 
to  do  so  by  mandamus.  So,  if  the  charter  requires  the  corporation 
to  construct  its  road  and  to  run  its  cars  to  a  certain  point  on  tide- 
water (as  was  held  to  be  the  case  in  State  v.  Hartford  &  N.  H.  R. 
Co.  29  Conn.  688),  and  it  has  so  constructed  its  road  and  used  it 
for  years,  it  may  be  compelled  to  continue  to  do  so.  And  man- 
damus will  lie  to  compel  a  corporation  to  build  a  bridge  in  ac- 
cordance with  an  express  requirement  of  statute.  New  Orleans, 
M.  &  T.  R.  Co.  V.  Mississippi,  112  U.  S.  12,  28  L.  ed.  619,  5 
Sup.  Ct  Rep.  19 ;  People  ex  rel.  Kimball  v.  Boston  &  A.  R.  Co. 
to  N.  T.  669.  But  if  the  charter  of  a  railroad  corporation 
simply  authorizes  the  corporation,  without  requiring  it  to  con- 
struct and  maintain  a  railroad  to  a  certain  point,  it  has  been  held 
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that  it  cannot  be  compelled  by  numdamus  to  complete  or  to  main- 
tain its  road  to  that  point  when  it  would  not  be  remunerative." 
Northern  P.  R.  Co.  v.  Washington  Territory,  142  U.  S.  492, 
499,  35  L.  ed.  1092, 1095, 12  Sup.  Ct  Rep.  283. 

Although  when  a  road  is  constructed,  ordinarily  a  railroad 
company  may  not  voluntarily  abandon  a  line  or  cease  to  operate 
any  portion  of  its  road,  and  may  be  compelled  to  resume  oper- 
ation, where  it  distinctly  appears  that  there  is  not  sufficient  traffic 
to  pay  expenses,  the  company  will  not  be  required  to  operate  at 
a  loss.  33  Cyc  636.  Moreover,  it  has  been  held  that  in  the 
absence  of  charter  or  statutory  obligation  the  company  may 
abandon  operation  of  a  road  that  cannot  be  operated  except  at  a 
loss.  Jack  V.  Williams,  113  Fed.  823,  affirmed  in  76  C.  C.  A. 
165,  145  Fed.  281,  distinguishing  State  v.  Sioux  City  &  P.  K. 
Co.  7  Neb.  357 ;  People  v.  Albany  &  V.  R.  Co.  24  N.  Y.  261,  82 
Ana.  Dec  295. 

But  whether  in  the  absence  of  charter  or  statutory  duty  the 
operation  of  an  improfitable  road  or  a  portion  thereof  may  be 
compelled  depends  on  the  particular  circumstances  of  the  case. 
This  question  is  thus  discussed  in  a  Virginia  case:  ^'It  may  be 
asked,  Is  a  corporation  having  constructed  a  road  to  be  permitted 
to  abandon  its  use  at  its  pleasure  t  We  answer  that  it  is  not  to 
be  apprehended  that  the  corporation  will  abandon  any  part  of  its 
line,  the  operation  of  which  is  f oimd  remunerative  in  the  present, 
or  that  is  likely  to  become  so  in  the  future.  Where  the  line  of 
railway,  taken  as  a  whole,  cannot  be  profitably  maintained; 
where  its  operation  when  discreetly  and  economically  managed 
is  attended  with  loss,  it  is  difficult  to  perceive  how  a  court  can, 
by  mandamus  or  otherwise,  compel  its  operation  to  be  continued. 
If  the  loss  is  the  result  of  improvident  and  unthrifty  manage- 
ment, the  court  may  at  the  suit  of  those  interested  take  charge 
of  it  for  the  benefit  of  all  concerned  and  run  it  through  the  in- 
strumentality of  a  receiver,  but  if  the  traffic  of  the  road  is  really 
insufficient  to  support  a  wise  and  economical  administration  of 
its  affairs,  there  would  seem  to  be  no  escape  from  its  ultimate 
abandonment  Such  cases  are  possible,  though  nune.  It  more 
frequently  happens,  however,  that  a  part  of  the  line  becomes  un- 
profitable though  the  system  as  a  whole  may  be  valuable.  In 
.such  an  event  the  court  will  inquire,  firsl^  as  to  the  positive  duties 
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imposed  by  the  oharter^  and  oompel  iheir  performance  bv  ap- 
prc^riate  remedies,  while  with  respect  to  those  duties  which  were 
not  imposed  by  the  charter,  but  which  have  been  assumed  by  the 
corporation  under  permissive  grants  of  power  it  will  consider 
all  the  circumstances  of  the  case  and  if  np<m  ^e  facts  it  shall 
appear  that  the  duty  unfulfilled  inflicts  no  particular  injury  or 
hardship  upon  those  who  make  the  complaint,  and  that  the  service 
which  they  receive  is  under  all  the  conditions  reasonably  adapted 
to  their  needs,  while  &e  performance  of  the  duty  would  entail  a 
•  burden  and  loss  upon  the  company  far  in  excess  of  any  benefit 
conferred,  and  which  might  in  its  ultimate  effect  embarrass  and 
prevent  the  i)erformance  of  other  duties  with  respect  to  larger 
interests,  and  affecting  a  far  greater  number  of  citizens,  the  court 
will  withhold  its  hands.^*  Sherwood  v.  Atlantic  d^  D.  R  Go.  94 
Va.  291,  806,  807,  26  S.  E.  948. 

A  note  in  L.B.A.1915A,  549,  states:  '^The  general  rule  seems 
to  be  that  a  railroad  cannot  abandon  its  road  or  a.  tomch,  even 
though  it  may  be  operated  at  a  loss,  and  cases  which  are  appar-' 
ently  in  confiict  with  this  rule  will  be  found  to  have  turned  on 
special  circumstances  that  warranted  the  decision/' 

If  as  a  result  of  consolidation  a  carrier  secures  the  control  of 
two  lines  of  railroad,  it  may  abandon  one  of  them,  where  it  ap- 
pears that  the  line  retained  will  substantially  serve  the  public, 
and  the  line  abandoned  can  be  operated  only  at  great  expense 
with  little  profit.  People  v.  Eome,  W.  &  O.  R.  Co.  108  N.  Y. 
95,  8  K  E.  369. 

For  like  reason  one  of  two  parallel  roads  may  be  abandoned 
where  the  remaining  one  will  serve  the  public  adequately.  Day 
v.  Tacoma  R  &  P.  Co.  80  Wash.  161,  L.R.A.1915B,  54T,  141 
Pac.  847. 

Relating  to  the  power  of  the  Commission  to  sanction  a  dis- 
continuance of  service,  the  New  York  Public  Service  Commis- 
sion has  held  that  it  is  absolutely  without  authority  expressly  to 
approve  and  authorise  &e  nonoperation  of  a  railroad  in  its  en- 
tirety and  for  an  indefinite  period.  Re  Lima-Honeoye  Electric 
Light  &  R.  Co.  (  N.  Y.  P.  S.  O.  2d  Dist)  P.U.R.1915C,  871. 

In  the  application  of  the  New  York  Central  &  Hudson  River 

Railroad  Company  for  authority  to  discontinue  a  particular 

class  of  passenger  service  to  the  Public  Service  Commission 
P.U,R.1917B. 


Digitized  by 


Google 


see  MISSOURI  publio  service  commission. 

of  New  York  (2d  District),  the  Commissicm,  after  stating  tiiat 
there  was  no  specific  proyision  in  the  New  York  statutes  au- 
thorizing such  Qontinuance,  said:  "We  are  of  the  opinion 
that  the  Commission  eonnot  make  an  order  permitting  the 
company  to  discontinue  a  service  which  is  provided  for  in  its 
charter  and  for  which  it  was  presumably  incorporated.  .  .  . 
On  the  other  hand,  there  is  nothing  in  the  statutes  which 
requires  the  railrioad  company  to  come  to  the  Commission  and 
make  application  for  permission  to  discontinue  the  operation 
of  its  passenger  trains  on  its  railroad,  but  in  the  event  that 
it  should  discontinue  all  of  its  passenger  service  the  public  is 
given,  ample  protection  because  the  Commission  has  the  power 
under  the  statutes  to  require  the  railroad  company  to  operate 
sufficient  trains  to  give  proper  service  to  the  traveling 'public 
It  seems  to  us  that  this  is  the  situation  in  the  present  case.  If  the 
railroad  company  should  discontinue  the  operation  of  its  passen- 
ger trains,  then  a  complaint  could  be  filed  with  the  Commission 
alleging  that  no  passenger  service  was  being  given  on  this  branch 
road,  and  then  the  question  would  be  squarely  presented  for  the 
consideration  of  the  Commission  as  to  whether  or  not  there  was 
traffic  justifying  the  respondent  in  operating  passenger  trains 
over  this  railroad,  and,  if  so,  the  Commission  would  be  in  a 
position  to  order  this  service  restored. 

"The  duty  of  a  railroad  corporation  is  to  perform  the  service 
for  which  it  was  incorporated,  and  the  determination  of  the  facts 
in  this  respect  and  the  power  of  requiring  service  on  the  rail- 
roads is  now  vested  in  the  Public  Service  Commission.  Prior  to 
the  time  when  the  Public  Service  Commissions  Law  was  enacted, 
the  remedy  to  compel  a  railroad  company  to  perform  its  duty  as 
a  common  carrier  was  by  way  of  mandamus  instituted  by  the 
state  to  compel  the  railroad  company  to  carry  out  its  obligations 
to  the  state.  .  .  .  People  v.  New  York  C.  &  H.  K.  IL  Co. 
28  Hun,  544"  [4  P.  S.  C.  R.  (2d  Dist  N.  Y.)  620,  621].      • 

Notwithstanding  the  apparent  conflict  in  the  judicial  judg- 
ments on  this  subjedi,  there  is  substantial  agreement  on  these 
propositions:  First,  a  public  service  corporation,  as  a  railroad 
company,  may  always  be  required  to  perform  its  public  duties, 
evidenced  by  its  charter  and  the  law,  although  in  so  doing  it  may 
suffer  some  inoidental  loss  (see  Missouri  P.  B.  Co.  v.  Kansas,  216 
U.  S.  262,  54  L.  ed.  472,  30  Sup.  Ct.  Eep.  330) ;  second,  when 
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a  railroad  is  once  coiustracted  its  operation  may  be  abandoned 
only  by  sanction  of  the  state  (see  Kansas  City  Interurban  E.  Co* 
V,  Davis,  197  Mo.  669,  676,  J14  Am.  St  Rep.  790,  96  S.  W.  881; 
St.  Louis  V.  St  Louis  Gaslight  Co.  6  Mo.  App.  484,  529,  530) ; 
third,  that  after  construction  a  fair  and  reasonable  trial  must  be 
had,  and  it  should  prove  futile  before  the  operation  of  a  railroad 
or  branch  thereof  can  be  abandoned ;  fourth,  where  public  aid  has 
been  given  through  taxation  and  donations  of  labor  and  materials, 
so  long  as  such  benefits  are  retained  by  the  carrier  it  is  under 
obligations  to  operate  the  property  and  serve  the  public,  because 
in  such  situation  '^it  assumes  a  relation  to  the  public  of  a  higher 
and  more  sacred  character  than  a  mere  contract  between  private 
individuals.  It  would  be  at  war  with  every  principle  of  natural 
justice  to  hold  that  it  might  avail  itself  of  this  public  aid,  and 
then  violate  its  obligations  to  the  public  incurred  by  reason  of 
the  aid  thus  received."  State  v.  Central  Iowa  R.  Co.  71  Iowa, 
410,  416,  60  Am.  Rep.  806,  32  N.  W.  409.  See  State  v.  Des 
Moines  &  Ft  D.  R.  Co.  84  Iowa,  419,  428-433,  61  N.  W.  38; 
Flint  &  P.  M.  R.  Co.  V.  Rich,  91  Mich.  298,  61  N.  W.  1001; 
Farmers'  Loan  &  T.  Co.  v.  Henning,  Fed.  Cas.  No.  4,666. 

7.  In  view  of  this  consideration  the  existence  of  the  duty  to 
operate  is  plain,  but  since  we  have  seen  the  carrier's  obligation 
and  the  demands  of  the  public  in  this  respect  are  reciprocal,  is 
not  the  duty  to  be  limited  and  qualified  by  the  practical  situation  ? 
The  facts  and  circumstances  must  justify  an  c»rder  requiring 
operation.  A  mere  attempt  at  enforcement  of  the  abstract  or 
theoretical  obligation,  without  the  necessary  facts  to  justify 
such  effort,  would  simply  be  arbitrary  and  unreasonable  action. 

As  long  as  public  franchises  are  exercised,  public  service  must 
be  rendered.  In  practice  it  is  probable  that  abandonment  would 
occur  or  be  desired  only  where  the  operation  entails  a  continuous 
financial  loss.  A  profitable  road  would  hardly  be  abandoned.  If 
its  owners  wish  to  rid  themselves  of  the  burden  of  operation  of 
paying  railroad  property,  purchasers  may  readily  be  found,  ex- 
cept perhaps  when  business  depression  prevails.  If  the  road  can- 
not be  operated  profitably,  the  question  arises.  Would  it  subserve 
the  public  use  for  the  state  to  compel  its  owners  to  operate  at  a 
loss  ?    Or,  if  the  duty  of  a  railroad  company  is  to  be  measured 

by  the  public  wants,  and  trains,  both  freight  and  passenger,  are 
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run  on  its  line  at  reasonable  and  moderate  fares  and  proper 
transportation  service  is  thus  provided,  but  cannot  be  maintained 
vrithout  a  constant  financial  loss^  the  inquiry  is  invited,  Is  such 
service  needed  by  the  public  ? 

If  there  is  public  necessity  for  the  operation  of  the  branch,  the 
right  to  cease  the  operation  thereof  does  not  exist  independent 
of  statutes.  Rib  River  Case,  1  Wis.  R.  C.  R.  739,  754,  and  cases 
cited.  If  there  exists  a  public  necessity  to  operate,  the  obligation 
to  do  so  is  included  in  the  carrier^s  public  duty,  and  the  require- 
ment may  be  compelled  by  the  Commission,  since  it  is  within  the 
reasonable  exercise  of  the  state's  protective  power.  Northern  P. 
R.  Co.  V.  North  Dakota,  236  U.  S.  585,  59  L.  ed.  735,  L.*R.A. 
— ,  — ,  P.U.R.1915C,  277,  35  Sup.  Ct  Rep.  429,  Ann.  Cas. 
1916A,  1. 

If,  on  the  other  hand,  no  public  necessity  appears,  the  obliga- 
tion is  not  incident  to  or  within  the  carrier^s  public  duty,  and  an 
order  to  require  operation  is  not  authorized.  For  example,  the 
carrier  cannot  be  compelled  to  build  mere  private  connections, 
and  the  adequacy  of  the  receipts  from  its  entire  business,  as 
stated  by  the  Supreme  Court  of  the  United  States,  does  not  enter 
into  the  question.  Missouri  P.  R.  Co.  v.  Nebraska,  217  TJ.  S. 
196,  207,  54  L.  ed.  727,  731,  30  Sup.  Ct.  Rep.  461,  18  Ann. 
Cas.  989. 

If,  then,  the  duty  to  operate  is  no  greater  than  the  public  in- 
terests demand  and  justify,  would  it  be  just  or  reasonable  to 
direct  operation  where  the  traffic  available  for  transportation  is 
insufficient  to  pay  expenses?  Would  such  action  promote  the 
public  welfare?  Would  it  harmonize  with  provisions  of  our 
Federal  and  state  organic  laws  touching  rights  of  property? 

•  8.  One  purpose  of  this  Commission  is  after  investigation  to 
take  measures  to  compel  compliance  with  obligations  arising 
either  from  charter  or  franchise  grants,  or  the  nature  of  the  busi- 
ness carried  on  by  the  public  service  corporation.  Remedies  ex- 
isting prior  to  the  enactment  of  the  Public  Service  Commission 
Law  have  been  found  in  many  respects  inadequate,  and  the  new 
method  was  created  to  be  exercised  reasonably  and  in  the  interest 
of  the  public.  The  new  jurisdiction  was  instituted  in  order  to 
place  in  the  hands  of  the  public  officers  more  efficient  remedies  to 
be  applied  when  there  exists  any  public  necessity  therefor. 
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[4]  As  the  law  enjoina,  the  defendant  railroad  owes  a  duty  to 
the  public  to  exercise  the  franchise  granted  to  it,  and  it  cannot  at 
its  mere  pleasure  abandon  a  branch  or  portion  of  its  road,  al- 
though such  act  might  incur  a  forfeiture  of  its  entire  charter. 
The  franchise  to  operate  its  lines  is  to  be  treated  as  a  whole;  it 
was  so  accepted,  and  it  is  not  within  the  province  of  the  de- 
fendant road  to  reject  it  in  part  The  branch  road  in  question 
has  been  built  and  was  operated.  If  it  had  not  been  constructed, 
it  might  be  that  the  state  would  not  force  its  construction.  But 
the  branch  having  been  constructed  and  operated,  it  would  seem 
that  the  public  had  an  interest  in  its  continued  operation  unless 
it  should  distinctly  appear  that  the  cost  of  maintenance  and 
operation  would  be  so  great  in  comparison  with  the  public  bene- 
fits derived  therefrom  that  it  would  be  unreasonable  to  ask  a 
continuance  of  such  operation.  Merely  building  a  road  without 
operation  of  it,  of  course,  is  of  no  value  whatever  to  those  who 
desire  service  in  the  transportation  of  persons  and  property.  As 
said  in  a  "Sew  York  case :  ''It  cannot  be  that  the  railroad  com- 
pany obtains  everything  and  the  public  nothing  from  the  original 
charter.  If  a  railroad  company  can  occupy  a  portion  of  the 
public  streets  and  highways  and  thereafter  construct  under  its 
original  grant  the  remaining  portion,  it  is  difficult  to  understand 
why  the  public  cannot  insist  on  its  constructing  and  operating 
its  road  to  the  full  extent  of  its  grant.  If  a  railroad  can  thus 
abandon  some  portion  of  its  route  and  resume  the  use  of  its 
franchise  at  will  it  might  easily  defeat  any  new  franchise  in  a 
public  street  or  highway  while  not  using  its  own,  unless  some 
power  exists  to  compel  it  to  exercise  its  franchise  by  building  and 
operating  its  abandoned  route.  The  obligaticm  must  be  reciprocal 
and' the  state  must  have  power  to  compel  the  company  to  exercise 
its  franchise.  'The  state  .  .  .  has  no  other  adequate  remedy 
(than  mandamus).  It  may  proceed,  it  is  true,  to  annul  the 
corporation,  as  has  been  held  in  many  cases  where  corporations 
had  neglected  public  duties,  .  •  •  but  that  remedy  is  not 
adequate,  for  it  only  destroys  functions  where  the  public  interest 
requires  their  continued  existence  and  enforcement  It  has 
there  an  election  which  of  these  two  remedies  to  pursue.'  People 
V.  New  York  C.  &  H.  R.  R.  Co.  28  Hun,  643.    A  duty  to  the 

public  requires  a  full  performance  of  its  franchise,  and  this  is  a 
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duty  required  by  law.  The  violation  of  the  law  upon  which  the 
Public  Service  Commission  may  act  is  not  restricted  to  such 
offenses  as  are  specifically  mentioned  in  the  written  law  (Will- 
cox  V.  Eichmond  Light  &  R  Co.  142  App.  Div.  44,  128  K  T. 
Supp.  266,  202  N.  Y.  515,  95  N.  E.  1141),  but  by  the  express 
language  of  §  57  includes  the  failure  or  omission  'to  do  anything 
required  of  it  by  law.'  Although  at  the  time  the  franchise  was 
granted  there  existed  no  board  or  officer  expressly  charged  with 
the  supervision  of  the  grantee  of  a  franchise  to  compel  it  to  per- 
form the  obligations  it  assumed,  the  power  of  the  legislature  to 
create  such  a  board  and  give  it  such  power  cannot  be  successfully 
questioned."  Public  Service  Commission  v.  New  York  R.  Co. 
77  Misc.  487,  490-^93, 136  K  Y.  Supp.  720. 

In  a  late  Arkansas  case  the  defendant  corporation  was  organ- 
ized for  the  purpose  of  constructing,  maintaining,  and  operating 
a  railroad  for  the  conveyance  of  persons  and  property.  The  court 
said :  "The  charter  confers  upon  the  incorporators  the  power  to 
operate  the  road  over  a  fixed  line  or  lines,  and  it  cannot  abandon 
a  part  of  its  line  and  continue  to  operate  the  balance  under  its 
charter.  Its  obligation  to  discharge  the  duties  imposed  by  its 
charter  must  be  construed  in  connection  with  the  nature  and  pro- 
ductiveness of  the  corporate  business  as  a  whole,  the  character 
of  the  service  required,  and  the  public  need  for  its  performance. 
For  that  reason  its  statutory  duty  to  operate  its  road  may  be 
compelled,  although  by  doing  so  as  an  incident  some  pecuniary 
loss  may  result  from  rendering  such  service."  Railroad  Commis- 
sion V.  Saline  River  R.  Co.  119  Ark.  239,  P.TJ.R.1915E,  191, 
194,  177  S.  W.  896. 

This  case  also  holds  that  the  mere  fact  that  the  order  requir- 
ing operation  may  cause  pecuniary  loss  is  not  of  itself  sufficient 
to  render  the  order  arbitrary  and  unreasonable,  but  it  is  a  cir- 
cumstance to  be  considered,  and  ihat  an  order  compelling  opera- 
tion should  only  be  granted  in  the  interest  of  the  public.  A  vain 
and  futile  order  should  not  be  issued.  Such  action  would  be 
arbitrary  and  unreasonable.  The  question  of  the  reasonable- 
ness of  the  order  is  for  decision  of  the  court 

Since  railroads  are  constructed  for  public  use  and  the  public 
has  rights  in  them  which  should  be  protected,  railroad  corpora- 
tions are  not  authorized  to  abandon  their  rights  and  surrender 
their  charters  without  the  consent  of  the  state.    Freeo  Valley  R. 
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Oo.  T.  Hodges,  105  Ark.  814, 161  S.  W.  281;  Railroad  Commis- 
sion V.  Saline  River  R.  Co.  snpra. 

Abandonment  of  a  particular  line  of  street  railways  should 
not  be  permitted,  merely  because  for  the  time  being  it  is  operated 
at  a  loss.  Re  Empire  United  R.  Co.  (N.  T.  P.  S.  C.  2d  Dist) 
P.U.R.1915E,  268. 

Although  loss  results  in  operating  a  line  or  branch,  if  the  en- 
tire system  may  be  operated  at  a  profit  there  is  no  confiscation  of 
property  or  deprivation  of  property  rights.  Puget  Sound  Trac- 
tion, L^ht  &  P.  Co.  V.  Reynolds,  228  Fed.  876. 

The  question  of  loss  must  be  considered  in  connection  with  the 
<5arrier^8  duties  and  the  productiveness  of  its  corporate  business 
as  a  whole.  The  law  imposes  upon  it  the  dul^  of  furnishing  ade- 
quate facilities  to  the  public  on  its  entire  system,  not  a  part,  and  it 
cannot  be  excused  from  performing  its  full  duty  merely  because 
by  ceasing  to  operate  a  part  of  its  system  the  net  returns  would 
be  increased.  Colorado  &  S.  R.  Co.  v.  State  Railroad  Commission, 
54  Colo.  64,  129  Pac  606.  See  Brownell  v.  Old  Colony  RCo. 
164  Mass.  29,  29  L.R.A.  169,  49  Am.  St.  Rep.  442,  41  N.  E.  107. 

In  St  Louis  &  S.  F.  R.  Co.  v.  Gill,  166  XJ.  S.  649,  89  L.  ed. 
567,  15  Sup.  Ct.  Rep.  484,  the  legislature  of  the  state  of  Ar- 
kansas had  prescribed  a  maximum  rate  of  8  cents  per  mile  for 
each  passenger  carried  by  the  railroads  of  that  state,  and  imposed 
a  penalty  of  $300  for  each  overcharge,  payable  to  the  passenger 
from  whom  the  overcharge  was  exacted.  In  an  action  to  recover 
this  penalty  the  railway  company  defended  on  the  ground  that 
that  portion  of  the  railroad  over  which  the  plaintiff  was  carried 
was  highly  expensive  to  construct  and  maintain,  and  that  the 
cost  of  transporting  passengers  over  the  same  and  the  mainte- 
nance thereof  exceeded  the  maximum  rate  fixed  by  law.  Proof 
was  offered  tending  to  show  that  "the  actual  cost  of  carrying  each 
passenger  over  that  portion  of  defendant's  railway  in  plaintiff's 
petition  mentioned,  and  over  all  its  railway  therein  referred  to, 
did  and  does  now  exceed  the  sum  of  8  cents  per  mile  for  each  and 
every  passenger  so  carried,"  and  that  "3  cents  per  mile  for  the 
service  rendered  by  defendant  in  carrying  passengers,  at  the 
times  in  plaintiff's  petition  mentioned,  over  the  line  of  railroad 
therein  mentioned,  was  not  reasonable  compensation,  and  that 
no  less  than  5  cents  per  mile  would  be  a  reasonable  sum.'* 

In  disposing  of  this  defense  and  offer  of  proof  the  court  said : 
P.U.R.1917B. 
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"It  therefore  appears  that  the  allegations  made  and  the  evidence 
offered  did  not  cover  the  company's  railroad  as  an  entirety  even 
in  the  state  of  Arkansas,  but  were  made  in  reference  to  that  por- 
tion of  the  road  originally  belonging  to  the  St  Louis,  Arkansas, 
&  Texas  Railway,  and  extending  from  the  i^orthem  boundary  of 
Arkansas  to  Fayetteville  in  said  state.  In  this  state  of  facts  we 
agree  with  the  views  of  the  supreme  court  of  Arkansas,  as  dis- 
closed in  the  opinion  contained  in  die  record,  and  which  were  to 
the  effect  that  the  correct  test  was  as  to  the  effect  of  the  act  on  the 
defendant's  entire  line,  and  not  upon  that  part  which  was  former- 
ly a  part  of  one  of  the  consolidating  roads;  that  the  company 
cannot  claim  the  right  to  earn  a  net  profit  from  every  mile, 
section,  or  other  part  into  which  the  road  might  be  divided,  nor 
attack  as  unjust  a  regulation  which  fixed  a  rate  at  which  some 
such  part  would  be  unremunerative ;  that  it  would  be  practically 
impossible  to  ascertain  in  what  proportion  the  several  parts 
should  share  with  others  in  the  expense  and  receipts  in  which 
they  participated;  and,  finally,  that  to  the  extent  that  the  question 
of  injustice  is  to  be  determined  by  the  effects  of  the  act  upon  the 
earnings  of  the  company,  the  earnings  of  the  entire  line  must  be 
estimated  as  against  all  its  legitimate  expenses  under  the  opera- 
tion of  the  act  within  the  limits  of  the  state  of  Arkansas." 

In  Northern  P.  E.  Co.  v.  North  Dakota,  236  TJ.  S.  585,  600, 
59  L.  ed.  735,  743,  L.R.A.— ,  — ,  P.U.R.1915C,  277,  35  Sup. 
Ct.  Rep.  429,  Ann.  Cas.  1916A,  1,  a  more  recent  case,  Mr. 
Justice  Hughes  said:  "In  St.  Louis  &  S.  F.  R.  Co.  v.  Gill,  156 
U.  S.  649,  89  L.  ed.  567,  15  Sup.  Ct.  Rep.  484,  a  statute  fixing 
a  maximum  rate  for  passengers  in  the  state  of  Arkansas  was  chal- 
lenged, but  the  allegation  and  offer  of  proof  that  the  rate  would 
compel  the  carriage  of  passengers  at  a  loss  related  only  to  a  por- 
tion, or  division,  of  the  railroad,  and  not  to  the  result  of  all  the 
traflSc  to  which  the  rate  in  question  applied.  The  holding  that 
this  was  insufficient  was  in  entire  accord  with  the  above-stated 
principle — ^that  the  rate-making  power  may  be  exercised  in  a 
practical  way,  and  that  the  legislature  is  not  bound  to  assure  a 
net  profit  from  ^every  mile,  section,  or  other  part  into  which  the 
road  might  be  divided.'  Id.  665.  A  passenger  rate  may  apply 
generally  throughout  the  state,  and  the  eft'ect  of  the  rate  must  be 
considered  with  respect  to  the  whole  business  governed  by  the 
rate." 
P.U.R.1917B. 
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If  it  should  l)e  conceded,  as  defendant  contends,  that  abandon- 
ment of  a  branch  line  or  section  or  sections  of  a  railroad  is 
authorized  whenever  it  iS**shown  that  the  operation  of  such 
branch,  section,  or  sections  treated  as  a  separate  and  distinct 
entity  is  unprofitable,  it  follows  that  the  interest  of  the  carrier 
only  is  to  be  considered,  irrespective  of  public  necessity  or  con- 
venience. Moreover,  since  a  principle  once  accepted  must  be 
accepted  in  its  entirety,  and  must  produce  its  own  l^itimate 
results,  the  free  application  of  the  doctrine  means  that  in  this 
manner  any  branch  or  line  or  lines  of  a  railroad  system  may  be 
withdrawn  from  time  to  time  and  the  public  service  on  the  entire 
system  be  thereby  ultimately  completely  abandoned. 

As  above  observed,  the  rights  of  the  carrier  and  those  to  be 
served  go  hand  in  hand.  The  carrier  must  receive  a  fair  reward 
and  the  public  must  have  reasonable  service  at  reasonable  charges 
without  discrimination.  These  requirements  are  essential  to 
better  existence  of  both  the  carrier  and  the  public  to  be  served, 
and  that  which  is  necessary  to  promote  business  and  social  life 
the  state  has  never  allowed  to  be  controlled  from  the  standpoint 
of  private  interests  alone. 

True,  the  devotion  of  the  property  of  the  carrier  to  public  use 
is  qualified  by  the  condition  of  the  carrier's  undertaking,  that 
its  services  are  to  be  performed  for  reasonable  reward.  Norfolk 
&  W.  R.  Co.  V.  Conley,  236  U.  S.  605,  59  L.  ed.  745,  P.U.R. 
1915C,  293,  295,  35  Sup.  Ct  Rep.  437.  Therefore  if  the  branch 
in  question  is  run  at  a  loss,  obviously  it  must  be  made  to  pay,  if 
at  all,  from  profits  on  another  part  or  parts  of  defendant  railroad 
system.  While  for  rate-making  purpose  it  may  not  be  competent 
to  seek  to  segregate  the  railroad  or  system  into  integral  parts  of 
the  entire  service,  or  to  classify  the  r-ailroad  lines  into  various 
groups  of  service,  however,  even  for  this  purpose  some  reasonable 
adjustment  is  permissible.  In  the  classification  of  railroads  for 
the  purpose  of  fixing  passenger  rates  in  our  state,  class  A  in- 
cludes all  through  or  trunk  railroads  and  all  branch  roads  owned, 
leased,  and  controlled,  or  occupied  by  such  through  or  trunk  rail- 
road companies  or  corporations.  Mo.  Rev.  Stat.  1909,  §  3231, 
But  this  doctrine  ia  not  to  be  applied  in  the  case  under  considera- 
tion. 

The  evidence  flhows  considerable  demand  for  service,  both 

P.U.R.1917B. 
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freight  and  passenger.  Although  it  may  appear  that  the  branch 
will  not  pay,  treated  as  a  separate  entity,  and  that  it  will  be  mere- 
ly a  source  of  expense  to  the  defendant  in  miontaining  and  operat- 
ing it  at  present,  this  is  not  decisive^  since  it  mnst  be  regarded  as 
an  integral  part  of  the  railway  system;  and  ordinarily  the  system 
must  be  operated  as  a  whole,  and  where  the  public  necessity 
demands  the  service  no  part  thereof  may  be  abandoned  for  the 
reason  alone  that  it  is  not  fairly  remimerative,  at  least  so  long 
as  the  operating  revenues  of  the  entire  system  are  adequate  to 
meet  all  requirements,  imless,  as  above  mentioned,  it  should  be 
shown  by  satisf actoiy  evidence  that  the  cost  of  the  operation  of 
the  branch  or  line  sought  to  be  abandoned  would  be  so  great  in 
comparison  with  the  public  benefits  derived  therefrom  it  would 
be  wholly  arbitrary  or  unreasonable  to  require  a  continuance  of 
operation. 

[5]  9.  Has  a  fair  trial  of  the  operation  of  the  Grower  branch 
ever  been  made  ?  The  defendant's  obligation  is  to  make  a  bona 
fide  trial  of  the  operation  of  this  branch.  It  cannot  presume  xql 
advance  that  the  (^oration  wiU  result  in  a  loss  or  unfair  returns 
to  the  entire  system.  If  after  a  fair  trial  should  be  made  for  a 
reasonable  period  and  it  should  be  ascertained  that  operating  ex- 
penses cannot  be  made,  and  that  the  losses  resulting  from  such 
attempt  were  so  great  as  to  impair  the  profits  on  the  entire  system 
to  such  an  extent  as  to  prevent  or  hamper  the  carrier  from  main- 
taining adequate  service  on  the  rest  of  its  qrstem,  application  to 
be  relieved  may  be  made  to  the  proper  authorities.  Com.  v. 
Fitchburg  R  Co.  12  Gray,  180, 190;  Smith  v.  Atlantic  Southern 
K.  Co.  (Iowa  E.  C.)  P.U.R.1915F,  125,  148. 

If,  therefore,  it  should  occur  that  the  railway  system  of  de- 
fendant could  not  earn  sufficient  revenue  to  pay  the  cost  of  opera- 
tion and  maintenance  because  the  Gower  branch  thereof  could 
not  be  operated  except  at  a  loss  more  than  counterbalancing  the 
profits  on  the  rest  of  the  system,  and  the  carrier  should  then  be 
allowed  to  cease  operation  of  the  unprofitable  branch  in  order  to 
maintain  service  upon  the  remainder  of  its  system,  it  follows  that^ 
those  served  by  the  defendant's  lines  other  than  those  on  the 
Gower  branch  would  be  benefited,  whereas  the  public  on  the 
Gower  branch  would  suffer  from  failure  of  the  state  to  compel 
the  performance  of  the  legal  obligation  resting  on  the  carrier  to 
operate  every  part  of  its  system.     The  patrons  on  the  Gower 
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branch  would  be  deprived  of  Hbe  transportation  eonwnience^  be- 
cause their  limited  patronage  would  not  justify  ^e  expenditure 
of  the  cost  of  operation.  In  such  situation  they  could  not  com- 
plain. It  is  needless  to  say  that  if  the  carrier  is  required  to 
operate  its  entire  system  at  a  loss,  this  would  result  in  the  final 
abandonment  of  all  service  on  its  system  and  a  forfeiture  of 
franchises. 

10.  Our  conclusions  are: 

[6]  First,  that  Hie  Gower  branch  may  not  be  abandoned  vol- 
untarily by  defendant  owner,  the  Quincy,  Omaha,  &  Kansas 
City  Bailroad  Company,  without  consent  of  or  action  by  the 
state. 

[7]  Second,  that  the  Commission  has  no  authority  to  permit 
abandonment  on  the  showing  made  by  defendants. 

[8]  Third,  that  the  Commission  has  power  to  compel  defend- 
ant owner  to  restore  the  service  on  the  branch  as  a  common 
carrier  of  freight  and  passengers  in  the  absence  of  satisfactory 
evidence  that  its  operation  would  result  in  a  ccmtinuous  financial 
loss,  treating  this  branch  as  an  integral  part  of  the  entire  system 
of  the  Quincy,  Omaha,  &  Kansas  City  Bailroad  Company,  to 
such  an  extent  as  to  prevent  or  hamper  the  defendant  owner  from 
maintaining  adequate  service  on  the  rest  of  its  system. 

Fourth,  whether  the  amount  of  traffic,  freight  and  passenger, 
available  for  transportation,  and  tiiat  reasonably  likdy  to  be 
handled,  will  be  sufficient  to  compensate  defendant  owner  for  the 
expense  of  furnishing  the  service  required,  treating  this  branch 
as  an  integral  part  of  the  entire  system  in  the  manner  above  men- 
tioned, can  be  ascertained  only  by  fair  trial  covering  a  reasonable 
period. 

[9]  Fifth,  that  this  application  should  be  continued  and  that 
such  trial  should  be  ordered  to  proceed  for  a  period  of  one  year, 
and  at  the  expiration  of  such  time,  tiiat  defendant  owner  report 
to  the  Commission  the  results  of  such  trial  in  detail  when  suob 
further  orders  may  be  made,  as  the  then  conditions  justify. 

Appropriate  order  follows. 

All  concur. 

Motion  for  rehearing  and  motion  to  extend  effective  date  of 

order  denied  ITovember  22,  1916.    Writ  of  review  pending  in 

Cole  county  circuit  court 
P.U.R.1917B. 
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CIVIC  LEAGUE  OP  ST.  LOUIS  et  al. 

V. 

ST.  LOUIS  WATER  DEPARTMENT. 

[Case  No.  969.] 

(4  Mo.  P.  S.  C.  R.  412.) 

Bates  ^  Jurisdiction  of  CommisMon'^  Municipal  plants -^  Public 
Service  Con^misslon  Act  ^Repeal  of  statutes  ^  Municipal  o9iar' 
ters, 

1.  The  Missouri  Public  Service  Commission  has  exclusive  jurisdic- 
tion to  regulate  the  rates  of  municipal  owned  utilities,  all  prior  statutes, 
municipal  charters,  and  ordinances  inconsistent  with  the  exercise  of  such 
powers  having  been  superseded  by  the  Public  Service  Commission  Act. 

Estoppel -^  Filing  rate  schedules -^  Denying  jurisdiction  of  Comtnls* 
slon. 

2.  A  utility  is  not  estopped  to  deny  the  Jurisdiction  of  the  Com- 
mission after  submitting  to  its  jurisdiction  by  filing  schedules  of  rates 
and  requesting  permission  to  cancel  rates  previously  filed  with  the  Com- 
mission. 

Rates -^  J urisdlction  of  Commission -^  Muni<ilpal  charter -^  Repeal -^ 
Public  Service  Law, 

3.  The  St.  Louis  freeholders'  charter  adopted  under  constitutional 
provisions  (Mo.  Const.  1875,  §§  20-25,  art.  9)  which  conferred  upon  the 
city  exclusive  control  of  all  local  or  municipal  affairs  without  central 
interference  does  not  prevent  the  Missouri  Commission  from  regulating 
the  rates  of  its  water  plant  in  view  of  the  constitutional  provisions  re- 
quiring municipal  charters  to  be  in  harmony  witii  and  subject  to  tiie 
laws  of  tlie  state  (Mo.  Const.  §§  22,  23,  art.  9),  and  providing  that  the 
general  assembly  shall  have  the  same  power  over  the  city  of  St.  Louis 
that  it  has  over  cities  (Mo.  Const.  §  25,  art.  9),  since  the  Public  Service 
Commission  Law  conferring  exclusive  jurisdiction  upon  the  Conmiission 
to  regulate  rates  of  all  public  utilities  superseded  all  conflicting  laws 
and  municipal  charters  upon  the  same  subject. 

Discrimination  ^^  Rates -^  Classification  based  upon  difference  of 
service. 

4.  A  classification  of  rates  based  upon  difference  of  service  is  per- 
missible when  having  a  reasonable  relation  to  the  amount  of  difference. 

Discrimination^^ Rates '^Classifieatton'^ Test  for  detem^lnlng  rea^ 
sonableness. 

5.  In  determining  the  reasonableness  of  a  given  water  rate  classi- 
fication, investigation  should  be  directed  to  ascertaining  whether  the  re- 
spective classes  constitute  separate  and  distinct  kinds  of  service  in- 
volving different  labor,  equipment,  expenditures  of  money,  etc.,  and  thus 
fairly  justifying  the  different  rates  exacted,  since  the  rates  must  b« 
the  same  for  service  furnished  under  the  same  or  substantially  similar 
circumstances  or  conditions. 
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DisefiimiHation^Bate0'*Conee8MitnB^lAni»er  ineter  rates  to  fnanu' 
facturers. 

6.  A  schedule  of  metered  rates  providing  a  less  charge  for  water  for 
purely  manufacturing  purposes  than  for  general  use  is  unjustly  dis- 
criminatory where  all  the  circumstluices  or  conditions  in  furnishing  the 
service  are  the  same;  both  being  simply  connected  with  the  mains. 

Statutes  ^Public  Service  Law^Canstrttctien^^JPrior  court  decision. 

7.  A  supreme  court  decision  rendered  prior  to  the  enactment  of  the 
Public  Service  Law,  and  based  upon  a  charter  provision  forbidding 
''exceptional  discrimination/'  is  not  controlling  in  the  construction  of 
the  Public  Service  Law  which  requires  equality  of  rates  for  the  same 
service  under  the  same  or  substantially  similar  circumstances  or  con- 
ditions. 

Con8titution€d  law -^ Due  process -^ Compensation^ Bates  below  cost 
to  one  cUzss. 

8.  A  schedule  fixing  metered  rates  below  cost  of  service  for  water 
used  for  manufacturing  purposes  and  a  higher  rate  for  water  for  gen- 
eral use  deprives  the  latter  class  of  consumers  of  their  property  without 
adequate  compensation  or  due  process  of  law. 

Discriniination-^  Bates -^Municipal  plants-^ Low  rates  to  manufac' 
turers^^Bublic  purpose. 

0.  A  municipality  operating  a  water  plant  cannot  give  a  lower  rate 
for  water  used  for  purely  manufacturing  purposes  to  encourage  the  es- 
tablishment of  manufacturing  plants  within  its  limits,  since  the  powers 
of  the  municipality  must  be  employed  alone  for  public  purposes  or  ob- 
jects, and  aiding  manufacturers  is  not  sucdi  a  public  purpose. 

Discrimination -^  Bates '^Effect  of  custom,  or  usage '^ Lower  rates  to 
manufacturers. 

10.  The  fact  that  lower  water  rates  have  been  given  to  manufac- 
turers than  to  other  water  users  by  a  city  during  a  long  period  of  years 
does  net  constitute  such  a  usage  or  custom  as  will  be  recognized  by  the 
law,  since  abuses  of  power  and  violations  ol  right  derive  no  sanction 
from  time  or  custom. 

Discrimination^ Bates -^ Municipal  plant '^ Wish  of  municipal  au' 
thoriHes. 

11.  That  it  is  the  earnest  desire  of  the  municipal  authorities  and  the 
business,  manufacturing,  and  industrial  interests  of  the  dty,  is  not  a 
sufficient  reason  to  warrant  the  Missouri  Commission  in  approving  a 
lower  rate  for  water  furnished  by  a  mimicipal  plant  for  purely  manu- 
facturing purposes  than  charged  for  water  used  for  general  purposes. 

Mates  —  Municipal  plant  *-  Preparation  of  schedule  -«  Discretion. 

12.  The  preparation  of  an  equitable  schedule  of  rates  for  a  munici- 
pal plant  devolves  primarily  upon  the  mimicipality  and  is  confided  to 
its  judgment  and  discretion,  with  which  the  Missouri  Commission  will 
not  interfere  except  where  the  state  law  has  not  been  observed. 

[Sept^ber  21,  1916.] 
P.UJLIWTB.  87 
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Complaint  against  water  rates  alleged  to  be  diseriminatory; 
order  directing  establishment  of  new  rates. 

Appearances:  Wm.  F.  Woemer  for  complainant;  Charles  H. 
Danes  and  Charles  B.  Davis  for  defendant 

McQuillin,  Commissioner: 

A.  STATEMENT  OF  THE  CASE. 

i.  Origin — Parties: 

Unjust  discriminations  made  in  a  water-rate  schedule  pro- 
vided by  ordinance  of  a  municipal  corporation  which  owns  and 
operates  a  water  plant  constitute  the  allegations  of  the  complaint 

The  precise  complaint  is  that  the  city  of  St  Louis^  in  sup- 
plying water  for  manufacturing  purposes,  charges  and  assesses 
a  lesser  rate  than  it  charges  and  assesses  for  water  consumption 
generally. 

On  March  17,  1916,  the  city  of  St,  Louis,  in  compliance  with 
the  Public  Service  Commission  Law  (§  69,  f  12),  filed  a  schedule 
of  rates  for  water  provided  by  ordinance  28,526  to  become  effec- 
tive March  31,  1916,  asking  for  authority  to  cancel  water  rates 
then  on  file  and  to  put  into  operation  on  the  latter  date,  within 
less  than  thirty  days,  the  water  rates  provided  for  in  said  ordi- 
nance. 

Protests  were  filed  by  the  Civic  League  of  St.  Louis,  the  Cen- 
tral Civic  Council,  the  Central  Trades  and  Labor  Union,  and 
individual  citizens,  residents  of  the  city  of  St  Louis,  and  a  hear- 
ing was  had  before  the  entire  Commission  at  Jefferson  City, 
March  24,  1916. 

On  March  27,  1916,  the  Commission  overruled  the  protests 

and  allowed  the  new  schedule  of  rates  to  be  put  into  effect,  filing 

a  memorandum  stating  that  "a  majority  of  the  members  of  the 

Commission  has  grave  doubts  concerning  the  validity  of  the  rates 

prescribed  in  the  proposed  schedule  because  of  the  alleged  illegal 

discriminations  forbidden  by  §  68,  Public  Service  Commission 

Law.    In  view  of  the  practical  importance  of  the  questions  thus 

raised  by  protestants,  we  believe  it  should  be  decided  only  after 

thorough  investigation,  upon  formal  complaint.     Therefore^  we 

think  the  public  interests  will  be  best  subserved  by  allowing  the 

rates  to  go  into  effect." 
P.U.R.1917B. 
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Thereafter,  on  May  13,  1916,  a  formal  complaint  was  filed, 
to  which  the  city  of  St.  Louis  made  answer. 

^The  complainants  are  the  Civic  League  of  St.  Louis,  the  Cen- 
tral Civic  Council,  and  the  Central  Trades  and  Labor  Union, — 
civic  organizations, — and  some  thirty  individual  resident  con- 
fmmers  and  purchasers  or  prospective  consumers  and  purchasers 
of  water  sold,  delivered,  and  supplied,  or  to  be  sold,  delivered, 
and  supplied,  by  and  in  the  city  of  St  Louis. 

The  defendant,  the  city  of  St.  Louis,  is  a  municipal  corpora- 
tion organized  under  a  constitutional  or  freeholders*  charter,  and 
owns  and  operates  a  public  waterworks  plant,  and  distributes  and 
sells  water  to  the  citizens  and  public  in  its  corporate  limits, 
and  pursuant  to  its  charter,  by  ordinance,  has  provided  rules 
and  regulations  covering  the  use  of  city  water,  assessment  of 
rates,  and  schedules  of  charges  to  be  made  by  the  water  division 
of  the  department  of  public  utilities. 

Under  the  present  charter  of  the  city  of  St.  Louis,  adopted  by 
vote  of  the  people  June  30,  1914,  effective  from  August  29,  1914, 
the  water  division  of  the  department  of  public  utilities  has  under 
its  special  charge  the  operation  and  maintenance  of  the  water- 
works, and  of  all  facilities  for  the  acquisition  and  distribution  of 
water.  It  assesses  water  rates  as  provided  by  ordinance.  The 
head  of  this  division  is  known  as  the  water  connnissioner. 

The  charter  prescribes  that  as  long  as  any  of  the  "St  Louis 
water  bonds"  or  renewals  thereof  or  bonds  issued  on  the  special 
credit  of  the  waterworks  or  facilities  remain  unpaid  the  water 
rates  shall  be  fi:xed  at  prices  that  will  produce  revenue  suJSScient 
at  least  to  pay  the  running  expenses  of  the  water  division  and  the 
interest  on  all  such  bonds  and  renewals.  St  Louis  Charter,  art. 
13,  §  11. 

The  old  charter  of  St  Louis,  adopted  in  1876,  which  the  pres- 
ent charter  supersedes,  contained  this  provision:  "The  water 
rates  shall  be  fixed  at  prices  that  shall  produce  revenue  sufiicient 
at  least  to  pay  the  interest  upon  the  city  water  bonds  and  the 
running  expenses  of  the  water  department.  No  water  rate  shall 
be  allowed  or  fixed  by  any  other  principle  or  consideration  than 
that  of  producing  revenue,  and  exceptional  discriminations  in 
rates  are  forbidden."    St  Louis  Charter  (old),  art.  7,  §  12. 

Prior  to  the  enactment  of  the  Public  Service  Commission  Law, 
P.U.R.i9nB. 
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the  Missouri  supreme  court,  in  construing  the  latter  provision, 
held  that  it  was  not  exceptional  discrimination  to  provide  by 
ordinance  a  particular  rate  for  manufacturers,  regardless  of  the 
quantity  of  water  used,  and  subdivide  this  class  and  give  a  lower 
rate  to  those  who  use  50,000,000  gallons  annually  in  one  plant 
than  to  those  who  use  the  same  aggregate  quantity  in  a  number  of 
plants.  St.  Louis  Brewing  Asso.  v.  St.  Louis,  140  Mo.  419,  37 
S.  W.  525,  41  S.  W.  911. 

S.  The  Rates  in  Question: 

Ordinance  No.  28,526  (involved  in  this  proceeding),  effective 
March  31,  1916,  establishes  a  water-rate  schedule  on  both  a  flat- 
rate  basis  and  a  measured  or  meter  rate  basis.  Section  21  there- 
of provides  that  water  furnished  to  all  metered  connections,  ex- 
cept those  for  purely  manufacturing  purposes  and  swimming 
pools,  shall  be  assessed  at  the  following  rates: 


Use  in  Cubic  Feet  Per  Six  Months. 


Zero  to  one  thousand 

One  thousand  to  one  thousand  six  hundred  . . 

One  thousand  six  hundred  to  two  thousand 
two    hundred    

Two  thousand  two  hundred  to  two  thousand 
eight  hundred 

Two  thousand  eight  hundred  to  three  thou- 
sand four  hundred   

Three  thousand  four  hundred  to  four  thou- 
sand      

Four  thousand  to   four  thousand   six  hundred 

Four  thousand  six  hundred  to  flre  thousand 
two  hundred 

Five  thousand  two  hundred  to  flve  thousand 
eight  hundred   

Fi7e  thousand  eight  hundred  to  six  thousand 
four  hundred   

Six  thousand  four  hundred  to  seven  thousand 

Seven  thousand  to  eight  thousand  four  |iun- 
dred     

Eight  thousand  four  hundred  to  nine  thousand 
eight  hundred    

Nine  thousand  eight  hundred  to  eleven  thou- 
sand two  hundred    

Eleven  thousand  two  hundred  to  twelve  thou- 
sand six  hundred   

Twelve  thousand  six  hundred  to  fourteen  thou- 
sand      

Fourteen  thousand  to  fifteen  thousand  four 
hundred     

Fifteen  thousand  four  hundred  to  sixteen  thou- 
sand eight  hundred 

Sixteen  thousand  eight  hundred  to  eighteen 
thousand  two  hundred    

P.UR.1917B. 


Rate  in  Cents  Per  100  Cubic  Feet 


Fifteen   cents. 

Fourteen  cents  and  nine  mills. 

Fourteen   cents   and   eight  milla. 

Fourteen  cents  and  seven  mills. 

Fourteen  cents  and  six  mills. 

Fourteen  cents  and  five  mills. 
Fourteen  cents  and  four  mills. 

Fourteen   cents  and   three  mills. 

Fourteen  cents  and  two  mills. 
Fourteen  cents  and  one  mill. 

Fourteen  cents. 

Thirteen   cents  and   nine   mills. 

Thirteen  cents  and   eight   mlUs. 

Thirteen  cents  and  seven  mills. 

Thirteen  cents  and  six  milla. 

Thirteen  cents  and  five  mills. 

Thirteen  cents  and  four  miUs. 

Thirteen  cents  and  three  mUla. 

Thirteen  cents  and  two  mills. 
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Use  in  CnUc  Feet  Per  81z  Montlit. 


Eighteen  thousand  two  hundred  to  nineteen 
thousand  six  hundred 

Nineteen  thousand  six  hundred  to  twenty-one 
thousand    

Twenty-one  thousand  to  twenty-two  thousand 
four  hundred   

Twenty-two  thousand  four  hundred  to  twenty- 
three  thousand  eight  hundred  

Twenty-three  thousand  eight  hundred  to 
twenty-five  thousand  two  hundred   

Twenty-fire  thousand  two  hundred  to  twenty- 
six  thousand  six  hundred   

Twenty-six  thousand  six  hundred  to  twenty- 
eight  thousand    

Twenty-eight  thousand  to  twenty-nine  thou- 
sand four  hundred  

Twenty-nine  thousand  four  hundred  to  thirty 
thousand  eight  hundred 

Thirty  thousand  eight  hundred  to  thirty-two 
thousand   two  hundred    

Thirty-two  thousand  two  hundred  to  thirty- 
three    thousand    six    hundred    

Thirty-three  thousand  six  hundred  to  thirty- 
five   thousand    

Thirty-five  thousand  to  thirty-seven  thousand 

Thirty-seven  thousand  to  thirty-nine  thousand 

Thirty-nine  thousand  to  forty-one  thousand  .  • 

Forty-one  thousand  to  forty-three  thousand  •• 

Forty-three  thousand  to  forty-five  thousand  .  • 

Forty-five  thousand  to  forty-seven  thousand  .. 

Forty-seven  thoosand  to  forty-nine  thousand  .  • 

Forty-nine  thousand  to  fifty-one  thousand  .... 

Fifty-one  thousand  to  fifty-three  thousand  . .  •  • 

Fifty-three  thousand  to  fifty-five  thousand  .... 

Fifty-five  thousand  to  sixty  thousand 

Sixty  thousand  to  sixty-five  thousand  

Sixty-five  thousand  to  seventy  thousand  

Seventy  thousand  to  seventy-five  thousand  . . . 

Seven ty-fl?e  thousand  to  eighty  thousand  .... 

Eighty   thousand  to  eighty-five  thousand   .... 

Eighty-five  thousand  to  ninety  thousand   .... 

Ninety  thousand  to  ninety-five  thousand  ..... 

Ninety-five  thousand  to  one  hundred  thousand 

One  hundred  thousand  to  one  hundred  and  ten 
thousand    

One  hundred  and  ten  thousand  to  one  hundred 
and  twenty  thousand  ' 

One  hundred  and  twenty  thousand  to  one  hun- 
dred and  thirty  thousand   

One  hundred  and  thirty  thousand  to  one  hun- 
dred and  forty  thousand 

One  hundred  and  forty  thousand  to  one  hun- 
dred and  fifty  thousand 

One  hundred  and  fifty  thousand  to  one  hun- 
dred and  sixty  thousand 

One  hundred  and  sixty  thousand  to  one  hun- 
dred and  eighty  thousand 

One  hundred  and  eighty  thousand  to  two  hun- 
dred thousand  ••••• 

P.U.R.1917B. 
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Tlilrteen  cents  and  one  milL 

Thirteen  cents. 

Twelve  cents  and  nine  mills. 

Twelve  cents  and  eight  mills. 

Twelve  cents  and  seven  mills. 

Twelve  cents  and  six  mills. 

Twelve  cents  and  five  mllla. 

Twelve  cents  and  foor  milla. 

Twelve  cents  and  three  mills. 

Twelve  cents  and  two  mills. 

Twelve  cents  and  one  milL 

Twelve   cents. 

Eleven  cents  and  nine  mills. 
Eleven  cents  and  eight  mills. 
Eleven  cents  and  seven  mills. 
Eleven  cents  and  six  mills. 
Eleven  cents  and  five  mills. 
Eleven  cents  and  four  mills. 
Eleven  cents  and  three  mills. 
Eleven  cents  and  two  mills. 
Eleven  cents  and  one  mllL 
Eleven  cents. 

Ten  cents  and  nine  mUla. 
Ten  cents  and  eight  mlUs. 
Ten  cents  and  seven  milUi. 
Ten  cents  and  six  mills. 
Ten  cents  and  five  mlUs. 
Ten  cents  and  four  mills. 
Ten  cents  and  three  mills. 
Ten  cents  and  two  mills. 
Ten  cents  and  one  mllL 

Ten  cents* 

Nine  cents  and  nine  mills. 
Nine  cents  and  eight  mills. 
Nine  cents  and  seven  mills. 
Nine  cents  and  six  mills. 
Nine  cents  and  five  mills. 
Nine  cents  and  four  mills. 
Nine  cents  and  three  mills. 
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Use  In  Cubic  Feet  Per  Six  Months. 


Two  hundred  thousand  to  two  hundred  and 
twenty  thousand  

Two  hundred  and  twenty  thousand  to  two 
hundred  and  forty  thousand ^ 

Two  hundred  and  forty  thousand  to  two  hun- 
dred and  seventy  thousand   

Two  hundred  and  seveuitj  thousand  to  three 
hundred    thousand    

Three  hundred  thousand  to  three  hundred 
thirty   thousand    

Three  hundred  thirty  thousand  to  three  hun- 
dred  seventy   thousand    

Three  hundred  seventy  thousand  to  four  hun- 
dred ten  thousand   

Four  hundred  ten  thousand  to  four  hundred 
fifty  thousand   

Four  hundred  fifty  thousand  to  four  hundred 
ninety  thousand    

Four  hundred  ninety  thousand  to  five  hun- 
dred forty  thousand  

Five  hundred  forty  thousand  to  five  hundred 
ninety   thousand    

Five  hundred  ninety  thousand  to  six  hundred 
forty   thousand    

Six  hundred  forty  thousand  to  seven  hundred 
thousand     

Seven  hundred  thousand  to  seven  hundred  sixty 
thousand    

Seven  hundred  sixty  thousand  to  eight  hun- 
dred twenty  thousand   

Eight  hundred  twenty  thousand  to  eight  hun- 
dred eighty  thousand 

Eight  hundred  eighty  thousand  to  nine  hun- 
dred  forty  thousand    

Nine  hundred  forty  thousand  to  one  million  . . 

For  the  first  one  million  cubic  feet 

Excess   between   one   million   and   two   million 

For  the  first  two  million  cubic  feet 

Excess  between  two  million  and  three  million 

For  the  first  three  million  cubic  feet 

Excess  between  three  million  and  four  million 

For  the'  first  four  million  cubic  feet 

Excess  between  four  million  and  five  million 

For  the  first  five  million  cubic  feet 

Excess  between  five  million  and  six  million  .. 

For  the  first  six  million  cubic  feet 

Excess  between  six  million  and  seven  million 

For  the  first  seven  million  cubic  feet 

Excess  between  seven  million  and  eight  million 

For  the  first  eight  million  cubic  feet 

Excess  between  eight  million  and  nine  million 

For  the  first  nine  million  cubic  feet 

Excess  between  nine  million  and  ten  million  . . 

For  the  first  ten  million  cubic  feet 

Excess  between  ten  million  and  twelve  million 

For  the  first  twelve  million  cubic  feet 

Excess  between  twelve  million  and  fourteen 
million     

For  the  first  fourteen  million  cubic  feet   .... 

P.U.R.1917B. 


Rate  in  Cents  Per  100  Coble  Feet 


Nine  cents  and  two  mills. 

Nine  cents  and  one  mUL 

Nine  cents. 

Eight  cents  and  nine  mills. 

Eight  cents  and  eight  mills. 

Eight  cents  and  seven  mills. 

Eight  cents  and  six  mills. 

Eight  cents  and  five  mills. 

Eight  cents  and  fdur  mills. 

Eight  cents  and  three  mills. 

Eight  cents  and  two  mills. 

Eight  cents  and  one  mlU. 

Eight  cents. 

Seven  cents  and  nine  mills. 

Seven  cents  and  eight  mills. 

Seven  cents  and  'seven  mills. 

Seven  cents  and  six  mills. 
Seven  cents  and  five  mills. 
Seven  cents  and  five  mills. 
Seven  cents  and  three  mills. 
Seven  cents  and  four  mills. 
Seven  cents  and  one  mill. 
Seven  cents  and  three  mills. 
Six  cents  and  nine  mills. 
Seven  cents  and  two  mills. 
Six  cents  and  seven  mills. 
Seven  cents  and  one  milL 
Six  cents  and  five  mills. 
Seven  cents. 

Six  cents  and  three  mills. 
Six  cents  and  nine  mills. 
Six  cents  and  one  mill. 
Six  cents  and  eight  mills. 
Five  cents  and  nine  mills. 
Six  cents  and  seven  mills. 
Five  cents  and  seven  mills. 
Six  cents  and  six  mills. 
Six  cents. 
Six  cents  and  five  mills. 

Five  cents  and  eight  mills. 
Six  cents  and  four  mills. 
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Um  In  Cubic  Feet  Per  Six  Montbs. 


Excess  between  fourteen  million  and  sixteen 
million    

For  the  first  sixteen  million  cubic  feet 

Excess  between  sixteen  million  and -eighteen 
million   

For  the  first  eighteen  million  cubic  feet 

Excess  between  eighteen  million  and  twenty 
million   

For  the  first  twenty  million  cubic  feet 

Excess  between  twenty  million  and  twenty-two 
million 

For  the  first  twenty-two  million  cubic  feet  . . . 

Excess  between  twenty-two  million  and  thirty- 
two  million    

For    the    first    thirty-two    million    cubic    feet 

Excess  between  thirty-two  million  and  forty- 
two  mUlion    

For  the  first  f6rty-two  million  cubic  feet  or 
over  


Bate  in  Cents  Per  100  Cubic  Feet 


Five  cents  and  six  mills. 
Six  cents  and  three  mills. 

Five  cents  and  four  mills. 
Six  cents  and  two  mills. 

Five  cents  and  two  mills. 
Six  cents  and  one  mill. 

Five  cents  and  one  milL 
Six   cents. 

Two  cents  and  eight  milla.. 
Five  cents. 

Eight  mUla. 

Four  cents. 


'Til  fixing  the  deposits  to  be  made  in  advance  under  the  above 
rates  to  any  one  person^  firm,  or  corporation,  the  total  amount 
of  water  used  at  any  building  or  group  of  buildings  located  on 
the  same  or  adjoining  blocks  or  tracts  of  land  shall  be  used  as  the 
basis  for  fixing  deposit 

"The  meter  rate  for  the  use  of  water  from  the  waterwoiis  for 
purely  manufacturing  purposes  is  herdby  fixed  at  the  following 
rates,  provided  that  these  rates  shall  apply  only  in  case  not  less 
than  12,000  cubic  feet  are  used  during  any  six  months'  period: 

For  the  first  12,000  cubic  feet,  7  cents  and  0  miUs. 
Excess  between  12,000  and  16,000  cubic  feet,  3  cents. 
For  the  first  15,000  cubic  feet,  6  caits  and  5  mills. 
Excess  between  15,000  and  24,000  cubic  feet,  1  cent. 
For  24,000  cubic  feet  and  upwards,  4  cents  and  5  mills. 

"  'Manufacturing'  within  the  meaning  of  this  section  is  de- 
fined to  be  the  process  of  making  anything  out  of  raw  material, 
or  converting  raw  material  into  a  finished  or  partially  finished 
product,  or  the  assembling  of  prepared  materials  into  finished 
articles,  or  the  cleansing,  dyeing,  laundering,  or  making  over  of 
any  description  of  materials  or  articles,  or  the  making  over  of  old 
materials  into  a  new  form,  provided  in  any  of  such  businesses 
or  processes  the  use  of  water  is  a  necessary  part,  different  from 
the  ordinary  uses  of  water  in  offices,  stores,  residences,  stables, 
etc.  Water  used  by  persons,  firms,  or  corporations  in  the  oper- 
ation of  steam  or  power  plants  for  producing  light,  heat,  or  pow- 
P.U.R.1917B. 
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er,  for  their  own  uses  or  for  sale  to  others,  shall  not  be  entitled  to 
a  manufacturing  rate  for  water,  but  must  be  assessed  at  the  gen- 
eral meter  rates,  except  in  those  cases  where  said  steam  or  power 
plants  are  operated  in  conjunction  with,  and  are  a  part  of,  manu- 
facturing establishments  entitled  to  manufacturing  rates  as  here- 
inbefore specified.  Every  person,  firm,  or  corporation  entitled  to 
be  assessed  under  the  manufacturing  rate  having  premises  at  one 
location,  whether  it  be  a  single  building  or  a  group  of  buildings, 
whether  the  location  is  confined  to  one  block  or  covers  several  ad- 
jacent blocks,  or  portions  thereof,  shall  have  the  water  rate  as- 
sessed on  the  total  use  of  water  at  that  individual  location,  except 
where  separate  connections  are  made  to  the  water  main  for  iso- 
lated buildings  for  offices  only,  for  stables  only,  or  for  any  ordi- 
nary use  not  directly  connected  with  manufacturing,  in  which 
case  these  will  be  assessed  under  the  general  meter  rate.  Street 
railways  and  steam  railroads  shall  have  their  meter  rates  estab- 
lished independently  for  each  location  on  their  lines  of  track,  and 
for  each  piece  of  property  owned,  leased,  or  controlled  by  them, 
and  not  adjacent  to  their  tracks.  The  term  *each  location'  in  the 
meaning  of  this  article  is  hereby  defined  to  be  a  station,  round 
house,  shop,  or  power  plant,  with  the  switdiing  tracks  and  yards 
adjacent  to  each.  The  meter  rate  for  the  use  of  water  in  swim- 
ming pools  is  hereby  fixed  at  4  cents  per  hundred  cubic  feet" 

S.  The  Issues: 

Complainants  aver  that  the  rates  as  fixed  by  the  meter  rate  or 
measured  service  in  §  21  of  the  ordinance  "are  unjust,  illegal, 
unduly  discriminatory,  and  unfairly  preferential  on  the  face  of 
said  schedule,  and  particularly  with  respect  to  the  special  rates  of 
♦water  used  for  'purely  manufacturing  purposes,*  which,  without 
sound,  reasonable,  or  justifiable  ground,  are  arbitrarily  fixed  at 
figures  indefensibly  lower  than  those  charged  to  the  public  in 
general.  The  discrimination  in  favor  of  the  users  for  manufac- 
turing purposes  are  in  all  cases  excessive,  and  in  many  cases  are 
more  than  200  per  cent,  and  in  some  nearly  300  per  cent,  lower, 
for  exactly  the  same  service,  under  the  same  conditions,  than  are 
the  rates  charged  to  merchants,  home  owners,  and  the  public  in 
general,  as  appears  from  the  face  of  said  schedules.  .  •  .  Said 
unlawful  preference  and  undue  discrimination  is  shown  by  said 
schedule  in  each  and  every  single  item  thereof 

P.U.R.1917B. 
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Further  averments  are  that,  as  appears  from  said  rate  schedule, 
water  used  for  manufacturing  purposes  in  excess  of  24,000  cubic 
feet  per  six  months'  period  is  charged  for  at  the  uniform  price  of 
4.5  cents  per  hundred  cubic  feet,  without  any  r^ard  whatever  as 
to  the  quantity  used,  while  all  other  uses  (except  for  swimming 
pools)  are  charged  for  the  same  period  at  prices  varying  from 
12.7  cents  for  24,000  cubic  feet,  npon  a  declining  sliding  scale 
schedule  basis,  diminishing  as  the  quantity  of  water  used  in- 
creases, which,  however,  remain  in  any  case  in  excess  of  the 
manufacturing  rate,  even  when  as  much  as  32,000,000  cubic  feet 
be  used  in  said  period. 

That  the  meter  rates  for  the  use  of  water  in  swimming  pools 
is  fixed  irrespective  of  the  amount  of  water  used  at  4  cents  per 
hundred  cubic  feet  in  said  six  months'  period. 

And  as  per  §  6  of  said  ordinance,  all  the  above  rates  are  sub- 
ject to  a  discount  of  10  per  cent  for  payment  within  ten  days  of 
the  due  date  of  the  water  bill,  so  that  said  rate  for  manufacturing 
purposes  is  reduced  to  about  4  cents  for  all  used  in  excess  of  24,- 
000  cubic  feet. 

That  the  service  rendered,  the  cost  of  the  water  to  the  city,  and 
of  its  distribution,  and  all  the  conditions  and  circumstances,  are 
precisely  the  same  in  every  respect,  so  far  as  the  city  is  concerned, 
whether  the  water  supplied  and  furnished  be  used  solely  for 
manufacturing  purposes,  swimming  pools,  or  for  any  of  the  other 
purposes  as  used  by  the  public  in  general,  and  that  there  is  no 
sound  or  logical  reason  and  no  legal  justification  of  any  kind 
upon  which  the  discrimination  in  favor  of  water  used  for  manu- 
&cturing  purposes  can  be  maintained. 

Complainants  finally  allege  that  they  have  information  and 
reason  to  believe,  and  do  believe,  that  the  price  of  water  for 
manufacturing  purposes  is  less  than  the  cost  thereof  fixed  in 
said  ordinance,  and  that  hence  the  public  in  general  is  indirectly 
required  to  pay  for  a  part  of  the  cost  of  the  water  used  by  the 
manufacturers  in  their  private  businesses ;  but  if  it  be  not  the  case 
that  said  rate  is  less  than  cost,  then  the  cost  of  water  to  all  the 
users  thereof,  and  not  only  to  a  special  favored  class,  should  be 
lowered  to  a  fair  basis;  and  at  all  events  and  under  all  the  con- 
ditions prevailing  in  said  city,  the  price  of  water  to  the  public 
of  St.  Louis  should  be  uniform  as  required  by  law,  without 
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special  preference  or  discrimination  as  made  by  the  provisions  of 
said  ordinance. 

Wherefore,  complainants  ask  the  Commission  by  order  to  elim- 
inate the  alleged  unjust  discriminations,  etc.,  made  in  said  ordi- 
nance and  schedule,  and  to  order  the  city  to  charge  and  assess 
the  same  rate  for  water  supplied  for  manufacturing  purposes  as 
it  charges  and  assesses  for  consumption  generally,  and  that  the 
Conmaission  fix  the  rate  thereof. 

By  answer,  the  city  of  St.  Louis  alleges:  (1)  That  its  water- 
works system  is  owned  and  operated  by  the  city  in  its  corporate 
and  proprietary  capacity,  and  in  the  enterprise  of  selling  and 
supplying  water  it  is  engaged  in  a  business  of  purely  municipal 
and  local  concern,  which  matters  are  by  the  Constitution  of  the 
state  intended  to  be  conmaitted  to  local  self-government,  and  that 
the  ordinance  fixing  the  water  rates  relates  solely  to  aifairs  of  in- 
ternal municipal  government.  (2)  That  the  ordinance  is  a  com- 
prehensive one  dealing  with  the  entire  matter  of  water  rates  in 
the  city,  and  was  enacted  after  careful  consideration  of  the  just- 
ness and  propriety  of  such  rates  on  the  part  of  the  board  of  alder- 
men and  the  mayor ;  that  numerous  public  hearings  were  had  by 
the  proper  committees  of  the  board  of  aldermen  to  consider  the 
complaints  and  suggestions  with  reference  to  this  legislation,  and 
that  after  having  viewed  all  facts  and  circumstances  attendant 
the  ordinance  was  passed  by  the  unanimous  vote  of  the  board  of 
aldermen  in  its  present  form,  and  thereupon  was  approved  by  the 
mayor.  (3)  Specifically  denies  that  §  21  of  the  ordinance,  or 
any  other  section  or  part  thereof,  is  unjust,  illegal,  unduly  dis- 
criminatory, or  unfairly  preferential,  but  that  said  ordinance  in 
every  respect  contains  a  fair  and  just  schedule  of  rates. 

Wherefore,  defendant  says:  (1)  The  Commission  is  without 
jurisdiction  to  consider  the  complaint;  and  (2),  if  jurisdiction 
should  be  assumed,  the  schedule  of  rates  provided  by  said  ordi* 
nance  should  be  sustained. 

A  hearing  was  held  before  the  entire  Commission  at  Jefferson 
City,  June  27,  1916.  All  evidence  taken  at  the  former  hearing, 
March  24, 1916,  was  introduced  to  be  considered  by  the  Commis- 
sion in  the  decision  of  the  present  complaint  In  behalf  of  the 
complainants  an  elaborate  oral  argument  was  presented  by 
learned  counsel,  and  subsequently  carefully  prepared  typewritten 
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briefs  and  arguments  were  filed  by  the  respective  parties,  the  last 
by  the  city  of  St.  Louis,  July  17,  1916. 

4.  Reasons  for  Adoption  of  Present  Rate  ScJiedvle: 

As  explained  by  the  St.  Louis  Water  Commissioner,  Mr.  Wall, 
the  differences  between  the  rate  provided  by  ordinance  No.  28,- 
526  and  the  rates  in  effect  at  the  date  of  its  enactment  are  only  in 
d^ree.  The  schedules  are  exactly  similar.  The  meter  rates  are 
extended.  Formerly  the-  meter  rate  stopped  at  the  6-cent  rate 
for  every  patron  using  more  than  500,000  cubic  feet  in  six 
months.  Now  this  has  been  extended  at  the  request  of  the  com- 
mittee of  the  board  of  aldermen  to  carry  that  6-cent  rate  to  the 
use  of  something  like  22,000,000  cubic  feet  in  six  months,  and 
from  that  has  been  further  extended  to  a  rate  of  4  cents  for  some- 
thing over  40,000,000  for  six  months.  These  are  the  differences 
in  the  general  schedule. 

St  Louis  has  had  a  special  rate  for  manufacturers  for  many 
years,  but  this  law  was  repealed  in  April,  1914,  and  by  oversight 
of  the  municipal  authorities  it  was  never  enforced  until  last  Sep- 
tember, when  it  was  discovered  that  the  law  granting  the  special 
rate  to  manufacturers  had  been  replied ;  however,  as  mentioned, 
the  repealing  ordinance  had  never  been  put  into  effect.  When  this 
was  disclosed  the  schedule  was  changed  to  agree  with  the  law,  and 
steps  were  taken  at  once  to  re-establish  by  ordinance  the  manu- 
facturers' rate  of  6  cents.  This  was  the  reason  for  going  over  the 
entire  schedule,  and  this  work  led  to  the  extension  of  the  meter- 
rate  schedule. 

Mr.  Wall  said  that  he  had  numerous  conferences  with  the  board 
of  aldermen,  and  also  vrith  the  Business  Men's  League,  and  it  was 
in  pursuance  of  their  request  that  he  "changed  the  rates  to  try 
to  meet  their  views,  and  the  ordinance  is  the  result  of  those  con- 
ferences." 

It  IS  in  evidence  that  after  many  conferences  and  public  hear- 
ings before  the  committee  of  the  board  of  aldermen,  the  ordinance 
was  passed  by  a  unanimous  vote  of  the  twenty-eight  aldermen, 
and  was  signed  by  the  mayor. 

Further  commenting  on  the  ordinance  involved,  Mr.  Wall  said 

that  all  schedules  of  rated  that  have  more  than  one  uniform  price 

can  be  considered  discriminatory ;  that  the  ordinance  is  not  a  do- 
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parture  from  any  procedure  that  has  always  existed  in  St.  Louis. 
For  example,  the  hospitals  are  granted  a  half  rate,  what  is  known 
as  a  charity  rate.  Although  a  hospital  is  not  necessarily  a  chari- 
table institution,  it  nevertheless  enjoys  a  special  rate.  Swim- 
ming pools  were  allowed  to  use  water  without  limit  for  the  sum 
of  $300  per  season.  He  said  that  by  actual  measurement  on  five 
of  the  swimming  pools  of  St.  Louis  that  enjoyed  the  $300  rate 
last  year  he  found  that  they  were  really  paying  less  than  1  cent 
per  thousand  gallons  that  they  used.  In  some  cases  they  ran  from 
1  to  5  cents  for  a  thousand  gallons.  In  order  not  to  put  the 
swimming  pools  out  of  business,  he  put  the  price  at  3  cents,  which 
is  about  the  average  of  what  was  paid  the  prior  year,  but  the  com- 
mittee of  the  board  of  aldermen  raised  it  to  4  cents. 

Mr.  Wall  said  that  "there  isn't  any  logical  justification,  scien- 
tifically speaking,  for  any  difference  of  rate  to  any  person  what- 
ever. There  is  no  doubt  about  that,  but  we  can't  deal  with  these 
questions  in  a  theoretical  manner,  especially  with  a  long-estab- 
lished organization  like  the  St.  Louis  waterworks,  that  has  grown 
up  through  a  period  of  something  like  eighty  years  or  more,  and 
custom  has  established  law  to  a  certain  extent  in  that  case,  and 
it  would  be  folly  to  undertake  to  draw  up  a  theoretical  set  of 
water  rates  for  St.  Louis  and  at  the  same  time  put  it  in  force.  It 
would  be  impractical,  and  impossible,  and  the  only  question 
.  .  .  isn't  one  of  principle  at  all,  it  is  a  question  of  policy  al- 
together, whether  or  not  the  city  of  St.  Louis  has  a  right  as  a  mat- 
ter of  policy  to  give  a  special  rate  to  manufacturers,  or  to  any 
other  class  of  people,  if  you  like." 

Questions  by  Mr.  Woemer  and  answers  by  Mr.  Wall. 

Q.  I  understand  you  to  say,  Mr.  Wall,  that  there  can  be  no 
logical  or  scientific  difference  made  in  the  rates  at  all,  and  that 
any  difference  in  the  rate  would  be,  illogical  and  unscientific 

A.  No,  I  said  you  cannot  justify  that  from  a  logical,  scientific 
standpoint. 

Q.  Any  difference  in  the  rate,  then,  is  unjustifiable? 

A.  Yes. 

Q.  So  you  would  say  that  it  would  be  unjustifiable  to  make 

any  difference  in  the  rate  to  a  man  who  uses  a  small  quantity  of 

water  every  six  months,  say  a  thousand  gallons,  that  he  should  get 
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« 
the  same  rate,  in  order  to  be  justifiable^  as  the  man  who  uses  a 

hundred  thousand  gallons  i 

A.  Just  the  same,  and  the  additional  service  charges  for  mak- 
ing out  bills — 

Q.  Just  the  same,  but  different! 

A.  What  I  mean  is  the  same  rate. 

Q.  Exactly.  The  same  rate.  In  other  words,  you  then  don't 
mean  to  say  that  you  can  charge — ^that  you  can't  justify  a  charge 
to  one  man  of  a  higher  rate  than  you  charge  another  man,  when 
you  consider  the  amount  of  water  that  is  consumed  ? 

A.  The  only  difference  that  can  be  justified  is  the  difference 
in  the  cost  of  delivering  the  service.    That  is  a  service  charge. 

Q.  That  is  the  reason  why  a  sliding  scale  is  justifiable^  is  it  ? 

A.  !N'o,  it  id  not  justifiable  at  all,  because  it  is  not  the  way  to 
handle  the  proposition. 

Q.  Then  I  understand  you  now,  every  rate  you  have  made  is 
justifiable? 

A.  From  a  scientific  standpoint  it  is. 

Q.  But  from  a  logical  standpoint — then  you  admit  that  this 
ordinance  is  illogical,  unscientific  and  can't  be  justified  t 

A.  Why,  sure,  I  never  have  denied  that 

Q.  And  you  as  an  expert  on  water  rates  say  that  every  ordi- 
nance in  every  town  which  does  not  charge  the  same  rate  to  every- 
body is  unscientific,  illogical  and  unjustifiable) 

A.  Yes,  sure;  if  they  have  those  different  rates. 

Q.  In  so  far  as  you  are  concerned,  you  woi^d  say  that  you 
can't  make  a  logical,  scientific,  or  justifiable  rate  unless  you 
charge  precisely  the  same  rate  to  everybody  ? 

A.  That  is  theoretically;  yes,  sir. 

Q.  That  is  theoretical  ?  So  you  have  no  theory  that  you  can 
apply  at  all? 

A.  Oh,  yes. 

Q.  What  is  the  theory  upon  which  you  are  going  to  proceed 
if  you  are  going  to  make  it  justifiable  ? 

A.  It  is  very  easy  to  establish  a  set  of  rates,  provided  you 
measure  all  your  water.  Every  connection  is  under  meter,  and 
charge  a  uniform  rate,  with  the  additional  service  charge  cover- 
ing the  additional  cost  of  collecting  one  hundred  bills  instead  of 

one  bill,  for  instance. 
P.U.R.1917B. 


Digitized  by 


Google 


590  MISSOURI  PUBLIC  SERVICE  COMMISSION. 
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Q.  Exactly.    That  would  be  easy  enough  to  do,  wouldn't  it! 

A.  Yes. 

Q.  Does  this  ordinance  do  it  I 

A.  You  can't  do  it,  because  you  have  not  got  the  service 
metered. 

Q.  This  ordinance  does  not  do  it?  As  a  matter  of  fact,  is 
there  any  difference  in  cost  in  the  city  of  St.  Louis,  from  any 
standpoint  whatsoever,  whether  you  deliver  that  water  for  what 
you  call  manufacturing  purposes  or  whether  you  deliver  it  for 
commercial  purposes,  or  any  other  purpose  ? 

A.  No,  no  difference. 

Q.  The  only  difference  would  go  to  the  amount  of  water  that 
is  consumed,  wouldn't  it?    There  would  be  a  difference  there? 

A.  There  would  be — ^yes,  there  would  be  a  difference  there, 
provided,  of  course,  that  in  the  one  case  the  larger  consumption 
was  passed  through  a  fewer  number  of  connections. 

Q.  But  it  all  relates  to  the  quantity  of  water  ?  But  so  far  as 
the  city  is  concerned  and  so  far  as  any  justification  of  a  change  of 
rates  is  concerned,  that  cost  to  the  city  and  the  cost  of  distribut- 
ing the  water,  it  makes  no  difference  whether  a  man  is  a  whole- 
sale manufacturer  or  a  merchant  or  what  ? 

A.  No. 

Q.  So  you  say  you  charge  the  manufacturer  one  half  or  one 
third  as  much  simply  because  he  is  a  manufacturer  and  for  no 
other  reason? 

A.  Oh,  that  is  purely  a  matter- of  policy  for  the  administration 
of  city  affairs  to  decide  upon. 

Q.  Exactly.  You  think  it  would  be  justified  if  the  city 
thought  it  was  good  policy  to  give  the  manufacturer  water  free  ? 

A.  If  the  majority  of  the  people  of  St.  Louis  felt  that  way,  I 
think  they  are  entitled  to  have  their  way. 

Q.  All  right.  That  is  the  basis  of  this  ordinance,  isn't  it? 
You  would  justify  it  on  the  ground  that  the  people  wanted  to  do 
that,  if  they  gave  the  water  to  the  manufacturer  absolutely  free  ? 

A.  Yes,  that  is  my  view  of  it. 

Q.  You  would  come  before  this  Commission  and  ask  them  to 
approve  it,  would  you  ? 

A.  Yes,  if  the  majority  wanted  it  I  surely  would,  because  I  am 
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simply  a  representative  of  the  people  in  that  sense^  of  the  ma- 
jority of  the  people. 

Q.  You  are  a  representative  of  the  majority  of  the  people  ! 

A.  In  that  sense,  yes. 

Q,  That  is  why  you  made  this  ordinance  in  this  way  I 

A.  Yes. 

Q.  You  think  if  the  people  wanted  to  discriminate  against 
lawyers  because  they  were  lawyers  and  chai^  them  three  times  as 
much  as  they  charge  other  people,  just  because  the  people  wanted 
it  that  way  it  would  be  a  justifiable  rate  ? 

A.  No,  I  didn't  say  it  would  be  justifiable.  I  said  they  should 
have  their  way,  that  the  majority  should  rule. 

Q.  Do  you  think  this  rate  is  justifiable  ? 

A.  I  didn't  say  anything  about  that,  did  I  ? 

Q.  Is  it,  or  isn't  it  ? 

A.  That  is  purely  a  matter  of  policy. 

Q.  And  the  policy  depends  upon  whsit  the  majority  of  the 
people  want  ?    That  is  your  way  of  making  rates  ? 

A.  No,  it  is  not  my  way  of  making  rates.  It  is  my  way  of  ad- 
ministration of  the  affairs  of  the  department  as  long  as  it  belongs 
to  the  municipality. 

Q.  You  reccmimend  what  yon  think  the  majority  of  the  people 
would  have  sufficient  pull  to  put  over  t 

A.  No. 

Q.  What  is  your  recommendation  1 

A.  I  have  not  recommended  anything  until  to-day. 

Q.  Didn't  recommeind  this  ordinance  to  anybody  t 

A.  No,  sir. 

Q.  To  the  board  of  aldermen  of  St.  Louis  i 

A.  No.     Drew  it  up  according  to  their  instructions. 

Q.  Do  you  recommend  it  now  ? 

A.  I  think  it  represents  the  majority  of  the  people  of  St. 
Louis,  as  far  as  I  know. 

Q.  You  are  not  testifying  as  the  majority  of  the  people  (rf  St. 
Louis.    What  do  you  think  about  it  as  an  expert  on  water  rates  ? 

A.  I  told  you  what  I  thought  about  it.  It  is  like  all  the  rest 
of  these  rates,  not  scientifically  justified. 

Q.  You  say  there  always  has  been  discrimination  t 

A.  Yes. 
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Q.  Because  there  always  has  been  you  think  there  always 
should  be  I 

A.  No.  I  say  why  should  you  want  to  cure  this  one  point  and 
let  the  others  go  I 

Q.  Isn't  it  a  matter  of  fact  that  this  discrimination  in  this 
particular  ordinance  is  far  more  severe  than  any  other  ordinance 
ever  passed  in  favor  of  maiiuf acturers  i 

A.  It  lowers  the  manufacturers'  rates  from  6  cents  to  4^. 

Q.  Although  the  discrimination  existed  before,  it  is  now  made 
more  emphatic  t 

A.  No.  When  it  was  6  cents  the  maximum  rate  was  30  cents, 
and  it  is  now  reduced  to  15. 

Q.  As  a  matter  of  fact,  the  discrimination  in  this  ordinance 
in  favor  of  what  they  call  manufacturing  purposes  is  a  great  deal 
more  drastic  than  it  ever  was  before,  isn't  it  ? 

A.  Yes,  it  is  a  lower  rate. 

Q.  You  don't  mean  Hie  discrimination  is  lower?  The  rate 
is  much  lower? 

A.  Yes,  Ae  rate  is  lower. 

Q.  Let  me  ask  you :  Are  you  responsible  for  this  (indicating), 
this  rate  t    Did  you  submit  this  to  the  board  of  aldermen  ? 

A.  Not  as  it  stands,  no.  I  simply  took  the  old  rate  and  sub- 
mitted that,  re-establishing  the  ntmnuf  acturers'  rate. 

Q.  Let  me  ask  you  this :  You  run  here  to  a  rate  of  40,000,000 
cubic  feet  in  six  months,  isn't  it  t 

A.  Yes. 

Q.  As  a  matter  of  fact,  what  is  the  largest  amouxit  of  water 
that  is  used  in  St.  Louis  by  any  one  concern  ? 

A.  I  think  about  22,000,000. 

Q.  So  that  you  have  provided  for  a  rate  here  iliat  gives  twice 
as  much  water  as  is  used  by  any  conc^n  in  St  Louis  ?  And  out- 
side of  the  22,000,000  what  is  the  next  rate,  the  next  highest  con- 
sumption of  any  particular  concern  I 

A.  I  could  not  tell  you. 

Q.  The  highest  is  the  Anheuser-Busch  Brewing  Company, 
isn't  it? 

A.  No,  I  think  the  Terminal  Bailroad. 

Q.  Isn't  it  second? 

A.  I  am  not  sura 
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Q.  Anyhow,  ike  Anheuser^BuBeL  and  the  Terminal  Bailroad 
Association  are  the  two  associations  who  use  the  largest  amount 
of  water? 

A.  Yes. 

Q.  The  highest  does  not  exceed  22,000,000  a  year? 

A.  I  think  that  is  about  right,  as  well  as  I  remember.  Of 
course,  the  brewery  will  get  the  advantage  of  the  manufacturer's 
rate,  but  the  terminal  will  not 

Mr.  Wall  further  said  that  there  is  only  about  7  per  cent  of 
the  connections  metered ;  that  to  manufacturers  for  12,000  cubic 
feet  the  water  rate  is  7-J  cents  per  hundred  cubic  feet,  and  when 
24,000  is  reached  it  becomes  4^  cents  per  hundred  cubic  feet; 
that  the  general  rate  (rate  to  others  aside  from  manufacturers 
and  swimming  pools  and  hospitals)  for  12,000  is  18.6  cents  and 
for  24,000  it  is  12.7  cents  per  hundred  cubic  feet. 

That  there  are  a  great  many  other  than  manufacturers  and 
swimming  pools  who  use  in  the  neighborhood  of  12,000  or  24,000 
or  more  cubic  feet,  the  average  being  something  like  40,000  cubic 
feet  for  six  months. 

Concerning  the  service  and  cost  thereof,  Mr.  Wall  said  that 
there  is  "no  difference  at  all  in  serving  them.  They  are  simply 
connected  to  the  mains.'' 

Q.  Are  they  served  at  different  times  of  the  day  ! 

A.  No. 

Q.  At  different  rates? 

A.  No. 

Q.  Does  anyone  of  the  classes  take  as  a  whole  its  water  at  a 
more  uniform  rate  than  the  other  ? 

A.  Not  that  I  know  of,  no.    I  haven't  any  data  of  that  kind. 

Q.  As  far  as  you  know,  the  circumstances  and  conditions  for 
serving  these  three  classes  are  similar  substantially  when  they 
take  the  same  amount  of  water  ? 

A.  Yes. 

Q.  I  understand  your  statement  in  regard  to  an  equitable  rate, 
meter  rate,  was  that  if  all  consumers  were  metered,  a  rate  made 
with  a  service  charge  plus  a  quantity  charge  at  a  uniform  meter 
rate  would  be  the  correct  method  in  your  opinion. 
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A.  In  my  opinion  that  is  the  only  way  it  can  be  dcme  the- 
oretically. 

Q.  Does  it  cost  you  any  more  to  furnish  water  to  other  per- 
sons than  to  manufacturers  ? 

A.  No  difference. 

Q.  jSTone  whatever  ? 

A.  None  that  we  can  tell.  Of  couupe,  we  furnish  it  indiscrimi- 
nately to  all  consumers  at  the  same  price. 

Q.  What  is  the  policy  of  favoring  manufacturers  ?  You  said 
it  was  a  matter  of  policy. 

A.  The  argument  advanced  is  simply  that  it  will  induce 
manufacturers  to  locate  in  St.  Louis.  That  has  been  urged  as 
one  of  the  drawbacks  in  getting  manufacturers  to  locate  in  St 
Louis, — the  high  rate  of  water. 

Q.  That  is  the  reason,  to  encourage  the  establishment  of  manu- 
facturing plants  in  the  city  of  St.  Louis  ? 

A.  That  is  all  I  know  of. 

Mr.  Wall  said  his  position  was  that  only  a  uniform  rate  was 
a  rate  free  from  discrimination  in  a  theoretical  sense,  and  that 
he  knew  of  no  strictly  uniform  rate  in  this  state.  "There  is  at 
Cleveland  a  uniform  rate.  Milwaukee  had — I  would  not  be 
positive  they  still  have  it.  New  Orleans  established  a  uniform 
rate.  I  mean  with  an  additional  service  charge,  managing  the 
thing  some  way.  They  have  more  than  one  way  of  managing 
that  to  cover  additional  service,  both  a  large  number  of  consumers 
and  one  large  consumer." 

Q.  What  has  been  the  practical  operation  of  such  a  rate  I 

A.  It  has  been  very  good.  I  think  it  is  pretty  universally  al- 
lowed by  waterworks'  superintendents  and  engineers  that  that 
is  the  best  way  to  deal  with  the  subject. 

Q.  Have  you  attempted  to  work  out  such  a  rate  as  that  in  St 
Louis  ? 

A.  Yes,  I  have.  I  made  that  a  subject — ^that  was  one  of  ihe 
subjects  dealt  with  in  a  special  report  printed  in  1912,  and  I  sug- 
gested a  rate  together  with  a  service  charge.  That  report  was 
published.  The  rate  at  that  time  suggested  was  a  flat  uniform 
rate  of  10  cents  or  9^,  I  believe — per  thousand  gallons,  and  a 
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service  charge  beginliing  at  $2  for  the  smallest  meter,  going  up 
to  about  $100  for  the  6  and  8  inch  meters. 

Q.  That  was  proposed  by  you  as  a  rate  for  all  consumers, 
putting  everybody  on  a  metered  service! 

A.  Yes. 

Q.  And  that  was  rejected  as  a  very  unpopular  suggestion  as 
coming  from  the  Water  Commissioner — 

A.  Yes,  sir. 

Q.   (Continuing) — if  the  public  press  is  to  be  believed? 

A.  Yes,  sir. 

Q.  What  are  the  manufacturers  paying  now  I  The  same  rates 
the  other  metered  consumers  are  paying  ? 

A.  Yes,  just  the  same. 

Q.  Have  you  had  very  much  complaint  since  you  discovered 
that  the  old  rate  was  repealed  and  you  had  to  put  them  on  this  t 

A.  Yes,  a  great  deal.  I  think  nearly  every  manufacturer  in 
St.  Louis  has  complained  about  it. 

Q.  Have  you  lost  any  of  your  customers  by  reason  of  this 
rate  ? 

A.  No,  sir. 

Q.  Do  you  see  any  difference  in  making  a  uniform  rate  for 
water  than  you  would  for  making  a  uniform  rate  for  electric  light 
energy  ? 

A.  Yes,  sir;  there  is  quite  a  difference  there,  because  th^  are 
dependent  on  the  time  of  their  load  much  more  than  waterworks. 
Waterworks  are  not  dependent  on  that  usually  at  all,  except  in 
small  places  where  they  have  no  reservoir.  Take  any  large 
waterworks,  even  if  it  hasn't  a  reservoir,  it  is  not  dependent  on 
the  variation  of  the  load  very  much,  on  account  of  the  large  size 
of  the  distribution  system.  There  is  quite  a  difference  between 
waterworks  and  electric  light  distribution. 

A.  F.  Versen,  representing  the  Business  Men's  League,  said 
that  his  association  "realized  sometime  ago  that  in  order  to  en- 
courage manufacturing  in  St.  Louis  it  was  absolutely  necessary 
that  we  offer  some  inducements  to  manufacturers  about  to  locate 
elsewhere.  This  is  not  theory.  It  is  a  fact."  He  further  said 
that  "the  cost  of  water  is  an  item  of  consideration  in  connection 
with  the  manufacture  of  many  commodities.     St.  Louis  is  the 

fourth  of  all  tlie  manufacturing  cities  in  the  United  States.  We 
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want  to  retain  that,  and  in  fact  st^  a  little  further  ahead.  St 
Louis  can't  possibly  hope  for  more  manufacturers  to  oome  here 
if  we  don't  assist  them  in  some  manner  or  other,  offer  them 
somewhat  of  encouragement." 

A  report  of  the  present  Water  Commissioner  of  St  Louis, 
Edward  E.  Wall,  on  the  water  supply  of  St  Louis,  made  No- 
vember 1,  1912,  in  evidence,  contains  the  following  at  pages  92, 
93  and  94: 

^^Although  there  is  in  St.  Louis  a  spemal  rate  for  manufac- 
turers, established  no  doubt  for  the  ostensible  purpose  of  inducing 
them  to  locate  here,  yet  there  is  no  logical  reason  why  such  a  con- 
cession should  be  made  to  them.  The  manufacturer  of  to-day, 
whose  presence  in  any  community  is  desirable,  is  influenced  in 
his  choice  of  a  location  more  by  the  general  facilities  for  dean 
and  wholesome  living  for  his  employees,  and  by  the  average  pros- 
perity of  the  locality,  than  by  the  proportionately  small  expense 
of  a  high  water  rate. 

"To  show  what  an  inconsiderable  fraction  the  cost  of  water  is 
of  the  value  of  manufactured  articles,  the  following  examples  are 
cited : 

"At  one  of  the  large  breweries  in  St  Louis  4he  total  water 
license  paid  per  year  amoimts  to  a  tax  of  4  cents  on  each  barrel 
of  beer  containing  31  gallons  and  sold  at  $8. 

Cost  per  automobile  manufactured  and  sold  for  $2,500 •  53  cts. 

Cost  per  thousand  brick  manufactured  and  sold  from  $7  to  $20  ....  2  cts. 
Cost  per  pair  of  shoes  manufactured  and  sold  from  $1  to  $2.60 $.00209 

*T?he  water  license  paid  by  one  large  shoe  manufacturing  cor- 
poration amounted  to  slightly  more  than  %oo  of  1  per  cent  of 
its  total  annual  sales,  estimated  at  i^  of  1  mill  per  pair  of  shoes. 
Besides  there  is  no  earthly  reason  why  the  waterworks  should  sup- 
ply anybody  with  water  below  cost.  H  the  city  of  St  Louis  de- 
cides that,  in  order  to  induce  manufacturers  to  locate  here,  it  is 
necessary  to  hold  forth  special  inducements  of  some  kind,  then 
these  should  take  the  form  of  cash  bonuses  paid  from  municipal 
funds,  reduction  of  or  exemption  from  general  taxation  for  a 
number  of  years,  a  remittance  or  abolishment  of  manufacturers' 
licenses,  or  some  method  in  the  expense  of  which  the  whole  tax- 
paying  body  of  citizens  should  participate.    There  is  no  reason 

why  the  expense  of  such  concession  should  be  confined  to  the 
P.U.R.1917B. 


Digitized  by 


Google 


CIVIC  LEAGUB  ▼.  ST.  LOUIS  WATER  DEFT.  *    607 

water  department,  where  a  certain  percentage  of  license  paying 
citizens  would  be  overcharged  in  order  to  make  up  the  deficit 
caused  by  a  preferred  rate  to  one  particular  class  of  consumers. 
The  injustice  of  such  a  procedure  is  too  apparent  to  require  fur- 
ther comment. 

"All  over  the  country  the  subject  of  the  charges  made  by  pub- 
lic service  corporations  is  being  discussed,  and  dSorts  made  to 
reduce  rate  making  to  a  more  rational  basis  where  a  ^square 
deal'  shall  be  given  both  to  the  consumer  and  the  investor.  These 
efforts  are  especially  directed  towards  the  prevention  of  unfair 
charges  against  different  classes  of  consumers.  Rates  should  not 
be  based  upon  favoritism,  or  the  amount  of  good  which  the  con^ 
sumer  gets  from  the  service,  nor  upon  the  quantity  of  the  prod- 
uct for  which  he  pays,  except  in  so  far  as  this  last  item  affects  the 
cost  of  the  service.  Following  out  this  idea  that  a  municipal 
plant  should  base  its  rates  on  absolute  justice  to  all  the  citisens, 
then  water  should  be  sold  to  all  at  a  uniform  price  per  1,000 
gallons,  the  only  difference  made  between  the  small  and  large 
consumer  being  in  a  graduated  service  charge  to  cover  the  in- 
terest and  depreciation  charges  on  the  cost  of  meters  in  place, 
including,  of  course,  the  cost  of  maintenance,  reading  meters,  and 
making  out  and  delivering  bills.    .    .    . 

"Water  rates  based  on  a  graduated  service  charge  as  previously 
outlined  will  be  without  discrimination,  equitable,  and  just  to  all 
consumers.    •    .    . 

"To  go  a  step  farther  and  abolish  the  free  use  of  water  en- 
tirely, making  all  city  departments  pay  for  water  used,  and  es- 
tablishing an  annual  charge  for  fire  protection,  at  so  much  per 
fire  hydrant,  would  enable  the  department  to  supply  water  to  all 
consumers  at  a  still  lower  rate  than  8  cents  per  thousand  gallons, 
probably  6^  cents." 

As  a  witness  at  the  hearing  concerning  the  nbove  report,  Mr. 
Wall  said : 

"Speaking  as  an  engineer  and  one  with  several  years'  experi- 
ence in  the  waterworics  business,  I  don't  believe  I  can  make  a 
clearer  statement  from  the  theoretical  standpoint  than  is  made  in 
that  report,  but  that  report  in  itself  was  the  cause  of  very  strong 
adverse  criticism  from  all  quarters  of  my  stand  in  tiie  matter  in 
St.  Louis.    It  was  simply  a  case  of  my  trying  to  do  something  that 
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the  time  was  not  ripe  for,  nor  the  people  ready  for.  Now,  I 
have  not  changed  my  views  at  all.  I  want  the  Commission  to 
understand  my  views  of  the  matter  have  not  changed  at  all,  but 
I  simply  realize  that  these  views  cannot  be  carried  out  at  the 
present  time. 

"In  regard  to  the  manufacturers'  rate,  I  don't  think  it  was 
made  clear  that  this  is  not — this  present  rate  to  which  the  Civic 
League  objects — that  is  not  a  rate  just  newly  established  or  a 
new  departure  in  the  matter  of  water  rates  in  St.  Louis." 

He  further  says :  "It  is  just  a  difference  in  rates,  and  not  a 
difference  in  the  method  of  rate  making  at  all.'' 

B.  OPINION. 

The  two  main  questions  to  be  determined  are  (1)  whether 
the  Commission  has  jurisdiction;  and  (2),  if  jurisdiction  exists, 
whether  the  rates  for  water  for  "purely  manufacturing  pur- 
poses," because  such  rates  are  less  than  for  water  consumption 
generally,  constitute  an  unjust  discrimination  within  the  mean^ 
ing  of  the  Public  Service  Commission  Law. 

1,  Jurisdiction: 

[1]  In  view  of  the  contention  of  the  city  of  St.  Louis  that  the 
Commission  has  no  jurisdiction  to  proceed  in  this  application,  it 
will  be  necessary  to  refer  to  and  set  out  in  substance  certain 
provisions  of  the  Public  Service  Commission  Act. 

That  act  recites  that  upon  complaint,  in  writing,  by  not  less 
than  twenty-five  consumers  or  purchasers  or  prospective  con- 
sumers or  purchasers  of  water,  as  to  price,  the  Commission  shall 
investigate  as  to  the  cause  of  such  complaint  (art.  4,  §  81). 
The  complaint  conforms  to  this  requirement. 

The  jurisdiction,  supervision,  powers,  and  duties  of  the  Com- 
mission extend  to  all  "water  corporations"  (§  16,  T^  7)  and  to 
all  public  utility  corporations  (§  16,  T  9)«  The  term  "public 
utility"  includes  every  "water  corporation,"  and  every  public 
utility  is  subject  to  the  jurisdiction,  control,  and  regulation  of  the 
Commission  and  to  the  provisions  of  the  Public  Service  Commis- 
sion Act  (§  2,  T  25).  "Water  corporation"  includes  every  cor- 
poration owning,  operating,  controlling,  or  managing  any  plant 
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or  property  distributing  or  selling  for  distribution,  or  selling  or 
supplying  for  gain,  any  water  (§  2,  T[  21)  • 

"Water  system"  includes  all  pipes,  appliances,  and  personal 
property  owned,  operated,  controlled,  or  managed  in  connection 
with  or  to  facilitate  the  distribution,  sale,  furnishing,  or  carriage 
of  water  for  domestic  or  other  beneficial  uses  (§  2,  7T[  21,  22). 
Moreover,  by  express  terms  the  provisions  of  the  law  apply  to 
"the  supplying  and  distribution  of  water  for  any  purpose  what- 
soever'' (§  67). 

Every  municipality  in  providing  water  shall  furnish  safe  and 
adequate  service;  all  charges  and  demands  for  such  service  shall 
be  just  and  reasonable;  and  discrimination,  undue  or  unreason- 
able preference  or  advantage  in  such  service  is  forbidden  (§ 
68). 

In  article  4,  which  contains  provisions  relating  to  gas,  electri- 
cal, and  water  corporations,  the  word  "municipality"  is  constant- 
ly employed,  and  the  supervision  and  regulation  of  the  rates  and 
the  service  of  such  public  utilities  are  committed  in  express  terms 
to  the  Commission,  whether  such  utilities  are  owned,  controlled, 
and  operated  by  persons,  corporations,  or  municipalities,  except 
to  begin  the  construction  of  a  gas  plant,  an  electric  plant,  or  a 
water  system  by  a  municipality,  permission  and  approval  of  the 
Commission  are  not  made  a  condition  precedent  as  in  case  of 
an  individual  or  a  corporation,  nor  is  a  certificate  of  public  con- 
venience and  necessity  required  to  be  obtained  from  the  Com- 
mission by  a  municipality  in  order  to  proceed  in  furnishing  the 
service. 

Thus,  as  concerns  provisions  relating  to  the  supply  and  dis- 
tribution of  water  by  §  69,  the  Commission  has  general  super- 
vision of  all  water  corporations  (t  1) ;  power  to  investigate  and 
ascertain  from  time  to  time  the  quality  of  water  supplied  by 
municipalities ;  the  methods  employed  by  municipalities  in  sup- 
plying and  distributing  water  for  any  purpose  whatsoever;  power 
to  order  such  reasonable  improvements  as  will  best  promote  the 
public  interest,  preserve  the  public  health,  and  protect  those  us- 
ing water  and  those  employed  in  the  distribution  thereof  (T  2) ; 
power  to  fix  from  time  to  time  standards  for  the  measurement 
of  the  purity  or  pressure  of  water  to  be  distributed  or  sold  by 
municipalities  for  any  purpose  whatsoever.    For  the  purpose  of 
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determining  whether  the  water  furnished  or  sold  conforms  to  the 
standard  of  purity  and  pressure  and  conforms  to  the  orders  is- 
sued by  the  Conmiission,  the  Commission  shall  have  power  on 
its  own  motion  to  examine  and  investigate  the  plant  and  methods 
employed  in  delivering  and  supplying  water,  and  shall  have 
access  through  its  members  or  persons  employed  and  authorized 
by  it  to  make  such  examination  and  investigation,  to  all  parts  of 
the  system  owned,  used,  or  operated  for  the  supplying  and  dis- 
tribution of  water  by  any  such  municipality  (T  3) ;  power,  in 
its  discretion,  to  prescribe  uniform  methods  of  keeping  accounts, 
records,  and  books  to  be  observed  by  municipalities  engaged  in 
the  distribution  and  selling  of  water  for  any  purpose  whatso- 
ever; power,  in  its  discretion,  to  prescribe  by  order  forms  of  ac- 
counts, records,  and  memoranda  to  be  kept  by  such  municipality 
(T  *)  ;  power  to  examine  all  municipalities  under  its  supervision 
and  keep  informed  as  to  the  methods,  practices,  regulations,  and 
property  employed  by  them  in  the  transaction  of  their  business; 
power  whenever  it  shall  be  of  the  opinion,  after  a  hearing,  that 
the  rates  or  charges  or  the  acts  or  regulations  of  any  such  mu- 
nicipalities are  unjust,  unreasonable,  unjustly  discriminatory,  or 
unduly  preferential,  or  in  any  wise  in  violation  of  any  provision 
of  law,  to  determine  and  prescribe  the  just  and  reasonable  rates 
and  charges  thereafter  to  be  in  force  for  the  service  to  be  fur- 
nished, notwithstanding  that  a  higher  rate  or  charge  has  hereto- 
fore been  authorized  by  statute,  and  the  just  and  reasonable  acts 
and  regulations  to  be  done  and  observed ;  power  whenever  it  shall 
be  of  the  opinion,  after  a  hearing,  that  the  property,  equipment, 
or  appliances  of  any  such  municipalities  are  unsafe,  insufficient, 
or  inadequate  to  determine  and  prescribe  the  safe,  efficient,  and 
adequate  property,  equipment,  and  appliances  thereafter  to  be 
used,  maintained,  and  operated  for  the  security  and  accommoda- 
tion of  the  public  and  in  compliance  with  the  provisions  of  law 
and  their  franchises  and  charters  (15);  power  to  require  each 
municipality  operating  any  works  or  systems  for  the  supplying 
of  water  to  make  an  annual  report  to  the  Commission,  verified 
by  the  oath  of  the  general  manager  or  superintendent  thereof, 
showing  in  detail  (a)  the  amount  of  its  authorized  bonded  in- 
debtedness and  the  amount  of  its  bonds  and  other  forms  of  evi- 
dence of  indebtedness  issued  and  outstanding;  (b)  its  receipts 
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and  expenditures  during  the  preceding  year;  (c)  the  amount  paid 
as  interest  upon  its  bonds  and  other  forms  of  evidence  of  indebt- 
edness; (d)  the  name  and  amount  paid  to  each  person  receiving 
a  salary^  yearly  or  monthly,  and  the  amount  paid  as  wages  to 
employees ;  (e)  the  location  of  its  plant  and  system,  with  a  full 
description  of  the  property ;  and  (f )  such  other  facts  pertaining 
to  the  operation  and  maintenance  of  the  plant  and  system  as 
may  be  required  by  the  Commission  (If  7)  ;  power  to  enter  in 
or  upon  and  to  inspect  the  property,  buildings,  plants,  offices,  etc., 
of  any  such  municipality  (T  8) ;  power  to  examine  the  account 
books,  contracts,  records,  documents,  and  papers  of  any  such 
municipality,  and  power  to  prescribe  by  order  the  amounts  in 
which  particular  outlays  and  receipts  shall  be  entered,  charged, 
or  (credited  (If  9) ;  power  to  require  of  all  such  municipalities, 
under  penalty,  specific  answers  to  questions  upon  which  the  Com- 
nussiiHi  may  need  information,  and  to  file  periodic  reports  in 
the  form,  covering  the  period  and  at  the  times  prescribed  (T  10)  ; 
power  to  require  every  municipality  to  file  with  the  Commission 
and  to  print  and  keep  open  to  public  inspection  schedules  show- 
ing rates  and  charges  made,  established,  or  enforced,  all  forms 
of  contract  or  agreement  (excepting  state,  municipal,  and  Fed- 
eral contracts),  and  all  rules  and  regulations  relating  to  rates  and 
charges  or  service  used  or  to  be  used,  and  all  general  privileges 
and  facilities  granted  or  allowed  by  such  municipality. 

lio  municipality  shall  charge,  demand,  collect,  or  receive  a 
greater  or  less  or  different  compensation  for  any  service  ren- 
dered than  the  rates  and  charges  applicable  to  such  service  aa 
specified  in  its  schedule  filed  and  in  effect  at  the  time;  nor  shall 
any  municipality  refund  or  remit  in  any  manner  or  by  any 
device  any  portion  of  the  rates  or  charges  so  specified,  nor  to 
extend  to  any  person  or  corporation  any  form  of  contract  or 
agreement,  or  any  rule  or  regulation,  or  any  privilege  or  facility, 
except  such  as  are  regularly  and  uniformly  extended  to  all  per- 
sons and  corporations  imder  like  circumstances  (t  12). 

By  §  70  any  schedule  filed  by  any  municipality  stating  a  new 
rate  .or  charge,  or  any  new  form  of  contract  or  agreement,  or 
any  new  rule,  regulation,  or  practice  relating  to  any  new  rate, 
charge,  or  service,  or  to  any  general  privily  or  facility,  may 
be  suspended,  etc,  by  the  Commission. 
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By  §  71  the  Commission  has  power  to  inspect  water  meters 
of  municipalities  engaged  in  supplying  water,  and  no  municipal- 
ity shall  furnish,  set,  or  put  in  use  any  water  meter  which  shall 
not  have  been  inspected,  approved,  and  sealed  by  an  inspector  of 
the  Commission. 

By  §  82  the  Commission  may  fix  the  maximum  price  to  be 
charged  by  any  municipality  for  water. 

Finally,  by  §  67,  article  4  is  made  to  apply  to  "the  supplying 
and  distributing  of  water  for  any  purpose  whatsoever.'^ 

In  the  light  of  the  above  provisions  there  can  be  no  reasonable 
doubt  that  the  legislative  intent  was  to  make  the  Public  Service 
Commission  Act  the  supreme  law  of  the  state  in  the  regulation 
and  supervision  of  public  utilities,  and  this  being  so  it  follows 
as  a  necessary  sequence  that  all  prior  laws,  whether  in  the  form 
of  statute,  municipal  charter,  or  ordinance,  inconsistent  with  the 
powers  thus  conferred,  must  be  held  to  be  superseded.  There- 
fore, the  city  of  St.  Louis,  or  its  water  department,  in  supplying 
water,  being  in  the  nature  of  a  public  service  corporation  as  to 
rates  and  service,  is  subject  to  the  supervision  and  regulation  of 
the  Commission  under  the  Public  Service  Commission  Law,  un- 
less by  virtue  of  its  constitutional  or  freeholders'  charter  it  is 
exempt  by  implication  from  the  operation  of  these  provisions. 

Obviously,  the  purpose  of  the  Public  Service  Commission  Act 
was  to  establish  a  complete  and  uniform  system  throughout  the 
state  area  for  the  supervision  and  regulation  of  public  utility 
service,  whether  furnished  by  individuals,  corporations,  or  mu- 
*nicipalities,  and  to  create  an  administrative  agency  of  the  state 
for  the  enforcement  of  such  powers  as  were  conferred  by  thai 
statute.  California-Oregon  Power  Co.  v.  Grant's  Pass,  203  Fed. 
173 ;  Seattle  Electric  Co.  v.  Seattle,  206  Fed.  955 ;  State  ex  rel. 
Webster  v.  Superior  Ct.  67  Wash.  37,  L.R.A.1915C,  287,  120 
Pac.  861,  Ann.  Cas.  1913D,  78;  Troy  v.  United  Traction  Co. 
202  N.  Y.  333,  95  N.  E.  759. 

As  aptly  stated  by  the  Missouri  supreme  court,  the  act  **is  an 
elaborate  law  bottomed  on  the  police  power,"  and  intended  to 
provide  a  "complete,  rounded  scheme  for  dealing  with  the  busi- 
ness of  public  utilities  at  every  spot  where  the  shoe  pinches  the 
public  or  the  utility."  State  ex  rel.  Barker  v.  Kansas  City  Gas 
Co.  264  Mo.  515,  534,  535,  168  S.  W.  864. 
P.U.R.1917B. 
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This  conclusion  does  not  mean  that  St.  Louis,  or  any  other 
municipal  corporation  of  the  state  for  that  matter,  may  not 
under  its  police  power  prescribe  reasonable  regulations  as  a  pro- 
tection to  the  health,  lives,  property,  and  safety  of  its  inhabitants 
and  all  who  may  be  within  its  corporate  boundaries,  even  as 
applied  to  public  service  corporations,  but  such  regulations  are 
incident  to  the  police  power  and  must  be  so  restricted.  Under 
the  guise  of  a  police  regulation  St.  Louis  cannot  undertake  to 
prescribe  water  rates  containing  inequalities,  unjust  discrimina- 
tions, imdue  preferences,  or  advantages  contrary  to  the  Public 
Service  Commission  Law  and  free  from  state  investigation  and 
regulation  by  the  Commission.  Under  the  express  terms  of  the 
statute  the  regulation  of  the  rates  and  service  is  the  exclusive 
function  of  the  state  Commission.  Public  Service  Commission 
V.  Helena,  —  Mont.  — ,  P.U.R.1916F,  889,  159  Pac.  24.  The 
general  assembly  has  so  declared,  and  what  thf  law-making  body 
does  within  the  limits  of  its  power  becomes  a  rule  of  action, 
binding  upon  all  branches  of  government,  state  or  municipal, 
and  upon  the  people  as  well.  York  Water  Co.  v.  York,  250 
Pa.  115,  119,  95  Atl.  396. 

Notwithstanding  the  express  and  positive  declarations  of  this 
law,  the  city  urges  that  in  selling  and  supplying  water  it  is  en- 
gaged in  a  business  of  purely  municipal  and  local  concern,  which 
matters  are  by  the  Constitution  intended  to  be  committed  to 
local  self-government,  and  that  the  ordinance  fixing  the  water 
rates  concerns  affairs  only  of  internal  municipal  government,  and 
therefore  the  city  in  performing  such  service  is  an  imperium  in 
imperio,  and  consequently  entirely  free  from  state  supervision 
and  regulation. 

[2]  In  compliance  with  the  state  act  the  city  filed  its  schedule 
of  water  rates  with  the  Commission,  and  in  like  compliance  with 
the  same  law,  on  March  17,  1916,  filed  its  schedule  of  rates  pro- 
vided by  ordinance  28,526,  to  become  effective  March  31,  1916, 
asking  for  permission  to  cancel  the  former  schedule  then  on  file, 
and  to  put  into  operation  on  the  latter  date,  within  less  than 
thirty  days,  the  rates  provided  for  in  said  ordinance.  Thus  by 
so  doing  it  recognized  the  constitutional  validity  and  binding 
force  on  it  of  the  state  law,  which  it  now  denies.    It  is  needless 

to  say  that  its  present  position  is  out  of  harmony  with  its  prior 
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action.  Applioation  of  the  salutary  doctrine  of  equitable 
estoppel  would  preclude  it  from  asserting  at  this  time  lack  of 
state  jurisdiction.  See  Louisa  Heights  Improv.  Asso.  v.  Boehm^ 
4  Mo.  P.  S.  C.  K.  28,  29.  However,  since  irrespective  of  this  in- 
consistency the  state  can  in  no  event  exercise  jurisdiction  it  does 
not  possess,  it  will  be  necessary,  therefore,  to  investigate  the  merit 
of  the  contention  of  the  city. 

[3]  The  fact  that  St  Louis  has  a  freeholdeiis'  charter,  adopted 
by  its  electors  by  virtue  of  §§  20  to  25,  artide  9,  of  the  state 
Constitution  of  1875  and  amendments  thereto,  and  thus  was 
given  at  such  time  exclusive  control  of  all  local  or  strietly  mu- 
nicipal affairs  without  central  interference,  and  of  such  state 
or  general  affairs  as  the  agent  of  the  state  as  the  then  existing 
laws  sanctioned,  and  which  might  thereafter  be  committed  to  it 
by  the  state  to  be  exercised  in  like  manner  as  the  agent  of  the 
paramoimt  authoAy,  does  not  in  the  least  linut  the  authority  of 
the  state  through  the  ConMnission  to  exercise  whatev.er  power  it 
may  possess  in  the  premises  by  virtue  of  the  Public  Service  Com- 
mission Law,  and  any  other  valid  statute  of  the  state  applicable. 

A  municipal  charter  framed  and  adopted  by  the  people  of  a 
particular  conmmnity  like  that  of  St.  Louis,  usually  termed  a 
constitutional  charter,  stands  on  no  higher  legal  plane  as  respects 
the  rightful  jurisdiction  of  the  state  than  a  legislative  charter^ 
either  general  or  special,  for  all  municipal  charters  are  subject 
to  and  controlled  by  the  general  laws  of  the  state. 

It  is  unnecessary  to  distinguish  here  between  municipal  and 
state  government,  that  is,  municipal  and  state  affairs.  Notwith- 
standing purely  municipal  affairs  have  not  as  yet  been  clearly  dif- 
ferentiated in  all  cases,  in  view  of  the  imiform  course  of  ju- 
dicial decisions  of  this  state,  it  is  not  open  to  controversy  that  the 
exercise  of  the  power  in  the  present  case  has  always  been  r^arded 
as  state  rather  than  municipal,  because  it  involves  the  exercise 
of  an  undoubted  sovereign  power  of  the  state. 

It  is  familiar  law  that  the  legislative  branch  of  the  nation  or 
state  is  vested  with  power  to  regulate  private  property  which  is 
devoted  to  public  use.  Munn  v.  Illinois,  94  U.  S.  113,  130,  24 
L.  ed.  77,  85 ;  Michigan  C.  R  Co.  v.  Michigan  K.  Commission, 
236  U.  S.  615,  59  L.  ed.  750,  P.U.R.1915C,  263,  35  Sup.  Ct 
Eep.  422;  Griffin  v.  Goldsboro  Water  Co.  122  N.  0.  206,  41 
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L.RA.  240,  80  S.  E.  819.  It  is  settled  that  this  includes  the 
power  to  regulate  rates  to  be  charged  by  a  corporation,  private, 
quasi  public,  public  or  municipal,  intrusted  with  a  franchise  of  a 
public  utility  character  for  service.  The  power  of  regulation  is 
within  the  exclusive  jurisdiction  of  the  state  that  grants  the 
franchise  or  that  suffers  it  to  be  exercised  within  its  borders. 
State  ex  reL  Gamer  v.  Missouri  &  K.  Teleph.  Co.  189  Mo.  83, 
100,  88  S.  W.  41;  Danville  v.  Danville  Water  Co.  180  111. 
236,  54  K  E.  224;  Madison  v.  Madison  Gas  &  E.  Co.  129  Wis. 
249,  264,  8  L.R.A.(]Sr.S.)  629,  116  Am.  St.  Eep.  944,  108  N. 
W.  65,  9  Ann.  Cas.  819.  Such  power  may  be  exercised  by  the 
state,  either  directly  by  its  legislative  department,  or  the  state 
may  in  due  manner  authorize  it  to  be  exercised  by  a  commission 
or  commissioners  legally  created  by  it  State  ex  rel.  Missouri 
Southern  R.  Co.  v.  Public  Service  Commission,  269  Mo.  704, 
168  S.  W.  1166;  Saratoga  Springs  v.  Saratoga  Gas,  E.  L.  H.  & 
P.  Co.  122  App.  Div.  203,  107  K.  Y.  Supp.  341;  State  ex  reL 
Marshall  v.  Wyandotte  County  Gas  Co.  88  Kan.  165,  127  Pac. 
639,  affirmed  in  231  U.  S.  622,  58  L.  ed.  404,  34  Sup.  Ct.  Rep. 
226 ;  4  McQuillin,  Mun.  Corp.  §  1735.  In  the  latter  instance 
the  commission  acts  in  the  exercise  of  the  power  simply  as  the 
agent  of  the  state.    Such  is  the  situation  in  Missouri. 

Thus  the  regulation  of  the  rates  for  public  service,  inherent 
as  it  is  in  the  sovereign  or  police  power  of  the  state,  does  not  exist 
in  the  municipal  corporation,  unless  such  power  has  been  dele- 
gated either  expressly  or  by  necessary  implication  to  the  munici- 
pality by  the  legislature.    4  McQuillin,  Mun.  Corp.  §  1736. 

As  the  city  owns  the  water  plant  here,  our  inquiry  is  limited 
to  ascertaining  whether  the  general  assembly  of  Missouri  has 
del^ated  such  power  to  the  municipal  authorities  of  the  city  of 
St.  Louis. 

The  article  of  the  state  Constitution  by  virtue  of  which  the 
St.  Louis  charter  was  adopted  expressly  says  that  "said  charter 
shall  be  in  harmony  with  and  subject  to  the  Constitution  and 
laws  of  the  state"  (§  22,  art  9,  Amendment,  1902) ;  that  "such 
charter  and  amendments  shall  always  be  in  harmony  with  and 
subject  to  the  Constitution  and  laws  of  Missouri"  (§  23,  art. 
9),  and  further,  that  "notwithstanding  the  provisions  of  this 
article  the  general  assembly  shall  have  the  same  power  over  the 
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city  and  county  of  St.  Louis  that  it  has  over  other  cities  and 
counties  of  this  state"  (§  25,  art  9). 

Prior  to  the  enactment  of  the  Public  Service  Commission 
Law,  St  Louis,  by  virtue  of  its  charter  emanating  by  force  of 
the  state  Constitution,  had  exclusive  control  of  the  rates  and 
service  of  its  water  department;  in  brief,  tha  state  had  com- 
mitted the  subject  to  such  municipal  authorities,  and  it  so  re- 
mained until  the  state  by  the  enactment  of  the  Public  Service 
Commission  Law  withdrew  it  from  such  city  and  conferred  it 
exclusively  upon  the  Public  Service  Commission.  St  Louis  v. 
Shields,  52  Mo.  351.  All  conflicting  charter  and  ordinance  pro- 
visions relating  to  the  subject  are  superseded  by  the  state  act,  be- 
cause such  charter  and  ordinance  provisions  are  not  in  harmony 
with  the  Constitution  and  laws  of  the  state,  but  are  inconsistent 
therewith. 

Since  the  views  of  the  Commission  on  this  subject  have  been 
fully  expressed  in  prior  decisions,  to  which  we  adhere,  it  is  un- 
necessary to  say  more  at  this  time.  Murphy  v.  Missouri  P.  E. 
Co.  2  Mo.  P.  S.  C.  K.  471,  482-490,  P.U.K.1915F,  149,  162- 
170;  Ke  Dunham,  3  Mo.  P.  S.  C.  R.  593,  610,  611,  P.U.R. 
1916E,  544,  561;  Re  United  K.  Co.  Case  No.  702,  unreported. 

Our  conclusion  on  this  branch  of  the  case  is  that  the  Public 
Service  Commission  Act  is  the  supreme  law  of  Missouri,  and 
supersedes  all  other  laws  in  whatever  form  for  the  supervision 
and  regulation  of  the  service  and  rates  of  all  public  utilities  of 
the  state,  whether  owned  and  operated  by  individually,  private 
corporations,  or  municipalities  either  with  constitutional  or  free- 
holders' or  legislative  charters,  and  therefore  within  tiie  terms  of 
this  law  the  Commission  has  exclusive  jurisdiction  to  supervise 
and  regulate  the  rates  and  service  of  the  water  division  of  the  de- 
partment of  public  utilities  of  the  city  of  St.  Louis. 

2.  Discrimination: 

[4]  1.  Concerning  just  and  reasonable  charges,  discrimina- 
tion, undue  or  unreasonable  preference  or  advantage,  the  Public 
Service  Commission  Law  provides  in  substance  that  all  charges 
made  or  demanded  by  any  water  corporation  or  municipality  for 
water,  or  any  service  rendered  or  to  be  rendered,  shall  be  just  and 
reasonable,  and  not  more  than  allowed  by  law  or  by  order  or  de- 
cision of  the  Commission ;  and  that  every  unjust  or  unreasonable 

P.U.R.1917B. 


Digitized  by 


Google 


CIVIC  LEAGUE  t.  ST.  LOUIS  WATER  DEPT.  d07 

charge  made  or  demanded  for  water,  or  any  service,  or  in  con- 
nection therewith,  or  in  excess  of  that  allowed  by  law  or  by  order 
or  decision  of  the  Commission,  is  prohibited  (§  68,  ^  1). 

No  water  corporation  or  municipality  shall  directly  or  indirect- 
ly by  any  special  rate,  rebate,  drawback,  or  other  device  or 
method,  charge,  demand,  collect,  or  receive  from  any  person  or 
corporation  a  greater  or  less  compensation  for  water  or  for  any 
service  rendered  or  to  be  rendered  in  connection  therewith,  ex- 
cept as  authorized  in  this  act,  than  it  charges,  demands,  collects, 
or  receives  from  any  other  person  or  corporation  for  doing  a  like 
and  contemporaneous  service  with  respect  thereto,  under  ihe  same 
or  substantially  similar  circumstances  or  conditions  (§  68,  t  2). 

No  water  corporation  or  municipality  shall  make  or  grant  any 
undue  or  unreasonable  preference  or  advantage  to  any  person, 
corporation,  or  locality,  or  to  any  particular  description  of  service 
in  any  respect  whatsoever,  or  subject  any  particular  person,  cor- 
poration, or  locality,  or  any  particular  description  of  service,  to 
any  undue  or  unreasonable  prejudice  or  disadvantage  in  any 
respect  whatsoever  (§  68,  t  8). 

Nothing  in  this  act  shall  be  taken  to  prohibit  a  water  corpora- 
tion from  establishing  a  sliding  scale  for  a  fixed  period  for  the 
automatic  adjustment  of  charges  for  water,  or  any  service  ren- 
dered or  to  be  rendered  and  the  dividends  to  be  paid  stockholders 
of  such  water  corporation,  provided  that  the  sliding  scale  shall 
have  first  been  filed  with  and  approved  by  the  Commission ;  and 
nothing  in  this  section  shall  operate  to  prevent  the  Commission, 
after  the  expiration  of  such  fixed  period,  from  fixing  proper,  just, 
and  reasonable  rates  and  charges  to  be  made  for  service  as  au- 
thorized by  art.  4,  §  68,  T  4. 

2.  In  ascertaining  the  legislative  intent,  the  touchstone  of 
construction,  the  Commission  must  have  in  mind  the  conditions 
ever  present  in  the  operation  of  the  utilities  and  those  of  like 
character  herein  invplved,  the  public  regulations  appertaining  to 
them  existing  and  capable  of  practical  enforcement  at  the  date  of 
the  new  enactment,  and  the  measure — scope  and  limitation — of 
supervision  and  regulation  in  harmony  with  the  Federal  Consti- 
tution and  laws  and  the  state  Constitution  designed  to  be  vested 
in  and  exercised  by  the  Commission  by  the  legislature,  beneficial 
alike  to  the  public  and  to  the  utility. 
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Ab  pointed  out  in  a  prior  decision^  at  the  date  of  the  enact- 
ment of  the  Public  Service  Commission  Law,  specific  public  reg- 
ulations of  utilities  were  meager  and  their  enforcement  often 
doubtful  and  halting.  Regulations  designed  to  be  more  effective 
and  stringent  took  the  form  of  laws,  state  and  municipal.  Their 
uniform  and  beneficial  enforcement  was  difficult,  and  sometimes 
impracticable,  by  the  governmental  agencies  as  then  constituted. 
Combinations  of  divers  kinds  between  and  among  the  utilities 
existed.  These  combinations  assumed  a  variety  of  forms  and  re- 
sulted in  all  sorts  of  inecpialities,  unjust  discriminations,  undue 
preferences,  intolerable  extortions,  and  poor  service.  When  these 
conditions  were  clearly  realized,  a  more  efficient  remedy  was 
sought  Re  Dunham,  8  Mo.  P.  S.  C.  R.  593,  603-606,  P.U.R, 
1916E,  644,  668,  664. 

3.  The  development  of  national  supervision  and  regulation 
of  interstate  utilities  banning  in  1887  is  disclosed  step  by  step 
in  the  Interstate  Comme^'ce  Act  and  the  several  amendments 
thereto,  and  the  construction  of  this  congressional  legislation  by 
the  Federal  courts  and  the  Interstate  Commerce  Commission. 

During  recent  years,  especially  in  the  last  decade,  local  super- 
vision and  r^ulation  of  public  service  companies  has  occupied 
much  of  the  attention  of  the  legislatures,  courts,  and  commis- 
sions of  the  several  states. 

All  this  legislation  has  one  common,  definite  purpose.  It  is 
distinctly  remedial.  It  proceeds  on  the  ancient  common-law 
doctrine,  early  established  and  never  doubted,  that  public  utili- 
ties perform  a  public  service,  that  by  reason  of  such  service  they 
are  endowed  by  the  state  with  a  measure  of  sovereign  power,  and 
as  a  consequence  all  their  patrons  have  equal  rights,  both  in  re- 
spect to  service  and  charges.  Western  U.  Tel^.  Co.  v.  Call  Pub. 
Co.  181  U.  S.  92,  100,  46  L.  ed.  766,  769,  21  Sup.  Ct.  Rep. 
561;  Knott  v.  Southwestern  Tel^.  &  Teleph.  Co.  2  Mo.  P.  S.  C. 
R.  531,  640-543,  P.U.R1915E,  963,  973-988.  These  rights  it 
is  the  obvious  and  durable  obligation  of  the  nation  and  state  to 
preserve  and  enforce  by  fair  and  appropriate  methods  agreeably 
to  our  governmental  and  legal  system. 

In  the  Missouri  act  supervision  and  r^ulation  seek  to  require 
all  public  utilities  operating  in  the  state,  whether  owned  by  pri- 
vate persons,  corporations,  or  municipalities,  not  only  to  serve  the 
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public  at  reasonable  rates  or  charges,  but  to  require  them  also  to 
serve  the  public  eflSciently  and  without  unjust  discrimination. 
The  consensus  of  opinion  everywhere  is  that  such  requirements 
are  imperatively  demanded  by  modem  industrial  conditions.  Of 
course,  as  observed  by  the  Supreme  Court  of  the  United  States  in 
a  leading  case,  such  equality  of  rights  does  not  prevent  differ- 
ences in  the  modes  and  kinds  of  service  and  different  charges 
based  thereon.  Western  U.  Teleg.  Co.  v.  Call  Pub.  Co.  supra. 
In  brief,  in  charges  for  service  or  in  rate  making,  reasonable 
classification  may  be  adopted.  Knott  v.  Southwestern  Teleg. 
&  Teleph.  Co.  2  Mo.  P.  S.  C.  E.  531,  546-549,  P.U.K.1915E, 
963,  973-983.  However,  laws  designed  to  enforce  equality  of 
service  and  charges  and  prevent  unjust  discrimination,  as  the 
Missouri  act,  require  the  same  charge  for  doing  a  like  and  con- 
temporaneous ser\dce  (e.  g.,  supplying  water)  under  the  same  or 
substantially  similar  circumstances  or  conditions.  To  impart 
this  idea  more  completely,  or  to  amplify,  our  law  in  express 
terms  forbids  granting  undue  or  unreasonable  preference  or  ad- 
vantage to  any  person,  corporation,  or  locality,  or  to  any  particu- 
lar description  of  service  in  any  respect  whatsoever,  or  subject- 
ing any  person,  corporation,  or  locality,  or  any  particular  de- 
scription of  service,  to  any  undue  or  unreasonable  prejudice  or 
disadvantage  in  any  respect  whatsoever.  (Public  Service  Com- 
mission Law,  art.  4,  §  68.)  In  brief,  rates  or  charges  to  be 
valid  must  not  be  unjust,  unreasonable,  unjustly  discriminatory, 
or  unduly  preferential. 

4.  Our  statute  demands  reascmable  and  nondiscriminatory 
rates.  At  common  law  there  is  a  distinction  between  rates  that 
are  not  reasonable  and  rates  that  are  unjustly  discriminatory. 
For  example,  an  excessive  charge  is  not  the  precise  equivalent 
of  discrimination  or  inequality.  Cowden  v.  Pacific  Coast  S.  S. 
Co.  94  Cal.  470,  18  L.E.A.  221,  28  Am.  St.  Rep.  142,  29  Pac. 
873.  Hence,  rates  may  be  unreasonable  without  being  unjustly 
discriminatory,  but  they  cannot  be  unjustly  discriminatory  with- 
out also  being  unreasonable.  Aside  from  variations  due  to  ab- 
normal conditions  (Louisa  Heights  Improv.  Asso.  v.  Boehm,  4 
Mo.  P.  S.  C.  R.  35,  37 ;  Kennebec  Water  Dist.  v.  Waterville,  97 
Me.  185,  60  L.R.A.  856,  54  Atl.  6;  State  ex  rel.  State  R  Comrs, 

V.  Seaboard  Air  Line  R.  Co.  48  Fla.  129,  37  So.  314),  the  rea- 
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sonableness  of  the  rate  is  to  be  tested  by  the  relation  between  the 
cost  of  furnishing  the  service  and  the  charge  for  the  service. 

Independent  of  statute,  contract,  or  municipal  regulation,  the 
rates  fixed  by  a  public  service  company  or  a  municipal  corpora- 
tion owning  its  own  plant  must  be  reasonable.  Chicago  r.  North- 
western Mut.  L.  Ins.  Co.  218  111.  40,  1  L.RA.(KS.)  770,  75 
X.  E.  803;  State,  Culver,  Prosecutor,  v.  Jersey  City,  45  N.  J. 
L.  256 ;  Washington  v.  Washington  Water  Co.  70  K  J.  Eq.  254, 
62  Atl.  390;  Griffin  v.  Goldsboro  Water  Co.  122  K  0.  206,  41 
L.RA.  240,  30  S.  E.  819 ;  Madison  v.  Madison  Gas  &  E.  Co. 
129  Wis.  249,  264,  8  L.K.A.(KS.)  529,  116  Am.  St  Kep.  944, 
108  K-W.  65,  9  Ann.  Cas.  819. 

Fixing  a  smaller  rate  where  a  large  amount  of  water  is  used, 
is  not  unreasonable.  Silkman  v.  Tonkers  Water  Comrs.  152  N. 
Y.  327,  37  L.K.A.  827,  46  N:  E.  612.  So,  rates  may  be  made 
less  to  one  class  where  there  exist  differences  in  conditions  affect- 
ing the  expense  or  difficulty  of  performing  the  service  which 
fairly  justify  a  difference  in  rates.  Williams  v.  Maysville 
Teleph.  Co.  119  Ky.  33,  82  S.  W.  995 ;  Western  U.  Teleg.  Co. 
V.  Call  Pub.  Co.  44  Neb.  326,  27  L.E.A.  622,  48  Am.  St.  Eep. 
729,'  62  N.  W.  506.  So,  either  a  municipal  corporation  owning 
its  own  plant,  or  a  privately  owned  utility,  may  require  special 
rates  proportioned  to  the  expense  of  the  particular  service. 
Souther  v.  Gloucester,  187  Mass.  552,  555,  69  L.K.A.  309,  73 
K  E.  558;  Ladd  v.  Boston,  170  Mass.  332,  335,  40  L.K.A.  171, 
49  N.  E.  627.  But  can  there  be  a  reasonable  charge  which  is  not 
at  the  same  time  a  substantially  equal  charge  ?  Is  not  a  charge 
unreasonable  when  it  is  unequal  and  in  breach  of  the  obliga- 
tion of  the  city  to  the  public?  See  Samuels  v.  Louisville  &  N. 
R.  Co.  4  Inters.  Com.  Rep.  420,  31  Fed.  57;  Christie  v.  Mis- 
souri P.  R.  Co.  94  Mo.  453,  2  Inters.  Com.  Rep.  22,  7  S.  W. 
567. 

According  to  the  rule  of  the  common  law,  as  understood  by 
some  courts,  should  the  public  service  company  serve  all  at  rea- 
sonable rates,  it  will  be  held  that  it  has  performed  its  obliga- 
tion. Fitchburg  R.  Co.  v.  Gage,  12  Gray,  393 ;  Christie  v.  Mis- 
souri P.  R.  Co.  supra;  Parsons  v.  Chicago  &  N.  W.  R.  Co.  167 
U.  S.  447,  42  L.  ed.  231,  17  Sup.  Ct.  Rep.  887;  Johnson  v. 
Pensacola  &  P.  R.  Co.  16  Fla.  623,  26  Am.  Rep.  731.     Thus  it 

P.U.R.1917B. 
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has  been  declared  that  "discrimination  without  partiality  is  in- 
offensive, and  partiality  exists  only  in  cases  where  advantages  are 
equal  and  one  party  is  unduly  favored  at  the  expense  of  another 
who  stands  upon  an  equal  footing."  Cleveland,  C.  C.  &  I.  K. 
Co.  V.  Closser,  126  Ind.  348,  353,  9  L.K.A.  754,  3  Inters.  Com. 
Kep.  387,  22  Am.  St  Eep.  593,  26  N.  E.  159.  But  agreeably 
to  tiie  better  considered  judicial  judgments  and  the  better  reason, 
the  more  complete  development  of  this  rule  under  modem  indus- 
trial conditions  exacts  the  further  requirement  that  the  public 
service  company  shall  serve  all  with  equality.  Accordingly,  even 
at  common  law,  it  is  not  admissible  for  a  public  service  company 
to  demand  a  different  rate,  charge,  or  hire  from  various  persons 
for  an  identical  kind  of  service  under  identical  conditi(»is.  Such 
partiality  cannot  square  with  the  obligations  of  public  employ- 
ment. The  public  duty  must  be  discharged  for  the  equal  benefit 
of  all,  and  obviously  to  permit  discrimination  or  inequality  in 
the  service  or  charges  is  to  ignore  the  public  obligation.  Messen- 
ger V.  Pennsylvania  K.  Co.  36  K  J.  L.  407, 13  Am.  Eep.  457,  37 
N.  J.  L.  531,  18  Am.  Kep.  754.  The  common  right  of  all  in- 
volves the  obligation  to  give  equal  rights  to  all  for  the  same  serv- 
ice. Fitzgerald  v.  Grand  Trunk  R  Co.  63  Vt  169,  13  L.RA. 
70,  3  Inters.  Com.  Kep.  633,  22  Atl.  76.  The  services  must  be 
open  to  all  on  equal  terms.  Discrimination  is  opposed  to  sound 
public  policy.  Scofield  v.  Lake  Shore  &  M.  S.  K.  Co.  43  Ohio  St 
571,  54  Am.  Rep.  846,  3  N.  E.  907.  The  common  law  to-day 
forbids  all  discrimination  between  two  applicants  who  ask  the 
same  service.    2  Wyman,  Pub.  Serv.  Corp.  §  1290. 

Whether  this  rule  was  dictated  by  public  opinion  or  is  the 
consequence  of  a  reasonable  development  in  the  law  of  public 
duty,  it  is  needless  to  inquire.  Certain  it  is  the  result  of  an 
evolution  superinduced  by  the  irresistible  logic  of  industrial 
progress.  At  least  it  finds  ample  recognition  in  the  various  legis- 
lative enactments  dealing  with  the  subject 

Although  the  occasion  for  the  development  of  the  law  against 
discrimination  was  the  necessity  of  preventing  inequality  between 
and  among  shippers  who  were  business  competitors,  it  is  clear 
that  the  late  judicial  decisions  disclose  that  the  rule  is  no  longer 
restricted  to  this  purpose,  but  has  become  a  universal  principle 
to  protect  all  who  ar^  being  served,    Owensboro  Gaslight  Co.  v. 
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Hildebrand,  19  Ky.  L.  Eep.  983,  42  S.  W.  351.  The  nile  is  now 
applied  throughout  all  the  public  service  as  an  integral  part  of 
the  public  service  law.    2  Wyman,  Pub.  Serv.  Corp.  §  1300. 

5.  Thus  the  principle  of  equality  designed  to  be  enforced  by 
legislation  and  judicial  decision  forbids  any  difference  in  charge 
which  is  not  based  upon  difference  of  service,  and  even  when 
based  upon  difference  of  service  must  have  some  reasonable  re- 
lation to  the  amount  of  difference,  and  cannot  be  so  great  as  to 
produce  unjust  discrimination.  Western  U.  Teleg.  Co.  v.  Call 
Pub.  Co.  181  U.  S.  92,  100,  103,  45  L.  ed.  765,  769,  771,  21 
Sup.  Ct.  Eep.  561.  This  is  a  question  of  fact.  From  this  it 
follows  that  reasonable  classification  in  establishing  rates  and 
charges  is  allowed. 

While  the  principles  of  the  coromon  law  are  operative,  except 
so  far  as  they  have  been  modified  by  constitution  or  legislation 
(2  Mo.  Eev.  Stat.  1909,  §  8047 ;  Duke  v.  Harper,  66  Mo.  51,  27 
Am.  Eep.  314;  Eeaume  v.  Chambers,  22  Mo.  36;  Lindell  v. 
McNair,  4  Mo.  380),  whatever  may  have  been  the  conmion-law 
rule  relating  to  unjust  discrimination,  our  legislation  now  con- 
trols and  is  to  be  construed  and  applied  according  to  its  spirit  in 
the  light  of  the  unsatisfactory  conditions  prevailing  with  respect 
to  the  service  and  rates  of  public  utilities,  as  above  briefly  out- 
lined, prior  to  its  enactment. 

It  appears  a  simple  thing  to  draft  a  law  capable  of  practical 
and  uniform  enforcement,  preserving  equality  of  rates  and  serv- 
ice of  public  utilities  under  the  same  or  substantially  similar 
circumstances  or  conditions;  that  is,  requiring  the  same  charge 
for  doing  a  like  and  contemporaneous  service.  The  common- 
law  rule  of  equality  sprang  from  the  needs  and  convenience  of 
the  people  served,  and,  hence,  was  evolved  from  their  varied  ex- 
periences vdth  the  service  and  rates  of  public  utilities,  chiefly 
common  carriers  and  innkeepers,  and  developed  mainly  from  in- 
dividual instances. 

Notwithstanding  it  is  usually  urged  that  flexibility  and  ca- 
pacity for  growth  and  adaptation  is  the  peculiar  boast  and  ex- 
cellence of  the  common  law  (Hurtado  v.  California,  110  TJ.  S. 
516,  530,  28  L.  ed.  232,  237,  4  Sup.  Ct.  Eep.  Ill,  202),  it  is 
tnift  fhfit  the  common-law  rule  on  any  given  subject  is  not  always 

readily  and  with  precision  deducible  from  its  many  precedents. 
P.U.R.1917B. 
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At  least  judicial  decisions,  jurists,  and  law  writers  do  not  always 
agree  on  the  exact  rule  and  its  uniform  application  in  all  in- 
stances* In  view  of  this  uncertainty  and  confusion  from  the  ex- 
perience of  the  past,  touching  service  and  rates,  our  modem  1^- 
islation  seeks  to  establish  a  just  formula  designed  to  be  a 
stabilizer  of  public-utility  conduct.  It  may  not  be  the  best  fruit  of 
human  reason.  Moreover,  human  reason  is  not  infallible.  Al- 
though it  may  have  been  laid  in  wisdom,  it  is  certain  it  does  not 
rise  in  perfection.  Few,  if  any,  laws  are  perfect.  The  precise 
form  of  expression  is  modern,  but  the  basic  principle  it  means 
to  have  applied  in  the  practical  workings  of  public-utility  service 
and  rates  has  its  roots  in  the  earliest  crude  regulations  of  public 
and  quasi  public  employment.  Its  imperfections,  as  those  of  all 
comprehensive  laws,  lie  in  the  complicated  and  complex  nature 
of  the  things  it  regulates.  It  deals  with  conditions  of  great  va- 
riety and  mutability.  It  may  therefore  fall  short  of  perfection 
in  its  application  to  the  various  cases  which  it  governs.  In  the 
wording  of  laws  often  the  fine  gradations  of  ideal  justice  are 
supplanted  by  the  rough  and  ready  advantage  of  certainty  of  ex- 
pression. However,  if  too  precise  and  definite  in  terms  the  law 
becomes  too  inelastic,  and  therefore  impractical  of  administra- 
tion. 

Having  in  mind  the  various  devices  and  methods  of  public 
utilities  which  resulted  in  inequalities  in  service  and  unjust  dis- 
criminations in  rates,  our  general  assembly  of  1918,  with  a  settled 
purpose  to  correct  these  evils  and  require  equality,  spoke  in  direct, 
positive,  unequivocal,  and  comprehensive  language. 

The  Commission  has  had  occasion  to  consider  carefully  the 
policy  of  the  law  relating  to  discrimination  in  rates  on  the  part 
of  the  public  service  companies  of  various  kinds,  and  has  held 
invariably  that  any  inequality  of  service  or  charges  and  unjust  dis- 
criminations in  whatever  form  practised  fall  within  the  condem- 
nation of  the  Public  Service  Commission  Act;  that  all  unjust 
discriminations  respecting  rates  or  charges  are  in  violation  of 
public  duty,  contrary  to  the  common  law,  and  against  sound  pub- 
lic policy ;  and  that  statutes  forbidding  unjust  discriminations  of 
whatever  character  are  merely  declaratory  of  the  common-law 
rule,  which  is  founded  on  public  policy  and  requires  one  engaged 

in  a  public  calling  to  charge  a  reasonable  and  uniform  price  or 
P.U.R.1917B. 
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rate  to  all  persons  for  the  same  service  rendered  under  the  same 
or  substantially  similar  circumstances  or  conditions.  Elnott  v. 
Southwestern  Teleg.  &  Teleph.  Co.  2  Mo.  P.  S.  C.  R.  531,  540- 
549,  P.U.E.1915E,  963,  973-983;  Hannibal  Trust  Co.  v.  South- 
western Teleg.  &  Teleph.  Co.  3  Mo.  P.  S.  C.  E.  451,  461-463, 
P.U.R.1916E,  525,  535,  538. 

This  doctrine  is  controlling  in  the  decision  of  the  question 
here  raised,  since,  in  accordance  with  the  views  expressed  above, 
the  salutary  provisions  of  the  Public  Service  Commission  Law 
furnish  the  measure  for  the  city  of  St.  Louis,  as  well  as  for  all 
other  municipal  corporations  of  the  state  owning  and  operating 
their  own  water  plants,  in  the  fixing  of  the  schedule  of  rates  or 
charges  for  the  use  of  water  in  like  manner  as  those  provisions 
furnish  the  measure  for  this  purpose  for  all  privately  owned  and 
operated  water  utilities  vnthin  the  state.  The  city,  having  under- 
taken to  furnish  a  public  utility,  is  to  be  governed  in  its  duties 
and  obligations,  and  in  its  rights  and  privileges,  by  the  same 
rules  as  those  which  apply  to  private  persons  or  corporations  do- 
ing the  same  class  of  service.  State  ex  rel.  W.  J.  Armstrong  Co* 
V.  Waseca,  122  Minn.  348,  350,  46  L.K.A.(N.S.)  437,  142  N. 
W.  319.  The  lav7  recognizes  no  distinction  between  municipal 
governments  and  public  service  corporations  in  the  service  of  the 
public.  Municipal  ownership  imposes  the  duty  on  the  city  to 
treat  all  classes  of  citizens  who  become  its  patrons  alike.  State 
ex  rel.  Shewalter  v.  Jones,  141  Mo.  App.  299>  304,  125  S.  W. 
1169. 

[5]  6.  Inspection  of  the  schedule  of  rates  for  use  of  water  on 
the  meter  or  measured  basis  provided  by  ordinance  No.  28,526 
in  §  21  thereof  discloses  that  water  users  are  classified,  first,  as 
general  or  public  users,  and  the  charge  to  them  for  the  use  of 
water  is  specified  in  that  part  of  the  schedule  designated  "gen- 
eral meter  rates;"  second,  users  of  water  for  "purely  manufac* 
turing  purposes,"  and  the  charge  to  them  for  the  ude  of  water  is 
specified  in  that  part  of  the  schedule  termed  "manufacturing 
rates;"  and,  third,  users  of  water  for  swimming  pools,  and  the 
charge  to  them  for  the  use  of  water  is  specified.  In  addition, 
the  schedule  fixes  different  rates  for  hospitals  and  charitable  in- 
stitutions, but  these  rates  are  not  under  review  in  this  case.    The 

three  classes  of  water  users  pay  different  rates  provided  for  in 
P.U.R.1917B. 
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three  separate  and  distinct  lists  in  one  complete  schedule.  How- 
ever, the  manufacturing  rates  apply  only  in  case  not  less  than 
12,000  cubic  feet  of  water  are  used  during  any  six  months'  period. 
The  payment  of  water  bills  within  ten  days  of  their  due  date  is 
subject  to  10  per  cent  discount  This  rule  applies  alike  to  all 
water  users  (§  6  of  ordinance  No.  28,526). 

Complainants  limit  the  inquiry  to  the  alleged  discrimination 
between  the  general  meter  rates  and  the  manufacturing  rates,  and 
our  decision  will  therefore  be  so  restricted. 

The  table  following,  showing  the  practical  operation  of  parts 
of  the  schedule  on  the  two  classes,  namely,  the  g^ieral  public, 
and  users  of  water  for  *^urely  manufacturing  purposes,"  in  giv- 
ing the  amounts  of  water  used  and  the  rates  therefor,  is  fairly 
typical  of  the  operation  of  the  entire  schedule: 


Rate  Per  100  Cubic  Feet  in  Six  Month  Period. 

(Net  rate  is  10  per 

cent  off  for  prompt  payment. 

Bate 

Manufacturing 

PubUc  Rate 

Manufacturer's 

Public 

Catlc  Feet. 

Purposes, 
Gross. 

Gross. 

Rate  Net. 

Rate  Net. 

12,000    

7.6 

13.6 

6.76 

12.25 

16,000    

9.5 

13.4 

6.86 

12.06 

24,000    

4.5 

12.7 

4.06 

11.43 

30,000    

4.5 

12.3 

4.06 

11.07 

40,000    

4.5 

11.7 

4.06 

10.53 

50,000    

4.5 

11.2 

4.06 

10.08 

100,000    

4.5 

10.1 

4.05 

9.09 

150,000    

4JS 

0.5 

4.06 

8.55 

200,000    

4.5 

9.2 

4.06 

8.28 

260,000    

4.5 

9. 

4.06 

8.10 

600,000    

4.5 

8.3 

4.06 

7.47 

700,000    

4.6 

8. 

4.06 

7.20 

1,000,000    

4.6 

7.6 

4.06 

6.75 

2,000,000    

4.6 

7.4 

4.06 

6.66 

6,000,000    

4.6 

7.1 

4.06 

6.39 

10,000,000    

4.5 

6.6 

4.06 

6.94 

20,000,000    

4.6 

6.1 

4.05 

6.49 

22,000,000    

4.6 

6. 

4.06 

6.40 

32,000,000    

4.6 

6. 

4.06 

4.6 

42,000,000    

(Never  used.) 

4. 

.... 

3.6 

There  is  no  user  over  22,000,000,  only  one  user  over  20,000,000,  and  very 
few  in  excess  of  6,000,000;  the  average  manufacturer  runs  from  about  40,000 
to  60,000  cubic  feet. 

That  three  separate  and  distinct  classes  of  water  users  are 
established  by  the  ordinance  and  different  rates  to  each  class  for 
the  use  of  water  charged,  distinctly  appears.  The  difference  in 
charge  between  the  general  user  and  the  user  for  purely  manu- 
facturing purposes,  to  be  just  and  sustainable  within  the  mean- 
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ing  of  our  statute,  must  be  based  upon  difference  of  service,  and, 
moreover,  this  difference,  if  any,  must  have  some  reasonable 
relation. to  the  amount  of  difference,  and  must  not  be  so  great  as 
to  result  in  unjust  discrimination.  Likewise,  as  to  the  difference 
in  charge  between  the  general  user  and  the  user  of  water  for 
swimming  pools.  So,  the  charge  to  the  latter,  as  compared  with 
the  charge  as  to  users  of  water  for  purely  manufacturing  pur- 
poses, must  be  in  like  manner  differentiated  on  the  scope  of 
service. 

Thus  the  precise  question  is  presented  for  solution:  Is  the 
classification  adopted  reasonable,  just,  and  fair  in  that  it  pre- 
serves equality  of  rates  and  service,  and  thereby  precludes  unjust 
discrimination  within  the  contemplation  of  our  statute? 

As  once  observed  by  the  Supreme  Court  of  the  United  States, 
there  is  no  cast-iron  line  of  uniformity  which  prevents  a  charge 
from  being  above  or  below  a  particular  sum,  or  requires  that  the 
service  shall  be  exactly  along  the  same  lines.  Western  TJ.  Teleg. 
Co.  V.  Call  Pub.  Co.  181  U.  S.  92,  100,  45  L.  ed.  765,  769,  21 
Sup.  Ct.  Rep.  561.  It  follows,  then,  that  the  decision  should  not 
be  controlled  alone  by  mere  formula,  and  thereby  assume  in- 
equalities from  the  single  circumstance  of  the  difference  in  the 
rates  applicable  to  the  two  classes,  but  rather  by  a  reasonable 
judgment,  having  its  basis  in  a  careful  and  calm  consideration  of 
all  relevant  facts. 

In  reaching  the  ultimate  facts  upon  which  the  reasonable  judg- 
ment should  be  exercised,  the  investigation  should  be  directed  to 
ascertaining  whether  the  furnishing  of  water  to  the  patrons  of 
the  respective  classes  constitutes  two  separate  and  distinct  kinds 
of  service,  involving  different  labor,  equipment,  expenditures  of 
money,  etc.,  and  thus  fairly  justify  the  different  rates  exacted. 
For,  to  repeat,  within  the  letter  and  spirit  of  the  prohibition, 
equality  of  rates  is  imperatively  compelled  for  doing  a  like  and 
contemporaneous  service  in  the  furnishing  of  water  under  the 
same  or  substantially  similar  circumstances  or  conditions. 

This  being  the  criterion  or  final  test,  as  incontestably  fixed  by 
the  legislative  intent,  and  it  being  therefore  the  will  of  the  law, 
which  must  prevail  irrespective  of  what  we  as  individuals  may 
conceive  to  be  the  practical  exigencies  of  the  case  (Brotherhood  of 
Locomotive  Firemen  &  Enginemen  v.  St.  Louis  &  S.  F.  R.  Co. 
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2  Mo.  P.  S.  C.  K.  560,  579,  P.U.R1915r,  489,  510,  512),  sug- 
gesting entire  freedom  of  action  on  the  part  of  the  municipal  au- 
thorities of  the  city  of  St.  Louis  in  establishing  water  rates,  we 
proceed  to  examine  the  true  facts  and  apply  the  test. 

[6]  7.  The  uncontroverted  evidence  establishes  the  fact  that 
there  is  no  difference  at  all  in  serving  the  metered  consumers; 
they  are  simply  connected  with  the  mains.  The  circumstances  or 
conditions  for  serving  botii  general  consumers  and  manufacturers 
are  the  same  or  substantially  similar.  This  is  the  direct,  clear 
testimony  of  the  St.  Louis  water  commissioner.  Thus  the  es- 
tablished fact  being  that  tiie  service  rendered,  the  cost  of  the 
water  to  tiie  city,  the  expense  of  its  distribution,  and,  in  brief, 
the  service,  in  each  case  being  like  and  contemporaneous,  as  all 
the  circumstances  or  conditions  in  the  furnishing  the  service  are 
exactly  the  same  in  every  respect  whether  the  water  supplied  is 
used  by  the  general  public  or  for  purely  manufacturing  purposes, 
the  conclusion  follows  that  the  city  of  St.  Louis,  contrary  to  the 
express  terms  of  the  law,  is  charging  and  receiving  from  its  gen- 
eral metered  users  a  greater  compensation  for  water  and  for  the 
services  rendered  in  connection  therewith  than  it  charges  and  re- 
ceives from  metered  users  for  purely  manufacturing  purposes  for 
water  and  for  the  services  rendered  in  connection  therewith.  Li 
this  there  is  plain  inequality,  unjust  discrimination,  undue  pref- 
erence, and  unreasonable  advantage  in  doing  a  like  and  contem- 
poraneous service. 

In  view  of  the  direct  and  emphatic  prohibition  of  our  law,  the 
only  way  to  establish  an  equitable  metered  rate  is  a  rate  made 
with  a  service  chai^  plus  a  quantity  charge  at  a  uniform  rate. 
This  is  not  merely  theory,  but  wholly  practical.  Moreover,  it  is 
simple  of  accomplishment.  All  metered  users,  in  whatever  busi- 
ness engaged  and  for  whatever  purpose  the  water  may  be  needed, 
should  be  charged  identical  rates. 

On  this  feature  of  the  case  our  conclusion  therefore  is  that  the 
schedule  of  rates  providing  a  less  charge  for  water  for  purely 
manufacturing  purposes  than  for  general  use  is  plainly  unjust 
discrinmiation  under  the  well-settled  rule  of  the  common  law,  as 
well  as  under  the  Public  Service  Commission  Act,  which  is  mere- 
ly declaratory  of  the  common-law  rule,  because  it  distinctly  ap- 
pears that  the  classification  therein  is  unreasonable  and  unjust. 
P.U.R.1917B. 
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Knott  V.  Southwestern  Teleg  &.  Teleph.  Co.  2  Mo.  P.  S.  C.  E. 
531,  540-543,  P.U.E.1915E,  963,  973-983. 

[7]  The  city  of  St.  Louis  urges  that  tiie  decision  of  the  Mis- 
souri supreme  court  in  St.  Louis  Brewing  Asso.  v.  St.  Louis, 
140  Mo.  419,  431,  432,  37  S.  W.  525,  is  decisive  of  the  validity 
of  the  classification  adopted  in  the  ordinance  before  us.  The 
charter  provision  involved  in  that  case  prohibited  making  rates  on 
any  other  principle  than  that  of  producing  revenue,  and  forbade 
"exceptional  discrimination/'  The  ordinance  under  review  gave 
manufacturers,  regardless  of  the  quantity  of  water  used,  a  lower 
rate  than  persons  engaged  in  any  other  business  pursuit,  and  this 
class  was  subdivided  and  a  lower  rate  was  given  to  those  who  used 
50,000,000  gallons  annually  in  one  plant  than  to  those  who  used 
the  same  quantity  in  a  number  of  plants.  The  court  held  that  this 
was  not  an  exceptional  discrimination,  saying:  *^e  are  un- 
able to  see  anytiiing  unequal,  unreasonable,  or  unjust  in  allow- 
ing a  rate  of  1  cent  per  hundred  gallons  to  those  manufacturers 
only  who  consume  a  certain  specific  quantity  of  water  in  one 
plant  or  factory. 

"There  is  no  exceptional  discrimination  in  this  classification, 
for  the  rate  is  given  alike  to  all  who  fall  within  the  class.  There 
is  no  claim  made  that  the  charge  exacted  is  more  than  a  fair 
equivalent  for  the  water  supplied. 

"It  seems  entirely  reasonable,  therefore,  and  just  to  con- 
sumers, that  the  charges  for  water  should  be  graded  in  propor- 
tion to  the  quantity  used  at  one  place  or  factory.  It  has  never 
been  denied  that  a  city  has  the  right  to  grade  the  charges  accord- 
ing to  the  quantity  of  water  consumed.  The  city  was  required 
to  raise  a  revenue  sufficient  to  pay  the  interest  on  the  water 
bonds  and  the  expense  of  operating  the  waterworks.  This  sum 
was  to  be  apportioned  among  the  consumers  in  some  just  and 
reasonabfe  proportion.  The  duty  of  making  the  apportionment 
devolved  upon  the  city,  and  was  left  to  its  judgment  and  discre- 
tion, with  which  the  courts  should  not  interfere,  except  in  case 
of  manifest  exceptional  discrimination.  When  all  of  the  same 
class  are  treated  alike  there  is  no  such  discrimination.  Parker 
V.  Boston,  1  Allen,  361. 

"The  same  principle  of  apportionment  has  been  sustained  in 
regulating  charges  for  the  use  of  wharves  belonging  to  a  city. 
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St.  Louis  V.  St.  Louis  &  N.  O.  Transp.  Co.  84  Mo.  156 ;  Keokuk 
Northern  Line  Packet  Co.  v.  Keokuk,  95  U.  S.  80,  24  L.  ed. 
377."    St.  Louis  Brewing  Asso.  v.  St.  Louis,  supra. 

This  opinion  was  rendered  prior  to  the  enactment  of  our  Pub- 
lic Service  Commission  Law;  and  even  conceding  that  the  char- 
ter provision  involved  in  that  case  forbidding  exceptional  dis- 
crimination was  properly  construed  in  the  light  of  the  then  pre- 
vailing common-law  rule,  it  is  obvious  that  it  is  not  controlling 
in  the  construction  of  our  present  law,  which  not  only  forbids 
exceptional  discrimination,  but  requires  equality  of  rates  for  the 
same  service  under  the  same  or  substantially  similar  circum- 
stances or  conditions.  It  is  apparent  that  the  classification  sanc- 
tioned by  that  decision  could  not  be  sustained  under  our  present 
law  without  doing  violation  to  its  letter  and  spirit.  To  tolerate 
such  classification  under  the  present  law  would  be  to  ignore  utter- 
ly its  force  and  purpose. 

[8]  8.  Whether  the  price  of  water  for  purely  manufacturing 
purposes  is  less  than  the  cost  thereof  to  the  city,  as  complainants 
allege,  we  cannot  know  in  the  absence  of  reliable  figures  to  be 
obtained  only  by  thorough  inquiry  and  investigation.  Such  in- 
vestigation would  involve  much  time  and  expense  to  the  state. 
The  establishment  of  the  truth  of  such  averment  would  reveal 
not  only  unquestionably  unjust  discrimination,  but  also  an  un- 
reasonably low  rate  to  this  class,  and  intolerable  oppression  upon 
the  general  metered  water  users  in  that  they  would  be  compelled 
to  pay  in  part  for  water  and  service  furnished  to  a  favored 
class.  The  exercise  of  power  crystallized  into  legislation  that  un- 
justly discriminates  between  users  of  water  in  this  maimer,  in 
effect  deprives  those  discriminated  against  of  the  use  of  their 
property  without  adequate  compensation  or  due  process  of  law, 
and  turns  it  over  to  the  favored  class.  It  is  in  essence  a  species 
of  taxation  which  takes  the  private  property  of  the  general  or 
public  metered  water  users  for  the  private  use  of  metered  water 
users  engaged  in  manufacturing.  This  is  abuse  of  power.  No 
schedule  of  rates  should  for  a  moment  sanction  such  inequitable 
condition.  If  the  rates  to  manufacturers  are  just,  all  metered 
users  should  be  served  for  like  rates.  On  the  other  hand,  if  the 
rates  to  the  general  users  are  just,  the  rates  to  the  manufacturers 

should  be  raised  to  correspond. 
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Aside  from  the  above  allegation,  and  what  the  precise  con- 
dition -as  to  the  cost  for  service  to  the  two  classes  is,  in  deter- 
mining the  question  of  discrimination  here  raised,  it  is  imma- 
terial whether  the  manufacturers'  rates  are  lower  than  cost  or  not 
The  law  proceeds  on  the  ground  that  the  city  cannot  charge  A  or 
class  A,  whether  the  members  thereof  are  manufacturers,  mer- 
chants, doctors,  lawyers,  or  laundrymen,  more  than  it  charges  B 
or  class  B  for  a  like  and  contemporaneous  service,  and  if  B  or 
class  B  is  getting  water  for  cost  only,  the  city  has  no  right  to 
charge  A  or  class  A  more  than  that  amount,  and  hence  must  lower 
it  to  A  or  class  A.  If  B  or  class  B  is  getting  water  below  cost, 
the  city  has  no  right  to  charge  A  or  class  A  higher  rates,  to  raise 
revenue  sufficient  to  pay  operating  expenses  of  the  water  system 
and  interest  on  water  bonds,  and  hence  must  increase  the  rates  to 
B  or  class  B. 

The  simple  ground  is  that  the  city  must  treat  all  patrons  alike, 
and  cannot  charge  one  more  than  it  does  another  for  the  same 
amount  of  water  and  identical  service. 

[9,  10]  9.  According  to  the  undisputed  testimony  on  the  part 
of  tho  city,  the  avowed  purpose  of  the  schedule  is  to  encourage 
the  establishment  of  manufacturing  plants  in  St  Louis;  It  is 
said  that  high  water  rates  would  prevent  this.  It  is  argued  that 
custom  has  established  the  law  to  a  certain  extent  in  the  case  be- 
fore us,  and,  moreover,  it  would  be  folly  to  undertake  to  draw  up 
a -theoretical  set  of  water  rates  for  St  Louis  and  at  the  same 
time  put  it  into  force;  that  the  questicm  is  not  one  of  principle 
at  all,  but  is  whether  St  Louis  as  a  matter  of  policy  has  the 
right  to  give  a  special  rate  to  manufacturers  or  to  any  other  class 
of  people  in  order  to  induce  them  to  locate  in  and  aid  in  develop- 
ing St.  Louis. 

This  suggestion  requires  brief  consideration  only.  It  is  ele- 
mentary that  the  powers  of  the  city  of  St  Louis  may  be  used  for 
public  or  mimicipal  purposes  only.  The  city  of  St.  Louis  is  a 
public  institution,  created  to  promote  public,  as  distinguished 
from  private,  objects.  All  its  powers,  property,  and  offices  con- 
stitute a  public  trust  to  be  administered  by  its  municipal  authori- 
ties and  public  servants  for  the  time  being  as  such  public  trust, 
and  not  to  aid  private'  business  ventures.  This  familiar  and  salu- 
tary principle  has  been  stated  in  various  forms  by  courts  of  last 
P.U.R.1917B. 
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resort  of  the  highest  character.  As  clearly  expressed  by  the  Mis- 
souri supreme  court,  the  members  of  the  municipal  legislative 
body  "in  the  discharge  of  their  duties,  do  not  act  for  themselves, 
but  for  the  public  They  are  trustees  clothed  with  a  trust,  not 
for  the  corporation  as  such,  but  for  the  citizens  and  the  public 
who  have  confided  the  authority  to  them."  The  employment  of 
public  power  for  any  purpose  other  than  public  is  a  perversion  of 
the  trust  and  an  excess  of  authority.  Hitchcock  v.  St  Louis,  49 
Mo.  484,  488. 

The  law  was  early  declared,  and  never  questioned,  that  a  mu- 
nicipal corporation  cannot  use  its  powers  or  funds  to  encourage 
the  establishment  and  operation  of  private  manufacturing  or  in- 
dustrial plants  within  or  near  its  limits.  Parkersburg  v.  Brown, 
106  U.  S.  487,  27  L.  ed.  238, 1  Sup.  Ot  Kep.  442;  Ee  Manistee 
Watch  Co.  197  Fed.  466;  Southerland-Innes  Co.  v.  Evart,  30 
C.  C.  A.  306,  58  TJ.  S.  App.  835,  86  Fed.  597;  Allen  v.  Jay, 
60  Me.  124,  11  Am.  Bep.  185.  ISot  can  it  aid  a  private  manu- 
facturing enterprise  indirectly  under  the  guise  of  performing  a 
municipal  service.  Austin  v.  Nalle,  85  Tex.  520,  22  S.  W.  668, 
960,  —  Tex.  Civ.  App.  — ,  21  S.  W.  876. 

Nor  can  it  encourage  the  development  of  coal,  natural  gas, 
and  other  resources  of  the  locality  by  subscribing  to  the  stock  of 
the  companies  organized  for  such  purpose.  Geneseo  v.  Geneseo 
Natural  G^,  Coal,  Oil,  Salt  &  Mineral  Co.  55  Kan.  358,  40 
Pac.  655 ;  Vail  v.  Attica,  8  Kan.  App.  668,  57  Pac  137.  Nor 
can  it  authorize  the  issuance  of  bonds  for  the  purpose  of  loaning 
their  proceeds  to  the  owners  of  groimd  in  the  city  whose  build- 
ings had  been  destroyed  by  fire,  to  aid  in  rebuilding.  Lowell  v. 
Boston,  111  Mass.  454,  15  Am.  Kep.  39;  Feldman  v.  Charles- 
ton, 23  S.  C.  57,  65  Am.  Kep.  6.  Nor  can  it  give  its  funds  to 
charitable  (Hitchcock  v.  St.  Louis,  49  Mo.  484,  488;  State  ex 
rel.  Orr  v.  New  Orleans,  50  La.  Ann.  880,  24  So.  666)  or  edu- 
cational (Jenkins  v.  Andover,  103  Mass.  94;  Curtis  v.  Whipple. 
24  Wis.  350,  1  Am*  Rep.  187)  institutions  within  the  city  not 
under  the  control  of  the  municipality.  Nor  has  a  municipal  cor- 
poration power  to  bind  itself  in  consideration  of  a  state  institu- 
tion locating  in  or  near  the  city  to  furnish  for  a  nominal  sum 
($5)  all  water  the  institution  may  use  for  fifty  years.    Eastern 
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Illinois  State  Normal  School  v.  Charleston,  271  111.  602,  607, 
L.E.A.1916D,  991,  111  K  E.  573. 

The  above  examples  are  sufficient  to  illustrate  the  universal 
doctrine  that  the  powers  of  the  municipal  corporation  must  be 
employed  alone  for  public  purposes  or  objects.  Aiding  manu- 
facturers is  not  such  public  purpose.  As  observed  by  the  Su- 
preme Court  of  the  United  States :  "If  it  be  said  that  a  benefit 
results  to  the  local  public  of  a  town  by  establishing  manufac- 
turers, the  same  may  be  said  of  any  other  business  or  pursuit 
which  employs  capital  or  labor.  The  merchant,  the  mechanic, 
the  innkeeper,  the  banker,  the  builder,  the  steamboat  owner  are 
equally  promoters  of  the  public  good,  and  equally  deserving  the 
aid  of  the  citizens  by  forced  contributions.  No  line  can  be  drawn 
in  favor  of  the  manufacturer  which  would  not  open  the  coffers 
of  the  public  treasury  to  the  importunities  of  two  thirds  of  the 
business  men  of  the  city  or  town."  Citizens'  Sav.  &  L.  Asso.  v. 
Topeka,  20  Wall  655,  665,  22  L.  ed.  455,  462. 

Finally,  the  fact  that  lower  water  rates  have  been  given  to 
manufacturers  than  to  other  water  users  by  the  city  during  a  long 
period  of  years  does  not  constitute  such  usage  or  custom  as  will 
be  recognized  by  the  law.  Abuses  of  power  and  violations  of 
right  derive  no  sanction  from  time  or  custom.  Hood  v.  Lynn,  1 
Allen,  103,  106;  Gerry  v.  Stoneham,  1  Allen,  319. 

[11]  10.  It  is  strongly  urged  as  a  sufficient  reason  for  ap- 
proving the  lower  rate  for  use  of  water  for  purely  manufacturing 
purposes,  and  thus  sanctioning  palpable  inequality  and  unjust 
discrimination,  that  it  is  the  earnest  desire  of  the  municipal  au- 
thorities and  the  business,  manufacturing,  and  industrial  inter- 
ests of  the  city. ' 

The  record  is  replete  with  evidence  to  establish  such  desire. 
It  shows  that  after  full  discussion  and  careful  consideration, 
covering  a  considerable  period  of  time  in  which  leading  business 
and  civic  organizations  and  prominent  citizens  participated,  the 
twenty-eight  members  of  the  board  of  aldermen  passed  the  ordi- 
nance containing  the  schedule  of  rates,  without  a  dissenting 
vote,  which  was  approved  by  the  mayor.  Moreover,  the  frank 
testimony  of  the  water  commissioner  clearly  proves  such  desire. 
For  example,  his  relation  of  his  official  experiences  in  first  sug- 
gesting a  nondiscriminatory  rate,  and  afterwards  in  participat- 
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ing  iB  the  preparation  of  the  present  schedule  in  deference  to  the 
will  of  the  business  and  industrial  interests  of  the  city,  unequivo- 
cally show  such  desire. 

Eespecting  this  point  it  is  enough  to  say  that  desire  is  not  the 
test  of  legal  requirement  Manifestly,  here  the  will  of  the  law 
must  prevail.  That  will  is  emphatically  expressed  in  the  legisla- 
tive act.  We  have  ascertained  that  will  to  be  that  the  inequality 
and  unjust  discrimination  prescribed  by  the  schedule  of  rates 
should  be  forbidden,  and,  therefore,  it  is  our  plain  duty  to  follow 
it  rather  than  the  will,  wish,  or  desire  of  the  people  of  the  com- 
munity affected.  By  so  doing  we  differentiate  clearly,  as  we 
must,  between  a  government  of  laws  and  a  government  of  men. 

To  paraphrase  an  apt  expression  of  Chief  Justice  Marshall: 
The  Coromission  has  no  will  in  any  case.  Administrative  power, 
as  contradistinguished  from  the  power  of  the  laws,  has  no  exist- 
ence. Commissions  are  the  mere  instruments  of  the  law,  and 
can  will  nothing.  When  they  are  said  to  exercise  discretion,  it 
is  a  mere  legal  discretion,  a  discretion  to  be  exercised  in  discern- 
ing the  course  prescribed  by  law ;  and  when  that  is  discerned,  it 
is  the  duty  of  the  Commission  to  follow  it  Administrative  power 
is  never  exercised  for  the  purpose  of  giving  effect  to  the  will  of 
.  the  officer ;  always  for  the  purpose  of  giving  effect  to  the  will  of 
the  legislature;  or,  in  other  words,  to  the  will  of  the  law.  Os- 
born  V.  Bank  of  United  States,  9  Wheat  738,  866,  6  L.  ed.  204, 
234. 

[12]  11.  By  force  of  the  Public  Service  Commission  Act 
the  Conamission  may  by  order  in  this  proceeding  fix  the  maxi- 
mum price  oi  water  to  be  charged  by  the  city  of  St.  Louis  for  a 
period  of  time  to  be  determined  in  such  order,  not  to  exceed  three 
years.  §  82.  By  virtue  of  the  St.  Louis  Charter  water  rates 
shall  be  fixed  at  prices  that  will  produce  revenue  sufficient  at  least 
to  pay  the  running  expenses  of  the  water  division  of  the  depart- 
ment of  public  utilities,  and  the  interest  on  all  water  bonds  and 
renewals  thereof  or  bonds  issued  on  the  special  credit  of  the  water- 
works or  facilities  remaining  unpaid.  St.  Louis  Charter,  article 
13,  §  11.  In  addition  to  this  requirement,  the  former  municipal 
charter  provided  that  "no  water  rates  shall  be  allowed  or  fixed  by 
any  other  principle  or  consideration  than  that  of  producing  reve- 
nue, and  exceptional  discriminations  in  rates  are  forbidden." 
P.UJE1.1917B. 
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Former  St  Louis  Charter,  art.  7,  §  12.    No  such  provision  is 
found  in  the  present  charter. 

The  matter  of  the  adjustment  of  rates  and  the  charges  for 
water  to  individual  consumers,  as  we  have  determined,  is  con- 
trolled exclusively  by  the  Public  Service  Commission  Act  Thus, 
the  amount  of  revenue  to  be  raised  for  supplying  water,  as  the 
charter  requires,  we  hold  must  be  apportioned  among  the  con- 
sumers equitably  and  without  unjust  discrimination.  The  duty 
of  ascertaining  the  sum  necessary  to  meet  the  charter  require- 
ments, and  the  duty  of  fixing  the  rates  and  making  the  equitable 
apportionment,  agreeably  to  the  provisions  of  the  state  act,  de- 
volves primarily  upon  the  city,  and  is  confided  to  its  judgment 
and  discretion,  with  which  the  Commission  should  not  interfere, 
except  where  the  state  law  has  not  been  observed,  as  in  the  case 
before  us  of  inequality  and  unjust  discrimination. 

Therefore  the  task  of  preparation  of  an  equitable  schedule  of 
rates  for  all  metered  users,  the  class  of  consumers  involved  here, 
is  the  right  and  duty  of  the  city.  Its  municipal  authorities  are 
thoroughly  familiar  with  the  subject.  Ample  time  should  be 
granted  for  this  purpose.  Eeasonable  time  will  be  required  to 
perfect  an  equitable  nondiscriminatory  schedule,  draft  the  neces- 
sary ordinance,  secure  its  enactment,  and  put  the  schedule  into* 
force.  The  municipal  authorities  should  not  be  unduly  hurried 
in  bringing  about  the  requisite  readjustment.  Taking  into  ac- 
count the  various  steps  involved,  we  think  the  public  interests 
will  be  well  subserved  by  suggesting  that  the  new  schedule  become 
effective  January  1,  1917.  If,  however,  more  time  should  be 
needed,  the  Commission  will  not  be  adverse  to  entertaining  an 
application  to  extend  the  time.    An  appropriate  order  follows. 

AU  concur. 


MISSOURI  PUBLIC  SE^iVICE:  COMMISSION. 

EE  CITY  WATER  COMPANY. 

CITY  OF  SEDALIA,  Intervener. 

[Cases  Nos.  539,  546.1 

ydluation  ^  Accrued  depreciation  ~^  Water  pipes  ^  Assumed  life. 

1.  Accrued  depreciation  of  water  mains  was  estimated,  in  a  rate 
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valuation,  on  the  basis  of  an  assumed  life  of  100  years,  where,  on 
account  of  favorable  conditions,  there  had  been  little  actual  deprecia- 
tion and  the  date  of  necessary  renewals  by  reason  of  depreciation  was 
remote. 
Valuation '^Overhead  expenses'^  Expenditures  during  construction. 

2.  An  allowance  of  14.5  per  cent  for  "expenditures  during  con* 
struction,"  an  overhead  charge  including  engineering,  interest  during 
construction,  taxes  and  insurance,  legal  expenses,  and  contingencies, 
was  held  reasonable  in  the  valuation  of  a  water  plant  for  rate  mak- 
ing. 

Valuation  ^  Wor1ci$ig  capital  —  Water  company — Atnount  aUowed. 

3.  An  allowance  of  $7,500  was  made  for  working  capital  of  a  water 
company,  the  cost  of  reproduction  new,  less  depreciation,  of  the  prop- 
erty of  which  was  found  to  be  $459,514. 

Valuation -^  Discount  on  bonds, 

4.  No  allowance  should  be  made  for  discount  on  bonds  in  ascer- 
taining the  value  of  utility  property  for  rate  making,  since  such  dis- 
count does  not  represent  property,  but  rather  the  oost  of  securing  capi- 
tal. 

Valuation  —  Paving  over  mains  —  Undisturbed. 

5.  No  allowance  should  be  made  in  a  water-rate  valuation  for 
pavement  over  mains  laid  before  the  pavement  was  constructed. 

Valuation  — •  Ooing  value  —  Return  in  excess  of  current  interest  rates. 

6.  The  fact  that  a  utility  is  a  going  concern,  and  therefore  has  a 
value  in  excess  of  its  actual  cost  less  depreciation,  should  be  taken 
into  consideration  in  fixing  the  fair  present  value  for  rate  making; 
since  a  utility  property,  when  operated  under  rates  which  should  produce 
a  return  somewhat  above  the  current  rate  of  interest  on  money,  will 
conmiand  a  value  substantially  above  that  of  its  mere  physical  value. 

Return  —  Water  company  —  Unreasonableness. 

7.  Water  rates  producing  a  net  income  for  d^redation,  surplus, 
and  contingencies  and  a  return  of  not  to  exceed  6.12  per  cent  on  the 
fair  present  value  of  the  property,  are  unreasonably  and  unjustly  low. 

Constitutional  law -^  Impairment  of  contract -^  Water  rates. 

8.  The  obligation  of  a  valid  contract  between  a  city  and  a  public 
utility  is  not  impaired  by  a  Commission  order  increasing  rates  pre- 
seribed  therein;  since  the  state,  by  a  legislative  grant  of  the  right  to 
make  the  contract,  does  not  devest  itself  of  the  sovereign  power  to  regu- 
late rates,  through  the  agency  of  the  Commission. 

Depreciation -^  Annual  allowance  ^  Surplus  and  contingencies. 

9.  An  allowance  of  2  per  cent  on  the  value  of  water  property  was 
made  by  the  Missouri  Commission  for  depreciation  surplus  and  con- 
tingencies, in  determining  the  reasonableness  of  rates. 

Return  —  Water  company  —  Percentage. 

10.  A  water  comp*any  should  be  allowed  a  return  of  not  less  than 
7  per  cent  on  the  value  of  its  property,  aside  from  an  allowance  to 
cover  depreciation,  surplus  and  contingencies. 

Return -^  Operating  expenses  ^  Amortization -^  Bond  discotunt. 

11.  No  allowance  should  be  made,  in  estimating  operating  expenses 
P.U.R.1917B.  40 
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in  a  rate  case,  for  the  amount  necessary  to  be  set  aside  oat  of  the  earn- 
ings of  a  utility  for  the  amortization  of  bond  discount. 
Rates  —  Water  —  Municipal  fire  protection  —  General  rule. 

12.  Municipal  fire-protection  service  is  so  different  in  character  from 
other  water  service  that  it  should  be  considered  differently,  and  bear 
its  just  proportion  of  the  cost  of  operation  and  maintenance,  and  in 
addition  pay  a  reasonable  return  upon  the  value  of  the  properly  em- 
ployed in  such  service. 

Apportionment  —  Water  —  Fire^protection  service, 

13.  In  determining  the  reasonableness  of  rates  for  fire-protection 
service,  32  per  cent  of  the  total  value  of  the  property  of  the  company 
was  apportioned  to  such  service. 

[April  Z,  1016.1 

Thb  first-entitled  application  was  for  an  order  authorizing 
an  increase  in  rates.  The  city  of  Sedalia  intervened.  The 
second  case  was  a  proceeding  to  ascertain  the  value  of  the 
property  of  the  City  Water  Company  of  Sedalia.  The  fair 
value  of  the  property,  tangible  and  intangible,  for  rate  mak- 
ing was  found  to  be  $500,000.  Existing  rates  were  found  to  be 
imreasonably  low  and  new  schedules  were  authorized.  Such 
schedules  were  prescribed  in  supplemental  orders  on  June  30, 
1916,  and  July  26,  1916. 

Appearances:  J.  H.  Bothwell  and  L.  P.  Andrews  for  appli- 
cants ;  R.  S.  Bobertson  for  city  of  Sedalia. 

Kennish,  Conmiissioner:  This  is  an  application  by  the  City 
Water  Company  of  Sedalia,  filed  October  29,  1914,  for  an  in- 
crease of  rates  for  water  service.  The  city  of  Sedalia  intervened 
and  filed  its  petition  opposing  the  proposed  increase.  Theretofore, 
in  the  year  1913,  complaints  were  filed  with  the  Commission  by 
the  city  and  a  civic  organization  against  the  applicant  herein  in 
cases  Nos.  130  and  131,  alleging  that  the  water  supplied  by  ap- 
plicant was  of  impure  quality  and  insufficient  in  quantity,  which 
cases,  upon  hearing,  resulted  in  an  order  by  this  Commission  re- 
quiring applicant  to  construct  a  filtration  plant  and  to  make  cer- 
tain other  improvements.  The  improvements  thus  ordered  were 
made  at  an  expenditure  of  over  $76,000,  and  applicant  bases  its 
claim  for  an  increase  in  rates  partly  because  of  the  expenditure 
and  added  cost  of  operation  by  reason  of  said  improvements,  and 
partly  upon  the  ground  that  the  existing  rates  were  unreasonably 
low  and  the  return  on  the  investment  insufficient,  independently 

of  the  said  increase  in  capital  and  operating  cost 
P.U.K.1917B. 
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Upon  the  filing  of  the  application  herein  the  Commission,  upon 
its  own  motion,  instituted  a  separate  proceeding  to  ascertain  the 
value  of  applicant's  property,  for  the  purpose  of  fixing  reason- 
able rates,  and  directed  applicant  to  file  with  the  Commission  a 
detailed  inventory  of  its  property,  together  with  a  statement  of 
its  original  book  cost  and  an  estimate  of  the  cost  of  reproduction 
and  present  value.  An  audit  and  appraisal  of  the  property  were 
also  ovdered  to  be  made  and  filed  by  the  accountants  and  engi- 
neers of  the  Commission.  Upon  the  filing  of  said  reports,  the 
two  cases,  by  agreement,  were  heard  together  by  the  Commission 
October  20,  1916.  It  was  also  agreed  that  the  testimony  in  said 
cases,  Nos.  130,  181,  should  be  considered  in  evidence  in  this 
case.  Briefs  were  thereafter  filed  by  applicant  and  intervener, 
and  the  case  was  argued  orally  and  submitted  February  7,  1916. 

Sedalia,  the  county  seat  of  Pettis  county,  is  a  city  of  the  third 
class,  with  a  population  of  about  24,000.  It  is  situated  on  high 
ground,  and  not  near  any  large  body  of  water,  thereby  making  it 
rather  diflScult  to  procure  an  adequate  supply.  The  average 
consumption  of  water  by  the  city  is  between  two  and  three  mil- 
lion gallons  per  day.  The  sources  of  the  supply  are  a  small  stream 
called  Flat  creek,  about  2  miles  south  of  the  city,  where  the 
pxmaping  station  and  a  storage  reservoir,  with  a  capacity  of  50,- 
000,000  gallons,  are  located ;  Lake  Tebo,  an  artificial  lake,  situ- 
ated on  a  branch  of  Flat  creek  6  miles  above  the  pumping  station, 
with  an  area  of  90  acres  when  full,  and  with  an  estimated 
capacity  of  360,000,000  gallons,  together  with  eight  deep  wells 
near  the  pumping  station.  It  is  admitted  by  counsel  for  tiie  city 
that,  since  the  installation  of  the  filter  and  improvements  or- 
dered in  cases  Noe.  130  and  131,  the  quality  of  the  water  and  the 
character  of  the  service  are  entirely  satisfactory. 

A  brief  history  of  the  applicant's  plant,  as  shown  by  the  tes- 
timony, is  fairly  stated  in  applicant's  brief  as  follows: 

"The  evidence  shows  that  the  waterworks  at  the  city  of  Se- 
dalia, Missouri,  were  originally  constructed  and  operated  by  the 
city  of  Sedalia  as  a  municipal  property,  the  work  beginning  late 
in  1871,  continuing  through  1872,  until  the  waterworks  system 
was  put  in  operation  by  the  city.  In  1887  the  city  sold  the  water- 
works system  with  a  franchise  contract  to  Quigley  &  Company, 
who  organized  the  Sedalia  Waterworks  Company,  which  com- 
pany rebuilt,  extended,  and  greatly  improved  the  waterworks  sys- 
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tern,  and  operated  it  from  1887  to  1893.  Then  a  new  company 
was  incorporated,  under  the  title  of  the  ^Sedalia  Water  &  Light 
ComjJany/  which  acquired  the  property  and  rights  of  the  Se- 
dalia  Waterworks  Company  and  of  another  company  that  had 
constructed  an  artificial  lake,  called  'Lake  Tebo,'  all  of  which 
properties  were  consolidated  and  were  operated  thereafter  for 
many  years  by  the  Sedalia  Water  &  Light  Company. 

"The  Sedalia  Water  &  Light  Company  assumed  and  under- 
took to  pay  an  issue  of  bonds  to  the  amount  of  $200,000  that 
had  been  secured  and  sold  by  the  Sedalia  Waterworks  Company. 
Thereafter,  the  Sedalia  Water  &  Light  Company  issued  a  series 
of  bonds  that  became  in  effect  second-mortgage  bonds,  subject  to 
the  aforesaid  $200,000  of  bonds,  secured  by  mortgage.  Later  an 
additional  issue  of  mortgage  bonds,  that  were  in  effect  third- 
mortgage  bonds,  were  issued  by  the  Sedalia  Water  &  Light 
Company. 

"About  the  year  1905,  there  was  organized  the  United  Water, 
Gas,  &  Electric  Company  of  Sedalia,  to  which  the  waterworks 
property  was  conveyed,  subject  to  the  three  mortgages  then  in 
force  on  its  properties,  and  additional  bonds  were  issued  by  the 
United  Water,  Gas,  &  Electric  Company.  In  1906,  proceedings 
were  begun  in  the  circuit  court  of  the  United  States  for  the  west- 
em  district  of  Missouri,  under  which  there  were  foreclosures  of 
the  second  and  third  mortgages,  and  the  entire  property  and 
rights  of  the  several  companies  in  the  waterworks  at  Sedalia  were 
sold  and  conveyed  to  the  agent  of  certain  holders  of  the  second 
and  third  mortgage  bonds,  who  had  also  become  owners  by  pur- 
chase of  the  first-mortgage  bonds. 

'TLate  in  1906  the  City  Water  Company  of  Sedalia  was  or- 
ganized with  a  capital  stock  of  $600,000,  $450,000  being  gen- 
eral or  common  stock  and  $150,000  being  preferred  stock,  which 
was  to  pay  annual  dividends  of  5  per  cent,  such  dividends  to 
be  cumulative  after  February  1,  1910.  A  mortgage  in  the  form 
of  a  deed  of  trust  was  executed,  securing  5  per  cent  bonds  to 
the  amount  of  $600,000,  and  of  that  amount  $400,000  of  the 
bonds  were  sold  and  delivered  at  90  per  cent  of  face  value,  to- 
gether with  the  preferred  stock,  for  the  purpose  of  raising  money 
with  which  to  pay  for  the  property,  pay  the  first-mortgage  bonds 

of  $200,000  and  interest,  and  to  pay  the  cost  of  incorporation, 
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promotion,  and  all  the  other  overhead  charges,  and  to  meet  the 
cost  of  extensive  improvement,  extensions,  and  betterments  which 
were  then  contracted  for  and  were  constructed  during  the  years 
1906  and  1907. 

^^Of  the  bond  issue  there  have  since  been  issued  and  sold 
bonds  to  the  amount  of  $60,000,  from  which  the  amount  of  $42,- 
500  was  derived  and  used  by  the  company  for  the  payment  of 
subsequent  extensions  and  betterments,  under  the  terms  and 
provisions  of  the  mortgage  deed  of  trust  executed  by  the  City 
Water  Company." 

The  present  value  of  applicant's  property  as  estimated  by  its 
engineers  on  the  basis  of  reproduction  new  less  depreciation,  in- 
cluding tangible  and  intangible  property  values,  is  the  sum  of 
$696,949.01^.  The  engineers  of  the  Commission  estimated  the 
cost  of  reproducing  the  property  new  at  the  sum  of  $526,091, 
and  the  present  value  of  the  property  on  the  basis  of  reproduc- 
tion new  less  depreciation,  not  including  going  value  or  bond  dis- 
count, to  be  $438,746.  The  total  earnings  from  the  operation  of 
the  property  for  the  years  1912, 1913,  and  1914  were  $56,386.65, 
$57,554.08,  and  $57,751.36;  while  the  operating  expenses  and 
taxes  for  the  corresponding  years  were  $26,631.89,  $29,045,  and 
$27,126.19. 

The  foregoing  is  deemed  a  sufficient  outline  of  the  facts  at 
this  time ;  other  facts  and  circumstances  in  evidence  bearing  upon 
the  value  and  reasonableness  of  rates  will  be  referred  to  later  in 
this  report. 

We  have  thus  for  disposal  two  cases,  to  wit:  The  valuation 
of  the  applicant's  property,  and  the  application  for  an  increase 
of  rates,  which  we  shall  consider  in  the  order  stated. 

VcUuation: 

The  property  to  be  valued,  described  generally,  consists  of 
three  tracts  of  land,  one  tract  of  205  acres,  upon  which  a  dam  is 
constructed  and  water  impounded,  forming  Lake  Tebo;  another 
tract  of  40.98  acres,  upon  which  the  pumping  station,  settling 
basin,  intake  and  dam  of  Flat  creek  are  built,  and  a  lot  in  the 
city  upon  which  the  standpipee  are  located,  together  with  build- 
ings, equipment,  distribution  system,  standpipes,  wells,  etc.,  as 
will  appear  in  the  several  items  of  the  appraisals  hereinafter  set 

out. 
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The  books  of  the  company  do  not  contain  sufficient  data  upon 
which  to  make  an  estimate  of  the  fair  present  value  of  applicant's 
property  upon  the  basis  of  original  cost,  except  as  to  the  recent 
improvements  ordered  by  this  Commission.  Two  appraisals,  one 
by  Edgar  L.  Street,  vice  president  and  consulting  engineer  of 
applicant,  and  the  other  by  R.  L.  Baldwin,  assisted  by  S.  R.  Mor- 
row, engineers  for  the  Commission,  based  upon  the  estimated  cost 
of  reproduction  new  less  depreciation,  were  introduced  in  evi- 
dence, and,  considering  the  history  of  this  plant  and  the  facts  in 
evidence,  we  regard  that  basis  as  the  most  satisfactory  for  ascer- 
taining fair  present  value  in  this  case,  even  if  we  had  before  us 
full  information  as  to  original  cost. 

The  summaries  of  the  two  appraisals  showing  cost  new  and 
present  value  of  the  physical  property  are  as  follows: 

SUMMARY  OF  PHYSICAL  VALUES  BY  E.  L.  STREET. 


No. 


20.  Land  devoted  to  operations , 

21.  Other  lands  

22.  Structures  devoted  to  operation 

22.  Structures  devoted  to  operation 

23.  Other  structures    

25.  Impounding  dams  and  reservoirs 

25.  Impounding  dams  and  reservoirs 

27.  Springs  and  deep  wells 

30.  Intake  and  suction  mains 

36.  Sterilizing  plant 

37.  Chemical  treating  plant 

39.  Furnaces,  boilers,  piping,  and  accessories 

41.  Pumps 

41.  Pumps 

41.  Pumps 

41.  Pumps 

41.  Pumps 

42.  Miscellaneous  power  plant  equipment   . . 

43.  Transmission   mains    

43.  Transmission   mains    

44.  Storage  reservoirs  tanks  standpipes  . . . . 

44.  Storage  reservoirs  tanks  standpipes  . . . . 
46.  Distribution  mains 

45.  Distribution  mains 

45.  Distribution  mains   , 

45.  Distribution  maips    

45.  Distribution  mains 

45.  Distribution  mains    

45.  Distribution  mains    

45.  Distribution  mains   

45.  Distribution  mains   

45.  Distribution  mains   

45.  Distribution  mains   

46.  Service  pipes  and  stops  

47.  Meters,  meter  boxes,  and  vaults 

P.U.R.1917B. 


Replacing 

1      Present 
1       Value. 

$19,139.30 

$19,139.3a 

512.60 

512.60 

25,663.84 

25,000.00 

2,450.00 

2,450.00 

1,500.00 

1,200.00 

49,800.00 

49,800.00 

12,908.38 

9,681.00 

22,350.00 

22,000.00 

8,896.40 

8,750.00 

845.13 

845.18 

2.600.00 

2,460.00 

9,300.00 

9,300.00 

17,600.00 

15,662.60 

5.000.00 

3,700.00 

1,711.20 

1,428.85 

6,256.05 

4361.80 

1,425.00 

1,000.00 

3,370.00 

3,250.00 

42,277.62 

42,066.24 

715.20 

690.15 

36,475.00 

35,000.00 

16,839.74 

9,899.37 

2,533.28 

2,520.62 

21,9r)4.43 

20,417.22 

3,377.95 

3,360.11 

10,627.67 

10,573.86 

12,819.49 

12,662.07 

8,037.86 

7,594.96 

8,037.86 

7,986.81 

24,456.39 

24,333.72 

36,237.80 

36,612.36 

3,696.60 

3,437.23 

8,121.76 

6,903.48 

2,146.25 

2,000.00 

11,333.00 

9,633.05 
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SUMMARY  OF  PHYSICAL  VALUES  BY  E.  L.  STREET— Cont'd 


No. 


Replacing 


Present 
Value. 


48. 

48. 

49. 

50e. 

51. 

61. 

51. 

51. 


Fire  hydrants  and  fire  cisterns 
Fire  hydrants  and  fire  cisterns 

Fountains,  troughs,  etc 

Tools  and  implements   

Miscellaneous  tangible  items  . . 
Miscellaneous  tangible  items  . . 
Miscellaneous  tangible  items  . . 
Miscellaneous  tangible  items  . . 


New   construction 


7,347.00 
465.00 
500.00 

8,724.30 
880.00 
665.00 

2,575.0« 
250.00 


$455,11L89 


6,647.63 
460.35 
400.00 

1,750.60 
750.00 
665.00 

2,675.00 
125.00 


$428,895.21 
76,105.00 


$505,000.21 


SUMMARY  OF  PHYSICAL  VALUES  BY  R.  L.  BALDWIN. 


A — Land    

14%  overhead  

Total    

B — ^Buildings    

C — ^Water  supply: 

Reservoir  and  dams 

Wells    

Intake  and  suction  well 

D — Settling  basin  and  reservoir , 

E — Equipment : 

Treating  plant   

Boiler  plant    

Pumps    , 

Water  connections   

Miscellaneous  equipment   , 

F— Distribution  system: 

Transmission  mains 

Standpipes    

Distribution  mains    

Valves    

Meters    

Services    , 

Hydrants    

Public  troughs   

Total  B-C-D-E-P 

141%  overhead   

Total    

Tools  and  implements 

Office  equipment   

Laboratory   , 

Stores  and  supplies   

Working  capital  1-10  gross  revenue 

Total    

Plant  under  construction , 

Grand  total   , 


Construction 
Cost 


$18,419.00 
2,679.00 


$20,998.00 
19,606.00 

30,299.00 

10,603.00 

4,155.00 

24460.00 

1,356.00 

11,109.00 

32,464.00 

8,784.00 

1,624.00 

41,004.00 

17,960.00 

134,515.00 

3,613.00 

12,726.00 

2,060.00 

11,301.00 

275.00 


Present 
Value. 


$18,419.00 
2,579.00 


$20,998.00 
17,665.00 

28,151.00 

10,188.00 

3,656.00 

22,952.00 

1,247.00 

10,187.00 

25,277.00 

7,466.00 

1^6.00 

36,904.00 
8,980.00 

96,506.00 
2,566.00 

10,944.00 

1,761.00 

7,911.00 

234.00 


$367,613.00 
53,289.00 


$420,802.00 
3,699.00 
1,566.00 
325.00 
2,574.00 
5,730.00 


$456,694.00 
70,397.00 


$526,091.00 


$292,980.00 
1,482.00 


292,9 
42,4 


$336,462.00 
1,760.00 
1,600.00 
326.00 
2,674.00 
5,730.00 


$368,349.00 
70,397.00 


$438,746.00 
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Baldwin  did  not  include  in  his  appraisal  the  value  of  intan- 
gible property,  leaving  such  values,  if  any,  according  to  his  prac- 
tice, as  a  question  to  be  decided  by  the  Commission.  Street  added 
to  his  summary  of  the  physical  property  the  following  items : 

Expenditures  during  construction |64»334.25 

Capital  devoted  to  operations  (working  capital)  15,000.00 

Street  paving 26,000.00 

Discount  on  bonds 47,500.00 

Cost  of  development  or  goin^  value 50,000.00 

— ^making  the  total  present  value,  according  to  his  appraisal, 
$704,334. 

At  the  hearing  applicant  attacked  the  Baldwin  appraisal  as 
being  too  low  on  a  number  of  items,  all  of  which  we  have  con- 
sidered in  the  light  of  the  testimony.  We  shall  not  take  up  sep- 
arately each  item  complained  of,  but  will  refer  to  some  of  the 
more  important  which  are  discussed  in  applicants  brief. 

There  is  little  difference  in  the  two  appraisals  as  to  the  inven- 
tory of  the  physical  property  valued.  One  item  upon  which  a 
difference  is  shown  is  as  to  the  quantity  of  earthwork  in  the  Lake 
Tebo  dam,  Streeti's  estimate  beipg  50,000  cubic  yards  and  Bald- 
win's 40,000.  It  appears  from  Baldwin's  testimony  that  the 
company's  estimate  of  the  quantity  of  this  earthwork  as  first 
made  almost  doubled  that  as  found  by  him  and  Morrow.  Ap- 
plicant afterwards  secured  the  services  of  Mr.  C.  E.  Chester,  a 
civil  engineer  of  much  experience  in  such  matters,  who  made 
the  measurements  and  the  estimate  adopted  by  applicant,  to 
wit,  60,000  cubic  yards.  The  difference  in  the  two  estimates  is 
because  of  the  difficulty  in  determining  where  the  embankment 
or  toe  of  the  dam  begins.  Baldwin  and  Morrow  checked  over 
their  quantities  a  second  time  and  with  Chester's  measurements 
before  them,  and  their  testimony  satisfies  us  that  their  estimate 
of  40,000  cubic  yards  is  reliable. 

Therfe  is  also  a  radical  difference  in  the  two  appraisals  as  to 
the  cost  per  cubic  yard  of  the  earth  in  the  embankment  of  said 
dam.  Street,  Chester,  and  Andrews  estimated  such  cost  at  60 
cents  per  cubic  yard,  Baldwin  and  Morrow  at  30  cents  per  cubic 
yard.  In  applicant's  brief  an  allowance  of  50  cents  is  asked. 
This  item  was  gone  into  very  thoroughly  at  the  hearing.  In  sup- 
port of  their  estimate  Baldwin  and  Morrow  cited  actual  contract 

prices  for  similar  recent  construction  work  in  this  state,  and,  in 
P.U.R.1917B. 
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our  opinion,  their  estimate  is  not  only  just,  but  liberal  to  the 
company.  We  are  also  satisfied  that  the  estimates  of  Baldwin  and 
Morrow  as  to  the  pump  house,  power  house,  concrete  work,  and 
other  earth  levees,  basins,  and  reservoirs  are  substantially  cor- 
rect and  not  unfair  to  the  company. 

[1]  Some  of  the  larger  items  of  difference  in  the  two  ap- 
praisals result  from  the  higher  percentage  of  depreciation  ap- 
plied by  Baldwin  to  the  property  than  by  Street.  Baldwin  de- 
preciated the  force  main,  which  had  been  in  use  eight  years,  10 
per  cent,  or  $4,100,  and  the  remainder  of  the  mains  in  the  dis- 
tribution system  in  use  an  average  of  twenty-one  years,  30  per 
cent,  or  $39,000.  Witnesses  for  applicant  testified  that  the  de- 
preciation of  the  force  main  is  only  nominal,  and  that  10  or  15 
per  cent  is  ample  to  allow  for  the  distribution  mains.  L.  P.  An- 
drews testified  that  a  few  years  ago  he  took  up  and  removed  a 
12-inch  force  line  in  that  plant,  which  had  been  in  use  over  thirty- 
five  years,  and  that  it  was  practically  as  good  as  new.  Baldwin 
used  the  straight-line  method  of  depreciation,  assumed  a  life  of 
seventy-five  years  for  cast-iron  pipe,  and  depreciated  upon  that 
basis.  He  testified  that  seventy-five  years  as  the  estimated  life 
in  such  cases  was  an  arbitrary  figure ;  that  some  experts  used  one 
hundred  years,  and  others  fifty,  but  that  seventy-five  was  now  the 
rule  generally  in  use,  although  pipe  had  been  known  to  be  in 
good  condition  after  being  in  use  two  hundred  years.  The  testi- 
mony shows  that,  by  reason  of  the  character  of  the  soil  and  water 
and  the  absence  of  conditions  to  cause  electrolysis,  little  actual 
depreciation  has  taken  place  in  these  mains ;  and,  as  the  date  of 
necessary  renewals  by  reason  of  depreciation  is  so  remote  and  the 
rule  as  to  average  life  so  variable,  we  have  concluded  to  estimate 
depreciation  under  the  facts  of  this  case  on  the  basis  of  an  as- 
sumed life  of  one  hundred  years.  This  will  result  in  an  in- 
crease of  Baldwin's  estimate  of  present  value  of  $939  on  the 
force  main,  and  $12,321  on  the  distribution  system.  Baldwin 
estimated  the  value  of  "plant  under  construction"  at  the  sum  of 
$70,397.  The  plant  was  not  completed  when  Baldwin's  ap- 
praisal was  made,  and,  as  it  was  shown  at  the  trial  that  this  prop- 
erty had  cost  $76,105,  his  appraisal  should  be  corrected  accord- 
ingly- 

[2]  In  addition  to  applicant's  appraisal  of  its  physical  prop- 

P.U.R.1917B. 
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erty  above  considered,  the  sum  of  $64,334.25  is  added  as  "ex- 
penditures during  construction."  This  item  is  shown  in  Bald- 
win's appraisal  as  "overhead  expenses,"  and  includes  engineer- 
ing, interest  during  construction,  taxes  and  insurance,  legal 
expense  and  contingencies,  for  which  he  allowed  14.5  per  cent,  as 
shown  in  his  appraisal  and  in  accordance  with  the  rule  approved 
in  many  other  valuations  heretofore  made  by  this  Commission, 
and  which  we  think  reasonable  as  applied  in  this  case.  It  should 
be  noted  that  Engineer  Street,  in  his  appraisal  of  the  physical 
property,  included  in  some  instances  such  overhead  expenses  as 
contractor's  profit,  broker's  commission,  and  architect's  fee. 

[3,  4]  An  allowance  is  claimed  by  applicant  of  $15,000  for 
working  capital,  and  $47,500  for  discount  on  bonds.  Baldwin 
allowed  for  working  capital  one  tenth  of  the  annual  gross  revenue, 
or  $6,700.  Without  disapproving  the  rule  adopted  by  him,  we 
think  the  gross  revenue  was  too  low,  and  will  allow  on  this  item 
the*  sum  of  $7,500.  As  to  the  claim  for  discount  on  bonds,  it  is 
sufficient  to  say  that  we  are  ascertaining  the  value  of  applicant's 
property  used  in  the  public  service,  and  that  discount  on  bonds 
does  not  represent  property,  but  rather  the  cost  of  securing  capi-^ 
tal  to  purchase  property. 

[5]  The  sum  of  $25^000  is  included  in  the  Street  appraisal 
for  street  paving,  and  for  which  no  value  is  allowed  by  Baldwin. 
It  was  shown  that  the  streets  were  not  paved  when  the  mains 
were  actually  laid,  and  the  rule  seems  to  be  well  settled  now  that 
where  paving  has  been  constructed  since  the  laying  of  the  mains, 
the  added  cost  of  reproduction,  by  reason  of  the  pavement,  will 
not  be  allowed  in  estimating  present  value  upon  that  basis. 

We  have  increased  the  estimated  present  value  as  set  forth  in 
the  appraisal  of  the  engineers  for  the  Commission,  as  follows : 


On  the  force  main,  including  over- 
head, 14i%    

Distribution  system,  including  over- 
head, 14i%    

Plant  under  construction 

Working  capital  

Total  increase  of   


Increase. 


$939 

12,321 
6,708 

1,800 

$20,768 


In  accordance  with  these  changes  the  present  value  of  all  the 
P.U.R.1917B. 
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physical  property  on  the  basis  of  the  cost  of  reproduction  new 
less  depreciation  is  the  sum  of  $459,514,  which,  in  our  opinion,  is 
fair  and  just  as  between  the  company  and  the  public. 

[6]  There  remains  for  consideration  the  estimate  of  going 
value  for  which  Baldwin  made  no  allowance,  and  for  which 
Street  claims  a  value  of  $50,000.  In  ascertaining  the  value  of  a 
plant  such  as  that  under  consideration,  we  recognize  the  fact  that 
property  used  in  a  business,  established,  permanent  in  character 
and  in  successful  operation,  has  and  should  have  a  value  in  excess 
of  its  actual  cost  less  depreciation,  and  that  such  facts  should  be 
considered  in  determining  fair  present  value.  While  this  prop- 
erty has  not  been  a  financial  success  in  recent  years,  and  there- 
fore has  not  been  inviting  as  an  investment,  yet  there  can  be  no 
doubt  that  such  a  utility  is  a  public  necessity  in  that  city,  and 
will  so  continue  to  be  in  the  future,  Sedalia  is  one  of  the  large 
and  growing  cities  of  this  state.  A  waterworks  plant  in  such  a 
city  is  entitled  to  such  rates  as  will  pay  a  reasonable  return  on 
the  investment  after  paying  operating  expenses  and  the  cost  of 
maintaining  the  property.  The  rate  of  return  should  always  be 
somewhat  above  the  current  rate  of  interest  on  money,  and  this 
property  when  operated  under  such  rates  will  command  a  value 
substantially  above  that  of  its  \nere  physical  value.  Without 
discussing  the  many  theories  and  authorities  upon  this  subject, 
our  conclusion  is,  and  we  so  find,  that  on  the  20th  day  of  Oc- 
tober, 1915,  the  fair  present  value  of  the  property  of  the  Sedalia 
Water  Company  used  and  useful  in  the  public  service,  including 
the  improvements  then  under  construction  and  every  element  of 
value,  tangible  and  intangible,  and  taking  into  consideration 
every  fact  and  circumstance  bearing  upon  such  value,  was  the 
sum  of  $500,000. 

Application  for  Increase  of  .Bates: 

The  application  for  an  increase  of  rates  does  not  contain  a 
schedule  of  proposed  rates,  neither  has  such  a  schedule  been 
filed  with  the  Commission.  Facts  are  alleged  in  the  application 
as  to  the  value  of  applicant's  property,  its  earnings  and  expenses, 
to  show  that  the  existing  rates  are  unreasonably  low  and  confisca- 
tory in  character,  and  the  Commission  is  asked  to  fix  such  rea- 
sonable rates  as  will  enable  applicant  to  earn  a  net  return  of 

7  per  cent  on  its  investment. 
P.U.R.1917B. 
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Present  Rates: 

The  schedule  of  rates  now  in  force  is  on  file  with  the  Cotol- 
mission  and  is  set  forth  in  franchise  ordinance  No.  717,  intro- 
duced in  evidence.  The  schedule  is  of  considerable  length,  and 
need  not  be  set  out.  As  typical  of  the  entire  schedule^  it  may 
be  said  that  the  annual  rental  for  fire  hydrants  is  $30  per  hy- 
drant, and  the  annual  flat  rates  for  residences  per  family,  $3  for 
a  residence  of  two  rooms,  $4  for  three  rooms,  $5  for  four,  rooms, 
$6  for  five  or  six  rooms,  $7  for  seven  or  eight  rooms,  $8  for  nine 
or  ten  rooms,  $9  for  eleven  or  twelve  rooms,  etc.  The  meter  rates 
are  as  follows : 

SCHEDULE  OF  MONTHLY  METER  RATES. 

When  the  quantity  used  averages  1,000  gallons  per  day  or  less,  3c  per  100 

gals. 
When  the  quantity  used  averages  from  1,000  to  2,500  gallons  per  day,  2^0 

I>er  100  gals. 
When  the  quantity  used  averages  from  2,500  to  5000  gallons  per  day,  2c  per 

100  gals. 
When  the  quantity  used  averages  from  5,000  to  10,000  gallons  per  day,  l}c 

per  100  gals. 
When  the  quantity  used  averages  from  10,000  to  26,000  gallons  per  day,  l^c 

per  100  gals. 
When  the  quantity  of  water  exceeds  an  average  of  25,000  gaUons  per  day, 

lie  per  100  gals. 
When  the  quantity  used  exceeds  100  million  gallons  annually,  Ic  per  100 

gals. 
For  manufacturing  purposes  only,  without  regard  to  quantitv  used,  lie  per 

100  gals. 

The  earnings,  operating  expenses,  and  net  profit  on  operations 
(not  considering  depreciation)  for  the  years  1912,  1913,  and 
1914  were  as  follows: 


Year. 

Gross  Earnings. 

Operating  Expenses. 

Net  Profit  on  Operation. 

1912   

1913    

1914   

$56,386.65 
67,554.08 
57,751.36 

$25,631.89 
29,045.00 
27,126.19 

$29,754.76 
28,509.08 
30.625.17 

[7]  We  have  ascertained  the  fair  present  valne  of  the  prop- 
erty for  the  purpose  of  fixing  reasonable  rates  to  be  $500,000, 
including  new  construction  in  the  amount  of  $76,105,  and  upon 
that  basis  the  net  income  for  depreciation,  surplus,  and  contin- 
gencies and  return  for  the  corresponding  years  was  5.95  per  cent 
and  6.12  per  cent  As  there  is  no  evidence  tending  to  prove  that 
the  plant  was  not  economically  managed,  or  that  there  were  im- 
proper charges  to  operating  expenses,  it  follows,  and  we  so  find> 
P.U.R.1917B. 
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that  the  existing  rates  lire  onreasonable  and  unjust  to  tibe  '(5om- 
pany. 

Proposed  Rates: 

[8]  Applicant  prays  for  an  increase  of  rates  upon  its  entire 
schedule  and  service.  The  city  in  its  intervening  petition  denies 
that  the  existing  rates  are  unreasonable  and  unjust  to  applicant, 
and  also  denies  the  jurisdiction  of  this  Commission  to  grant  an 
increase  of  rates,  for  the  reason  that  applicant  theretofore  en- 
tered into  a  contract  with  the  city  to  furnish  said  city  and  its  in- 
habitants water  at  certain  specified  rates;  that  said  contract  is 
now  in  force,  and  that  applicant  is  now  charging  the  maximum 
allowed  by  the  terms  of  said  contract,  and  that  an  increase  of 
rates  over  the  rates  prescribed  in  said  contract  would  be  an  im- 
pairment thereof,  in  violation  of  the  Federal  and  state  Constitu- 
tions. 

The  facts  upon  which  this  issue  is  raised  are,  briefly,  as  fol- 
lows: 

In  the  year  1887  a  franchise  ordinance  was  passed  by  the  city 
granting  to  Quigley  &  Company  the  right  and  privil^e  of  sup- 
plying water  to  the  city  and  its  inhabitants  for  a  period  of  twenty- 
one  years,  and  prescribing,  among  other  things,  the  maximum 
rates  authorized  to  be  charged  for  water  service.  This  ordinance 
was  thereafter  amended  by  subsequent  ordinances,  and  on  Au- 
gust 29,  1906,  the  year  next  before  the  expiration  of  the  1887 
franchise,  and  before  applicant  herein  was  incorporated,  the  city 
enacted  ordinance  No.  717,  entitled  "An  Ordinance  Kelating  to 
a  Water  Supply  for  the  City  of  Sedalia  and  the  Inhabitants 
Thereof,  and  Contracting  for  a  Supply  of  Water  to  the  City  for 
Fire  Hydrant  Service,"  etc.  This  ordinance,  in  addition  to 
granting  certain  privileges  and  prescribing  the  duties  and  obli- 
gations of  the  company,  prescribed  the  present  schedule  of  maxi- 
mum rates,  to  be  in  force  and  effect  for  a  period  of  twenty  years, 
and  provided  that  the  ordinance  should  take  effect  and  be  in 
force  from  and  after  its  passage  and  approval  and  the  written 
acceptance  of  the  water  company.  The  ordinance  in  due  course 
was  formally  accepted  by  the  Sedalia  Water  &  Light  Company, 
the  then  owner  of  the  property  and  predecessor  of  applicant  here- 
in. But  the  franchise  and  contract  were  not  submitted  to  the 
qualified  voters  of  the  city  for  approval.    Thereafter,  the  same 
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year,  1906,  the  entire  property  and  rightg  of  the  several  com- 
panies that  had  owned  the  waterworks  were  sold  and  conveyed 
under  a  foreclosure  sale  in  a  receivership  proceeding  and  appli- 
cant herein  was  incorporated  and  became  the  owner  of  the  prop- 
erty through  said  sale.  While  it  does  not  clearly  appear  in  evi- 
dence that  the  franchise  rights  and  obligations  of  the  Sedalia 
Water  &  Light  Company  under  said  ordinance  717  passed  to  and 
were  assumed  by  applicant,  it  does  so  appear  by  inference,  as 
both  city  and  applicant  have  continued  to  recognize  and  act  un- 
der its  provisions  ever  since.  Notwithstanding  this  recognition 
of  the  contract,  it  has  been  a  mooted  question  whether  it  was  a 
valid  and  binding  contract,  and,  although  interposed  as  a  de- 
fense by  the  city  against  the  jurisdiction  of  the  Commission, 
such  defense  was  not  strongly  insisted  upon  at  the  oral  argu- 
ment. If  this  contract  was  valid  when  accepted  by  applicant's 
predecessor,  we  find  no  reason  in  the  evidence  why  it  is  not  in 
effect  at  the  present  time,  and  the  question  of  jurisdiction  is 
thus  directly  presented.  Section  9239,  Mo.  Kev.  Stat.  1909, 
governing  cities  of  the  third  class,  is  as  follows : 

"The  council  shall  have  power  to  make  contracts  with  any  per- 
son, association  or  corporation  for  furnishing  the  city  with  water, 
and  for  supplying  fire  hydrants  and  public  fountains :  Provided, 
that  no  such  contract  shall  be  made  for  a  longer  time  than  twenty 
years ;  and  provided,  that  no  such  contracts  shall  have  any  legal 
force  until  the  same  shall  have  been  ratified  by  a  vote  of  two- 
thirds  majority  of  the  qualified  voters,  voting  at  an  election  to  be 
held  for  that  purpose.  The  council  shall  have  the  right  also  to 
erect,  maintain  and  operate  waterworks  for  the  city,  and  to  regu- 
late the  same,  to  prescribe  and  regulate  the  rates  to  charge  to 
private  consumers  of  water  furnished  from  such  waterworks,  and 
to  acquire  by  purchase,  donation  or  condemnation,  suitable 
grounds  within  or  without  the  city  upon  which  to  erect  said 
works,  and  the  right  of  way  to  and  from  said  works,  and  also 
the  right  of  way  for  laying  water  pipes  and  posts  and  telephone, 
tel^aph  or  electric  wires  and  poles,  under  or  above  ground,  as 
may  be  necessary  for  the  efficient  operation  of  said  waterworks ; 
all  of  which  shall  be  done  in  such  manner  as  shall  be  prescribed 
by  ordinance:    Provided,  that  the  council  may  in  its  discretion 
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maintain  and  operate  waterworks,  and  lay  pipes,  erect  poles  and 
tel^raph,  telephone  and  other  electric  wires,  under  or  above 
ground,  as  may  be  necessary  for  the  efficient  operation  of  said 
works,  upon  such  terms  as  the  council  may  by  ordinance  pre- 
scribe :  Provided  further,  that  in  no  case  shall  such  right  extend 
for  a  longer  period  than  twenty  years,  and  shall  not  be  granted 
nor  renewed  unless  by  the  consent  of  a  majority  of  the  qualified 
voters  of  the  city,  voting  at  an  election  held  for  that  purpose: 
Provided,  that  nothing  in  this  and  the  preceding  section  shall  be 
so  construed  as  to  prevent  city  councils  from  contracting  with 
any  persons,  associations  or  corporations  for  supplying  fire  hy- 
drants and  public  fountains,  and  to  furnish  the  city  with  gas  or 
electric  lights  in  cities  where  franchises  have  already  been  grant- 
ed and  where  waterworks  and  electric  plants  already  exist,  with- 
out a  vote  of  the  people.^' 

As  ordinance  717  was  not  ratified  by  the  qualified  voters  of 
the  city,  it  could  not  become  effective  as  a  contract  as  to  any  rates 
prescribed,  except  the  rates  for  fire  hydrants  and  public  foun- 
tains, which,  under  the  last  proviso  of  said  §  9239  and  the  facts 
of  this  case,  the  city  council  was  authorized  to  contract  for  with- 
out the  same  being  submitted  to  a  vote.  The  jurisdiction  of  the 
Commission  to  fix  rates  for  water  service  generally,  in  the  ab- 
sence of  a  contract,  is  not  questioned  by  the  city,  and  therefore 
the  objection  to  our  jurisdiction  will  be  considered  only  as  to  the 
rates  for  fire  hydrants  and  public  fountains. 

We  are  thus  required  to  decide  whether  this  Commission  has 
jurisdiction  to  increase  the  rates  for  fire  hydrants  and  public 
fountains  during  the  terms  of  the  contract.  In  discussing  this 
question  we  recognize  the  fact  that  this  Commission  has  no  au- 
thority to  adjudicate  rights  under  a  contract  or  franchise.  The 
purpose  of  our  inquiry  is  solely  to  ascertain  whether  we  have 
jurisdiction  in  the  premises.  Brotherhood  of  Locomotive  Fire- 
men &  Enginemen  v.  St.  I^uis  &  S.  F.  R.  Co.  2  Mo.  P.  S.  C.  R. 
560,  579,  P.U.R1915F,  489. 

This  subject,  under  various  statutory  and  franchise  provisions, 
has  been  considered  by  the  courts  in  many  cases.  The  leading 
authorities  are  cited  and  discussed  in  the  case  of  Cole  v.  Ft. 
Scott  &  K  Light,  Heat,  Water  &  Power  Co.  1  Mo.  P.  S.  C.  R. 
130,  by  this  Commission,  and  need  not  be  repeated  here.    In  the 
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recent  case  of  Milwaukee  Electric  R.  &  Light  Co.  v.  Railroad 
Oommissioii,  238  TJ.  S.  174,  59  L.  ed.  1254,  P.U.K1915D,  591, 
35  Sup.  Ct.  Rep.  820,  the  court  reviewed  the  decisions  and  said 
(1.  c  180)  :  "The  fixing  of  rates  which  may  be  charged  by  public 
service  corporations,  of  the  character  here  involved,  is  a  legislative 
function  of  the  state,  and  while  the  right  to  make  contracts  which 
shall  prevent  the  state  during  a  given  period  from  exercising  this 
important  power  has  been  recognized  and  approved  by  judicial 
decisions,  it  has  been  uniformly  held  in  this  court  that  the  re- 
nunciation of  a  sovereign  right  of  this  character  must  be  evi- 
denced by  terms  so  clear  and  unequivocal  as  to  permit  of  no 
doubt  as  to  their  proper  construction.  This  proposition  has  been 
so  frequently  declared  by  decisions  of  this  court  as  to  render  un- 
necessary any  reference  to  the  many  cases  in  which  the  doctrine 
has  been  affirmed.^' 

This  Commission  reached  the  conclusion  in  the  Nevada  Case 
(L  c  140)  "that  said  franchise  is  a  contract  between  said  city 
and  defendant  and  will  be  in  force  and  effect  between  said  con- 
tracting parties  until  the  staie  sees  fit  to  exercise  its  paramount 
power  and  jurisdiction  over  the  subject  matters  contained  in  said 
ordinance/^  and  (L  c  150)  that  "in  view  of  said  statutory  pro- 
visions and  the  law  as  declared  in  the  various  decisions  above 
cited,  we  hold  that  the  Public  Service  Commission  of  this  state 
has  the  power  to  fix  and  regulate  said  franchise  rates  of  defend- 
ant company."  Nevada  was  a  city  of  the  third  class,  and  made 
the  contract  involved  in  that  case  under  the  same  charter  power 
(said  §  9239)  as  the  city  of  Sedalia  acted  under  in  this  case. 
There  is  this  difference,  however,  in  the. two  cases,  that  in  the 
Nevada  case  the  company  was  interposing  the  contract  as  a  de- 
fense against  the  jurisdiction  of  the  Commission,  while  in  this 
case  that  defense  is  made  by  the  city.  A  distinction  is  recognized 
by  the  authorities  between  the  corporation  and  the  municipality 
as  to  the  right  to  raise  that  issue  in  a  case  where  the  state,  in 
the  exercise  of  its  sovereign  power,  is  proceeding  to  fix  rates  in 
conflict  with  the  rates  prescribed  by  a  franchise  contract  between 
the  city  and  a  public  utility.  In  North  Wildwood  v.  Public 
Utility  Comrs.  —  N.  J.  L.  — ,  P.U.R.1916B,  77,  95  Atl.  749,  a 
case  in  which  complaint  was  made  that  the  utility  board  had 
fixed  rates  higher  than  the  rates  agreed  upon  in  tilie  contract 
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between  the  cit j  and  water  company^  the  suprane  court  of  New 
Jersey  said:  "This,  however,  does  not  help  the  prosecutors;  for, 
while  the  municipality  itself  has  not  assented  to  a  change  in  rate, 
the  state,  its  creator  and  parent,  has  done  so  through  a  specially 
constituted  agency.  If  the  water  company  were  h^e  complain- 
ing that  its  contract  rights  were  being  impaired,  a  different  ques- 
tion would  be  presented;  but  the  contract  right  of  one  of  the 
state's  creatures  may  bo  waived  by  the  creator.  As  was  said  in 
Cortelyou  v.  Anderson,  73  N.  J.  L  427,  431,  63  AtL  1097: 
^The  constitution  limitations  which  prevent  the  l^islature  from 
impairing  the  obligation  of  a  contract  do  not  debar  it  from  an^ 
nulling  obligations  due  to  the  publia' '' 

And  in  the  case  of  Worcester  v.  Worcester  Consol.  Street  R. 
Co.  196  U.  S.  539,  49  L.  ed.  691,  26  Sup.  Ct.  Eep.  827,  discusa- 
ing  the  effect  of  a  contract  between  the  city  and  a  street  railway 
company,  the  court  (L  c.  661)  said:  ^H  these  restrictions  or  con- 
ditions are  to  be  r^arded  as  a  contract,  we  think  the  legislature 
would  have  the  same  right  to  terminate  it,  with  the  consent  of 
the  railroad  company,  that  the  city  itself  would  have.  These 
restrictions  and  conditions  were  of  a  public  nature,  imposed  as  a 
means  of  collecting  irom  the  railroad  company  part,  or  possibly 
the  whole,  of  the  expenses  of  paving  or  repaving  the  streets  in 
which  the  tracks  were  laid,  and  that  method  of  collection  did 
not  become  an  absolute  property  right  in  favor  of  the  city,  as 
against  the  right  of  the  legislature  to  alter  or  abolish  it,  or  sub- 
stitute some  other  method  with  the  consent  of  the  company,  even 
though  as  to  the  company  itself  there  might  be  a  contract  not 
alterable  except  with  its  consent.  If  this  contention  of  the  city, 
were  held  valid,  it  would  very  largely  diminish  the  right  of  the 
legislature  to  deal  with  its  creature  in  public  matters,  in  a  man- 
ner which  the  legislature  might  regard  as  for  the  public  welfare." 
In  New  Orleans  v.  New  Orleans  Waterworks  Co.  142  U.  S. 
79,  35  L.  ed.  943,  12  Sup.  Ct.  Eep.  142,  the  court,  concluding 
a  discussion  of  this  question  (1.  c  91)  said:  "In  this  case  the 
city  has  no  more  right  to  claim  an  immunity  for  its  contract  with 
the  waterworks  company,  than  it  would  have  had  if  such  con- 
tract had  been  made  directly  with  the  state.  The  state,  having 
authorized  such  contract,  might  revoke  or  modify  it  at  its  pleas* 
ure.*' 
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Said  §  9239  authorized  city  councils  to  enter  into  a  contract 
without  a  vote  of  tilie  people  "for  supplying  fire  hydrants  and 
public  fountains"  with  water.  The  contract  of  tlie  city  was 
made  under  authority  of  that  statute ;  and  our  conclusion  is  that, 
so  far  as  the  city  is  concerned,  the  state  by  such  legislative  grant 
did  not  devest  itself  of  the  sovereign  power  to  regulate  rates  for 
the  supply  of  such  water  through  the  instrumentality  of  the  Pub- 
lic Service  Commission,  as  provided  in  the  Public  Service  Com- 
mission Law. 

[9-11]  Upon  the  facts  of  this  case  we  have  concluded  that 
applicant  should  be  allowed  to  set  aside  from  earnings,  after  the 
payment  of  operating  expenses,  2  per  cent  on  the  value  of  the 
property  for  depreciation,  surplus,  and  contingencies,  and  that 
there  should  remain  not  less  than  7  per  cent  as  a  return  on  such 
value.  Two  per  cent  may  seem  a  low  rate  for  the  purpose  stated, 
when  compared  with  what  we  have  allowed  in  some  other  cases ; 
but  it  was  shown  that  the  depreciation  of  this  property  is  quite 
low,  and  we  have  given  applicant  the  benefit  of  that  fact  in  fix- 
ing value.  The  net  earnings  of  the  plant,  therefore,  after  pay- 
ment of  operating  expenses,  not  including  depreciation,  should 
be  not  less  than  9  per  cent  on  the  value  thereof,  or  $45,000.  The 
gross  earnings  for  the  year  1914  were  $57,751.36,  and  the  ex- 
penses $27,126.19.  Applicant  claims  an  additional  amount  for 
expenses  in  the  sum  of  $6,500  per  year,  $4,000  as  Ae  cost  of 
operating  the  filter  and  $2,500  additional  for  salaries  and  ex- 
penses of  nonresident  officers  of  the  company.  We  think  $2,000 
a  reasonable  sum  to  cover  the  cost  of  operating  the  filter,  and  $250 
.should  be  allowed  the  president  for  expenses  of  office,  stenog^ 
rapher,  etc.,  making  a  total  increase  of  $2,250.  Adding  this 
simi  to  the  expenses  of  1914,  we  have  as  the  estimated  operating 
expenses,  not  including  depreciation,  $29,376.19,  which  sum 
deducted  from  the  gross  earnings  leaves  $28,375.17  as  the  net 
profit  on  operation,  or  $16,624.83  less  than  the  amoimt  neces- 
sary to  pay  a  reasonable  return  on  the  value  of  the  property  and 
to  provide  for  depreciation,  surplus,  and  contingencies.  In  the 
foregoing  computation  we  have  made  no  allowance  for  the  amount 
necessary  to  be  set  aside  out  of  earnings  for  the  amortization  of 
bond  discount  We  have  considered  it,  but  in  our  opinion,  such 
an  item  should  not  be  allowed  in  a  rate-making  case. 
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[12,  13]  In  order  that  applicant  may  receive  the  reasonable 
retom  on  its  investment  and  to  provide  a  sum  for  depreciation, 
surplus,  and  contingencies,  which  we  think  it  is  entitled  to  un- 
der the  law,  it  becomes  necessary  to  increase  the  annual  gross 
earnings  in  the  sum  of  $16,624.83,  and  this  can  be  done  only  by 
an  increase  in  rates.  In  considering  such  increase  we  have  to 
deal  with  two  classes  of  service ;  namely,  the  service  to  consumers 
generally,  or  domestic  service,  and  the  service  to  the  city  for  pro- 
tection against  fire.  An  apportionment  or  pro  rate  of  the  value 
of  the  property  assignable  to  each  class  of  service  was  made  and 
filed  in  the  case  by  Engineer  Baldwin,  which  we  understand  is 
satisfactory  to  the  company.  In  the  use  of  water  for  purposes 
other  than  for  protection  against  fire,  the  city  is  regarded  as 
upon  the  same  footing  as  any  other  consumer,  so  far  as  rates  and 
service  are  concerned;  but  the  service  for  fire  protection  is  so 
different  in  character  that  it  should  be  considered  separately  from 
all  other  service,  and  should  bear  its  just  proportion  of  the  costs 
of  operation  and  maintenance,  and  in  addition  pay  a  reasonable 
return  upon  the  value  of  the  property  employed  in  such  service. 
Beloit  V.  Beloit  Water,  Gas  &  Electric  Co.  7  Wis.  R  0.  R  333, 
and  cases  cited;  ^  These  principles  are  recognized  in  the  cases 
cited,  and  Baldwin  has  apportioned  the  property  in  accordance 
therewith.  We  shall  not  set  out  the  table  showing  the  appor- 
tionment of  the  several  items  of  property  thus  made  as  between 
the  two  classes  of  service.  The  result  arrived  at  is  that  there 
should  be  assigned  to  the  fire-protection  service  32  per  cent  of 
the  total  value  of  the  property,  or  upon  the  value  herein  ascer- 
tained, the  sum  of  $160,000.  The  amount  paid  by  the  city  for 
fire  service  for  1914  was  $6,938.75,  and  applying  the  general 
rule  as  to  the  proportion  of  the  burden  that  should  be  borne  by 
the  city  for  fire  service,  it  is  at  once  apparent  that  the  amount 
thus  paid  by  the  city,  even  without  considering  the  operating  ex- 
penses properly  chargeable  thereto,  is  far  below  a  reasonable  rate 
for  the  service  rendered.  While  we  recognize  the  fact  that  the 
basis  of  apportionment  of  the  property  for  the  two  classes  of  serv- 
ice is  more  or  less  arbitrary  and  that  no  hard  and  fast  rule  can 
be  made  applicable  to  all  cases,  yet  the  rates  paid  for  fire  service 
in  this  case  are  much  lower  than  the  average  in  cities  of  this  state 

in  which  an  abundance  of  water  is  obtained  at  the  door  of  the 
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city.  In  fact,  notwithstanding  the  difficulty  and  expense  of  se- 
curing an  adequate  supply  of  wholesome  water  at  Sedalia,  the 
rates  both  for  domestic  and  public  service  are  substantially 
lower  than  the  average  throughout  the  state. 

We  have  decided  not  to  fix  a  schedule  of  increased  rates  at 
this  time.  A  schedule  should  be  adopted  which  will  be  equitably 
adjusted  as  between  the  different  clarses  of  service,  and  which 
will  yield  an  estimated  increase  in  gross  earnings  of  $16,624.83 
over  the  earnings  under  present  rates.  Such  a  schedule  should 
be  prepared  by  the  company  with  the  aid  of  the  expert  of  this 
Commission  and  a  representative  of  the  city,  to  be  filed  with  and 
approved  by  the  Commission,  in  accordance  with  the  terms  of  an 
order  of  this  date.  Jurisdiction  of  the  case  will  be  retained  for 
that  purpose.    It  is  so  ordered. 

All  concur. 


HiIilNOIS  PtTBIilO  UTHilTIBS  €03fMTS8IOK. 

BE  CHAELES  C.  HEISEN. 
[No.  4670.] 

Return  —  Reaaotutblenese  —  Value  of  the  service. 

1.  A  utility  will  not  be  allowed  to  charge  a  rate  produeinfr  a 
theoreticallj  adequate  return  if  such  a  rate  materially  exceeds  the 
value  of  the  service. 

Service  —  Meters  —  Burden  of  cost. 

2.  The  cost  of  installing  meters  on  all  water  services  should  be 
borne  by  the  utility. 

Bates  ~  Water  ~  Additional  cost  of  meters  and  maintenance. 

3.  A  charge  of  11  cents  per  thousand  gallons,  net,  was  held  to  be 
compensatory  to  a  water  company  for  the  additional  expenses  caused 
by  the  establishment  of  metered  water  service,  in  a  village. 

[January  16,  1917.] 

Appmcatton  for  authority  to  change  from  a  flat  rate  to  a 
meter  rate  for  water  service  in  the  village  of  Ardmore,  county 
of  Du  Paga 

Shaw,  Commissioner:  The  petitioner  herein,  Charles  C. 
Heisen,  an  individual  owning  and  operating  the  waterworks  which 
supplies  the  village  of  Ardmore,  county  of  Du  Page,  with  water 
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service  (in  operation  prior  to  the  enactment  of  the  Public  Utili- 
ties Commission  Law),  imder  date  of  February  7,  1916,  filed  an 
application  herein  for  authority  to  change  from  a  fomierly  exist- 
ing flat-rate  basis  of  charge  to  a  meter-rate  basis  of  charge  for  the 
said  water  service.  At  the  initial  hearing  of  the  case  in  Chicago 
on  February  24,  1916,  the  representatives  of  the  village  of  Ard- 
more  agreed  to  certain  terms  and  rates  under  which  the  changed 
basis  of  charges  would  be  eifected,  and  these  agreed  rates,  terms, 
and  conditions  were  authorized  by  this  ConMnission  in  an  order 
dated  March  16,  1916. 

Later  a  group  of  citizens  of  the  village  of  Ardmore,  protesting 
against  the  aforesaid  arrangements  which  made  it  necessary  that 
the  consumers  of  the  village  of  Ardmore  purchase  their  ovm  indi- 
vidual water  meters,  under  date  of  May  23,  1916,  applied  to  this 
Commission  for  a  rehearing  in  this  matter.  Such  a  rehearing  was 
granted  by  the  Commission  in  a  first  supplemental  order  entered 
herein  under  date  of  July  7,  1916,  and  the  date  and  place  of 
rehearing  were  set  for  July  24,  1916,  at  the  Chicago  ofiices  of 
the  Commission.  At  the  said  hearing  of  July  24,  1916, 
(Miss)  Jeannette  Bates,  attorney,  appeared  in  behalf  of  the  said 
protesting  citizens  of  the  village  of  Ardmore,  and  A.  C,  Mabee, 
attorney,  appeared  in  behalf  of  Charles  C.  Heisen. 

At  the  aforesaid  hearing  of  July  24,  1916,  it  developed  that 
the  petitioner  desired  its  rates  fixed  by  this  Conmiission,  based 
upon  a  valuation  of  its  water  property  in  the  village  of  Ardmore 
and  upon  an  analysis  of  its  reasonable  operating  expenses,  inclu- 
sive of  taxes  and  depreciation.  The  petitioner  submitted  in  evi- 
dence an  appraisal  of  its  property  and  made  certain  other  repre- 
sentations to  the  Commission.  Pending  further  investigation  by 
the  Comimission,  the  parties  hereto,  at  the  said  hearing  of  July 
24,  1916,  stipulated  into  the  record  herein  and  agreed  upon  cer- 
tain rates,  charges,  and  terms  which  should  prevail  in  the  village 
of  Ardmore  until  such  time  as  the  Commission  renders  its  deci- 
sion fixing  rates  for  water  service  in  the  said  village  of  Ardmore ; 
and  the  said  agreed  rates  were  authorized  temporarily  in  a  second 
supplemental  order  herein,  entered  under  date  of  July  27,  1916. 
The  said  order  of  July  27,  1916,  required,  moreover,  jiat  the  pe- 
titioner should  install  without  delay  meters  on  all  water  services 
which  were  then  unmetered,  and,  in  addition,  stated  that  this 
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Commission,  in  the  final  determination  of  rates  herein,  would  fix- 
upon  the  increased  compensation  (if  any)  to  which  the  petitioner 
would  be  entitled  for  water  service  rendered  through  company- 
owned  meters. 

Subsequent  to  the  hearing  of  July  24,  1916,  and  to  the  enter- 
ing of  the  second  supplemental  order  of  July  27,  1916,  this  Com- 
mission caused  its  engineering  staff  and  its  accounting  staff  to 
make  investigations  of  the  petitioner's  property  and  books  of 
record,  and  to  submit  an  appraisal  of  the  said  water  property. 
Such  an  appraisal  was  completed,  and  at  a  hearing  in  Chicago  on 
September  16,  1916  (appearances  as  before),  the  results  of  the 
said  investigations  were  testified  to  by  members  of  the  account- 
ing and  engineering  staffs.  It  developed  that  the  petitioner's 
books,  due  to  the  absence  of  complete  records,  were  of  little  assist- 
ance  in  determining  normal  operating  costs  and  normal  value  of 
the  water  property ;  and  it  was  necessary  for  the  engineering  staff 
to  resort,  more  or  less,  to  estimates. 

[1]  In  addition  to  asking  an  appraisal  of  the  water-utility 
property  in  the  village  of  Ardmore,  the  engineering  staff  submit- 
ted in  evidence  a  water-rate  study,  based  on  its  appraised  value 
of  the  Ardmore  water  plant,  supplemented  by  certain  arbitrary 
assumptions  as  to  rate  of  return,  rate  of  depreciation,  etc.  The 
engineering  staff  thus  estimated  that  the  theoretically  adequate 
rate  for  water  service  in  the  said  village  of  Ardmore  would 
be  a  uniform  service  charge  of  75  cents  per  month,  plus  a  con- 
sumption charge  of  48  cents  per  thousand  gallons.  Obviously, 
the  theoretical  rate  derived  by  the  engineering  staff  is  prohibitive, 
in  that  it  exceeds  materially  the  value  of  the  service. 

Commissions  and  courts  alike  have  held  that  a  rate  for  utility 
services  must  be  fair,  alike  to  the  utility  and  to  the  public ;  but 
above  all  the  rate  shall  not  exceed  the  vahie  of  the  service  ren- 
dered, regardless  of  losses  which  are  to  be  suffered  by  a  utility 
which  may  inadvisedly  have  installed  a  plant  under  and  amidst 
adverse  conditions. 

The  supreme  court  of  New  Hampshire  held,  in  Grafton  Coun- 
ty Electric  Light  &  P.  Co.  V.  State,  77  N.  H.  639,  P.U.R.1916C, 
1064,  94  Atl.  193  (an  appeal  from  a  decision  of  the  Public  Serv- 
ice Commission  of  New  Hampshire),  that,  upon  the  question  of 
what  rates  shall  be  permitted  to  be  charged  by  a  public  utility, 
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the  issue  is  one  of  a  fair  return  for  {he  service  rendered,  not  of  a 
fair  dividend  on  the  capital  of  a  corporation. 

The  Public  Service  Commission  of  Oregon  held,  in  Campbell 
V.  Hood  Hiver  Gas  &  E.  Co.  P.U.R1916D,  866,  that  rates  should 
not  be  fixed  so  as  to  yield  specific  returns  where  the  resulting 
rates  would  be  above  the  value  of  the  service  and  would  be  in  and 
of  themselves  urvreasonahly  high,  since  the  effect  would  be  to  de- 
crease consumptions  to  such  an  extent  that  the  utility  would 
derive  less  revenue  than  from  existing  lower  rates. 

The  Raikpad  Commission  of  Wisconsin  held,  in  Bogart  v.  Wis- 
consin Teleph.  Co.  P.U.R1916C,  1020,  that  a  number  of  con- 
siderations besides  the  result  of  a  cost  analysis  enter  into  the 
problem  of  revising  telephone  rates,  among  which  are  the  value 
of  different  classes  of  service,  as  far  as  ascertainable. 

The  Board  of  Public  Utility  Conmiissioners  of  New  Jersey 
held,  in  Re  Bound  Broc*  Water  Co.  P.U.R.1916F,  1040,  that  a 
water  company  was  not  permitted  to  establish  a  base  rate  of  86 
cents^per  thousand  gallons  for  water  service,  where  such  rate  was 
sought  to  be  charged  without  reference  to  the  cost  and  exceeded 
the  value  of  the  service  as  compared  with  rates  charged  by  other 
companies. 

The  supreme  court  of  Oklahoma  held,  in  Oklahoma  Gin  Co. 
y.  State,  —  Okla,  — ,  P.U.R1916C,  22,  168  Pac.  629,  that,  in 
fixing  the  rates  and  charges  complained  of,  the  sole  question  before 
the  Commission  was  whether  the  charge  was  a  reasonable  exaction 
to  he  paid  by  the  individual  dealing  with  the  company,  consider^ 
ing  the  service  to  be  i^ndered  by  the  company. 

The  Public  Service  Conmiission  of  West  Virginia  held,  in  Re 
Bridgeport  Natural  Gas  &  Oil  Co.  P.U.R.1916C,  253,  that  the 
value  of  utility  property,  the  amount  invested,  and  the  value  of 
the  service  to  the  consumer  should  all  be  considered  in  fixing  the 
rate  of  return. 

The  Public  Service  Conmiission  of  West  Virginia  held,  also, 
in  Greer  v.  Baltimore  &  0.  R  Co.  P.U.R.1916D,  286,  that  the 
cost  of  service,  vahie  of  service,  distance,  density  of  traffic,  compe- 
tition, liability  for  damage,  value  of  the  commodity,  and  ''what 
the  traffic  will  bear,"  are  some  of  the  factors  that  may  enter  into 
the  rate  fixing  of  a  freight  rate. 

The  Public  Service  Commission  of  West  Virginia  held,  also,  in 
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Re  Charles  Town  Water  Co.  P.U.R1916D,  725,  that  publie 
utilities  are  generally  entitled  to  earn,  over  and  above  their  neces- 
sary operating  expenses,  a  proper  amount  for  depreciation  and  a 
return  on  the  fair  value  of  the  property  rightfully  used  for  the 
benefit  of  the  public,  provided  that  the  resulting  rates  are  not 
above  the  i)alue  of  the  service. 

The  Public  Utilities  Commission  of  Maine  held,  in  Butler  v. 
Lewiston,  A.  &  W.  Street  R.  Co.  P.TJ.R.1916D,  26,  that  a  utility's 
return  should  be  sufficient  to  encourage  the  investment  of  capital 
in  similar  enterprises  in  fair  demand,  provided  thai  tjie  rate  is  no 
greater  than  the  value  of  the  service. 

The  Public  Utilities  Commission  of  Colorado  held,  in  Re  Colo- 
rado Springs  Light,  Heat,  &  P.  Co.  P.U.R.1916C,  464,  that  the 
right  of  a  public  utility  to  earn  a  reasonable  return  upon  the 
present  fair  value  of  its  property  is  contingent  upon  charging  the 
consimiing  public  no  more  than  the  reasonable  value  of  the  com- 
modity or  service,  furnished. 

The  Public  Utilities  Commission  of  Colorado  held,  also,  in  Re 
Colorado  Springs  Light,  Heat,  &  P.  Co.  supra,  that  no  increase  of 
gas  rates  over  the  value  of  the  service  will  be  allowed,  notwith- 
standing that  a  fair  return  will  not  be  produced. 

In  the  insistence  that  the  value  of  the  service  be  not  exceeded 
in  rates  fixed  by  regulatory  bodies,  regulatory  commissions  ob- 
viously have  followed  that  which  has  been  sanctioned  by  the  Su- 
preme Court  of  the  United  States  in  the  leading  rate  case  of 
Smyth  V.  Ames,  to  wit:  "We  hold,  however,  that  the  basis  of  all 
calculations  as  to  the  reasonableness  of  rates  to  be  charged  by  a 
corporation  maintaining  a  highway  under  legislative  sanction 
must  be  the  fair  value  of  the  property  being  used  by  it  for  the 
convenience  of  the  public,  and,  in  order  to  ascertain  that  value, 
the  original  cost  of  construction,  the  amount  expended  in  perma- 
nent improvements,  the  amount  and  market  value  of  its  bonds  and 
stock,  the  present  as  compared  with  the  original  cost  of  construc- 
tion, the  probable  earning  capacity  of  the  property  imder  particu- 
lar rates  prescribed  by  statute,  and  tibe  sum  required  to  meet  op- 
erating expenses,  are  all  matters  for  consideration  and  are  to  be 
given  such  weight  as  may  be  just  and  right  in  each  case.  .  .  . 
What  the  company  is  entitled  to  ask  is  a  fair  return  upon  the 
value  of  that  which  it  employs  for  the  public  ccmvenience.     On 
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fhe  other  hand^  what  ihe  fmblic  is  entitled  to  demwnd  is  that  no 
more  be  exacted  from  ii  for  the  use  of  a  public  highway  than  the 
services  rendered  by  it  are  reasonably  worth/'  169  U.  S.  466,  42 
L.  ed.  819, 18  Sup.  Ct.  Kep.  418. 

The  Supreme  Court  of  the  United  States  recently  reaffirmed 
this  position  taken  in  Smyth  v.  Ames,  in  the  so-called  Minnesota 
Eate  Cases  (Sin^)son  v.  Shepard),  to  wit:  "Tlie  ascertainment 
of  that  [fair]  value  is  not  controlled  by  artificial  rules.  It  is 
not  a  matter  of  formulas,  but  there  must  be  a  reasonable  judg- 
ment, having  its  basis  in  a  proper  consideration  of  all  relevant 
facts.  The  scope  of  the  inquiry  was  thus  broadly  described  in 
Smyth  V.  Ames,  169  U.  S.  466,  646,  547,  42  L.  ed.  819,  849,  18 
Sup.  Ct.  Rep.  418.  TEn  order  to  ascertain  that  value  the  original 
cost  of  construction,  the  amount  expended  in  permanent  improve- 
ments, the  amount  and  market  value  of  its  bonds  and  stock,  the 
present  as  compared  with  the  original  cost  of  construction,  the 
probable  earning  capacity  of  the  property  under  particular  rates 
prescribed  by  statute,  and  the  sum  required  to  meet  operating  ex- 
penses, are  all  matters  for  consideration  and  are  to  be  given  such 
weight  as  may  be  just  and  right  in  each  case.  We  do  not  say  that 
there  may  not  be  other  matters  to  be  r^arded  in  estimating  the 
value  of  the  property.  What  the  company  is  entitled  to  ask  is  a 
fair  return  upon  the  value  of  that  which  it  employs  for  the  public 
conveniencec  On  the  other  hand,  what  the  public  is  entitled  to 
demand  is  that  no  more  be  exacted  from  it  for  the  use  of  a  public 
"  highway  than  the  services  rendered  by  it  are  reasonably  worth/  ''• 
230  U.  S.  434,  67  L.  ed.  1566,  48  L.R.A.(KS.)  1;151,  33  Sup. 
Ct.  Rep.  729,  Ann.  Cas.  1916A,  18. 

In  rate-making  practice,  although  it  be  not  so  scientific  as  a 
theoretical  rate  built  upon  a  valuation  and  expense  analysis  of  a 
utility's  property,  a  comparison  of  similar  rates  for  similar  serv- 
ice is  a  legitimate  line  of  inquiry ;  and  such  comparison  may  be 
made  herein.  The  Commission  is  of  the  belief  that  the  meter 
rates  which  have  been  heretofore  established  by  the  petitioner  are 
all  that  the  water  service  (as  rendered  in  the  village  of  Ardraore 
at  the  time  of  the  filing  of  the  said  meter  rates)  is  reasonably 
woi1;h.  The  Commission,  moreover,  is  of  the  (pinion  that  the 
said  water  service,  as  heretofore  rendered,  is  reasonably  worth 

to  the  public  of  Ardmore  the  rates  which  the  petitioner  filed  for 
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metered  water  service.  Unless  unforeseen  cironmstances  develop, 
such  rates  will  yield  to  the  petitioner  sufScient  revenue  to  pay  all 
reasonable  operating  expenses,  inclusive  of  taxes,  and  will  also 
yield  some  moderate  return  on  the  value  of  the  property  and  upon 
the  moneys  actually  invested  therein.  Although  the  petitioner 
herein  has  prayed  that  this  Commission  fix  water  rates  for  the 
village  of  Ardmore  based  upon  a  valuation  of  its  properties,  such 
rates  obviously  would  exceed  the  value  of  the  service;  and  this 
Conunission  cannot  find  such  rates  to  be  reasonable  in  this  par- 
ticular case. 

[2]  During  the  process  of  the  investigation  herein,  the  Com- 
mission has  required  the  petitioner  to  install  and  maintain  water 
meters  on  all  consumers'  services.  It  has  been  the  general  prac- 
tice of  this  Cinnmission,  in  many  instances,  to  require  utilities  to 
meter  their  services,  and  gradually  the  Conunission  is  requiring 
the  supersession,  where  practicable,  of  flat  rates  by  meter  rates 
for  utility  services.  Flat  rates  are  now  growing  to  be  obsolete 
among  progressive  utilities,  and  properly  so,  for  without  doubt 
such  a  style  of  rates  is  susceptible  to  the  very  greatest  and  most 
unfair  discriminations.  A  consumer  on  a  flat  rate,  if  he  so  wills, 
may  permit  his  water  to  run  mercilessly  and  unrestrictedly,  night 
and  day ;  but  the  utility  product  thus  wasted  must  be  compensated 
for  by  averaging  its  cost  among  the  more  economical  and  more  de- 
serving (though  worse-faring)  consumers.  In  order  to  prevent 
the  unrestricted  waste  of  utility  products,  prevalent  with  flat 
•  rates,  the  general  use  of  meters  is  very  conducive  to  the  conserva- " 
tion  of  the  available  supply,  and,  to  promote  such  conservation, 
this  Conmiission  generally  requires  meters  to  be  installed  at  the 
cost  of  the  utility.  In  this  particular  case,  the  Commission  finds 
that  the  cost  of  installing  meters  on  all  water  services  in  the  vil- 
lage of  Ardmore  should  be  borne  by  the  utility. 

[3]  The  petitioner,  however,  has  been  required  to  make  addi- 
tional investment  for  many  meters  and  will  be  required  to  make 
additional  expenditures  for  maintaining  and  repairing  the  said 
meters,  and  in  keeping  the  same  in  the  efficient  operating  condi- 
tion that  is  required  by  this  Conunission's  published  rules  and 
regulations.  Such  fixed  and  operating  expenses  are  to  be  de- 
frayed in  rates  to  be  paid  hereafter  by  the  consumers  of  water 

service  in  the  village  of  Ardmore;  and  the  Commission  in  its 
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second  supplemental  order  herein,  dated  July  27,  1916,  stated 
that  it  would  fix  the  differential  in  rates  which  would  be  com- 
pensatory of  the  additional  cost  of  metered  service. 

Upon  the  record  herein,  containing  data  relating  to  the  cost  of 
water  meters  and  of  their  maintenance,  and  taking  into  consider- 
ation the  total  annual  and  average  consumption  of  water  per  con- 
sumer in  the  village  of  Ardmore,  the  Comimission  finds  that  1^ 
cents  per  thousand  gallons  (net)  is  compensatory  to  the  petitioner 
for  the  additional  fixed  and  operating  expenses  of  metered  water 
service  in  the  village  of  Ardmore;  and  the  said  differential  of  IJ 
cents  per  thousand  gallons  is  hereby  authorized. 

The  metered  rate  heretofore  agreed  upon  between  the  peti- 
tioner and  the  village  of  Ardmore  is  essentially  33J  cents  per 
thousand  gallons  of  water  (gross),  less  a  10  per  cent  discount  for 
prompt  payment  of  bills,  with  a  gross  minimum  bill  of  $3.33J 
quarterly.  Taking  into  consideration  the  aforesaid  differential 
due  to  the  increased  cost  of  metered  service,  the  Commission  finds 
that  the  new  rate  to  be  established  for  water  service  in  the  village 
of  Ardmore  becomes  35  cents  per  thousand  gallons  (gross),  less 
10  per  cent  for  prompt  payment^  with  a  gross  quarterly  minimum 
the  same  as  heretofore. 

It  is  therefore  ordered  that  Charles  C.  Heisen,  an  individual 
owning  and  operating  (before  the  enactment  of  the  Public  Utili- 
ties Commission  Law  of  Illinois)  the  waterworks  and  water-dis- 
tribution system  which  supplies  the  village  of  Ardmore  with  serv- 
ice, shall  establish  and  retain  in  effect,  until  subsequently  modi- 
fied either  in  an  order  of  this  Commission  or  in  other  manner 
prescribed  by  statute,  in  the  said  village  of  Ardmore,  county  of 
Du  Page,  rates  for  water  services  which  shall  accord  with  the  fol- 
lowing schedule : 

Rates  for  Water  Service  Authorized  to  Be  Charged  by  Charles  C.  Heisen 
in  Ardmore,  Illinois. 
Available  to  any  consumer  using  the  utility's  standard  service  for  resi- 
dences, stores,  stables,  fountains,  ete.,  for  domestic  use,  baths,  tubs,  motors, 
lifts,  wash  basins,  closets,  urinals,  etc. 

Rate. 

For  all  water  used 35  cents  per  1,000  gallons  (gross) 

Dimxmnt, 

A  prompt-payment  discount  of  10  per  cent  of  the  gross  amount  of  the 
bill  snail  be  allowed  on  all  accounts  which  are  paid  within  fifteen  days 
after  its  rendition.  Statements  are  to  be  mailed  or  otherwise  distributed 
quarterly,  within  five  days  after  January  Ist,  April  Ist,  July  1st,  and  Octo- 
ber 1st,  of  each  year. 
P.U.R.1917B. 
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Mimmum  Bilk 

A  minimum  charge  of  $3.33|,  gross,  or  $3,  net,  shall  be  assessed  quar- 
terly to  each  consumer  who  fails  to  use  sufficient  water  at  the  above  meter 
rate  to  equalize  the  said  minimum  charge  of  $3.33^  if  the  bill  is  not  paid 
before  the  expiration  of  the  aforesaid  discount  period,  or  $3  if  the  bill  is 
paid  promptly  within  the  said  discount  period. 

It  is  further  ordered  that  the  aforesaid  rate  schedule  shall  be 
placed  in  effect  in  the  village  of  Ardmore  within  forty  days  after 
the  service  of  this  order;  and  that,  within  the  said  forty  days, 
the  aforesaid  Charles  C.  Heisen  shall  file  with  this  Commission  a 
new  and  complete  schedule  of  rates,  canceling  its  rate  schedule 
heretofore  in  effect,  and  establishing  the  aforesaid  rates  for  water 
service  in  the  said  village  of  Ardmore,  and  shall  publish  and  post 
the  said  rate  schedule  in  accordance  with  the  requirements  pro- 
vided in  §  34  of  the  Public  Utilities  Commission  Law. 

It  is  further  ordered  that  the  aforesaid  Charles  C.  Heisen,  with- 
in sixty  days  after  the  date  of  this  order,  shall  file  for  the  ap- 
proval of  this  Commission,  his  complete  revised  rules  and  regula- 
tions relating  to  service  connections,  extensions  of  mains,  plumb- 
ing requirements,  consumers'  deposits,  etc.,  which  he  purposes  to 
establish  and  make  effective  among  the  consumers  of  water  in  the 
village  of  Ardmore,  provided  nothing  in  the  said  rules  and  regula- 
tions shall  conflict  either  with  the  opinion  or  the  orders  herein. 

It  is  further  ordered  that  the  aforesaid  Charles  C.  Heisen, 
within  ninety  days  after  the  date  of  this  order,  shall  acquire  all 
privately  owned  water  meters  at  present  connected  to  the  water 
distribution  system  which  he  is  operating  in  the  village  of  Ard- 
more, or,  in  event  a  consumer  who  owns  such  private  meter  does 
not  desire  to  dispose  of  the  same,  shall  substitute  company-owned 
meters  therefor;  and  that  the  compensation  to  be  tendered  for 
each  of  the  said  privately  owned  water  meters  shall  be  the  exact 
cost  which  the  consumer  has  paid  for  the  said  meter. 

It  is  further  ordered  that  the  aforesaid  Charles  C.  Heisen  is 
authorijzed  to  render  statement,  and  to  collect  from  each  consumer 
upon  whose  premises  a  water  meter  has  been  installed  at  the  cost 
of  the  utility,  the  difference  between  the  meter  rates  heretofore 
billed  {viz.,  30  cents  net  per  thousand  gallons)  and  the  new  meter 
rates  established  herein  (viz.,  31J  cents  net  per  thousand  gal- 
lons), from  the  date  upon  which  the  said  meter  was  installed  at 
the  utility's  expense  to  the  date  upon  which  the  new  meter  rates 
take  effect ;  L  e.,  for  all  metered  consumption  since  the  date  such 
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meters  were  installed  shall  be  billed  at  the  rate  of  1^  cents  per 
thousand  gallons  in  addition  to  the  bills  heretofore  rendered  at 
the  said  30-cent  rate ;  provided,  however,  that  consumers  who  have 
installed  meters  at  their  private  expense  shall  not  be  billed  for  the 
said  differential  of  IJ  cents  per  thousand  gallons. 

It  is  further  ordered  that  the  aforesaid  Charles  C.  Heisen  shall 
report,  in  writing,  to  the  secretary  of  this  Conmiissicm  the  date 
upon  which  each  provision  of  this  order  is  completely  complied 
with,  and  that  such  report  shall  be  mailed  to  the  said  secretary  not 
later  than  five  days  after  the  date  of  such  compliance. 

The  Commission  retains  jurisdiction  in  this  matter  for  the  pur- 
pose of  adjusting  any  differences  and  controversies  which  may 
arise  between  the  parties  hereto,  relative  to  the  amount  of  bills 
which  are  to  be  paid  under  the  aforesaid  rulings  and  rates.  In 
event  the  service  furnished  to  water  consumers  in  the  village  of 
Ardmore  hereafter  proves  to  be  unsatisfactory  to  the  consumers 
residing  in  the  said  village  of  Ardmore,  this  Commission,  upon 
further  complaint,  will  make  additional  investigatioii  of  the  serv- 
ice rendered  by  the  aforesaid  Charles  C.  Heisen  in  the  operation 
of  a  water  utility  in  the  said  village  of  Ardmore. 


MAINS  PUBIilO  UTIUTIES  OOMMISSIOIT. 

BE  AUGUSTA  WATEE  DISTiUCT. 

[U.  No.  128;  Supplemental  Order.] 

Valuation '^  Cost    of   extension '^MarJcet   price    of   fnateriale  ^  Coat 
price, 

1.  In  fixing  tfeie  cost  of  an  eztention  upon  which  consumera  are 
required  to  guarantee  a  certain  return,  a  utility  cannot  charge  the 
advanced  market  price  for  iron  pipe  at  the  time  it  was  installed,  where 
the  pipe  is  charged  to  the  plant  account  at  the  cost  price. 

Tdhmtion^AacerUUMnent'-^Cost  of  extenaion^ Overhead  charges'^ 
Operating  expenses. 

2.  In  fixing  the  cost  of  an  extension  upon  which  consumers  are 
required  to  guarantee  a  certain  return,  a  utility  is  not  entitled  to 
efaarge  for  the  use  of  its  boiler  and  tools,  for  sup^intendence  and  for 
liability  insurance  on  workmen  under  the  Workmen's  Compensation 
Act,  where  the  boiler  and  tools  are  owned  and  used  by  the  utility  in 
lie  general  constru«tion  work;  the  superintendence  is  that  of  the 
regular  superintendent  employed  to  devote  all  of  his  time  to  the  busi- 
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ness;  and  where  all  the  above  items  are  charged  to  the  utility's  operat- 
ing expenses. 

[December  19,  1916.] 

Heabino  to  pass  upon  cost  of  water  extension,  for  purposes  of 
fixing  amount  of  consumers'  guaranty ;  certain  items  excluded. 

By  the  Commission :  In  the  foregoing  case  the  Augusta  Water 
District  was  required  to  make  a  certain  extension  on  Oilman 
street,  conditional  on  the  filing  by  the  persons  for  whose  benefit 
the  extension  was  to  be  made  of  a  guaranty  to  pay  a  return  equal 
to  not  less  than  6  per  cent  on  the  cost  of  said  extension  as  certified 
by  this  Commission.  The  guaranty  was  filed,  the  extension  has 
been  completed,  and  the  district  has  presented  for  our  ini^ieotioa 
and  approval  the  attached  itemized  account  amounting  to  $1^* 
180.22. 

This  account  was  submitted  to  Messrs,  Cheney  &  Hallett,  the 
persons  directly  interested,  who  expressed  disapproval  It  was 
thereupon  set  down  for  hearing  at  the  offices  of  the  Commission, 
December  5, 1916,  at  which  place  and  time  the  superintendent  of 
the  district  appeared  Vith  his  vouchers  and  submitted  himself  to 
examination  under  oath. 

[1]  The  correctness  of  all  of  the  items  except  the  first  and  last 
was  satisfactorily  shown.  The  first  item  is  a  charge  for  7^  tons 
of  cast-iron  pipe  at  $32.96  per  ton.  The  verdict  is  not  in  dis- 
pute, but  the  pipe  actually  cost  the  Augusta  Water  District 
$30.96  per  ton,  being  $27  per  ton  purchase  price  and  $3.96  per 
ton  for  freight 

The  pipe  was  purchased  by  the  district  in  1915.  The  cost 
in  the  market  had  advanced  $2  per  ton  when  it  was  used.  It 
was  therefore  charged  into  this  account,  as  a  basis  for  fixing  these 
consumers'  obligations  under  their  guaranty,  at  the  advanced 
price.  But  it  was  not  charged  to  the  district's  plant  account  at 
such  advance.  It  originally  was  part  of  a  larger  amount  pur- 
chased for  use  on  Bangor  street,  where  an  important  extension 
was  made  earlier  during  the  present  year.  This  amount  was  re- 
served for  the  Gilman  street  extension. 

Mr.  Albee,  superintendent  of  the  Augusta  Water  District, 
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Q.  At  what  price  is  the  pipe  laid  on  Bangor  street  charged  to 
your  plant  cost,  ccAstruction  cost  of  your  system  as  a  whole  t 

A.  $30.96. 

Q.  That  is  the  actual  cost  of  the  pipe  to  you  when  it  was 
bought? 

A,  Yes,  sir. 

Q.  Without  regard  to  the  increase  in  price  this  year  f 

A.  Yes,  sir. 

Q.  Assuming  that  you  are  credited  with  this  pipe  for  the 
Oilman  street  extension  at  the  advanced  price,  how  will  you  en- 
ter the  cost  of  that  job  on  your  construction  cost  in  your  books  ? 

A.  Well,  this  has  all  been  charged  to  distribution  mains,  and  it 
would  go  in  same  as  Bangor  street.     It  would  be  $30.96. 

Q.  So  that  your  records  will  show  that  your  plant  system  has 
been  increased  a  less  amount  than  the  amount  that  these  people 
are  being  charged  a  return  on } 

A.  It  would. 

Neither  the  admitted  facts  nor  the  spirit  of  the  original  order 
in  this  case  would  warrant  fixing  this  price  for  purposes  con- 
nected with  the  guaranty  at  a  higher  rate  than  that  diarged  for 
the  same  pipe  used  on  a  street  where  service  was  being  given 
voluntarily  without  any  special  guaranty.  This  item  will  be 
reduced  to  $30.96  per  ton. 

[2]  The  last  item  in  the  account  is :  "For  use  of  boiler,  jack 
hammer,  drills,  tools,  superintendence,  insurance  on  men,  etc., 
10  per  cent,  $107.29." 

The  superintendence  referred  to  is  that  of  the  regular  super- 
intendent of  the  district,  employed  permanently  at  $1,200  per 
year  to  devote  all  of  his  time  to  the  business  of  the  district.  The 
boiler  and  tools  mentioned  are  those  owned  and  used  by  the  dis- 
trict in  its  construction  work  generally.  "Insurance  on  men" 
has  reference  to  liability  insurance  under  the  Workmen's  Com- 
pensation Act 

None  of  these  charges  go  into  construction  account 

Mr.  Albee,  testifying  to  this  item,  said : 

Q.  On  your  Bangor  street  job  or  any  of  these  other  jobs,  have 
you  charged  any  overhead  percentage! 
A.  We  never  hava 
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Q.  So  that  when  the  expense  of  one  of  these  other  jobs  is 
added  to  your  construction  cost  for  plant  account^  is  there  any 
percentage  item  in  it  ? 

A.  No. 

Q.  When  this  Gihnan  street  job  goes  into  your  plant  account, 
would  this  item  for  percentage  be  added  as  part  of  the  cost? 

A.  I  donH  think  so.     It  never  has  been. 

Q.  That  would  be  the  same  as  you  have  explained  your  prac- 
tice with  reference  to  the  pipe  ? 

A.  Yes,  sir. 

Such  charges  as  those  constituting  this  item  are  treated  by  the 
district  as  operating  charges.  They  are  part  of  the  entire  sum 
which  the  annual  rates  are  intended  to  pay.  The  minimum 
contribution  which  these  guarantors  are  required  to  make  toward 
that  sum  is  6  per  cent  on  the  construction  cost.  To  add  to  con- 
struction cost  any  part  of  operating  expense  for  the  purpose  of 
measuring  their  liability  would  be  to  add  to  the  principal,  in  ad- 
vance, some  part  of  the  interest  which  the  promisor  ought  to 
pay,  and  to  multiply  the  sum  by  his  rate  per  cent  to  get  the 
amount  which  he  must  pay. 

It  can  make  no  difference  that  some  of  these  charges  might, 
uiMler  some  conditions,  go  into  plant  account.  They  do  not  do 
so  under  the  practice  pursued  by  this  utilily,  and  cannot  be  al- 
lowed in  this  casa 

We  find,  and  hereby  certify,  that  the  cost  of  the  extension  on 
Gilman  street  on  which  Messrs.  Frank  S.  Cheney  and  Clarence 
Hallett  are  liable  under  their  said  guaranty  is  $1,067.93. 

Given  under  the  hand  and  seal  of  the  Public  ITtilities  Conmiis- 
sion,  at  Augusta,  this  19th  day  of  December,  a.  n.  1916. 

Public  Utilities  Commission  of  Maine,  Benj.  F.  Cleaves^  Wm. 
B.  Skelton,  Chas.  W.  Mullen. 


MICHIGAN  RAILROAD   COMailSSION. 

KB  PBRE  MAKQUETTE  BAILEOAD  COMPANY^ 
[D-1037.] 

Security  issues  ^^  Reorganization —  Valuation, 

1.  The  Michigan  Railroad  Commission  will  not  withhold  approval 
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of  A  plan  of  reorganization  of  a  railroad  company  merely  because  it 
provides  for  the  issuance  of  securities  in  excess  of  the  estimated  cost 
of  reproduction  of  the  property,  less  depreciation,  as  determined  by 
a  previous  valuation  under  the  direction  of  ihe  0<HnmiBsion;  nor  will 
it  await  the  receipt  of  similar  estimates  of  value  in  preparation  by  the 
Interstate  Ck>mmerce  Commission,  since  such  estimates  are  not  a  posi- 
tive and  determining  factor  on  the  question  of  just  capitalization. 
Security  issues '■^  Physical  value '^  StattUory  requirements, 

2.  Under  a  statute  reqpdring  a  Commission,  upon  granting  ap- 
proval of  a  proposed  security  issue,  to  certify  that  the  stock  or  bonds 
are  "reasonably  required  for  the  purposes  of  the  corporation/'  the 
Commission  is  not  limited  to  the  approval  of  only  such  issues  as  are 
based  upon  the  physical  value  of  the  company's  property,  but  is  bound 
to  exercise  a  wise  discretion,  especially  in  dealing  with  capitalization 
involving  a  transition  from  the  old  situation  prior  to  regulation  to 
the  new  conditions  under  regulation. 

Security    issues  ^^  Reorganization '•^  Approval    where     tmpitalization 
exceeds  value, 

3.  A  plan  for  the  reorganization  of  a  railroad  company  was  tenta- 
tively approved,  although  it  involved  the  issuance  of  securities  con- 
siderably in  excess  of  the  probable  physical  value  of  the  property,  it 
appearing  that  the  public  interest  would  be  promoted  thereby. 

[September  1,  1916.] 

Petition  for  authority  to  issue  stock,  bonds,  and  mortgages 
according  to  a  plan  of  reorganization ;  tentative  approval  granted. 

Appearances:  Seward  L.  Merriam,  General  Solicitor,  Pere 
Marquette  Bailroad  Company;  Shields  &  Silsbee,  Attorneys, 
representing  Bondholders'  Committee;  Hon.  Grant  Fellows,  At- 
torney GeneraL 

OPINION. 

Hemans,  Chairman:  The  Pere  Marquette  Railroad  Com- 
pany is  a  corporation  organized  under  the  laws  of  the  state  of 
Michigan  with  extensive  mileage  within  the  state.  Since  April 
5,  1912,  the  property  and  operations  of  the  company  have  been 
in  the  hands  of  receivers  appointed  by  the  district  court  for  the 
eastern  district  of  Michigan.  For  some  time  past  negotiations 
have  been  in  progress  between  the  various  classes  of  security 
holders  on  the  property  of  the  company  which  have  now  reached 
a  point  where  it  is  believed  a  reorganization  of  the  company  is 
^possible  and  the  property  taken  from  the  control  of  the  court. 

To  that  end  the  petition  in  this  matter  has  been  filed  to  obtain, 
in  advance  of  the  actual  reorganization,  the  tentative  order  or  ex- 
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pression  of  the  Commission  on  the  various  phases  of  the  pro- 
posed plan  of  reorganization,  the  application  being  presented 
out  of  its  technical  order  because  as  a  practical  matter  the  com- 
pany cannot  be  reorganized  nor  given  the  funds  required  to  be 
obtained  and  held  so  as  to  be  available  for  the  efifective  carrying 
out  of  any  reorganization  plan  unless  it  could,  be  ascertained  in 
advance  whether  such  plan  would  bg  acceptable  to  the  Commis- 
sion, which  must  authorize  the  issuance  of  stocks  and  bonds  under 
the  provisions  of  law. 

Full  and  extended  hearings  have  been  had  upon  the  applica- 
tion, and  the  Commission  believe  that  a  more  comprehensive  un- 
derstanding of  the  proposed  plan  of  reorganization  can  be  had 
if  it  is  preceded  by  a  succinct  history  of  the  evolution  and  de- 
velopment of  the  property. 

The  present  Pere  Marquette  property  is  a  consolidation  of  the 
properties  of  three  major  railway  organizations,  the  Flint  &  Pere 
Marquette  Kailroad  Company,  the  Chicago  &  West  Michigan 
Railway  Company,  and  the  Detroit,  Grand  Rapids,  &  Western 
Railroad  Company,  which  was  consumimated  in  December,  1899, 
and  became  effective  January  1,  1900. 

The  pioneer  Flint  &  Pere  Marquette  Railway  Company  filed 
its  articles  of  association  in  the  office  of  the  secretary  of  state  at 
Lansing,  January  22,  1857.  The  first  completed  section  of  rail- 
road of  this  company,  being  26.1  miles  in  length  from  East  Sagi- 
new  to  Mt.  Morris,  was  opened  on  January  20,  1862.  Such 
was  the  class  of  physical  construction  and  financial  problems  that 
it  required  more  than  twelve  years  of  continuous  effort  to  ex- 
tend this  line  170.9  miles  so  as  to  connect  the  cities  of  Flint  and 
LudingtoiL  Entrance  into  Detroit  was  securi9d  in  January, 
1865,  for  a  short  time  over  the  rails  of  the  Flint  &  Holly  Rail- 
way and  the  Detroit  &  Milwaukee  Railroad,  later  over  the  rails 
of  the  Holly,  Wayne,  &  Monroe  Railroad  as  far  as  Wayne,  and 
over  the  rails  of  the  Michigan  Central  from  Wayne  to  Detroit. 
This  arrangement  continued  until  January,  1893,  at  which  time 
the  Fort  Street  union  depot  became  the  terminal  of  the  Flint 
&  Pere  Marquette,  trackage  rights  to  this  terminal  being  obtained 
from  Plymouth  to  Oak  over  the  rails  of  the  Detroit,  Lansing,  & 
Northern,  from  Oak  to  Delray  over  a  line  jointly  owned  by  the 

Flint  &  Pere  Marquette  and  the  Detroit,  Lansing,  &  Northern, 
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and  from  Delray  to  Third  street,  Detroit,  by  leases  from  the 
Detroit  Union  Eailroad  Depot  &  Station  Company  and  the  Fort 
Street  Union  Depot  Company,  Between  the  dates  of  its  organ- 
ization and  the  year  1879,  the  mileage  o£  the  Flint  &  Pere  Mar- 
quette was  considerably  augmented  through  absorption. by  pur- 
chase of  or  consolidation  with  the  Bay  City  &  East  Saginaw 
Baibroad  Company;  Holly,  Wayne,  &  Monroe  Railway  from 
Holly  to  Monroe;  Flint  River  Railroad,  Flint  to  Otter  Lake; 
Cass  River  Railroad,  East  Saginaw  to  Vassar;  East  Saginaw  & 
St.  Clair  Railroad,  a  Saginaw  city  belt  line;  the  Saginaw  & 
Clare  County  Railroad  from  Clare  to  Harrison  and  the  Sagi- 
naw &  Mt.  Pleasant  Railroad  Company  from  Coleman  to  Mt. 
Pleasant.  In  1879,  the  Flint  &  Pere  Marquette  Railway,  being 
unable  to  earn  operating  expenses  and  interest  on  its  bonded 
debt,  was  on  July  1st  of  that  year  placed  in  the  hands  of  Henry 
C.  Potter  as  receiver  by  the  Federal  court  of  the  eastern  district 
of  Michigan.  A  committee  representing  the  consolidated  bonds 
of  the  company  purchased  the  property  August  1,  1880,  and 
reorganized  the  property  as  the  Flint  &  Pere  Marquette  Rail- 
road Company,  filing  articles  August  31,  1880.  In  1881  the 
Flint  &  Pere  Marquette  Railroad  Company,  through  a  subsidiary 
company,  constructed  a  line  from^  Walhalla  to  Manistee.  On 
April  1,  1889,  the  Flint  &  Pere  Marquette  purchased  and 
absorbed  several  narrow-gauge  lines  in  the  Thumb  district  of 
Michigan,  the  same  extending  from  East  Saginaw  to  Poii: 
Huron,  Port  Huron  to  Harbor  Beach,  Palms  to  Port  Austin, 
and  Port  Hxiron  to  Almont.  These  lines,  comprising  a  mileage 
of  227,21  miles,  were  later  reconstructed  as  standard  gauge  rail- 
roads. In  1896  the  Flint  &  Pere  Marquette  Railroad  Company 
secured  its  entrance  into  Toledo  through  the  construction  of  a 
line  from  Monroe  to  Alexis  and  by  a  lease  of  trackage  rights 
from  the  Ann  Arbor  Railroad  from  Alexis  into  Toledo. 

The  story  of  the  development  of  the  Chicago  &  West  Michigan 
Railway  Company  property  varies  little  from  that  already  re- 
counted of  the  Flint  &  Pere  Marquette.  The  immediate  prede- 
cessor of  the  Chicago  &  West  Michigan  Railway  Company  was 
the  Chicago  &  Michigan  Lake  Shore  Railroad  Company.  In 
1870  this  company  opened  for  traffic  a  line  of  railroad  between 
New  Buffalo  and  St  Joseph.    By  1876  this  company  had  ap- 
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proximately  242  miles  of  railroad  in  the  state  of  Michigan.  By 
laborious  effort  this  line  had  been  extended  £rom  St  Joseph  to 
Grand  Junction^  then  to  Montague  and  Pentwater  with  branches 
fr^m  Holland  to  Grand  Eapids  and  from  Muskegon  to  Big 
Sapids.  In  the  last-named  year  it  anticipated  the  experience 
of  the  Pere  Marquette  in  that  it  was  unable  to  earn  operating 
expenses  and  interest  on  its  bonds  and  w^nt  into  the  hands  of  a 
receiver  to  be  under  the  control  of  the  oonrt  until  1879,  when  it 
was  reorganized  as  the  Chicago  &  West  Michigan  Bailroad  Com- 
pany. During  approximately  the  same  years  extensive  rail- 
way development  was  in  progress  north  of  the  city  of  Grand 
Eapids.  In  1872  the  Grand  Rapids,  Newaygo  &  Lake  Shore 
Eailroad  Company  opened  its  line  from  Grand  Eapids  to  Sparta, 
later  completed  sections  being  extended  to  Casnovia  and  to  Ne- 
waygo, the  extension  to  White  Cloud  being  ccHnpleted  in  1875. 
The  Grand  Haven  Eailroad  Company  projected  itb  line  from 
Allegan  to  Muskegon  in  1869  and  1870,  and  the  White  Eiver 
Eailroad  Company,  the  line  between  White  Cloud  and  Baldwin 
in  the  years  from  1880  to  1888.  All  of  these  lines  became  a 
part  of  the  property  of  the  Chicago  &  West  Michigan  Eailway 
Company  by  consolidation  on  October  1,  1881.  The  following 
year  the  company  extended  its  line  from  New  Buffalo  to  La- 
crosse, Indiana,  and  in  1890  a  further  extension  from  Baldwin 
to  Traverse  City.  Subsequently,  in  1892,  the  Chicago  &  North 
Michigan  Eailway  Company,  a  controlled  company,  constructed 
a  line  from  Traverse  City  to  Bay  View  and  a  branch  from  what 
is  now  Williamsburg  to  Elk  Eapids.  These  properties  in  1899 
became,  through  purchase,  a  part  of  the  property  of  the  Chicago 
&  West  Michigan  Eailway  Company.  The  property  of  the  Grand 
Eapids,  Kalkaska,  &  Southeastern,  extending  from  Eapid  City 
to  Stratford,  was  taken  over  by  the  Chicago  &  West  Michigan 
by  a  lease  in  1897,  later  to  become  a  part  of  the  Pere  Marquette 
Eailroad  Company  through  the  purchase  by  .that  company  of  all 
of  its  capital  stock. 

The  third  constituent  of  the  present  Pere  Marquette,  as  al- 
ready stated,  was  that  of  the  Detroit,  Grand  Eapids,  &  Western 
Eailroad  Company.  The  beginning  of  the  railroad  effcwrt  of 
this  company  was  in  the  Detroit  &  Howell  Eailroad  Company 
and  the  Howell  &  Lansing  Eailroad  Company,  incorporations  of 
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the  years  1864  and  1868,  respectively,  which  were  later  con- 
solidated to  form  the  Detroit,  Howell,  &  Tiansing  Kailroad  Com- 
pany. This  company  was  in  turn  succeeded  by  the  Detroit,  Lan- 
sing, k  Lake  Michigan  Kailroad  Company,  which  over  the  finan- 
cial difficulties  of  its  predecessors  waa  able  to  open  a  line  between 
Detroit  and  Lansing  in  1871.  In  1869,  three  years  following 
its  incorporation^  the  Ionia  &  TrfmsiTig  Railroad  Company  opened 
a  line  of  railroad  from  Iisnsing  to  Ionia.  The  year  following 
the  road  was  extended  to  Greenville,  and  during  the  same  year, 
through  purchase  and  consolidation,  became  a  pasrt  of  the  De- 
troit, Lansing,  &  Lake  Michigan  Railroad  Company's  property. 
In  1871  the  line  was  extended  from  Greenville  to  Howard  City, 
in  1873  from  Ionia  to  Stanton,  the  same  being  subsequently 
extended  from  point  to  point  until  its  completion  to  Big  Rapids 
in  1880.  The  Detroit,  Lansing,  &  Lake  Michigan  now  had  in 
operation  316  miles  of  railroad,  when  it  followed  the  unfortunate 
experience  of  the  Flint  &  Pere  Marquette  Railway  and  the 
Chicago  &  Michigan  Lake  Shore  Railroad,  and  was  placed  in 
the  hands  of  receivers  because  of  inability  to  pay  operating  ex- 
penses and  interest  upon  its  bonded  debt  The  property  was  sold 
at  judicial  sale  in  1876,  the  purchasers  filing  articles  of  reorgani- 
zation under  the  name  of  the  Detroit,  Lansing,  &  Northern  Rail- 
road Company.  During  the  deeade  from  1870  to  1880  several 
minor  railroad  properties  were  constructed  that  later  became  a 
part  of  the  Detroit,  Lansing,  &  Northern  property.  In  1878 
the  Saginaw  Valley  &  St.  Louis  Railroad  Company  constructed 
a  line  from  Faines  junction  to  St  Louis,  and  in  1879  the  Sagi- 
naw &  Grand  Rapids  Railroad  Company  constructed  a  line  from 
St.  Louis  to  Alma,  in  which  year  both  properties  were  taken 
over  by  the  Detroit,  Lansing,  &  Northern,  the  line  from  Kidd- 
ville  to  Belding  having  become  a  part  of  the  Detroit,  Lansing, 
&  Northern  in  1876.  In  1875  the  Chicago,  Saginaw,  &  Canada 
Railroad  Company  completed  a  line  of  railroad  from  St.  Louis 
to  Cedar  Lake,  later  extending  to  Lake  View,  and  in  1883  it  was 
sold  to  parties  in  the  interest  of  the  Detroit,  Lansing,  &  North- 
em  Railroad  as  the  result  of  reoeiverships  and  foreclosure  sale. 
This  company  operated  it  under  the  name  of  the  Saginaw  & 
Western  Railroad  Company.    It  was  extended  from  Lake  View 
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Grand  Eapids,  &  WestenL  The  connection  between  Lansing 
and  Grand  Rapids  was  ultimately  supplied  by  the  line  betwecB 
Grand  Ledge  and  Grand  Rapids,  which  was  opened  for  business 
in  August,  1888,  and  constructed  by  the  Grand  Rapids,  Lan- 
sing, &  Detroit  Railroad  as  a  part  of  the  Detroit,  Lansing,  & 
Northern.  The  Detroit,  Lansing,  &  Northern  now  suffered  the 
fate  of  its  predecessor,  the  Detroit,  Lansing,  &  Lake  Michigan. 
It  was  unable  to  earn  operating  expenses  and  interest  upon  its 
bonded  debt,  and  on  the  1st  day  of  April,  1896,  it  was  placed  in 
the  hands  of  receivers  to  be  sold  in  the  latter  part  of  the  year 
to  representatives  of  the  bondholders,  and  reorganized  under  tiie 
name  of  the  Detroit,  Grand  Rapids,  &  Western  Railroad  Com- 
pany. The  plan  of  reorganization  of  this  company  included  also 
a  consolidation  of  the  capital  stock  and  corporate  property  of 
the  Saginaw  &  Grand  Rapids  Railroad  Company,  Grand  Rapids^ 
Lansing,  &  Detroit  Railroad  Company,  Saginaw  &  Western 
Railroad  Company,  and  Saginaw  Valley  &  St.  Louis  Railroad 
Company,  which  was  effected,  its  property  comprising  approxi- 
mately 450  miles  of  line. 

It  thus  appears  that  the  story  of  the  evolution  of  the  Pere 
Marquette  Railroad  Company  property  is  the  story  of  the  evo- 
lution of  practically  every  railroad  property  during  the  past 
half  century.  No  well  thought-out  plan  for  a  system  of  transr 
portation  was  in  contemplation  from  the  beginning.  Its  c<xn- 
posite  parts  have  in  most  instances  been  constructed  under  great 
difficulties  by  different  interests,  the  primary  purpose  being  in 
most  instances  to  furnish  transportation  facilities  to  new  and 
isolated  communities;  in  the  beginning  the  projectors  of  the 
various  properties  working  more  or  less  blindly  for  the  develop- 
ment of,  firstly,  their  communities,  and,  secondly,  their  state. 

From  the  beginning  no  less  than  108  corporations  have  had 
to  do  with  the  conceiving  and  projecting  of  the  various  parts 
of  the  Pere  Marquette  property.  In  the  active  work  of  construc- 
tion the  following  fifty-one  active  companies  have  had  a  part: 

The  Bay  City  &  East  Saginaw  Railroad  Company. 

Benton  Harbor,  Coloma,  &  Paw  Paw  Lake  Railway  Company, 
a  train  railway  company. 

Cass  River  Railroad  Company. 

Chicago,  Saginaw,  &  Canada  Railroad  Company. 
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Chicago  &  West  Michigan  Railway  Company. 

Chicago  &  West  Michigan  Bailroad  Company. 

Chicago  &  North  Michigan  Bailroad  Company. 

Chicago  &  Michigan  Lake  Shore  Railroad  Company. 

Detroit,  Lansing,  &  Lake  Michigan  Railroad  Company. 

Detroit,  Lansing,  &  Northern  Railroad  Company. 

Detroit  &  Howell  Railroad  Company. 

Detroit,  Howell,  &  Lansing  Railroad  Company. 

East  Saginaw  &  St  Clair  Railroad  Company. 

Erie  &  Huron  Raiboad  Company. 

Flint  River  Raiboad  Company. 

Flint  &  Pere  Marquette  Railway  Company. 

Flint  &  Pere  Marquette  Railroad  Company. 

Flint  &  Holly  Railroad  Company. 

Grand  Rapids  &  Lake  Shore  Railroad  Company. 

Grand  Rapids,  Newaygo,  &  Lake  Shore  Railroad  Company. 

Grand  Rapids,  Kalkaska,  &  Southeastern  Railroad  Company. 

Grand  Rapids,  Lansing,  &  Detroit  Railroad  Company. 

Grand  Rapids,  Belding,  &  Saginaw  Railroad  Company. 

Holly,  Wayne,  &  Monroe  Railroad  Company. 

Huron  &  Western  Railroad  Company. 

Howell  &  Lansing  Raiboad  C<»npany. 

Harhor  Beach  &  Port  Hope  Raiboad  Company. 

Ionia  &  Lansing  Raiboad  Company. 

Ionia,  Stanton,  &  Northern  Raiboad  Company. 

Lake  Erie  &  Detroit  River  Railway  Company. 

Lowell  &  Hastings  Railroad  Cmnpany. 

London  &  Port  Stanley  Railroad  Company. 

Manistee  Raiboad  Company. 

Michigan  Lake  Shore  Railroad  Company. 

Milwaukee,  Benton  Harbor,  &  Columbus  Railway  Company. 

Musk^on  &  Ferrysburg  Raiboad  Company. 

Monroe  &  Toledo  Raiboad  Company. 

Paw  Paw  Railroad  Company. 

Pere  Marquette  Raiboad  of  Indiana. 

Port  Huron  &  N^^rthwestem  Raiboad  Company. 

Port  Huron  &  Southwestern  Railway  Company. 

Saginaw  &  Clare  County  Railroad  Company. 

Saginaw  &  Mt.  Pleasant  Railroad  Company. 
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Saginaw  Valley  &  St  Louis  Bailroad  Conipany. 

Saginaw  &  Grand  Eapids  Bailroad  Company. 

Saginaw  &  Western  Railroad  Company. 

Saginaw,  Tuscola,  &  Huron  Railroad  Company. 

St  Joseph  Valley  Railroad  Company. 

Sanilac  Railroad  Company. 

Toledo  &  South  Haven  Railroad  Company. 

White  River  Railroad  Company. 
'  Growing  out  of  the  economic  needs  of  the  state  and  its  con- 
stituent parts  for  enlarged  transportation  facilities,  the  Pere 
Marquette  Railroad  Company  was  organized  November  1,  1899. 
It  sought  to  amalgamate  the  properties  of  the  Flint  &  Pere  Mar- 
quette Railroad  Company,  the  Detroit,  Grand  Rapids,  &  West- 
em  Raiboad  Company,  and  the  Chicago  &  West  Michigan  Rail- 
way Company,  and  to  that  end  perfected  a  plan  and  agreement 
for  the  nnion  and  readjustment  of  the  capital  stock  of  these 
companies.  Deeds  to  the  various  properties  were  passed  and  the 
Pere  Marquette  Railroad  Company  took  possession  of  the  various 
properties  on  January  1,  1900. 

Following  the  consolidation  of  the  properties,  the  Pere  Mar- 
quette took  over  the  line  of  the  Saginaw,  Tuscola,  &  Huron  Rail- 
road Company,  from  Saginaw  to  Bad  Axe,  on  a  long-term  lease, 
and  assumed  the  first  mortgage  bonds  of  the  leasing  company 
amounting  to  $1,000,000.  At  about  tiie  same  time  it  purchased 
the  line  between  Belding  and  Freeport  from  the  Grand  Rapids, 
Belding,  &  Saginaw  Railroad  Company,  and  assumed  its  first- 
mortgage  bonds  amounting  to  $260,000.  In  1901  it  constructed 
and  put  into  operation  a  line  between  Greenville  and  Stanton, 
Michigan.  In  1903  it  purchased  the  line  from  South  Haven  to 
Lawton,  Michigan,  from  the  South  Haven  &  Eastern  Railroad 
Company,  the  line  from  Benton  Harbor  to  Buchanan  from 
the  Milwaukee,  Benton  Harbor,  &  Columbus  Railroad  Company, 
and  the  line  from  Coloma  to  Paw  Paw  Lake  from  the  Benton 
Harbor,  Coloma  &  Paw  Paw  Lake  Railway  Company,  a  train 
railway  company;  while  during  the  same  year  the  line  from 
Sanilac  Center  was  extended  to  Poland,  Michigan,  as  was  the 
extension  from  Harbor  Beach  to  Port  Hope. 

In  January,  1908,  in  pursuance  with  the  plan  previously  ma- 
tured to  make  the  Pere  Marquette  a  through  line  from  Chicago 
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to  Euffalo  with  such  rosoHuig  advantages  as  would  come  from 
through  traffic  and  the  longer  haul  upon  the  tonnage  originating 
upon  its  various  lines,  the  Pere  Marquette  purchased  the  capital 
stock  of  the  Lake  Erie  &  Detroit  Eiver  Railway  Company,  whose 
line  extended  from  Walkerville  to  St.  Thomas,  Ontario,  and 
from  Samia  to  Rond  £au,  Ontario,  with  trackage  rights  o^er 
the  line  of  the  London  &  Port  Stanley  from  London  to  Port 
Stanley,  Ontario.  At  about  the  same  time  the  Pere  Marquette, 
by  lease  from  the  Canada  Southern  Railroad  Company  and  the 
Michigan  Central  Railroad  Company,  and,  in  1904,  with  the 
New  York  Central  &  Hudson  River  Railroad  Company,  obtained 
trackage  rights  into  Buffalo.  The  contract  with  the  Michigan 
Central  Railroad  Company  and  the  Canada  Southern  Railway 
Company  also  provided  for  trackage  rights  over  the  line  from 
St  Clair  junction  to  Courtright,  Ontario.  To  facilitate  the 
Chicago  connection,  a  line  was  built  from  New  Buffalo  to  Por- 
ter, Indiana,  and  as  a  part  of  the  same  scheme  an  agreement 
was  made  with  the  Lake  Shore  &  Michigan  Southern  Railroad 
for  trackage  rights  over  their  line  from  Porter  to  Pine,  Indiana, 
from  which  point  trackage  rights  were  secured  to  the  Grand 
Central  station  at  Harrison  street,  Chicago,  over  the  lines  of 
the  Chicago  Terminal  Transfer  Railroad  Company.  The  track- 
age arrangements  with  the  latter  company  were  not  wholly  satis- 
factory, and  to  eiqpedite  train  movements  a  later  trackage  agree* 
ment  was  made  with  the  Pennsylvania  and  the  Chicago  &  Alton 
for  joint  use  of  their  tracks  for  Pere  Marquette  passenger  trains 
from  Clark  junction,  Indiana,  to  the  tracks  of  the  Chicago  Ter- 
minal Transfer  Railroad  Company  at  Sixteenth  street,  Chicago. 
In  1903  the  Pere  Marquette  Railroad  Company,  for  the  pur- 
pose of  insuring  a  permanent  fuel  supply  and  promoting  coal 
shipments,  became  the  purchaser  of  the  Wolverine  Coal  Com- 
pany near  Bay  City,  and  the  stock  of  the  Huron  &  Western 
Railroad  Company  which  connected  that  property  with  the 
previously  owned  lines  of  the  company.  At  about  the  same  time 
it  became  interested,  with  the  Bessemer  &  Lake  Erie  Railroad 
of  Ohio,  in  the  Marquette  &  Bessemer  Dock  &  Navigation  Com- 
pany, a  company  designed  to  facilitate  the  transportation  of  coal 
across  Lake  Erie  from  Conneaut  Harbor,  Ohio,  to  the  lines  of 
the  Pere  Marquette  at  Port  Stanley. 
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The  obligations  and  losses  that  resulted  to  the  Pere  Marquette 
in  the  years  1904  and  1905,  through  its  purchase  of  the  stock  of 
the  Chicago,  Cincinnati,  &  Louisville,  the  stock  of  the  Toledo 
Railroad  &  Terminal  Company,  and  in  turn  having  a  practical 
control  of  its  own  stock  purchased  by  the  Cincinnati,  Hamilton, 
&  Dayton,  need  only  be  mehtioned.  The  results  of  the  trans- 
actions were  in  a  degree  disastrous  to  the  Pere  Marquette,  but 
the  total  losses  which  they  represented  were  negligible  as  bearing 
upon  the  question  of  prosperity  of  the  company  as  a  whole,  the 
losses  such  as  they  were  being  now  represented  by  securities  in 
the  hands  of  the  public,  who  are  admittedly  free  from  any  blame 
in  the  matter. 

In  December,  1905,  the  Pere  Marquette  suffered  the  experi- 
ence of  its  previi^us  constitu^it  parts.  It  was  unable  to  earn 
operating  expenses  and  interest  upon  the  bonded  debt,  and  passed 
into  the  hands  of  Judson  Harmon  sk  receiver.  This  receiver- 
ship continued  until  December,  1907.  At  this  time  a  plan  of 
reorganization  was  perfected,  consolidating  the  Pere  Marquette 
in  Michigan  and  the  Pere  Marquette  of  Indiana,  which  latter 
company  had  been  organized  for  the  building  of  the  line  for  the 
Chicago  connection  in  the  state  of  Indiana.  The  plan  of  re- 
organization which  was  ultimately  effected  contemplated  the 
issuance  of  a  total  of  $28,500,000  caj>ital  stock,  which  was  equal 
in  amount  to  the  capital  stock  of  the  companies  making  the  con- 
solidation and  reorganization;  $500,000  was  to  be  exchanged 
par  for  par  for  the  stock  of  the  Pere  Marquette  of  Indiana,  and 
the  $28,000,000  on  the  same  basis  for  the  stock  of  the  Pere  Mar- 
queftte  of  Michigan.  The  plan  of  reorganization  likewise  con- 
templated the  issuance  of  $5,000,000  of  debentures,  barely  suffi- 
cient to  pay  the  floating  indebtedness  of  the  company  and  the 
cost  of  the  receivership.  These  debentures  were  ultimately  taken 
by  the  stockholders  of  the  company.  Under  this  plan  of  reorgani- 
zation the  property  was  taken  from  the  control  of  the  receiver- 
ship and  placed  under  the  control  of  its  owners,  but  the  plan  of 
reorganization  had  made  practically  no  provision  for  the  exten- 
sive betterments  and  improvements  demanded  of  the  cwnpany 
by  a  rapidly  developing  state.  Lack  of  adequate  facilities  and 
possibly    inefficiency    in    management    contributed    to    annual 
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frequency  until  the  company  was  again  no  longer  able  to  pay 
the  coBt  of  operation  or  interest  upon  its  bonded  debt,  or  to 
obtain  authority  from  the  Michigan  Railroad  Commission  for 
further  loans  even  if  they  could  have  been  effected.  It  again, 
in  April,  1912,  went  into  the  hands  of  receivers,  who  are  still  in 
charge  of  the  property. 

The  value  which  should  be  represented  in  the  capitalization 
of  the  Fere  Marquette  is  a  question  most  difficult  of  determina- 
tion. As  appears  from  the  preceding  somewhat  extended  state- 
ment, the  present  Pere  Marquette  property  is  the  result  of  the 
efforts  of  no  less  than  fifty-one  active  corporations,  most  of  whom 
labored  under  pioneer  conditions.  That  the  resultant  aggregate 
capitalization  of  these  fifty-one  companies  should  be  much  higher 
than  the  capitalization  of  a  like  property  conceived  and  con- 
structed by  one  organization  is  a  reasonable  inference.  Unfor- 
tunately the  records  seem  to  be  only  fragmentary  as  to  the  basis 
of  the  capitalization  of  the  earlier  companies.  As  the  various 
properties  have  been  developed  and  brought  into  consolidation 
in  the  larger  aggregates,  the  capital  stock  of  the  lesser  companies 
has  been  surrendered  and  its  equivalent  in  par  value  accepted 
in  the  reorganized  corporation  until  ultimately  in  the  present 
company  it  has  become  the  $28,500,000  of  authorized  capital 
stock.  The  basis  of  much  of  this  stock  is  primary  issues  of  stock 
in  other  companies  a  half  century  ago. 

The  bonds  on  the  Pere  Marquette  property  are  of  four  classes : 
First,  those  secured  by  mortgages  upon  the  various  divisions  and 
known  generally  as  divisional  or  underlying  bonds ;  second,  those 
issued  subsequently  to  the  consolidation  and  secured  by  mortgage  * 
upon  the  entire  property,  and  subject  to  the  divisional  mortgages, 
and  denominated  general  mortgage  bonds;  third,  a  series  of 
bonds  subject  to  the  general  mortgage  bonds  and  generally  re- 
ferred to  as  collateral  trust  bonds;  and,  fourth,  the  debenture 
bonds  issued  as  a  part  of  the  plan  of  the  reorganization  of  1907. 

The  amoimt  of  capital  stock,  bonds,  notes,  and  other  obliga- 
tions of  the  Pere  Marquette  Eailroad  Company  outstanding  as 
of  July  1,  1916,  is  as  follows: 

Underlying  Bonds: 

F.  &  P.  M.  R.  R.,  1st  mortgage  6%  gold  bonda $4,000,000 

F.  &  P.  M.  R.  R.,  let  mortgage  4%  gold  bonds 1,000,000 

F.  &  P.  M.  R.  R.,  Toledo  Div.  Ist  mortgage  5%  gold  bonds  400,000 
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F.  &  P.  M.  R.  R.,  Pt.  Huron  Div.  Ist  mortgage  5%  gold  bonds  3,825,000 

F.  &  P.  M.  R.  R.,  Ist  consolidated  mort^e  5%  gold  bonds  2,850,000 

G.  &  W.  M.  K  R.  Co.,  l8t  mortgage  5%  bondi 5,756,000 

C.  &  N.  M.  R.  R.  Co.,  Ist  mortgage  5%  bonds 1,667,000 

B.  6.  R.  &  W.  R.  R.  Co.,  Ist  mortgage  4%  bonds 5,379,000 

S.  T.  &  H.  R.  R.  Co.,  1st  mortgage  4%  gold  bonds  1,000,000 

G.  R.  B.  &  S.  R.  R.  Co.,  1st  mortgage  6%  gold  bonds 260,000 

P.  M.  R.  R.  Co.,  of  Indiana,  1st  mortgage  4%  bonds 675,000 

Total  underlying  bonds    $26,314,000 

General  Mortgage  Bonds: 

P.  M.  R.  R.  Co.,  oonsolidated  mortgage  4%  gold  bonds  ....  $8,382,000 

P.  M.  R.  R.  Co.,  refunding  mortgage  4%  gold  bonds 14,789,000 

P.  M.  R.  R.  Co.,  improvement  and  refunding  general  mort- 
gage 6%  bonds  17,157,942 

Total  general  mortgage  bonds  $40,328,942 

Collateral  Tnut  Bonds: 

P.  M.  R.  R.  Co.,  collateral  trust  indenture  4%  bonds .  $2,870,000 

P.  M.  R.  R.  Co.,  Lake  Erie  Div.,  collateral  trust  indenture 

4i%    bonds    3,000,000 

P.  M.  R.  R.  Co.,  collateral  trust  6%  notes 2,125,884 


Total  oollateral  trust  bonds  $7,995,884 

Debenture  Bonde: 
P.  M.  R.  R.  Co.,  6%  debentures  $5,000,000 


Total  debenture  bonds   $5,000,000 

Total  of  aU  bonds   $79,638,826 

Capital  8 took: 

P.  M.  R.  R.  Co.,  Ist  preferred  stock  $10,929,800 

P.  M.  R.  R.  Co.,  2d  preferred  stock  968^80 

P.  M.  R.  R.  Co.,  common  stock   14,370,430 

P.  M.  R.  R.  Co.,  stock  liability  for  conversion  58,800 

$26,327,210 

Equipment  ohligatione $1,750,434 


BiUs  Payable: 

Old  Colony  Trust  Company  6%  notes $656,093 

Total  bills  payable $656,093 

Receivers*  Certificates: 

P.  M.  R.  R.,  4i%  receivers'  certificates,  dated  April  23,  1912  $605,000 
P.  M.  R.  R.,  6%  receivers*  certificates,  dated  June  1,  1912  . .  3,500,000 
P.  M.  R.  R.,  5%  receivers'  certificates,  series  ''B"  dated  Au- 
gust 1,  1914  1,237,000 

Total  receivers'  certificates $5,342,000 


Receii>er^  Notes   $725,000 


Grand  total   $114,439,623 

The  amounts  represented  in  the  above  tabulation  as  due  on 
the  improvement  and  refunding  5  per  cent  bonds  and  the  bal- 
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ance  of  the  five-year  collateral  trust  6  per  cent  notes  represent 
approximately  $9,500^0.  face  value  of  securities  in  excess  of 
the  sum  received  by  the  company;  bonds  to  approximately  that 
amount  which  had  been  pledged  as  security  for  loans  were  taken 
upon  foreclosure  upon  the  default  of  the  company  to  meet  its 
interest  charges.  The  amount  by  which  the  securities  taken  ex- 
ceeded the  amount  received  by  the  company  is  adjusted  in  the 
plan  of  reorganization.  The  annual  interest  charge  on  the  fore- 
going bonds  and  other  obligations  is  $4yl59,190y  and  there  has, 
as  of  the  1st  day  of  July,  1916,  been  an  interest  accumulation 
on  the  outstanding  obligations  of  the  company  to  the  amount  of 
$12,128,101,  making  a  total  of  outstanding  capital  stock  and 
securities  as  of  the  date  given  of  $117,811,339. 

The  integrity  of  the  bonded  debt  upon  the  Pere  Marquette 
system  has  been  the  subject  of  extended  investigation,  not  only 
by  this  Commission,  but  also  by  other  bodies  acting  imder  legal 
authority.  All  of  the  proceeds  of  the  bonded  debt  have  not  been 
wisely  expended,  but  the  amount  of  expenditures  from  the  funds 
derived  from  the  bonded  debt  against  which  criticism  may  be 
leveled  is  very  small  as  compared  to  the  total  indebtedness,  and 
we  cannot  but  concur  with  the  report  of  the  legislative  commit- 
tee which  in  1913  investigated  the  financial  affairs  of  the  Pere 
Marquette,  wherein  it  says:  "Much  has  been  said  and  printed 
about  watered  bonds,  but  your  committee  is  satisfied  that  the 
money  represented  by  the  funded  debt  of  approximately  $70,- 
000,000  has  been  paid  into  the  Pere  Marquette  corporation,  that 
all  of  the  bonds  are  honest;  that  none  of  them  are  watered,  and 
that  persons  owning  them  have  honest  claims  against  the  Pere 
Marquette  on  account  of  said  bonds." 

The  plan  of  reorganization  proposed  a  capitalization  for  the 
Pere  Marquette  Railroad  Company  of  approximately  $106,000,- 
000.  The  mortgage  which  is  to  secure  the  bond  issues  of  the 
company  is  to  be  for  the  face  amount  of  $75,000,000.  It  is 
to  be  a  first  mortgage  on  the  entire  property^  interests,  and 
franchises  of  the  Pere  Marquette  Railroad  Company  and  is  to 
bear  date  as  of  July  1,  1916,  and  mature  July  10,  1966. 
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Under  this  mortgage  it  is  proposed  to  issue: 

Series  "A"  bonds  to  the  par  amount  of $21J82,501.00 

Additional  issue,  series  "A"  bonds,  par  amount 5,870,000.00 

Series  ''B"  bonds  to  the  par  amount  of 8,479,000.00 

Five  per  cent  cumulative  prior  adjustment  stock,  par  value  of    11,200,011.50 

Five  per  cent  preferred  stock  12,449,244.00 

Ck>mmon  stock 45,219,255.00 

$104,991,011.50 

The  capital  stock  and  securities  above  enumerated  are  to  be 
used  in  retiring  capital  stock  and  various  note  and  bond  issues 
of  the  present  company,  and  to  yield  $16,000,000  of  cash  for 
the  immediate  purposes  of  the  company. 

In  the  proposed  capitalization  of  $105,000,000  for  the  re- 
organized company,  there  wiU  be  reflected  approximately  $88,- 
000,000  of  the  outstanding  capital  stock  and  secured  obligations 
of  the  present  Pere  Marquette  Railroad  Company,  and  $17,- 
000,000  of  stock  and  securities  for  new  capital  yielding  $16,000,- 
000  of  cash  of  which  approximately  $11,500,000  will  be  used 
to  satisfy  obligations  already  incurred,  and  $4,500,000  as  addi- 
tion to  working  capital,  and  for  additions,  betterments,  and 
improvements  to  the  property  that  are  properly  paid  for  from 
capital.  In  the  reorganized  company  the  total  bonded  debt 
becomes  $36,131,601  as  against  $79,638,826  of  the  present  com- 
pany, which  effects  an  annual  interest  reduction  of  $2,481,105. 
This,  as  wiU  be  readily  seen,  is  a  reduction  in  tte  fixed  charges 
upon  the  Pere  Marquette  Railroad  Company  property  of  the 
equivalent  of  nearly  6  per  cent  on  $50,000,000  annually.  It 
constitutes  what  may  be  said  to  be  the  most  important  achieve- 
ment of  the  proposed  plan  of  reorganization,  for  it  more  than 
cuts  in  two  the  fixed  charges  of  the  company  which  heretofore 
it  has  been  obliged  to  earn  as  an  annual  interest  obligation. 

The  cumulative  prior  adjustment  stock  of  the  reorganized 
company  will  be  entitled  to  a  5  per  cent  dividend  each  year, 
provided  it  is  earned,  before  any  dividend  is  paid  upon  other 
stock  of  the  company.  It  is  redeemable  at  par  plus  accrued 
dividends,  and  in  the  event  of  the  liquidation  of  the  company 
the  stock  and  accumulated  dividends  has  preference  over  other 
stock. 

The  cumulative  preferred  stock  will  be  entitled  to  a  6  per 
cent  dividend,  if  earned,  cumulative  at  1  per  cent,  2  .per  cent, 
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3  per  cent,  4  per  cent,  and  5  per  cent  annually  and  progressively 
on  and  after  July  1,  1917.  In  the  event  of  liquidation  of  the 
company  it  is  given  preference  both  as  to  the  face  value  of  the 
stock  and  accrued  dividends  subject  to  the  cumulative  prior 
adjustment  stock. 

Should  the  new  company  pay  its  annual  bond  interest,  and 
likewise  dividends  upon  its  two  classes  of  preferred  stock,  it 
would  still  be  at  an  annual  charge  of  $1,298,655  less  than  the 
fixed  charge  of  the  present  company  for  interest  alone. 

The  common  stock  of  $45,219,000  is  relatively  as  much  greater 
than  the  common  stock  of  the  present  company  as  the  bonded 
debt  of  the  proposed  company  wiU  be  less  than  the  bonded  debt 
of  the  present  company;  but  as  the  common  stock  is  not  a  fixed 
charge  upon  the  resources  of  the  company,  being  entitled  to 
dividends  if  earned  and  voted  after  bond  interest  has  been  paid 
and  the  claims  of  the  two  classes  of  preferred  stock  have  been 
satisfied,  its  burden  is  not  of  such  a  character  as  to  affect  the 
operation  of  the  property. 

[1]  Strong  arguments  have  been  presented  to  the  Commis- 
sion urging  the  refusal  of  its  approval  of  the  proposed  plan  on 
the  basis  that  the  total  capitalization  proposed  is  in  excess  of  the 
fair  value  of  the  physical  property  of  the  company.  The  physical 
property  of  the  Pere  Marquette  Eailroad  Company  as  appraised 
by  Dean  Mortimer  E.  Cooley,  in  1914,  under  the  direction  of 
the  Michigan  Eailroad  Commission,  showed  an  estimated  repro- 
duction cost  of  $96,962,771,  and  a  cost  of  reproduction  less 
depreciation  of  $78,545,241,  and  it  has  been  urged  upon  the 
basis  of  this  appraisal  that  the  Commission  should  withhold  its 
approval  from  any  plan  of  reorganization  that  proposes  a  capi- 
talization in  excess  of  approximately  $75,000,000,  and  as  bearing 
upon  the  same  proposition  the  Conmiission  has  been  strongly 
requested  to  withhold  its  decision  until  the  receipt  of  similar 
estimates  of  value  now  being  prepared  und^r  the  auspices  of 
the  Interstate  Commerce  Commission. 

In  our  opinion  the  engineering  estimate  of  the  reproduction 
cost  of  a  railroad  property,  while  a  most  valuable  aid  in  deter- 
mining the  question  of  the  just  capitalization  of  the  company, 
is  not  a  positive  and  determining  factor.  It  must  be  consid- 
ered in  connection  with  many  other  factors,  among  which  the 

P.U.R.1917B. 


Digitized  by 


Google 


672  MICHIGAN  RAILROAD  COMMISSION. 

particular  conditions  nnder  which  the  property  was  created  and 
developed  are  most  important,  for  even  a  state  should  not  be  a 
party  to  the  repudiation  of  that  which  has  been  created  in  accord- 
ance with  its  laws,  and  the  average  judgment  of  the  time.  It 
may  establish  a  new  order  for  the  future,  but  it  should  be  just 
to  the  past.  In  our  view,  any  disparity  that  may  develop  be- 
tween the  appraisement  already  made  of  the  Pere  Marquette 
Railroad  property  and  the  appraisement  now  being  perfected 
by  the  Federal  government,  if  any  such  disparity  shall  be  found, 
would  be  of  small  value  in  the  solution  of  the  problem  involved. 

[2]  The  law  under  which  the  Michigan  Railroad  Commission 
exercises  authority  in  the  premises,  and  over  tte  stock  and  bond 
issues  of  public  service  corporations  generally,  is  Act  No.  144 
of  the  Public  Acts  of  Michigan  for  1909.  By  its  terms  it  pro- 
vides that  tte  Commission,  in  granting  its  approval  of  a  pro- 
posed stock  or  bond  issue,  shall  certify  that  the  stock  or  bonds 
"are  reasonably  required  for  the  purposes  of  the  o(MT)oration" 
that  is  making  application  therefor. 

Since  the  enactment  of  the  statute  from  which  quotation  is 
made,  the  Commission  has  established  an  abnost  unbroken  line 
of  precedents  requiring  public  service  corporations  to  dispose  of 
their  capital  stock  at  par,  and  to  show  investment  of  the  proceeds 
of  their  stocks  and  bonds  in  physical  assets  at  fair  values.  While 
the  state  continues  to  require  a  par  value  for  capital  stock,  we 
believe  a  fair  interpretation  of  the  statute  is  one  that  requires 
corporations  now  being  created,  or  which  are  expending  the  pro- 
ceeds of  their  capitalization,  to  show  in  physical  properties  the 
par  value  of  their  stocks  as  well  as  the  proceeds  of  the  best  price 
obtainable  for  their  bonds.  We  do  not  believe  that  for  present 
and  future  purposes  corporate  stocks  and  bonds  can  be  said  to  be 
"reasonably  required"  upon  any  other  basis,  although  the  lan- 
guage of  the  statute  clearly  invests  the  Commission  with  au- 
thority to  allow  the  issuance  of  corporate  stocks  and  bonds  upon 
what  may  be  termed  a  more  liberal  basis,  or  upon  a  basis  in 
excess  of  physical  value  of  the  corporate  properties.  Had  the 
l^slature  intended  that  the  capitalization  of  all  public  service 
oorporations,  past  as  well  as  prospective,  should  be  upon  the 
basis  of  physical  value,  it  could  have  easily  made  such  an  intent 
plain.    By  requiring  the  Commission  to  certify  only  that  stocks 
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and  bonds  "are  reasonably  required,"  it  is  plain  beyond  reason- 
able argument  that  the  state  through  its  legislature  has  recog- 
nized that,  in  the  transition  from  the  old  to  new  conditions,  there 
are  practical  adjustments  that  must  be  made  in  the  capitaliza- 
tion of  the  corporations  involved,  and  that  the  Commission  is  to 
enforce  not  an  unvarying  rule,  but  is  to  exercise  a  wise  dis- 
cretion. '  With  no  class  of  corporations  is  the  recognition  of  the 
practical  problems  involved  more  necessary  than  with  railroad 
corporations  with  extensive  mileage,  the  sum  of  many  consolida- 
tions and  gradual  growth.  The  Pere  Marquette  Railroad,  as  al- 
ready recited  with  some  detail,  is  a  property  of  this  character. 
At  least  eighty-six  distinct  corporate  entities  have  had  to  do 
with  its  creation,  and  more  than  fifty  have  been  employed  in  the 
actual  construction  of  the  various  parts  of  the  system.  The 
capital  stock  not  only  of  the  constituent  parts,  but  of  the  pres- 
ent company,  has  been  issued  in  accordance  witiii  the  forms  of 
law  that  existed  at  the  time  of  issue.  On  no  lees  than  seven 
occasions  the  financial  affairs  of  companies  controlling  consid- 
erable portions  of  the  system  have  been  before  the  courts  in 
receivership  and  other  proceedings,  and  been  given  the  court's 
tacit  or  express  approval  To^ay  the  stock  of  the  company  is 
widely  distributed  and  owned  by  more  than  1,700  stockholders, 
the  int^rity  of  whose  ownership  no  one  questions.  At  the  time 
of  the  consolidation  of  the  properties  in  the  present  Pere  Mar- 
quette Railroad  the  details  of  the  stock  and  bond  issues  were 
fully  stated  to  the  state  authority  which  passed  upon  the  consoli- 
dation, and  received  its  tacit  approval.  These  are  facts  that 
must  be  considered  by  the  agency  of  the  state  that  now  gives  its 
approval  or  disapproval  to  the  readjustment  of  the  company's 
finances,  or  the  state  accept  the  charge  that  it  does  not  recognize 
the  moral  obligations  in  force  among  men.  There  are  likewise 
considerations  of  a  more  practical  nature  that  must  be  given 
consideration.  It  is  conceded  by  every  interest  that  has  ex- 
pressed its  views  to  the  Commission,  that  it  is  for  the  welfare 
of  the  whole  Pere  Marquette  property  and  the  state  at  large  that 
the  property  be  kept  together  as  one  systenL  The  segregation 
of  the  various  parts  as  independent  systems  would  only  retard 
development  and  place  the  several  parts  where  they  must  again 
begin  the  slow  work  of  consolidation  with  other  properties  to 
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meet  the  demands  of  modem  tranflportation,  A  refusal  to  recog- 
nize the  equities  of  the  less  valuable  interests  in  the  property  can 
only  invite  foreclosure  of  one  or  more  of  the  divisional  mort- 
gages and  a  breaking  up  of  the  larger  system  into  others  of  less 
capacity  for  service  to  the  traveling  and  shipping  public.  More- 
over, in  a  rapidly  developing  state  like  the  state  of  Michigan, 
one  of  the  most  difficult  problems  facing  transportation  lines  is 
the  securing  of  capital  sufficient  to  keep  pace  with  the  demands 
which  modem  conditions  impose  for  improved  faciliti^  and 
bettered  service.  Few  railroads  have  sufficient  revenues  to  meet 
the  demands  which  are  constantly  being  made  for  enlarged  and 
improved  equipment  and  bettered  stations,  tracks,  and  other 
essentials  of  a  railroad  serving  modem  communities.  The  only 
way  railroads  can  meet  these  enormous  demands  is  upon  bor- 
rowed capital  Some  railroads  have  credit  of  such  high  char- 
acter that  they  readily  secure  the  capital  they  require  from  the 
sale  of  their  securities  to  financial  houses  anxious  to  obtain  them 
at  fair  rates.  Unfortunately  the  credit  of  the  Pere  Marquette 
Kailroad  has  not  been  of  this  character.  Since  the  receivership 
of  1907  the  company  has  required  more  than  $14,000,000  of 
borrowAl  capital,  which  it  has  been  obliged  to  secure  through  the 
sale  of  debentures  and  bonds  almost  wholly  to  its  stockholders 
who  have  purchased  either  through  loyalty  to  the  property,  or 
to  protect  the  investment  they  already  have  in  the  company.  No 
one  questions  that  every  dollar  of  this  investment  has  been  ex- 
pended for  the  legitimate  purposes  of  the  company,  and  not  a 
stockholder  has  received  a  dollar  in  the  way  of  dividends  during 
a  period  of  more  than  ten  years.  The  last  $8,000,000  of  this 
sum  was  authorized  by  the  Michigan  Railroad  Conmaission,  and 
expended  in  accordance  with  its  orders.  The  iiomediate  neces- 
sities of  the  company,  as  already  indicated,  demand  $16,000,000 
of  new  capital.  This  cannot  be  secured  by  the  sale  of  the  com- 
pany's securities  to  the  general  purchasing  public.  It  must  be 
secured  by  more  or  less  enforced  assessments  upon  those  stock 
and  security  holders  whose  holdings  in  the  property  are  not  of 
the  highest  character,  and  who  must  meet  the  assessment  or  lose 
their  equity.  Action  by  this  Commission  that  would  result  in 
the  enforced  reduction  of  the  capitalization  of  the  company  so 
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who  have  contributed  the  $14,000,000  in  the  recent  past,  or  who 
may  under  any  plan  of  reorganization  be  called  upon  to  con- 
tribute towards  the  $1,6,000,000  for  the  immediate  future,  would 
result  in  most  effectually  closing  the  only  sources  from  which^ 
under  present  condhions,  contributions  of  material  amount  may 
be  reasonably  expected,  which  at  the  same  time  supply  the  capi- 
tal necessary  for  the  inmiediate  needs  of  the  company  without  a 
corresponding  increase  in  the  fixed  charges. 

In  foreclosure  proceedings,  every  interest  has  its  day  in  court, 
and,  upon  sale  under  the  decree  of  the  court,  has  full  legal  oppor- 
tunity for  protection,  and  no  interest  can  justly  complain  if 
barred  of  its  equity  upon  confirmation  of  sale.  But  to  use  the 
power  of  the  state  to  foreclose  and  eliminate  the  capital  of  cor- 
porations against  the  protest  of  its  owners,  and  witiiout  showing 
that  it  has  been  fraudulently  issued,  or  its  proceeds  dishonestly 
diverted  from  corporate  purposes,  and  without  power  in  the  stock 
or  security  holder  to  protect  what  he  may  conceive  to  be  his 
equity,  could  but  disastrously  affect  the  credit  of  the  corpora- 
tion, and  in  our  opinion  such  action  would  be  highly  detrimental 
to  the  state  itself  and  its  varied  industries  which  must  constantly 
invite  the  investment  of  financial  interests. 

From  the  foregoing  it  will  not  be  inferred  that  the  Commis- 
sion is  of  the  opinion  that  the  property  of  the  Pere  Marquette 
Railroad  Company  has  a  value  of  $105,000,000  measured  by 
any  legally  recognized  standards.  The  Commission  is  clearly  of 
the  opinion  that  it  has  not  such  present  value,  and  in  any  future 
proceeding  wherein  the  value  of  the  property  may  be  a  pertinent 
subject  of  inquiry,  it  wiU  be  free  to  apply  those  standards  which 
the  merits  of  the  particular  proceeding  and  the  law  demand. 

Nor  is  the  Conmaission  satisfied  that  the  proposed  plan  of  re- 
organization in  all  its  details  does  exact  and  even  justice  between 
the  various  classes  of  security  holders.  The  minor  details  of  the* 
plan,  we  have  assumed,  are  within  the  province  of  the  conmiit- 
tees  that  have  perfected  them. 

[3]  The  proposed  plan  in  its  larger  aspect  reduces  the  fixed 
charges  upon  the  property  to  a  point  where  past  operations  show 
they  can  be  safely  carried.  The  numerous  divisional,  general, 
and  consolidated  bonds  of  the  company  are  retired,  and  mort- 
gage bonds  of  one  class  take  their  place^  eliminating  the  priority 
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and  preference  that  have  heretofore  existed.  The  $16,000,000 
of  capital  essential  for  the  immediate  needs  of  the  company  are 
provided,  the  return  upon  more  than  $10,(^)0,000  of  the  amount 
being  conditional  upon  its  being  earned  by  the  company.  The 
common  stock,  while  increased  in  amount,*  is  a  burden  upon 
neither  the  company  nor  the  public.  The  proposed  plan  effects 
an  adjustment  of  many  conflicting  interests;  it  forestalls  what 
otherwise  might  be  protracted  litigation  witii  its  retarding  influ- 
ence; it  frees  the  company  from  the  constant  harassing  of  cur- 
rent obligations  and  equipment  trusts ;  takes  the  property  fnnn 
receivership  and  places  it  in  the  control  of  its  owners. 

Because  of  these  considerations,  and  because  the  proposed  plan 
in  no  manner  injuriously  affects,  but  rather  promotes,  the  public 
interest,  we  believe  the  plan  should  receive  our  tentative  ap- 
proval. 

Lawton  T.  Hemans,  Chairman;  C.  L.  Glasgow  and  C.  S. 
Cunningham^  Commissioners. 


NEW  HABfPSHIRB  PUBIilC  SIIRVICE  COMMISSION. 

EE  STANDAEDS  FOR  TELEPHONE  SERVICE. 

[Order  No.  576.] 

Service '^8tanaard8'^  Telephones '^Maintenance  of  equipment  and 
lines. 

The  New  Hampshire  Commission  established  standards  for  tele- 
phone service  and  for  the  maintenance  of  equipment  and  lines  to  take 
effect  January  1,  1917. 

[November  20,  1916.] 

General  order  establishing  rules  prescribing  standards  for 
telephone  service,  and  providing  for  the  proper  maintenance  of 
equipment  and  lines,  the  elimination  of  interruptions,  and 
otherwise  regulating  the  service  of  telephone  utilities. 

By  the  Commission: 

Definitions. 

Ride  1.  In  the  interpretation  of  these  rules,  ''Commission'' 
shall  be  taken  to  mean  the  Public  Servioe  Commission;  ^^utility" 
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shall  be  taken  to  mean  any  public  utility  owning,  operating,  or 
managing  any  plant  or  equipment  for  the  conveyance  of  tele- 
phone messages. 

Transmission. 

Rule  2.  Equipment  and  lines  shall  be  so  constructed  and 
maintained  as  to  eliminate  so  far  as  practicable  all  cross-talk  and 
noise  which  unreasonably  interfere  with  the  transmission  of 
messages  for  ordinary  distances. 

Svbscfibers  per  Line. 

Rule  S.  The  number  of  subscribers  on  any  one  line  shall 
not  be  greater  than  that  consistent  with  adequate  service. 

Lines  for  Through  Traffic. 

Rule  4'  Each  utility  furnishing  service  alone  or  jointly  with 
other  utilities  in  two  or  more  cities,  villages,  or  other  exchange 
points,  shall  provide  at  least  one  line,  either  direct  or  switched, 
for  through  traffic  between  such  points,  along  which  few,  if  any, 
erubseribers'  instruments  are  installed. 

Maintenance  of  Lines  and  Equipment. 

Rule  5.  Each  utility  shall  maintain  in  proper  condition  the 
lines,  instruments,  and  other  equipment  used  on  its  system,  and 
shall  make  such  tests  and  inspections  as  are  necessary. 

Switchboard  Capacity  and  Operating  Force. 

Rule  6.  Each  exchange  shall  have  sufficient  switchboard 
capacity  and  a  sufficient  operating  force  to  handle  the  traffic  at 
all  times  with  reasonable  facility.  Traffic  studies  shaU  be  made 
and  recorded,  of  such  extent  and  frequency  as  to  demonstrate 
to  the  Commission  that  sufficient  equipment  is  available,  and  that 
an  adequate  operating  force  is  employed. 

Provisions  for  Emergencies. 

Rule  7.  Eeasonable  provision  shall  be  made  against  the  fail- 
ure ef  lighting  or  power  service,  fires,  and  storms,  sudden  in- 
creases in  traffic,  the  illness  of  operators,  or  other  emergencies 

which  would  seriously  impair  the  service  if  not  promptly  met. 
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Promptness  in  Handling  CdUs. 

Bide  8.  The  time  required  by  exchanges  to  answer  subscrib- 
ers' calls  under  normal  conditions  shall  not  be  longer  than  that 
consistent  with  adequate  service.  Calls  shall  be  carefully  super- 
vised and  parties  disconnected  promptly  after  conversations  are 
completed. 

Instructions  to  Operators. 

Rule  9.  Suitable  rules  and  instructions  shall  be  adopted  cov- 
ering the  phraseology  and  methods  to  be  employed  by  opelrators 
in  handling  r^ular  and  special  calls. 

Directories. 

Rule  10.  Directories  in  which  1,500  or  more  subscribers  are 
listed  shall  be  revised  at  least  semiannually.  All  other  direc- 
tories shall  be  revised  at  least  once  a  year.  All  directories  shall 
be  dated. 

Rule  11.  Directories  shall  contain  such  instructions  and 
rules  governing  local  and  toll  service  and  methods  of  payment 
as  may  be  necessary  to  infirm  subscribers  of  their  ri^ts  and 
obligations. 

Interruptions. 

Rule  12.  Eeasonable  efforts  shall  be  made  to  eliminate  in- 
terruptions and  irregularities,  and  to  correct  them  promptly 
when  they  occur. 

Complaint  Records. 

Rule  IS.  Records  shall  be  kept  of  all  complaints  or  irregu- 
larities in  the  service,  showing  the  day  and  time  which  the  trou- 
ble is  reported,  the  nature  of  the  trouble,  its  duration  and  final 
disposition. 

Information  Filed  with  Commission. 

Rule  H.  The  name  and  address  of  the  official  or  employee 
designated  to  handle  service  matters  and  a  copy  of  each  new 
directory  shall  be  filed  with  the  Commission.  Upon  request  a 
complete  map  of  each  telephone  system  shall  be  filed  with  the 
Commission,  and  a  similar  map  shall  be  kept  at  the  principal 
office  of  each  utility  and  revised  from  time  to  time  as  changes 
in  the  system  are  made. 
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Commission  Inspection. 

Rule  15.  The  Commi^ion  will,  from  time  to  time,  inspect 
the  lines,  equipment,  and  service  of  each  utility,  and  the  man- 
ner in  which  each  such  utility  conforms  to  the  rules  and  regula- 
tions herein  contained.  Under  the  provisions  of  §  2  of  chap- 
ter 124  of  the  Laws  of  1913,  a  fee  of  not  more  than  $15  will 
be  collected  by  the  Conunissicm  from  the  utility  for  each  such 
inspection.  In  any  case  where  the  character  of  the  service  is 
such  as  to  require  extended  investigation,  a  fee  sufficient  to  cover 
Ihe  cost  thereof  to  the  Commission  will  be  collected. 


AIISSOURI  PUBLIC  SERVICE  COMMISSION. 

PINE  LAWN  et  aL 

v. 

WEST  ST.  LOUIS  WATER  &  LIGHT  COMPANY. 

T.  L.  MAUDLIN  et  aL 

V. 

WEST  ST.  LOUIS  WATER  &  LIGHT  COMPANY. 
AUGUST  GROSSHEIM  et  al. 

V. 

WEST  ST.  LOUIS  WATER  &  LIGHT  COMPANY. 
CITY  OF  MAPLEWOOD 

WEST  ST.  LOUIS  WATER  &  LIGHT  COMPANY. 
CITY  OF  FERGUSON 

V, 

WEST  ST.  LOUIS  WATER  &  LIGHT  COMPANY. 

RE  WEST  ST.  LOUIS  WATER  &  LIGHT  COMPANY, 

[Cases  Nos.  266,  348,  349,  351,  368,  466.] 
(4  Mo.  P.  S.  C.  R.  161.) 

Faluatlon— I>«termituittoii  of  value '-^  Factors, 

1.  In   a  rate  proceeding  the  Missouri   Commission   considers  all 
eridence  bearing  upon   value,  particularly  the  original   eost  of  con- 
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struction  and  the  amount  expended  in  permanent  improyements,  and 

the  present  as  compared  with  the  original  cost  of  oonstruction. 
Depreciation"' Accrued '^Original  coat, 

2.  The  Missouri  Commission  is  not  inclined,  in  arriving  at  original 

cost,  to  deduct  accrued  depreciation,  since  that  is  a  matter  having  to 

do  with  value  rather  than  cost. 
Valtuition"' Original   coat '-•' Plant   account -^  Excess   value   of  stock 

over  assets, 

8.  A  plant  account  which  includes  property  at  the  par  value  of 

stock  given  in  exchange  therefor  should  be  reduced  to  the  extent  of  the 

excess  of  the  par  value  of  stock  and  bonds  over  the  actual  assets. 
Valuation  "'' Original  cost '-•' Promotion  services. 

4.  In  determining  the  original  cost  of  a  utility's  property,  no 
allowance  should  be  made  for  promotion  services  for  which  nothing  has 
been  expended,  although  it  may  be  equitable  to  make  an  allowance 
therefor  in  fixing  the  value  for  rate  making. 

Valuation  ^Original  cost  ^Donated  property, 

5.  The  value  of  mains  and  pipes  formerly  owned  by  private  con- 
sumers, and  later  turned  over  to  a  water  company  and  paid  for  through 
water  supply  or  donated,  should  not  be  included  in  an  estimate  of 
the  original  cost  of  the  utility's  property. 

Valuation '^Original  cost  ^^  Services  unpaid  for, 

6.  Services  of  utility  officers  and  contractors'  profits  unpaid  for 
should  not  be  included  in  the  estimate  of  the  original  cost  of  a  utility*i 
property. 

Valuation  "'Original  cost  "'Bond  discount, 

7.  An  estimate  of  the  original  cost  of  construction  or  the  cost  of 
permanent  improvements  of  utility  property  should  not  include  a  sum 
representing  bond  discount. 

Valuatioim'"  Original  cost  "'Development  cost, 

8.  Deficits  in  operation  below  the  amount  sufficient  to  pay  an 
estimated  return  and  depreciation  reserve  cannot  be  considered  as  part 
of  the  original  cost  of  construction. 

Valuation'-^ Paving  over  mains, 

9.  The  cost  of  paving  over  mains  should  be  included  as  part  of  the 
rate  base  only  to  the  extent  that  it  has  actually  constituted  a  cost  of 
construction. 

Depreciation"' Accrued"' Straight Aine  method  of  determining. 

10.  The  decrease  in  value  of  utility  property  is  best  obtained  by 
finding  its  percentage  condition,  where  that  is  possible,  and,  where  it 
is  not  possible,  by  depreciating  it,  on  the  basis  of  the  age  and  assumed 
life  of  the  individual  items,  by  the  straight-line  rather  than  the  sink- 
ing-fund method. 

Valuation  —  Overhead  —  Percentages, 

11.  An  estimate  of  overhead  charges  on  land,  amounting  to  18  per 
cent,  and  on  other  structural  costs,  of  16  per  cent,  were  held  sufBciently 
high. 
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Vahmtion  —  Water  meters. 

12.  Water  meters  installed  for  individual  consumers  should  be 
owned  by  the  company  and  capitalized  for  rate-making  purposes. 

Valuation '^Ooing  value '-^  Question  of  separate  allotvanoe* 

13.  In  a  rate  valuation  the  Missouri  Commission  will  consider  the 
plant  as  a  going  concern,  and  take  into  account  the  fact  that  it  is  in 
successful  operation,  but  will  not  make  a  s^arate  allowance  for  going 
value. 

Return '^BeasonmhlenesS'^  Water  company '^JPeroentage. 

14.  Water  rates  producing  a  return  of  6.1  per  cent  in  addition  to  a 
2  per  cent  allowance  for  surplus  and  contingencies  are  not  unreasona- 
bly high. 

IHserim.ination'^  Rates -^LoealUies^  When  not  unjust, 

15.  The  fact  that  a  water  company's  rates  are  lower  in  <me  locality 
than  in  another  does  not  show  undue,  unjust,  or  unreasonable  dis- 
crimination, in  the  absence  of  evidence  that  the  service  is  furnished 
below  cost  or  without  substantial  compensation. 

IHscrinUnation ^Wholesale  rates '^ The  large  conaumer, 

16.  Unjust  discrimination  or  imdue  preference  is  not  shown  by  the 
mere  fact  that  water  is  sold  in  bulk  to  certain  munidpalities  at  low 
rates. 

Service  —  Meters  —  Sale  —  Deposit  —  Interest. 

17.  Compliance  with  a  rule  requiring  the  deposit  of  a  certain  sum 
for  the  safe-keeping  of  a  meter,  as  a  condition  of  service,  does  not 
constitute  a  purchase  of  the  meter,  but  a  mere  deposit,  which  should 
be  returned  to  the  consumer,  with  interest  from  the  date  of  a  Com- 
mission's order  requiring  it. 

Rates  —  Water  —  Minimum  charge. 

18.  A  minimum  bill  of  $1  per  month  for  f  inch  water  meters  for 
residfflices  is  reasonable,  in  the  absence  of  exact  information  as  to  the 
cost  of  the  service,  although  the  prevailing  average  is  about  50  cents 
a  month,  it  appearing  that  the  company's  customers  are  scattered  over 
a  considerable  territory. 

JPayment  —  MinimMm  hUl  —  Collection  in  advance  of  service. 

19.  The  practice  of  collecting  minimum  bills  for  the  quarter  at  the 
beginning  of  the  quarter  should  be  discontinued  as  inequitable. 

Service  ^^Water-^  Fire  protection '^Unincorporated  villages. 

20.  Fire-protection  service  should  not  be  denied  to  villages  on  the 
ground  that  they  are  not  incorporated  and  for  that  reason  have  not  the 
power  to  contract  for  such  service;  but  a  reasonable  rule  should  be 
established  whereby  the  service  can  be  procured  at  reasonable  rates. 

[April  24,  1916.] 

Complaint  as  to  the  rates,  service,  rules,  radiations,  and 
practices  of  the  West  St.  Louis  Water  &  Light  Company.  There 
was  a  valuation  of  the  company's  property,  the  value  for  rate- 
making  purposes  being  found  to  be  $1,625,000.     The  rates  as  a 
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whole  were  found  to  be  reasonable.  Certain  changes,  both  in 
the  rates  and  rules  of  the  company,  were  ordered  to  be  made. 
These  are  fully  set  forth  in  the  original  and  supplemental  orders 
herein. 

Appearances:  John  A.  Blevins,  Spencer  M.  Thomas,  A. 
Brackman,  and  Harry  W.  Castlan  for  complainants;  John  H. 
Bothwell  and  Charles  M.  Polk  for  defendant. 

Atkinson,  Chairman,  and  Shaw,  Commissioner: 

Complaints: 

The  following  is  a  substantially  correct  statement  of  the  com- 
plaints and  answers  filed  in  the  above  entitled  cases: 

In  case  No.  266,  certain  residents  of  Pine  Lawn  and  other 
subdivisions  of  St.  Louis  county  complain  against  the  defendant 
water  company,  alleging: 

1.  Defendant  requires  a  deposit  of  $15  for  water  meter,  and 
pays  no  interest  on  such  deposit. 

2.  Defendant's  rate  of  $50  per  year  for  public  fire  hydrant 
service  if  hydrant  is  installed  by  citizens  is  a  prohibitive  rate 
and  deprives  complainants  of  fire  protection. 

3.  Defendant's  rates  for  water  are  too  high. 

In  case  No.  348,  certain  residents  of  Parkview,  subdivision 
of  University  City,  in  St.  Louis  county,  complain  against  de- 
fendant company,  and  allege : 

1.  Pefendant  requires  a  deposit  of  $15  for  water  meter,  with- 
out paying  interest  on  the  deposit. 

2.  Defendant  charges  minimum  rates  for  each  three  months 
for  water  sold  to  complainants,  whether  full  minimum  amount 
of  water  is  used  or  less,  and  charges  for  water  used  in  excess  of 
said  minimum. 

3.  Defendant  unjustly  discriminates  against  complainants  by 
charging  greater  rates  for  water  than  the  rates  charged  for  like 
service  to  consumers  in  other  subdivisions  of  St.  Louis  county. 

4.  Defendant's  rates  are  unreasonable  and  excessive. 

In  case  No.  349,  certain  residents  of  Eock  Hill,  subdivision  of 
St  Louis  county,  complain  against  defendant  company,  and  al- 
lege: • 

1.  Defendant  requires  a  deposit  of  $15  for  water  meter,  with- 
out paying  interest  on  the  deposit. 
P.U.R.1917B. 
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2.  Defendant  charges  minimtun  rates  for  each  three  months 
for  water  sold,  whether  full  minimum  amount  of  water  is  used 
or  not,  and  where  more  than  the  minimum  amount  is  used,  the 
consumer  is  charged  accordingly. 

3.  Defendant's  rate  of  $50  for  yearly  service  of  public  fire 
hydrants  installed  by  citizens  is  exorbitant  and  deprives  them 
of  fire  protection.    • 

4.  The  rates  charged  for  water  are  unreasonable,  excessive, 
and  discriminatory. 

In  case  No.  351,  the  city  of  Maplewood  complains  against  de- 
fendant company,  and  alleges : 

1.  Defendant  fixes  rates  for  water  by  schedule,  and  that  the 
rates  are  excessive  and  regulations  are  unreasonable. 

2.  Defendant's  contract  with  the  city  for  fire-hydrant  service 
fixes  too  high  or  excessive  rates  for  fire  hydrants,  not  based  on 
amount  of  water  used. 

3.  "That  said  defendant  company  by  its  rules  and  regula- 
tions requires  of  the  consumer  that  he  either  install  his  own 
water  meter,  rent  one  of  the  defendant,  or  make  a  deposit  in  cash 
of  an  amount  fixed  by  the  said  defendant  for  the  use  of  a  com- 
pany-owned meter,  and  that  said  rules  and  regulations  are  un- 
just, unfair,  discriminating,  and  unequitable ; 

''That  said  defendant  company  receives  deposits  in  cash  from 
its  consumers  for  the  use  of  meters  as  above  indicated,  and  re- 
tains moneys  without  any  allowance  of  interest  to  said  consumers 
or  any  compensation  of  any  kind  whatsoever,  to  the  damage  and 
injury  of  said  consumer.'* 

In  case  'No.  358,  the  city  of  Ferguson  complains  against  de- 
fendant, and  alleges: 

1.  Defendant  furnishes  impure  and  muddy  water  in  violation 
of  contract. 

2.  Defendant  failed  to  furnish  fire-hydrant  pressure  required 
by  contract  on  several  occasions,  and  that  the  contract  furnishes 
no  adequate  standard  for  measuring  fire-hydrant  pressure,  and 
fire-hydrant  rentals  are  unjust  and  excessive. 

3.  Defendant  charges  unreasonable  and  excessive  rates  for 
water  supplied  to  consumers  under  city  ordinance. 

4.  The  ordinance  contract  of  the  city,  ratified  and  approved 

by  its  voters  and  accepted  by  defendant  company,  is  defective, 
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unreasonable,  and  unfair  in  many  of  its  provisions,  and  should 
be  amended  or  set  aside. 

5.  The  rules  and  regulations  of  defendant  company  for  sup- 
plying water  are  defective,  unreasonable,  and  unjust,  and  should 
be  amended  or  set  aside. 

6.  Improper  and  excessive  charges  and  collections  were  made 
by  defendant  company  in  a  number  of  individual  cases  stated  in 
complaint. 

7.  The  city's  ordinance  provision  for  purchase  of  waterworks 
or  extension  of  contract  at  end  of  twenty  years  is  illegal  and 
void. 

In  case  No.  466,  this  Commission  ordered  proceedings  to  be 
taken  to  ascertain  the  value  of  the  waterworks  plant  or  system 
of  the  West  St  Louis  Water  &  Light  Company,  to  aid  in  de- 
termining the  reasonableness  of  rates  charged  by  the  defendant 
company  for  water. 

Answers: 

In  defense  to  the  several  complaints  the  water  ciompany  has 
answered : 

1.  Water  consumers  are  not  required  to  deposit  $15  for  water 
meter,  but  may  install  their  own  meters,  or  may  pay  rent  to  the 
defendant  for  meters  which  the  defendant  will  install,  and  it  is 
only  optional  with  the  consumers  that  they  make  a  deposit  of  $15 
and  have  the  defendant  install,  maintain,  and  keep  in  repair  the 
meters,  and  that  the  cost  to  the  consumer  is  low,  fair,  and  ac- 
cording to  usual  proper  practice,  and  is  provided  for  by  ordi- 
nance contracts  of  the  cities  of  Ferguson,  Maplewood,  and  Uni- 
versity City ;  the  construction  and  operation  of  the  waterworks, 
piping  the  water  into  mains  in  the  streets  and  roads  adjacent  to 
complainant's  properties,  and  readiness  to  serve  water  to  the 
people  at  reasonable  rates,  were  full  performance  of  the  com- 
pany's duty  to  the  community ;  the  cost  of  private  service  to  the 
consumer  was  properly  left  to  be  paid  by  each  consumer  for  him- 
self, including  the  meter  that  might  be  required  for  his  use ;  the 
water  rates  of  the  company  were  fixed  with  the  above  principle 
and  practice  in  view,  and  the  company's  capital  and  income  were* 
not  sufficient  to  enable  it  to  supply  meters  at  its  expense  and 
then  charge  that  expense  to  all  the  consumers  collectively. 

2.  The  rule  of  the  company  that  requires  advance  payment  of 
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a  quarterly  miniTmiTn  on  advance  sale  of  a  Tninimnm  supply  of 
water  for  three  months  to  each  consumer,  with  monthly  mini- 
mums  to  certain  specially  large  consumers,  is  a  reasonable  rule 
based  on  sound  principles,  and  is  adopted  and  enforced  by  nearly 
all  cities  and  water  companies,  and  has  the  sanction  of  commis- 
sions and  courts. 

3.  The  rules  and  rates  of  the  company  for  fire  hydrants  are 
reasonable  and  fair  to  the  pubKc,  and  do  not  prevent  citizens 
from  having  fire-hydrant  protection  when  able  and  willing  to  pay 
reasonable  and  fair  rates  for  the  service.  St  Louis  county  did 
not  require  fire  hydrants  and  only  a  few  commimities  desire  them, 
and  the  waterworks  system  was  constructed  primarily  to  supply 

'  water  for  domestic  and  business  uses,  with  but  a  limited  capacity 
for  fire-hydrant  service.  Only  a  comparatively  small  number  of 
fire  hydrants  have  been  contracted  for,  and  the  company  derives 
but  a  small  part  of  its  income  from  fire-hydrant  rentals, — only 
about  5  per  cent  as  against  the  usual  returns  of  from  26  per  cent 
to  45  per  cent  of  income  from  that  source  to  other  companies. 
When  the  distance  and  height  to  which  the  water  is  pumped,  and 
the  supply  and  pressure  furnished  at  fire  hydrants  are  duly  con- 
sidered, it  is  foimd  that  the  fire-hydrant  rates  are  not  too  hi^ ; 
and  the  rates  for  that  service  at  Fe]^guson,  University  City,  and 
Maplewood  are  fixed  by  valid  and  binding  contract  ordinances  of 
the  several  cities,  each  ratified  and  approved  by  the  voters  in  the 
manner  provided  by  law,  and  in  each  city  the  reduction  of  fire- 
insurance  premiums  and  the  other  benefits  exceed  the  cost  of 
the  fire-hydrant  service. 

4.  The  general  rates  charged  by  the  company  for  water  service 
to  private  consumers  in  St  Louis  county  are  those  adopted  and 
fixed  in  a  graduated  schedule  of  rates  which  has  been  in  use  for 
more  than  eleven  years,  and  which  rates  are  reasonable,  fair,  and 
not  excessive  to  consumers,  when  the  value  of  the  property  and  the 
dangers  and  diflSculties  of  the  waterworks  system  are  considered, 
in  ooimection  with  the  fine  quality  of  water  supplied,  the  dis- 
tance and  height  to  which  the  water  is  pumped,  the  pressui'O 
given  and  the  great  extent  of  farm  land  and  xmimproved  country 
adjacent  to  the  pipes  and  mains  of  the  company.  That  for 
many  years  the  said  rates  were  too  low  to  be  fair  to  the  company, 
and  only  within  very  recent  years  has  the  company  had  an  income 
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under  those  rates  sufficient  to  pay  the  operating  and  maintenance 
expenses,  and  to  pay  any  return  on  invested  capital,  and  even 
now  the  return  to  capital  is  not  sufficient  to  be  adequate  and  fair. 
That  the  special  reduction  from  the  general  schedule  of  rates 
given  to  University  City  and  Maplewood  are  the  contract  rates 
fixed  by  each  city  under  city  ordinance,  which  ordinance  gives 
protection  to  the  water  company,  and  includes  contracts  for  fire 
hydrants  for  a  term  of  years,  and  helps  to  raise  the  credit  of  Ae 
<3ompany.  The  company  offers  to  make  the  same  contracts,  and 
to  give  the  same  reductions  for  other  cities,  under  the  same  ccwo- 
ditions. 

The  special  contracts  with  the  cities  of  Kirkwood,  Webster 
Groves,  and  Ferguson  were  assumed  by  this  company  in  taking 
over  the  franchises  and  properties  that  the  company  acquired  in 
1902,  1903,  and  1904,  and  such  special  contracts  were  arranged 
by  promoters  before  this  company  existed/  and  imder  conditions 
that  have  not  been  presented  in  any  other  cit.y  or  community  in 
St.  Louis  county.  Without  such  contracts  the  capital  could  not 
have  been  obtained  for  construction  of  the  waterworks,  and  the 
county  and  its  cities  would  yet  be  without  a  water  supply,  and 
all  the  properties  and  business  of  the  county  would  have  been  re- 
tarded in  growth  and  depressed  in  value.  The  rates  in  those 
cities  are  not  susceptible  of  comparison  with  the  general  rates,  or 
with  other  special  contract  rates,  where  conditions  are  so  different. 

6.  The  water  supply  by  defendant  company  to  all  its  consum- 
ers is  conceded  to  be  the  best  quality,  and  the  city  of  Ferguson 
has  witlidrawn  its  complaint  as  to  quality  of  water  delivered  in 
that  city. 

6.  The  pressure  under  which  water  is  delivered  by  defendant 
company  is  very  high,  and  the  city  of  Ferguson  has  abandoned 
its  complaint  of  insufficient  pressure. 

7.  The  several  complaints  of  excessive  charges  to  consumers 
mentioned  are  not  true  in  fact,  and  the  defendant  company  de- 
nies all  such  charges. 

8.  The  complaint  of  the  city  of  Ferguson  that  its  contract  or- 
dinance contains  many  improper  and  illegal  provisions  is  met  by 
defendant  company's  offer  to  have  the  contract  canceled  and  the 
ordinance  repealed;  but  the  defendant  company  denies  the  power 

to  mangle  the  contract  by  striking  out  the  provisions  that  pro- 
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tect  the  company  while  retaining  and  enforcing  the  remaining 
parts  of  the  contract  against  the  company. 

Case  No.  266  was  heard  in  St  Louis,  April  2,  1914,  and  the 
complaints  in  the  above  cases  were  consolidated  and  heard  on 
May  19  to  23,  1914,  in  St.  Louis,  and  together  with  case  466  in 
Jefferson  City,  November  9  and  10,  1915.  These  cases  were 
argued  orally  before  the  Commission  in  Jefferson  City  on  Feb- 
ruary 7,  1916,  and  submitted,  and  able  briefs  in  behalf  of  the 
parties  filed. 

The  city  of  Ferguson  having  abandoned,  as  being  satisfied, 
that  part  of  its  complaint  pertaining  to  the  quality  of  water  and 
the  insufficiency  of  water  pressure,  there  remain  the  following 
issues,  some  of  them  common  to  complainants,  others  based  upon 
conditions  peculiar  to  the  individual  complaints : 

Valine:  What  is  the  fair  present  value  of  defendant's  property 
used  in  the  service  of  the  public  ? 

Reasonableness  of  Rates:  Are  defendant's  ratte  reasonable  or 
unreasonable,  and  do  they  provide  sufficient  net  income  to  con- 
stitute a  fair  return  upon  the  value  of  defendant's  property  ? 

Discrimination  in  Rates:  Are  defendant's  rates  unjustly  dis- 
criminatory or  unduly  preferential  or  prejudicial  as  to  persons, 
corporations,  or  localities? 

Provision  of  Meters:  Are  defendant's  rules,  regulations,  and 
practices  as  to  furnishing  meters,  meter  rental,  meter  deposits, 
in  all  respects  just  and  reasonable  ? 

Minimum  Charges:  Are  defendant's  so-called  minimum 
charges  just  and  reasonable  ? 

Fire  Hydrants:  Are  defendant's  practices  and  rates  for  fire 
hydrants,  particularly  in  communities  not  incorporated,  reason- 
able and  just? 

Rates  and  Service  in  Parkview:  In  view  of  consumers'  owner- 
ship of  mains,  are  defendant's  rates  in  Parkview  reasonable  ? 

The  issues  in  these  cases  as  outlined  above  are  now  before  us 
for  determination;  in  the  light  of  the  evidence  and  in  accordance 
with  the  provisions  of  law,  we  will  consider  them  in  the  order 
above  named  in  connection  with  the  material  facts  in  evidence  as 
to  each.  There  is  in  evidence  in  these  cases  in  considerable  de- 
tail the  history  of  the  inception,  promotion,  development,  con- 
struction, and  operation  of  defendant  waterworks  company,  in 
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the  testimony  of  defendant's  president,  who  appears  to  have  been 
connected  with  the  project  from  the  beginning,  and  also  in  re- 
ports and  testimony  of  accountants  and  engineers,  which,  how- 
ever, we  will  not  attempt  to  set  out  in  detail ;  the  <iurious  may  find 
it  in  the  record,  or  in  more  compact  form  in  defendants  brief. 

The  West  St.  Louis  Water  &  Light  Company,  defendant  in 
these  cases,  was  organized  in  1902  and  obtained  franchises  from 
St.  Louis  county  and  contracts  with  the  cities  of  Kirkwood  and 
Webster  Groves  for  furnishing  water  wholesale,  to  be  in  turn 
distributed  by  these  cities  to  their  inhabitants,  and  also  a  fran- 
chise from  the  city  of  Ferguson  for  supplying  water  to  its  in- 
habitants, as  well  as  a  contract  for  fire-protection  service  and 
water  for  municipal  purposes  in  that  city.  Defendant  now  fur- 
nishes water  supply  to  a  large  part  of  St.  Louis  county,  particu- 
larly in  the  well-settled  communities  just  outside  the  city  limits 
of  St.  Louis,  some  of  which  are  not  incorporated,  and  to  consum- 
ers located  near  the  lines  of  its  mains  as  well.  From  the  be- 
ginning, and  until  recent  years,  the  company  appears  to  have  been 
in  financial  difficulties,  that  is,  difficulties  of  securing  moneys  to 
make  necessary  construction  and  difficulties  in  securing  income 
sufficient  to  cover  operating  expenses  and  fixed  charges  in  the 
early  years  of  its  existence,  the  physical  conditions  being  any- 
thing but  favorable  to  low  investment  and  small  cost  of  operation, 
as  the  water  has  to  be  pumped  considerable  distances  and  at  high 
heads  to  all  of  the  communities  to  supply  those  communities  lo- 
cated  at  a  distance  and  on  relatively  high  ground,  so  much  so  that 
it  appears  that  without  considerable  additionar  investment  de- 
fendant's plant  could  hardly  furnish  adequate  fire  protection  in 
the  scattered  population  which  it  serves.  Some  of  the  peculiar 
characteristics  of  this  waterworks  property  are  stated  in  the  re- 
port of  defendant's  witness,  Mr.  John  W.  Alvord,  a  well-known 
waterworks  engineer,  as  follows : 

''First:  The  West  St  Louis  Water  &  Light  Company  serves 
nineteen  scattered  suburbs  of  St.  Louis.  The  plant  serves  an 
area  approximately  7  miles  by  20  miles,  the  greater  part  of  which 
is  still  farm  land.  It  is  obviously  more  costly  to  supply  such 
scattered  populations  with  water  than  an  equal  population  in  a 
compactly  settled  urban  community. 
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'^Second:  Even  thougli  the  cost  of  the  present  method  of  sup- 
plying water  to  these  communities  is  large,  the  cost  of  water  if 
each  community  were  supplied  from  an  independent  source  would 
be  much  greater.  Water  supplies  suitable  for  domestic  use  are 
scarce  in  this  locality  and  the  cost  of  water  correspondingly  in- 
creased. 

''Third:  The  water  supply  is  permanent  and  adequate  for  the 
needs  of  the  district  served  for  all  time.  No  material  loss  in 
present  investment  need  be  experienced  as  progressive  enlarge- 
ments may  become  necessary. 

''Fourth:  The  reservoirs  are  at  such  an  elevation  that  they 
can  easily  be  adapted  for  use  in  additional  filtration  plant,  should 
the  construction  of  more  adequate  filtration  works  become  neces- 
sary in  the  future. 

"Fifth:  The  area  served  is  enjoying  a  rapid  and  uniform 
growth.  The  land  is  in  general  high  and  rolling  and  admirably 
adapted  for  the  best  suburban  type  of  development.  The  water 
company  by  furnishing  a  pure  water  supply  under  pressure  is 
an  active  agent  in  promoting  this  development;  its  ability  to  meet 
the  growing  demands  for  water  gives  the  company  a  strategic  po- 
sition which  imdoubtedly  has  value. 

"Sixth:  The  pumps  normally  operate  against  about  88(K  head 
— nearly  twice  that  of  the  ordinary  plant — ^which  materially  in- 
creases the  cost  of  pumping  over  that  in  the  average  plant. 

"Seventh:  The  water  delivered  through  the  mains  of  the  West 
St.  Louis  Water  &  Light  Company  is  uniformly  satisfactory  from 
the  bacterial  standpoint  as  evidenced  by  the  entire  freedom  of 
the  district  served  from  typhoid  and  other  water-borne  diseases. 

"Eighth:  In  a  system  of  this  type,  serving  a  widely  scattered 
population,  it  is  impossible  to  furnish  adequate  fire  protection 
without  an  unduly  large  investment  in  mains.  The  system  as 
laid  out,  however,  is  capable  of  supplying  all  domestic  and  manu- 
facturing demands  satisfactorily,  and  so  designed  and  built  that 
little  of  the  present  investment  in  mains  will  be  superseded  by  ex- 
tensions ;  the  investment  in  mains  is  therefore  particularly  per- 
manent in  character.  Two  thirds  of  the  investment  in  the  physi- 
cal plant  is  in  the  distribution  system.  This  is  an  unusually 
large  proportion.^' 
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II.  Valuaiion. 

[1]  We  proceed  to  a  consideration  of  all  the  matters  presented 
in  evidence  having  bearing  upon  value,  particularly  the  "original 
cost  of  construction"  and  the  "amount  expended  in  permanent 
improvements,"  which  together  are  now  generally  known  as  the 
"original  cost  to  date,"  also  "the  present  as  compared  with  the 
original  cost  of  construction,"  which  latter  is  presented  in  evi- 
dence as  engineers'  estimates  of  the  cost  of  reproducing  the 
property  new  and  in  its  present  condition,  following  the  rule  in 
the  well-known  case  of  Smyth  v.  Ames,  169  U.  S.  466,  where  it 
is  said,  L  c  546,  42  L.  ed.  819,  849,  18  Sup.  Ct  Rep.  418: 
^ We  hold,  however,  that  the  basis  of  all  calculations  as  to  the  rea- 
sonableness of  rates  to  be  charged  by  a  corporation  maintaining  a 
highway  under  legislative  sanction  must  be  the  fair  value  of  the 
property  being  used  by  it  for  the  convenience  of  the  public.  And 
in  order  to  ascertain  that  value,  the  original  cost  of  construction, 
the  amount  expended  in  permanent  improvements,  the  amount 
and  market  value  of  its  bonds  and  stock,  the  present  as  compared 
with  the  original  cost  of  construction,  the  probable  earning  ca- 
pacity of  the  property  under  particular  rates  prescribed  by  stat- 
ute, and  the  sum  required  to  meet  operating  expenses,  are  all 
matters  for  consideration  and  are  to  be  given  such  weight  as  may 
be  just  and  right  in  each  case.  We  do  not  say  that  there  may  not 
be  other  matters  to  be  regarded  in  estimating  the  value  of  the 
property.  What  the  company  is  entitled  to  ask  is  a  fair  return 
upon  the  value  of  that  which  it  employs  for  the  public  con- 
venience. On  the  other  hand,  what  the  public  is  entitled  to  de- 
mand is  that  no  more  be  exacted  from  it  for  the  use  of  a  public 
highway  than  the  services  rendered  by  it  are  reasonably  worth." 

Complying  with  the  Commission's  valuation  order  in  case  !N'o. 
466,  audits  were  made  by  the  company  and  by  the  Commission's 
accounting  force,  which  do  not  differ  materially.  The  audit 
made  as  a  report  by  the  Commission's  chief  accountant,  Mr.  J. 
M.  McShane,  was  presented  as  an  exhibit  in  these  cases,  and  ex- 
amined in  detail,  as  shown  by  the  record.  The  following  is  a 
balance  sheet  showing  the  assets  and  liabilities  of  the  West  St. 
Louis  Water  &  Light  Company,  as  at  April  30,  1915,  taken  from 

Mr.  McShane's  report: 
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WEST  ST.  LOUIS  WATER  &  LIGHT  COMPANY. 
April  30,  1915. 

Assets, 
Plant  and  Equipment: 

Original  investmait  April  1,  1904 $1,600,000.00 

Additions  to  AprU  30,  1915 753,695.62 

$2,353,695.62 
Less  reserve  for  depreciation  of  mains 87,010.08   $2,266,685.54 

Current  Assets: 

Notes  receivable   $671.30 

Due  from  consumers  j 7,159.56 

Other  accounts  receivable   383.13 

$8,213.99 
Less  reserve  for  doubtful  accounts    1,000.00         $7,213.99 

Materials  and  supplies  12335.45 

Cash  in  banks  and  on  hand  33^08.95  53,158.39 

Investment  in  meters  sold  to  consumers  imder  oontraet 41,576.59 

Sinking  Fund  for  Redemption  of  Bonds: 

Invested    $20,174.50 

Uninvested    1,432.85  21,607.35 

Prepaid  insuranoe  409.87 

Construction  work  in  progress   ....    25^98.89 

$2,409,336.63 

WEST  ST.  LOUIS  WATER  k  LIGHT  COMPANY. 
April  30,  1915. 
Liabilities. 
Capital  Stock: 

7%  preferred  stock 

Authorized — 1,000  shares  of  $100 

each    $400,000.00 

Issued— 3,000  shares  of  $100  each $300,000.00 

Less    amount    due    from    stockholders    for 
stock  issued  82,950.00 

$217,050.00 
Conmion  Stock: 

Authorized  and  issued  10,000  shares  of  $100 

each   1,000,000.00   $1,217,060.00 

Funded  Debt: 

First  mortgage  5%  20-year  bonds: 

Autliorized    $2,000,000.00 

Issued    $1,200,000.00 

Less  bonds  held  in  treasury 242,600.00        957,400.00 

Current  Liabilities: 
Notes  Payable: 

Due  to  Mississippi  Valley  Trust  Company     $182,000.00 

Secured  by  $227,500  treasury  bonds 
P.U.R.1917B. 
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Accounts  Payable: 
Due  to  oonsumers  for  meters  sold  under  con- 
tract      44,700.11 

Interest  accrued  on  funded  debt 11,987.48 

.Audited  vouchers  7,709.84 

Accrued  taxes  1,226.24        247,623.67 

Sinking  Fund  Reserve    21^5.72 

Deficit  as  at  Apnl  SO,  1914 -$53,091.35 

Add  sinking  fund  reserve  for  1913  ....  8,148.60 

-$61,239.95 
Profits  for  year  ending  April  30,  1915  ....         42,134.38 

-$19,105.57 
Dividends  paid  during  year   14,927.19        -34,032.76 

$2,409,336.63 


Considering  the  stocks,  bonds^  and  other  evidencje  of  indebted- 
ness, the  company  has  issued,  and  there  is  outstanding,  $217,050 
of  7  per  cent  preferred  stock,  $1,000,000  of  common  stock,  mak- 
ing a  total  of  common  and  preferred  stock,  $1,217,050.  Of  the 
authorized  issue  of  $2,000,000  of  6  per  cent,  twenty-year  bonds, 
$1,200,000  has  been  issued,  of  which  $242,600  is  held  in  the 
treasury,  leaving  bonds  outstanding  in  the  hands  of  the  public 
amoimting  to  $957,400.  ^There  are  also  notes  payable  to  the 
amount  of  $182,000  secured  by  $227,500  of  the  treasury  bonds, 
making  a  total  of  outstanding  stocks,  bonds,  and  other  evidence 
of  indebtedness  of  $2,856,450.  The  evidence  is  to  the  e£Fect 
that  the  company  received  not  more  than  $80,000  from  its  issue 
of  $1,000,000  of  common  stock,  and  even  in  r^ard  to  this 
amoimt  there  is  serious  doubt;*  that  it  received  $217,050  from 
its  issues  of  preferred  stock;  that  for  its  issues  of  bonds  it  re- 
ceived property  costing  $523,213.22,  and  cash  to  the  amount  of 
$145,002.20  (in  excess  of  $198,197.80,  which  was  used  to  pay 
accumulated  bond  interest) ;  that  it  received  $182,000  from  its 
issues  of  notes,  so  that  altogether  there  appears  to  have  been  re- 
ceived from  issues  of  stocks,  bonds,  and  notes  and  invested  in 
fixed  assets  the  sum  of  $1,067,265.42. 

The  cost  of  plant  and  equipment  as  to  the  date  June  30,  1915, 
as  ascertained  by  the  Commission's  accountant  and  reported  by 
him,  is  as  follows: 


♦See  order  of  July  24,  1916,  infra,  p.  736. 
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Real  estate,  right  of  way  and  franchises $35,237.22 

Buildings    11,646.07 

Intake  plant   21,187.62 

Reservoir  and  dear  well   40,715.52 

Settling  basins   6,422.81 

Machinery  and  filters   107,503.62 

Electrical  plant    28,137.30 

Employees'  houses   6,877.12 

Stand  tower  at  Kirkwood   10,364.26 

Stand  tower  at  Olive  street  road 11,901.09 

Stand  tower  at  Normandy 8,799.59 

Mains,  cast-iron  and  galvanized-iron  pipe  937,255.19 

Reservoir  and  booster  station-Stratmann   14,340.09 

Miscellaneous  tools  and  equipment  4,550.43 

Other  buildings    2,455.97 

Office  furniture  and  fixtures  2,375.98 

Interest  and  exchange  during  construction  1,912.79 

Salaries  of  officers  durmg  oonstruction    35,402.35 

Engineering  expenses  during  construction  , 7,713.44 

LegjEkl  expenses  during  construction  6,868.05 

Office  salaries  during  construction   4,175.10 

Colonial  Trust  Company  fee  during  construction   4,689.56 

General  expenses  during  construction   • . . . .  7,720.73 

$1,318,25L90 
Excess  of  par  value  of  stocks  and  bonds  issued  over  actual 

assets  taken  over  April  1,  1904 1,089,986.78 

$2,408,238.68 

The  plant  account  as  it  appeared  on  defendant's  books  April 
30,  1914,  amounted  to  $2,681,789.60,  from  which  the  Commis- 
sion's accountants  deducted  items  enfeneously  charged  to  plant 
account  and  the  cost  of  water  meters,  amounting  in  total  together 
to  $269,255.53,  and  added  amounts  paid  for  office  furniture,  etc., 
$728,  arriving  at  the  figure  of  $2,313,212.07,  as  per  balance  sheet 
April  30,  1914,  including,  of  course,  the  plant  account  at  that 
date.  This  total  of  the  balance  sheet  is  qualified  by  the  Com- 
mission's accountant  as  subject  to  adjustment  for  the  following 
reasons : 

"1.  No  provision  has  been  made  for  the  depreciation  of  any 
part  of  the  plant  other  than  mains. 

"2.  Plant  account  should  be  reduced  by  the  original  cost  of 
mains  removed,  instead  of  the  salvage  value  of  the  pipe. 

"8.  Plant  account  should  be  reduced  by  the  original  cost  of 
mains  abandoned. 

"4.  Electrical  equipment  should  be  reduced  by  the  original 
cost  of  the  equipment  installed  which  has  since  been  removed,  in- 
stead of  the  salvage  value  of  the  equipment  and  lines. 

'^5.  Included  in  this  amount  is  the  par  value  of  stocks  and 
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bonds,  amoTinting  to  $1,600,000,  which  were  given  in  exchange 
for  the  property  taken  over  from  the  West  St.  Louis  Construction 
Company,  April  1,  1904,  and  which,  according  to  the  report  of 
Mr.  J.  B.  Quigley,  cost  $510,013.22. 

'*6.  Plant  account  should  be  reduced  by  the  amount  of  de- 
preciation which  has  accrued." 

[2,  3]  In  arriving  at  original  cost,  the  Commission  is  not  in- 
clined to  deduct  accrued  depreciation,  as  that  is  a  matter  having 
to  do  with  value,  rather  than  cost.  We  have  no  means  of  arriving 
at  any  of  the  adjustments  suggested  by  the  accoimtants,  under 
the  heads  1,  2,  3,  and  4  of  the  above  quotation.  In  regard  to 
item  5,  we  believe  the  accountant  is  correct  in  deducting  $1,089,- 
986.78,  the  excess  of  par  value  of  stocks  and  bonds  over  the 
actual  assets  taken  over  April  1,  1904.  Careful  consideration  of 
the  evidence  convinces  us  that  the  original  cost,  including  per- 
manent improvements  (but  not  including  cost  of  meters  appear- 
ing at  some  $46,000)  to  the  date  June  30,  1915,  was  $1,318,- 
251.90.  Defendant  contends  that  the  actual  cost  of  the  prop- 
erty was  $2,198,055,  arriving  at  this  amount  as  shown  in  the 
following  table: 

''It  thus  appears  that  in  ascertaining  the  actual  past  cost  of  the 

plant  and  system  the  following  it«ns  of  cost  should  be  considered : 

Amount  paid  out  by  oonstruotion  company   $4S7,969.82 

Amount  paid  out  by  Bothwell  and  Quigley  6,066.45 

Amount  of  unpaid  account  of  construction  for  material  and 

labor    15,980.1S 

Amount  promotion  expenses  of  Quigley  16,000.00 

Amount  mains  and  pipes  not  heretofore  appearing  on  books  of 

company    120,000.00 

Amount  unpaid  value  of  services  of  president  and  vice-presi- 
dent     26,000.00 

Amount  unpaid  contractor's  profit 160,000.00 

Amoimt  of  cost  of  capital  by  selling  $842,600  of  bonds  at  dis- 
count           153,964.00 

Amount  of  betterments  and  extensions  to  the  30th  day  of  April, 

1914,  as  per  Gonmiission  audit 753,695.00 

Amount  of  betterments  and  improvements  to  June  30,  1914, 

as  per  Commission  audit  54,543.00 

Amount  of  betterments  and  improvements  to  October  31,  1914, 

as  per  company's  books  6,711.00 

Development  cost,  t.  e.,  deficits  in  operation  and  unearned  de- 
preciation on  basis  of  8%  return  1%  depreciation,  as  per 
table  p.  33  of  appraisal  of  Mr.  Alvord 403,233.00 

Total $2,193,056.00'* 

[4-8]  The  items  which  it  appears  the  company  did  not  pay  and 
which  therefore  are  not  properly  to  be  included  in  tiie  original 
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cost  to  date,  a^regate  $868,197,  leaving  $1,324,965.45,  as  ap- 
parently proper  items  as  at  the  date  October  31,  1915,  which 
checks  fairly  well  with  the  original  cost  as  found  from  McShane's 
report.  The  amount  of  promotion  expenses  of  Quigley,  $16,000, 
claimed  by  defendant,  might  not  be  an  unreasonable  allowance 
for  promotion  expenses,  but  it  does  not  appear  in  evidence  that 
this  $16,000  was  expended  by  defendant  company.  The 
amount  of  $120,000  for  mains  and  pipes  apparently  was  intend- 
ed to  cover  the  value  of  mains  and  pipes  formeriy  owned  by  pri- 
vate consumers,  and  later  taken  over  by  the  water  company,  and 
perhaps  paid  for  through  water  supply  or  donated;  and  as  no 
cash  outlay  for  them  appears  on  the  books  of  the  company,  this 
item  should  not  be  included  in  the  original  cost  to  date,  even  if 
the  proof  were  clear  that  this  amount  of  mains  and  pipes  had 
been  definitely  donated  to  the  company.  As  to  the  unpaid  serv- 
ice of  president  and  vice  president,  impaid  contractor's  profits, 
the  very  statement  that  these  services  were  not  paid  for  is  suf- 
ficient to  indicate  that  the  $175,000  did  not  accrue  as  cost  to  the 
company.  Assuming  the  correctness  of  the  figure  for  bond  dis- 
count, $153,964,  this  means  simply  that  in  assuming  the  lia- 
bility for  the  par  value  of  the  bonds,  the  assets  received  from 
the  bonds  were  $153,964  less  than  the  liabilities,  and  cannot  be 
included  in  the  original  cost  of  construction  or  the  cost  of  per- 
manent improvements.  The  item  of  development  cost,  $403,232, 
appears  to  be  taken  from  the  total  in  the  report  of  defendant's 
witness  John  W.  Alvord,  where  he  was  attempting  to  find  the 
early  losses  in  operation ;  this  will  be  discussed  later  when  con- 
sidering "going  value,"  but  deficits  in  operation  below  the 
amount  sufficient  to  pay  an  estimated  return  and  depreciation 
reserve  can  hardly  be  counted  as  original  cost  of  construction. 

We  find  from  the  evidence  that  the  original  cost  of  construc- 
tion and  the  amount  expended  in  permanent  improvements  to 
June  30,  1915,  did  not  exceed  the  sum  of  $1,318,251.90,  to 
which  it  might  be  equitable  to  add  the  sum  of  $16,000  as  an  al- 
lowance above  the  cost  of  construction  for  promotion  expenses, 
as  well  as  some  $55,000  for  capitalizing  all  the  meters. 

In  regard  to  "the  present  compared  with  the  original  cost  of 
construction,"  there  are  in  evidence  estimates  of  the  cost  of  re- 
production new  and  the  cost  of  reproduction  new  depreciated  to 
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present  condition  by  defendant's  witness  Jolin  W.  Alvord  and 
by  the  Conimission's  engineers,  R.  L.  Baldwin  and  S.  R.  Morrow. 
These  witnesses  qualified  as  experienced  in  engineering  practice 
and  appraisal,  Mr.  Alvord  being  a  well-known  waterworks  engi- 
neer of  long  experience  and  high  reputation,  and  the  Commis- 
sion's engineers  known  to  the  Commission  as  careful,  accurate, 
and  disinterested  engineers  r^ularly  employed  on  appraisal 
work.  The  opinions  of  these  witnesses  are  in  evidence  as  to  all  the 
phases  and  details  of  their  respective  estimates.  Alvord  esti- 
mates the  total  cost  to  reproduce  defendant's  property  new  at  the 
date  July  1, 1915,  as  $2,128,859,  and  he  estimates  the  depreciat- 
ed value  at  $2,048,695,  including  $20,000  cash  '^operating  capi- 
tal,'' as  shown  in  the  following  summary  taken  from  his  report: 
P.U.R.1917B. 
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ALVORD'S  INTIMATE  OF  THE  COST  OF  REPRODUCTION  WEST  ST. 
LOUIS  WATER  &  LIGHT  COMPANY 

St.  Louis  Comity,  lOssouri. 


Item. 


43  Preliminary  costs 

Real  estate  and  eagementM. 

1  Real  estate  and  easements 

The  Intake  Works. 

2  Circular  brick  intake 

3  Present  intake  

IfT  C.  I.  pipe  line 

Totals    

Reservoir,  Settling  Biisins,  Filters,  and 
Clear  Well, 

4  Reservoir  and  settling  basins 

5  The  hypo  and  iron  house 

6  House,  boiler,  and  sediment  pumps  . . . 

7  Filter  house  and  tool  room  

8  The  filters 

9  The  clear  well 

Totals    

The  Pumping  Station. 

10  Pumping  station  building 

11  The  8  M.  G.  D.  snow  pumping  engine 

12  Fulton-Reliance  pumping  engines  .... 

13  The  1|  M.  G.  D.  snow  pumping  engine 

14  The  boiler  plant  

16  Steel  smoke  stacks  

16  Miscellaneous  machinery 

17  Station  piping  

18  Underground  piping 

19  Station  miscellaneous   

20  The  receiving  track , 

21  The  electric  plant 

Totals 

Carry  forward — Totals    

*Includes  functional  depreciation. 

Booster,  Reservoir,  and  Stand  towers. 

22  Stratmann  Hill  reservoir   

23  The  booster  station 

24  The  Kirkwood  stand  tower 

25  Stratmann  Hill  stand  tower 

20  Normandy  stand  tower   

Totals 

P.U.R.1917B. 
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tion Cost. 


$88,580 
07,344 


7,012 
8,583 
9,094 


$25,889 


46,261 

475 
1,059 
2,242 
4,806 
5,840 


$00,803 


$18,214 

28,203 

29,400 

1,552 

11,718 

1,002 

2,418 

9,417 

22,874 

307 

1,379 

9,020 


'  Total 
Deprecia- 
tion. 


$131,771 
323,947 


10,178 

4,419 

12,043 

10,949 

7,728 


$2,425 


•6,008 

lAlO 

80 


$0,199 


439 
103 
514 
1,130 
2,407 
923 


$6,570 


$1,785 

0 

•11,381 

410 

4,230 

530 

018 

2,200 

1,144 

124 

498 

2,772 


$25,753 
39,953 


0 

0 
8,388 
1,544 
1,089 


$45,912  $0,021 


Net 

Physical 

Value. 


$38,580 
04,919 


2,009 
7,407 
9,014 


$19,090 


44,812 
372 
1,145 
1,112 
2,429 
4,917 


$54,787 


$10,429 

23,203 

18,025 

1,130 

t,488 

1,072 

1,800 

7,157 

21,730 

183 

881 

0,854 


$100,018 
283,994 


10,178 
4,41? 
9,255 
9,405 
0,034 


$39,891 
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ALVORD'S  ESTIMATE  OF  THE  COST  OF  REPRODUCTION  WEST  ST. 
LOUIS  WATER  A  LIGHT  COMPANY 

St.  Louis  County,  Missouri — Continued, 


liem. 


The  Distribution  System, 


27  (a)  6"  to  20"  C.  L  mains 

4"  C.  I.  mains 

(b)  Galvanized  mains    

28  Specials  on  mains 

29  (a)  Laying  C.  I.  mains  

(b)  Laying  galvanized  mains 

30  Unusiud  excavation    

31  (a)  Cutting  pavement  over  C.  I.  mains 
(b)  Cutting  pavement  over  G.  I  mains 

32  (a)  Steam  R.  R.  crossings  over  C.  I. 

mains  

(b)  Steam  R.  R.  crossings  over  G.  I. 
mains  

33  (a)  Electric  R.  R.  crossings  over  C.  I. 

mains  

(b)  Electric  R.  R.  crossings  over  G.  I. 
mains  

34  Miscellaneous  crossings  

35  (a & c)  Valves  on  C.  I.  pipe 

(b)  Valves  on  G.  I.  pipe 

36  Valve  boxes  and  vaults 

37  Fire  bydrants  on  mains 

41  Meters  in  service   


Totals 


Miscellaneou9, 
42  Miscellaneous  inventories 
44.  Engineering  and  su 

45  Administrative  and  legal  costs 

46  Contingent  cost   

47  Interest  during  construction  . . . 


Totals 


Total  Value— Physical  Plant 
48  Going  concern  value 


Total  Cost  of  Reproduction 
49  Operating  capital   


Total    Reproduction    Value    Including 
Operating  Capital 


Reproduce 
tion  Cost. 


Total 
Deprecia- 
tion. 


534,336 

26,450 

74,746 

5,833 

231,406 

103,821 
15,082 

122,340 
47,111 

2,012 

336 

1,788 

1,695 
1,982 
9,516 
3,855 
3,533 
3,939 
587 


22,500 
73,790! 
29,515, 
59,030 
88,753; 


3,420 

448 

10,539 

37 

1,481 

14,639 

97 

783 

6,642 

13 

47 
11 

239 

13 
493 
544 
183 
204 
147 


$1,189,368,       $39,980 


Net 

Physical 

Value. 


530,916 

25,002 

64,207 

5,796 

229,925 
89,182 
14,985 

121,557 
40,469 

1,999 


1,777 

1,456 
1,969 
9,023 
3,311 
3,350 
3,785 
440 


4,175 
1,670 
3,340 
5,025 


$273,588    $14,210 


$1,832,815 
296,044 


$100,164 


$2,128,859 


$100,164 


$1,149,388 


22,500 
69,615 
27.845 
55,690 
83,728 


$259,378 


$1,732,661 
296,044 


$2,028,696 
20.000 


$2,048,695 


Baldwin  and  Morrow,  assistant  engineers  of  the  staff  of  this 
Commission,  estimate  the  cost  of  reproduction  new  of  defend- 
•ant's  property  used  and  useful  at  the  date  June  15,  1915,  as 
$1,575,732,  and  they  estimate  the  cost  of  reproduction  depreciat- 
ed to  present  condition  at  said  date  as  $1,402,290,  as  shown  by 

the  flununary  of  their  estimates  as  follows: 
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SUMMARY  OF  BALDWIN  AND  MORROW'S  ESTIMATES  OF  THE  COSTS 
OF  REPRODUCING  THE  PROPERTY  OF  THE  WEST  ST.  LOUIS 
WATER  &  LIGHT  COMPANY. 


' 

Construc- 
tion. 
Cost. 

Present 
Value. 

A — ^Land  

$      43,533 
7,886 

$     43,533 
7,836 

18^9^  oTerhead 

$      51,369 

Reproduction  coat — ^land. 
B — Buildings  &  miscl.  struc- 
tures   

$      51,369 

t     32,004 

42,708 
6,010 

3,529 

4,600 
21,271 

9,453 
81,036 

2,716 

710,721 

30,200 

7,209 

4,861 

261,228 

14,818 

7,684 

32,209 

2,540 

$     24,064 

37,683 
4,409 

8,160 

2,300 
15,623 

6,905 
66,639 

1,960 

646,756 

24,802 

7,209 

4,861 

228,794 

13,484 

6,992 

28,988 

2,286 

C^RetervoWa  d  olear  well: 
1.  Reservoir    

2.  Clear  well   

D — Equipment : 

Intake  equipment   

Filters    

Boiler  plant  equipment.. 
Electrical    equipment. . . . 
Pumping  equipment 

E^Dietribuiion  Bysiem: 

TrATiflTniaainn    msLina 

StandDiDea     ..    ......... 

' 

Reservoir •• 

Booster   station 

Distribution  mains 

Valves 

Hvdr&nts 

Pavini?                    . . 

Croaaincra     . .                 ... 

Total  B.  C.  D.  E 

$1,273,796 
203,807 

$1,126,805 
180,289 

16%   overhead    

1,477,603 

3,230 

4,244 

3,286 

16,000 

20,000 

Reproduction   cost   B.   C. 

1,307,094 

Conveyance  equipment  .. 
Tools  and  miscl. equipment 

2,180 

3,183 

Furniture  and  fixtures  . . 



2,464 

Stores  and  supplies 

16,000 

Working  capital 

20,000 

Reproduction   cost — ^prop- 
erty in  use  

$1,575,732 

$        7,510 
1,202 

$1,402,290 

Nonoperative  property  .. 
16%  ov^head 

$        3,841 
615 

8,712 

Nonoperative 

4,456 

Grand   Total    

$1,584,444 

$1,406,746 

These  reproduction  estimates  differ  so  widely  as  to  necessitate 
comparison,  which  is  somewhat  difficult,  on  account  of  the  dif- 
ferent classifications  of  the  inventories  employed  by  the  respec- 
tive engineers ;  such  comparison  as  is  possible  is  shown  in  tabular 

form,  as  follows : 
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COMPARISON  OF  ESTIMATB  OP  ENGINEER  ALVORD,  JULY  1,  1915, 
AND  COMMISSION'S  ENGINEERS  BALDWIN  AND  MORROW,  AS 
OF  JUNE  16,  1915. 


Land,    buildings,    equipment, 
distribution  system,  etc. 

Overheads: 

Engineering  

Contingencies    

Taxes  and  insurance   .. 

Legal 

Commissions    

Interest    


Total  OTerheads 


MiBcettaneoua: 
Tools   &   miscl.   equipment 

Office  equipment    

Supplies     

Working  ci^ltal    


Preliminary  oosts    ... 
Going  conoem  value 


Reproduction  Estimate. 


Baldwin  & 
Morrow. 


$1,317,329 


63,690 
25,911 
26,911 
13,173 
1,306 
81,652 

$    211,643 


7,474 

3,286 

16,000 

20,000 


$      46,760 


Total $1,575,732    $2,128,869    $1,402,290 


Alvord. 


$1,520,647 


$      73,790 

J      59,030 
29,515 


88,763 


$    251,088 


$       7,000 

2,500 

13,000 


$•    22,500 


$      38,580 
296,044 


Present  Value. 


Baldwin  &  i 
Morrow. 


Alvord. 


$1,170,338 


56,340 
22,972 
22,971 
11,703 
1,306 
72,833 


$    188,125 


5,363 

2,464 

16,000 

20,000 


$1,434,693 


$      69,615 

C       55,690 
27.846 


83,728 


$    236,878 


7,000 

2,500 

13.000 

20,000 


$      43,827    $      42,500 


$      38,580 
296,044 


$2,048,695 


Note:   Working  capital  not  included  by  Alvord  in  '^reproduction  estimate," 
but  in  "present  Talue." 

Considering  the  so-called  "present  value"  ill  the  above  com- 
parison, it  is  apparent  that  Alvord  estimated  the  structural  cost 
of  land^  buildings,  equipment,  distribution  system,  etc.,  some 
$264,355  higher  than  Morrow;  the  overhead  charges,  including 
engineering,  contingencies,  taxes,  and  insurance,  l^al  expenses, 
commissions,  and  interest  during  construction,  $48,753  higher; 
and  he  added  two  items  not  separately  estimated  by  Morrow, 
"preliminary  cost"  $38,580,  and  "going  concern  value"  $296,044, 
and  only  in  the  miscellaneous  items  such  as  tools  and  miscellane- 
ous equipment,  oflSce  equipment,  supplies,  and  working  capital, 
was  he  less  than  Morrow,  by  $1,327.  Alvord's  total  is  higher 
than  Morrow's  by  $646,405,  and  without  the  item  "going  con- 
cern value"  Alvord's  estimate  of  "present  value"  is  $350,361 
higher.  "Qoing  value^'  will  be  discussed  hereinafter,  so  the  real 
comparison  of  Alvord  and  Morrow's  estimates  of  the  cost  of  re- 
producing defendant's  property  in  present  condition,  not  includ- 
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ing  any  element  or  item  of  "going  value/'  is  between  $1,752,651 
for  Alvord  and  $1,402,290  for  Morrow. 

Looking  at  the  details  of  these  estimates  as  to  structural  costs, 
we  find  that  the  main  items  of  difference  are  real  estate  ease- 
ments, cost  of  pavement  over  mains,,  and  depreciation.  Alvord 
apparently  takes  as  a  basis  of  his  estimate  of  the  cost  of  ease- 
ments a  valuation  made  by  a  Mr.  McMillan,  in  evidence  as  an 
exhibit  in  these  cases.  Mr.  McMillan  estimated  the  easements 
on  the  basis  of  purchase  of  the  property  at  the  market  value, 
plus  50  per  cent  for  severance  damages.  As  a  matter  of  fact, 
these  easements  are  virtually  nothing  but  permits,  and  Morrow 
substantiated  his  valuation,  which  was  on  the  basis  of  the  cost 
of  obtaining  such  easements  by  the  experience  of  others  in  obtain- 
ing corresponding  easements  in  St  Louis  county.  We  think 
there  is  hardly  a  doubt  that  the  easements  could  be  obtained  for 
the  figures  stated  by  Morrow. 

[9]  Alvord's  estimate  exceeds  Morrow's  by  $134,038  as  to  the 
cost  of  cutting  through  and  paving  over  mains.  Alvord  esti- 
mated paving  over  mains  strictly  on  the  reproduction  theory; 
that  is,  that  all  pavement  now  over  mains  would  have  to  be  cut 
through  and  replaced,  whereas  Morrow  estimated  paving  over 
mains  only  where  the  pavement  had  actually  to  be  cut  through 
and  replaced,  as  shown  by  the  records  of  the  company.  It  has 
been  held  almost  uniformly  that  paving  over  mains  should  be 
included  only  to  the  extent  that  it  has  actually  constituted  a  cost 
of  construction,  and  we  believe  this  holding  is  equitable,  for  other- 
wise there  will  appear  a  tendency  to  penalize  the  public  on  ac- 
count of  the  expenditure  made  by  them  in  constructing  paving 
after  mains  are  laid,  and  also  to  discredit  reproduction  theories. 

[10]  Morrow  depreciated  his  estimates  $77,534  more  than  Al- 
vord, this  difference  resulting  from  the  use  of  different  methods 
of  estimating  depreciation, — Morrow  using  the  straight-line 
theory  as  against  the  sinking-fund  method  used  by  Alvord. 
While  we  are  aware  that  the  sinking-fund  method  of  accumulat- 
ing a  depreciation  reserve  may  be  admissible,  yet  it  appears  prac- 
tically impossible  to  consider  depreciation  by  age  accruing  on 
other  than  a  straight-line  basis.  We  believe  that  public  utility 
property  depreciates  with  age  and  use,  as  well  as  from  obso- 
lescence and  inadequacy,  and  as  practically  every  such  utility  is 
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in  process  of  growth  and  development,  that  the  utility  is  entitled 
to  set  aside  from  earnings  in  a  depreciation  reserve  sufficient 
funds  to  make  renewals  as  they  become  necessary,  not  to  accumu- 
late, in  addition  to  a  fair  return,  a  fund  to  retire  investment.  On 
the  other  hand,  as  the  property  depreciates  through  age  and  use, 
obsolescence  and  inadequacy,  the  value  decreases  and  the  decrease 
in  value  is  best  to  be  obtained  by  finding  its  percentage  condition, 
where  that  is  possible,  and  where  it  is  not  possible,  by  depreciat- 
ing on  the  basis  of  age  and  assumed  life  of  the  individual  items, 
and  this  latter  leads  directly  to  the  straight-line  basis  as  assumed 
by  Morrow  in  these  cases  in  depreciating  the  items  of  property ; 
in  justice,  corresponding  methods  and  amounts  should  be  con- 
sidered in  making  allowance  for  a  reserve  for  depreciation  in  the 
future. 

The  holdings  of  courts  and  commissions  which  appear  to  con- 
firm these  views  on  depreciation  are  stated  by  Pond  in  his  work 
on  Public  Utilities,  as  follows : 

"Section  467.  There  are  two  kinds  of  depreciation,  that  due 
to  the  ordinary  physical  wear  of  operation  and  functional  depre- 
ciation which  results  from  the  necessary  replacement  of  equip- 
ment before  it  is  worn  out  by  invention  and  improved  appliances 
which  render  more  efficient  and  satisfactory  service.  The  ex- 
pense of  depreciation,  whether  ordinary  and  physical  or  func- 
tional, due  to  the  machinery,  although  not  worn  out,  becoming 
obsolete  by  reason  of  further  invention,  is  equally  chargeable  to 
maintenance  and  the  expense  of  operation,  for  as  the  court  in  the 
case  of  People  ex  rel.  Brooklyn  Heights  E.  Co.  v.  State  Tax 
Comrs.  69  Misc.  646,  127  N.  Y.  Supp.  825,  decided  in  1910,  in 
fixing  the  valuation  of  a  municipal  public  utility  plant  for  the 
sake  of  taxation,  said :  ^As  surely  as  humanity  travds  to  the  grave, 
the  machinery  and  equipment  of  a  public  service  corporation 
travel  toward  the  scrap  pile.  The  plant  and  structures  depreci- 
ate in  less  degree,  but  as  certainly.  This  is  ordinary  depreciation. 
But  another  form  of  depreciation  in  the  case  of  properties  here 
being  valued  takes  place.  The  machinery  or  equipment,  while 
still  capable  of  years  of  service,  becomes  inadequate  to  do  the 
work  demanded, — ^not  only  by  the  corporation,  but  by  the  law 
itself.  In  the  case  particularly  of  electrical  machinery,  the 
type  becomes  obsolete  by  reason  of  inventicm,  and  increasing 
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public  demands  frequently  require  in  aid  of  safe  and  adequate 
service  that  the  obsolete  appliance  or  equipment  give  way  to  the 
new.  .  .  •  This  would  appear  to  be  a  le^slative  recognition 
of  the  systems  adopted  providing  for  the  diarge,  out  of  income, 
of  items  for  obsolescence  and  inadequacy,  upon  a  plant  which  ap- 
parently according  to  the  state  was  reasonably  capable  of  ascer- 
tainment from  the  experience  of  the  corporation  itself.  The 
policy  of  the  state  to-day,  so  reflected  by  statute,  is  in  favor  of 
these  charges  out  of  earnings.  .  .  •  The  corporations  must 
provide  imder  the  present  statute  safe  and  adequate  service. 
Upon  this  the  statute  is  insistent,  and  the  highest  power  has  been 
conferred  upon  the  Ccmimission  to  see  that  this  provisicm  of  the 
law  is  complied  with.  To  provide  safe  and  adequate  service  is 
not  to  maintain  old  and  obsolete  cars,  even  though  by  constant 
repair  they  may  be  kept  from  dissolution.  It  is  to  keep  in  touch 
with  the  times,  and  to  displace  obsolete  or  inadequate  appliances 
or  structures  with  new  and  approved  appliances.  These  expendi- 
tures come  suddenly  in  some  cases,  in  others  their  approach  may 
be  apprehended.' 

"The  same  court  in  the  case  of  People  ex  reL  Binghamton 
Light,  Heat  &  P.  Co.  v.  Stevens,  203  N.  Y.  7,  96  N.  E.  114, 
decided  in  1911,  recognized  the  same  principle  in  holding  that 
^a  reasonable  consideration  of  the  interest  of  a  corporation  and 
the  ultimate  good  of  its  stock  and  bondholders,  and  a  regard  for 
the  investing  public  and  that  fair  dealing,  which  should  be  ob- 
served in  all  business  transactions,  require  that  machines  and 
tools  paid  for  and  charged  to  capital  account,  but  which  neces- 
sarily become  obsolete  or  wholly  worn  out  within  a  period  of 
years  aftei;  the  same  are  purchased  or  installed,  should  be  re- 
newed or  replaced  by  setting  aside  from  time  to  time  an  adequate 
amoimt  in  the  nature  of  a  sinking  fund,  or  that  by  some  other  sys- 
tem of  financing  the  corporation  put  upon  the  purchaser  from 
the  corporation  the  expense  not  alone  of  the  daily  maintenance 
of  the  plant,  but  a  just  proportion  of  the  expense  of  renewing 
and  replacing  that  part  of  the  plant  which,  although  not  daily 
consumed,  must  necessarily  be  practically  consumed  within  a 
given  time.     If  that  is  not  done,  and  renewals  and  replacements 

are  continually  added  to  the  capital  account,  the  capital  account 
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must  necessarily  become  more  and  more  ont  of  proportion  to  the 
real  value  of  the  property  of  the  corporation/     .     .     . 

"Section  468.  The  same  court  in  the  case  of  People  ex  rel. 
Queens  County  Water  Co.  v.  Woodbury,  67  Misc.  490,  128  N. 
Y.  Supp.  599,  decided  in  1910,  affirmed  in  202  K  Y.  619,  96 
N.  E.  1127,  recognized  and  gave  expression  to  this  principle  by 
saying  that  'so  long  as  depreciation  of  property  is  a  proper  fac- 
tor to  take  into  account  in  determining  the  net  earnings,  I  can- 
not see  why  the  rule  should  not  be  applied  as  well  to  functional 
as  to  physical  depreciation.  In  both  cases  the  property  becomes 
valueless,  because  no  longer  capable  of  being  applied  to  the  pur- 
poses for  which  it  was  designed.  It  would  be  a  false  system  of 
accounting  which  did  not  take  into  consideration  the  destruction 
of  the  value  of  property,  from  whatever  cause,  so  long  as  that 
cause  is  in  constant  operation  and  can  be  foreseen  with  reasonable 
certainty.  A  loss  due  to  functional  depreciation  is  incurred  in 
the  operation  of  the  business,  and  therefore  should  be  charged  as 
an  expense  of  operation.  Knoxville  v.  Eiioxville  Water  Co.  212 
U.  S.  1,  63  L.  ed,  371,  29  Sup.  Ct.  Kep.  148.  Machinery  which 
to-day  is  sufficient  for  its  purpose  may  become  scrap  iron  through 
the  development  of  inventions,  and  so  pipes  and  mains  sufficient 
for  a  system  of  water  supply  as  it  now  exists  may  become  value- 
less through  changes  in  the  conditions  under  which  it  is  used/ 

"Section  469.  The  Supreme  Court  of  the  United  States  has 
recognized  this  principle  in  the  case  of  Knoxville  v.  Knoxville 
Water  Co.  supra,  decided  in  1909,  by  holding  that  'the  cost  of 
reproduction  is  one  way  of  ascertaining  the  present  value  of  a 
plant  like  that  of  a  water  company,  but  that  test  would  lead  to 
obviously  incorrect  results  if  the  cost  of  reproduction  is  not  di- 
minished by  the  depreciation  which  has  come  from  age  and  use. 
.  .  .  It  is  not  easy  to  fix  at  any  given  time  the  amount  of 
depreciation  of  a  plant  whose  component  parts  are  of  different 
ages,  with  different  expectations  of  life.  But  it  is  clear  that 
some  substantial  allowance  for  depreciation  ought  to  have  been 
made  in  this  case.  .  .  .  Before  coming  to  the  question  of 
profit  at  all,  the  company  is  entitled  to  earn  a  sufficient  sum  an- 
nually to  provide  not  only  for  current  repairs,  but  for  making 

good  the  depreciation  and  replacing  the  parts  of  the  property 
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when  they  come  to  the  end  of  their  life.  The  company  is  not 
bound  to  see  its  property  gradually  waste,  without  making  pro- 
vision out  of  earnings  for  its  replacement.  It  is  entitled  to  see 
that  from  earnings  the  value  of  the  property  invested  is  kept  un- 
impaired, so  that,  at  the  end  of  any  given  term  of  years,  the 
original  investment  remains  as  it  was  at  the  beginning.'     .     .     . 

"Section  470.  That  the  expense  due  to  depreciation,  however, 
should  not  be  added  or  charged  to  the  account  of  capital  because 
it  involves  the  mere  replacement  of  equipment  which  is  concerned 
with  the  expense  of  operation  and  maintenance  rather  than  with 
the  permanent  investment  upon  which  returns  by  way  of  divi- 
dends are  payable  is  the  effect  of  the  decision  in  the  case  of  Eail- 
road  Conmiission  v.  Cumberland  Teleph.  &  Teleg.  Co.  212  U.  S. 
414,  53  L.  ed.  577,  29  Sup.  Ct.  Kep.  357,  decided  in  1909,  where 
the  court  says :  'It  was  obligatory  upon  the  complainant  to  show 
that  no  part  of  the  money  raised  to  pay  for  depreciation  was  add- 
ed to  capital  upon  which  a  return  was  to  be  made  to  stockholders 
in  the  way  of  dividends  for  the  future.* " 

[11]  As  to  Alvord's  separate  estimate  of  preliminary  costs  to 
the  amount  of  $35,580,  which  is  in  the  nature  of  an  overhead 
charge,  we  believe  that  this  has  been  sufficiently  included  in  the 
other  overhead  charges.  Morrow  testified  that  such  costs  were 
included  in  his  allowance  for  engineering  and  legal  expenses. 
Alvord's  overhead  charges  amount  to  $236,878,  as  compared  with 
Morrow's  figure,  $188,125.  It  may  be  noted  that  Morrow's  over- 
head charge3  on  land  amounted  to  18  per  cent,  and  his  overhead 
charges  on  other  structural  costs  amounted  to  16  per  cent,  and 
Alvord's  are  evidently  higher  and  on  a  larger  amount  for  struc- 
tural cost.  We  think  the  estimate  of  overheads  made  by  Mor- 
row sufficiently  high. 

[12]  It  should  be  noted  that  the  engineers,  as  well  as  the  ac- 
countants, considered  that  the  water  meters  installed  for  indi- 
vidual consumers  were  not  the  property  of  the  company.  As 
appears  hereinafter  we  think  most  of  the  meters  are  the  property 
of  the  company,  and  that  the  defendant  should  own  all  of  them. 
They  should  therefore  be  capitalized.  This  will  mean  adding 
some  $55,000  as  an  item  for  meters,  both  to  the  original  cost  to 
date  and  to  the  estimates  of  reproduction.     Considering  all  of 

the  evidence,  we  are  of  the  opinion  that  defendant's  property 
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can  be  reproduced  in  its  present  condition  at  the  date  of  June 
36,  1915,  within  the  amount  estimated  by  Baldwin  and  Morrow, 
with  the  addition  of  the  item  for  meters  capitalized ;  that  is,  for 
the  sum  of  $1,457,000. 

The  Commission's  engineers  made  no  estimates  as  to  intan- 
gible values,  beyond  the  inclusion  of  substantial  overhead  charges. 
There  is  in  evidence,  however,  the  history  of  defendant's  develop- 
ment and  its  earnings  year  by  year,  the  latter  of  which  taken 
from  the  Commission's  accountant's  reports  is  shown  in  the  fol- 
lowing table : 

STATEMENT   SHOWING  RATE   OP   RETURN  ON  PLANT   AND   EQUIPMENT 
FOB  YEARS  ENDED  APRIL  80,  1906,  TO  1916. 


Plant  and 

Less    Depre- 
dation (as 

Equipment 

Rate  of 

(Depreciated 
by  Amounts 

Return  on 

Plant  and 

Charged 

Profit   on 

Plant   and 

Equipment. 

Throagh 
Operating 
Expenses). 

Charged 

Operation. 

Equipment 

Through 

Depreciated 

Profit  &  Loss 

as  Shown. 

Only). 

1905    

$535,252.61 

$535,252.61 

$U.049.14 

2.1 

1906    

543.100.52 

543,100.52 

13,657.21 

2.5 

1907    

663,733.63 

563.733.63 

10,593.80 

1.9 

1908    

694,617.06 

694,617.06 

33,960.26 

4.9 

1909    

716,567.81 

715,567.81 

46.571. S5 

6.6 

1910    

753,894.02 

753,894.02 

63,372  93 

8.4 

1911    

960,913.85 

950.913.85 

67,070.65 

7.1 

1912    

965,893.55 

965.893.66 

88.365.73 

9.1 

1913    

1.118,914.27 

114.769.84 

1,104,154.43 

82,706.70 

7.4 

1914    

1,223,225.29 

17,650.08 

1,205,575.21 

101^,592.15 

9.1 

1916    

1,268.708.84 

19,262.66 

1,244,446.28 

113.391.94 

9.1 

19.328,820.96 

161,672.481 

|9.2n,148.47 

$640,332.36 

From  the  above  table  it  is  easily  seen  that  the  returns  were 
small  in  the  early  years,  1904  to  1908,  but  that  since  1908  the 
returns  have  been  considerably  better. 

[13]  Defendant's  witness  Alvord  testified  at  length  as  to  going 
value,  defining  it  as,  "Going  value  is  a  very  poor  name  which  is 
commonly  used  to  define :  (a)  The  value  of  a  created  income,  or 
better,  (b)  The  cost  of  financing  a  physical  plant  into  the  posses- 
sion of  an  adequate  income,  or  more  definitely  and  completely 
(c)  the  cost  outside  of  the  physical  plant  of  diverting  capital 
from  one  path  where  it  formerly  earned  return  into  the  new  line 
of  activity,  where,  through  the  medium  of  the  physical  property, 
it  may  again  in  time  come  to  earn  proper  return." 

He  further  outlined  the  methods  used  by  him  for  calculating 

''going  value,"  the  comparative  plant  method  and  the  past  deficit 

method,  in  the  following  words: 
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"TLe  comparative  method  in  which  the  measure  of  going  value 
is  the  yearly  amounts  of  revenue  reduced  to  present  worth  which 
an  old  operating  plant  will  produce  in  excess  of  what  new  works 
of  like  character  can  he  m^de  to  produce  between  the  time  of 
purchase  and  that  time  in  the  future  when  the  revenue  of  the 
two  works  become  equaL  This  method  is  composed  of  two  parts : 
First,  the  assumptions  to  be  derived  from  the  experience  in  op- 
erating similar  properties;  and,  second,  the  accoimting  which 
sums  up  that  experience. 

^The  past  deficit  method  in  which  the  expenditure  since  the 
business  was  started,  made  in  carrying  the  organization  to  the 
present  state  of  income,  allowing  a  fair  rate  of  return,  the  setting 
aside  of  a  depreciation  reserve,  and  operating  expense,  are  totaled 
and  u$ed  as  a  measure  of  the  going  value." 

Alvord^s  calculations  of  "going  value"  by  the  past  deficit  meth- 
od is  shown  in  detail  in  his  report  (exhibit  2),  and  explained  in 
his  testimony  and  connected  incorrectly  v^ith  the  accountants' 
figures  for  original  cost,  yearly  additions,  and  betterments  and 
net  earnings.  Alvord  calculates  the  past  deficits,  that  is,  in- 
sufficiency of  net  income  to  meet  assumed  returns  of  7  or  8  per 
cent  yearly  for  each  year  from  1904  to  1915,  inclusive,  together 
with  arbitrary  additions  for  inadequate  salaries  of  president  and 
vice  president  and  the  amortization  of  bond  discount,  and  allow- 
ances of  li  or  1  per  cent  for  depreciation,  to  be  $323,888,. or 
$485,125,  or  $403,232.  He  omits,  however,  to  deduct  from  in- 
vestment the  depreciation  accruing  year  by  year  for  which  he 
assumes  the  company  is  entitled  ,to  reserve  1  or  IJ  per  cent.  On 
the  assumption  that  it  is  reasonable  to  reserve  for  depreciation  1 
or  1^  per  cent  for  this  period  of  eleven  years,  it  is  likewise  rea- 
sonable to  assume  that  depreciation  was  aociming  over  this  period,, 
for  which  reservations  were  made  from  income  and  of  like- 
amount,  particularly  as  such  renewals  as  were  made  must  have 
been  included  in  operating  expenses.  So  taking  this  into  con- 
sideration and  omitting  the  arbitrary  allowances  for  salaries  and 
bond  discount,  and  substituting  the  correct  amoimts  for  addi- 
tions and  betterments  and  net  earnings,  which  were  incorrectly 
stated  by  Alvord,  tiie  accurate  amounts,  for  "going  value"  on  the 
past  deficit  method  would  be  reduced  to  $30,669,  with  assumed 
returns  of  7  per  cejat,  or  $174,908,  with  assumed  returns  of  8  per 
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cent.  Alvord  further  added  $120,000  for  water  mains  donated, 
or  in  exchange  for  whidi  water  had  been  furnished;  he,  how- 
ever, did  not  explain  why  mains  furnished  by  consumers  and 
turned  over  to  defendant  should  not  be  included  as  income  and 
deducted  from  the  calculated  deficit,  instead  of  added  thereto,  as 
evidently  should  be  done  if  mains  were  turned  over  to  defendant 
in  payment  for  water  which  was  not  otherwise  included  in  in- 
come. 

By  the  comparative  plant  method,  that  is,  the  difference  be- 
tween assumed  net  returns  of  the  existing  and  comparative  repro- 
duced waterworks  for  the  years  1916  to  1922  discounted  at  6 
per  cent  to  the  year  1916,  Alvord  calculated  that  the  going  value 
was  the  sum  of  $296,044. 

Going  value  has  time  and  again  been  presented  as  a  matter 
for  consideration  by  courts  and  commissions,  and  it  is  appar- 
ently a  very  elusive,  as  well  as  intangible,  element  of  value.  We 
see  no  reason  to  change  our  opinion  on  going  value  from  that 
we  arrived  at  in  the  case  of  McGregor-Noe  Hardware  Co.  v. 
Springfield  Gas  &  E.  Co.  1  Mo.  P.  S.  C.  R.  468,  where  the  mat- 
ter was  discussed  at  some  length  and  where  we  considered  the 
plant  as  a  going  concern,  and  took  into  account  the  fact  that 
it  was  in  successful  operation,  but  did  not  allow  a  separate  and 
distinct  sum  as  an  exact  measure  of  going  value.  The  most 
recent  decision  of  the  Supreme  Court  of  the  United  States 
brought  to  our  attention  in  connection  with  going  value  is  the 
case,  Des  Moines  Gas  Co.  v.  Des  Moines,  238  TJ.  S.  163,  69 
L.  ed.  1244,  P.U.R1915D,  677,  35  Sup.  Ct.  Rep.  811,  from 
which  defendant  cites,  P.U.R.1916D,  1.  c.  684: 

"That  ^good  will'  in  the  sense  in  which  that  term  is  generally 
used  as  indicating  that  element  of  value  which  inhei'es  in  the 
fixed  and  favorable  consideration  of  customers,  arising  from  an 
established  and  well-known  and  well-conducted  business,  has  no 
place  in  the  fixing  of  valuation  for  the  purpose  of  rate  making 
of  public  service  corporations  of  this  character,  was  established 
in  Willcox  V.  Consolidated  Gas  Co.  212  U.  S.  19,  52,  53  L.  ed. 
382,  399,  48  L.R.A.(N.S.)  1134,  29  Sup.  Ct.  Rep.  192,  16  Ann. 
Cas.  1034.  'Going  value,'  or  Agoing  concern  value,'  i.  e.,  the 
value  which  inheres  in  a  plant  where  its  business  is  established, 
as  distinguished  from  one  which  has  yet  to  establish  its  business, 
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Las  been  the  subject  of  much  discussion  in  rate-making  cases 
before  the  courts  and  commissions.  Many  of  those  cases  are  col- 
lected in  Whitten  on  'Valuation  of  Public  Service  Corporations/ 
§§  550-569,  and  the  supplement  to  the  same  work,  §§  1350- 
1385.  That  there  is  an  element  of  value  in  an  assembled  and 
established  plant,  doing  business  and  earning  money,  over  one 
not  thus  advanced,  is  self-evident.  This  element  of  value  is  a 
property  right,  and  should  be  considered  in  determining  the  value 
of  the  property,  upon  which  the  owner  has  a  right  to  make  a  fair 
return  when  the  same  is  privately  owned  although  dedicated 
to  public  use.  Each  case  must  be  controlled  by  its  own  circum- 
stances, and  the  actual  question  here  is:  In  view  of  the  facts 
found,  and  the  method  of  valuation  used  by  him,  did  the  mas- 
ter sufficiently  include  this  element  in  determining  the  value  of 
the  property  of  this  company  for  rate-making  purposes  ? 

"Included  in  going  value  as  usually  reckoned  is  the  invest- 
ment necessary  to  organizing  and  establishing  the  business  which 
is  not  embraced  in  the  value  of  its  actual  physical  property." 

The  holding  in  this  case,  however,  appears  to  be  clearly  shown 
where  Mr.  Justice  Day  said,  P.U.K.1915D,  L  c.  589:  ''As 
pointed  out  in  the  Cedar  Rapids  Case,  223  TJ.  S.  655,  56  L.  ed. 
594,  32  Sup.  Ct.  Eep.  389,  if  return  is  to  be  regarded  beyond 
that  compensation  which  a  public  service  corporation  is  entitled 
to  earn  upon  the  fair  value  of  its  property,  the  right  to  regulate 
is  of  no  moment,  and  income  to  which  the  corporation  is  not 
entitled  would  become  the  basis  of  valuation  in  determining  the 
rights  of  the  public.  When,  as  here,  a  long-established  and  suc- 
cessful plant  of  this  character  is  valued  for  rate-making  pur- 
poses, and  the  value  of  the  propei'ty  fixed  as  the  master  certifies 
upon  the  basis  of  a  plant  in  successful  operation,  and  overhead 
charges  have  been  allowed  for  the  items  and  in  the  sums  already 
stated,  it  cannot  be  said,  in  view  of  the  facts  in  this  case,  that 
the  element  of  going  value  has  not  been  given  the  consideration 
it  deserves,  and  the  appellant's  contention  in  this  behalf  is  not 
sustained." 

It  appears  that  the  master  first  fixed  going  value  as  a  separate 

and  distinct  sum  of  $300,000,  but  having  done  so,  and  after 

the  decision  of  the  Supreme  Court  of  the  United  States  in  the 

Cedar  Rapids  Case,  concluded  in  the  light  of  that  decision  that 
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he  had  sufficiently  allowed  for  the  element  of  going  valtie  in 
his  valuation  of  the  plant  by  taking  into  consideration  the  fact 
that  it  was  in  successful  operation,  and  so  did  not  include  the 
separate  item  of  $300,000  for  going  value  in  addition;  and  this 
appears  to  be  approved  by  the  court  of  last  resort,  as  shown  in 
the  Des  Moines  Gas  Case,  supra,  going  value  having  been  given 
the  consideration  it  deserved. 

In  the  instant  case  defendant  contends  for  the  allowance  of  a 
separate  and  distinct  sum  for  going  value.  Such  a  finding,  how- 
ever, is  practically  impossible,  as  would  be  the  finding  of  exact 
sums  representing  separately  the  value  of  the  many  separate 
items  of  tangible  property,  as  stated  by  the  supreme  court  of 
Wisconsin  in  the  case  of  Appleton  Waterworks  Co.  v.  Railroad 
Commission,  154  Wis.  121,  47  L.E.A.(KS.)  770,  142  N.  W. 
476,  Ann.  Cas.  1915B,  1160,  as  follows:  ^'However,  the  funda- 
mental difficulty  with  the  attempt  to  set  a  definite  sum  as  the 
measure  of  going  value  is  that  it  is  an  attempt  to  divide  a  thing 
which  is  in  its  nature  practically  indivisible.  ^  The  value  of  the 
plant  and  business  is  an  indivisible  gross  amount.  It  is  not 
obtained  by  adding  up  a  number  of  separate  items,  but  by  tak- 
ing a  comprehensive  view  of  each  and  all  of  the  elements  of 
property,  tangible  and  intangible,  including  property  rights,  and 
considering  them  all,  not  as  separate  things,  but  as  inseparable 
parts  of  one  harmonious  entity^  and  exercising  the  judgment  as 
to  the  value  of  that  entity.  In  this  way  the  going  value  goes 
into  the  final  result,  but  it  would  be  difficult  for  even  an  expert 
to  say  how  many  dollars  of  the  result  represent  it." 

Complainants  contend  that  the  value  of  defendant's  water- 
works property  is  little,  if  any,  in  excess  of  its  cost,  which  com- 
plainants placed  at  the  figure  $1,264,400,  arriving  at  that 
amoiint  by  taking  the  total  of  stock  and  bond  issues  and  deduct- 
ing therefrom  the  excess  of  par  value  of  stocks  and  bonds  over 
the  cost  of  property  acquired  in  1904.  Defendant  on  the  con- 
trary contends  for  a  value  not  less  than  $2,050,000.  .  We  have 
found  that  the  original  cost  to  the  date  June  80,  1916,  exclusive 
of  meters,  was  not  more  than,  and  possibly  less  than,  $1,318,252 ; 

that  there  is  little  doubt  that  the  property  could  be  reproduced 
P.U.R.1917B. 
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for  the  amounts  estimated  by  the  Commission's  engineers,  name- 
ly, construction  cost  of  $1,575,732,  and  "present  value,''  that  is, 
estimate  of  cost  new  less  depreciation  to  present  condition,  of 
$1,402,290,  and  that  it  would  be  unnecessary  to  expend  the 
amounts  estimated  by  Alvord  to  reproduce  the  property. 

After  careful  consideration  of  all  the  facts  as  stated  herein, 
and  of  all  the  evidence  introduced  in  these  cases,  the  Commis- 
sion finds  as  a  fact  that  the  fair  present  value  for  determining 
reasonable  and  just  rates  in  these  cases  of  all  the  waterworks 
property  of  defendant,  West  St.  Louis  Water  &  Light  Company, 
as  of  the  date  June  30,  1915,  and  considering  said  waterworks 
as  a  going  concern,  and  taking  into  account  the  fact  that  it  is 
in  successful  operation,  and  including  such  items  as  general 
expenses,  legal  expenses,  contingencies,  insurance,  general  con- 
tractor's profit,  promotion  and  other  development  expenses,  work- 
ing capital,  and  including  all  elements  of  value,  tangiUe  and 
intangible,  as  used  in  the  public  service  in  supplying  water  in 
St.  Louis  county  by  said  defendant,  West  St.  Louis  Water  & 
Light  Company,  is  the  sum  of  $1,626,000,  which  said  sum  is 
hereby  fixed  and  determined  by  the  Conmaission  to  be  the  fair 
present  value  as  of  said  date  for  the  said  purpose  of  determin- 
ing reasonable  and  just  rates  in  these  cases. 

III.  Reasonahleness  of  Bates. 

Complainants  contend  that  defendant's  rates  are  unreasona- 
ble and  unjust,  which  defendant  denies.  In  this  section  we 
consider  one  test  of  the  reasonableness  of  the  rates;  namely, 
do  they  provide  a  fair  return  on  the  present  value  of  de- 
fendant's property?  In  addition  to  their  statements  of 
gross  earnings,  operating  expenses,  net  profit  on  operation 
and  surplus  for  each  year  from  1905  to  1915,  inclusive, 
which  have  already  been  referred  to,  the  Commission's  ac- 
countants presented  detailed  statements  of  the  profit  and  loss 
accounts  for  the  years  ending  April  30,  1914,  and  1915,  and  for 
a  six  months'  period  ending  October  31,  1915.  The  profit  and 
loss  account  for  the  year  endin<]j  April  30,  1915,  as  taken  from 

the  accountants'  report,  is  as  follows: 
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Operating  Revenues:  Year  ending  April  SO,  1915. 

Commercial  sales — ^metered $134,444.00 

Commercial  sales — flat  rate  33,175.12 

Commercial   sales — sprinkling    892.84    $168,511.96 

Municipal  sales — ^buildings  $323.07 

Municipal  sales — sprinkling  and  flushing 307.71        •     630.78 

Construction  sales — metered    $2,253.51 

Construction  sales — flat  rate   311.58  2,565.09 

Industrial  sales — metered   15,864.04 

Amusement  resorts — metered    2,938.76 

Schools — metered     4,648.60 

Gross  sales   $195,159.23 

Less  discounts  and  allowances  6,044.52 

Net  sales  ;. . . .     $189,114.71 

Other  Operating  Revenue: 

Fire  protection  rentals $11,313.06 

Taps,  material,  repairs,  and  junk 5,411.91 

Employees'  rentals  and  electric  service 838.87         17,564.74 

Gross  operating  revenue   $206,679.45 

Deduct  operating  expenses   93,287.51 

Net  profit  on  operations  $113,391.94 

And  Other  Income: 

Bank  interest  on  deposits  684.32 

Interest  on  sinking-fund  investment 311.63 

Bonus  on  new  main  extensions  6,161.44 

Total '. $120,649.33 

Other  Deductions  from  Income: 

Fimded  debt  expense $926.90 

Public  Service  Commission  expense 5,423.19 

Sinking  fund  reserve   13,147.12 

Interest  on  notes  payable 11,044.01 

Interest  on  bonds   47,873.73        78,414.96 

Net  profit  transferred  to  surplus $42,134.38 

[14]  From  the  foregoing  profit  and  loss  account  it  is  appar- 
ent that  defendant's  gross  operating  revenues  for  the  year  end- 
ing April  30,  1915,  were  $206,679,  and  its  operating  expenses, 
exclusive  of  depreciation  reserve,  $74,025,  leaving  a  net  profit 
of  $132,(554,  and  for  the  six  months'  period  ending  October  31, 
1915,  the  gross  operating  revenues  were  $108,614,  the  operating 
expenses  $39,477,  and  net  profit  on  operations  $64,137,  which 
amounts  for  the  six  months'  period  do  not  appear  inconsistent 
with  the  results  of  operation  for  the  year  ending  April  30,  1915, 
as  to  which  latter  year  there  appear  no  evidences  of  abnormal- 
ity, so  the  net  profit  on  operations  for  that  year,  $132,654,  is 
equivalent  to  8.1  per  cent  on  the  value  of  defendant's  proper tv, 
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as  fixed  herein  ($1,625,000),  and  assuming  that  2  per  cent  is 
the  propier  amount  to  allow  as  reservations  from  income  for  sur- 
plus and  contingencies,  which  amounts,  according  to  the  evidence 
in  these  cases  and  our  allowance  in  other  waterworks  cases,  ap- 
pears reasonable,  there  remains  6.1  per  cent  available  as  return 
on  value.  While  this  is  not  so  high  a  rate  of  return  as  the  Com- 
mission might  consider  reasonable  were  we  proceeding  to  fix 
reasonable  maximum  rates  for  defendant  company,  yet  this  6.1 
per  cent  on  the  valuation  hereinbefore  found  means  the  sub- 
stantial sum  of  $99,125  for  the  year  ending  April  30,  1915, 
after  allowing  $32,500  for  surplus,  contingencies,  and  deprecia- 
tion, and  $74,000  used  to  pay  operating  expenses.  It  should  be 
noted  that  that  part  of  the  income  available  as  a  return  and  for 
surplus,  contingencies,  and  depreciation  is  nearly  twice  as  large 
as  the  sum  necessary  for  operating  expenses,  which  is  rather  an 
abnormal  situation,  and,  of  course,  results  from  the  relatively 
large  investment  of  defendant  necessary  to  serve  the  scattered 
territory  in  which  it  operates.  Considering  all  of  the  evidence, 
we  are  of  the  opinion  and  find  that  defendant's  rates  are  not 
collectively  so  unreasonably  high  as  to  yield  more  than  a  fair 
return  on  the  value  of  defendant's  property.  There  is  no  evi- 
dence in  these  cases  that  defendant's  rates,  considered  as  a  whole, 
are  unreasonable  or  unjust  to  the  public,  in  the  sense  that  they 
produce  or  have  produced  too  high  a  return. 

IV.  Discrimination  in  Rates. 

Complainants  allege  further  that  defendant's  rates  are  unjust 
aud  unreasonable,  in  that  they  are  unjustly  discriminatory  and 
unduly  preferential,  and  this  appears  as  one  of  the  main  issues 
in  controversy.  Defendant's  rates  do  differ  in  the  several  com- 
munities served  by  it,  as  there  are  separate  and  distinct  sched- 
ules of  rates  to  water  cousumors  in  St.  Louis  county,  in  Uni- 
versity City  and  Maplewood  and  in  Ferguson,  and  defendant 
sells  water  wholesale  under  contract  to  the  cities  of  Kirkwood 
and  Webster  Groves,  which  cities  in  turn  distribute  the  water  to 
water  consumers  under  certain  schedules  established  by  said 
cities.  It  is  our  understanding  that  the  schedules  of  rates  for 
St.  Louis  county  apply  to  the  unincorporated  communities  in 
St  Louis  county,  such  as  Pine  Lawn,  Hollywood,  Council  Grove, 
P.U.R.1917B. 
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Edgewood  Park,  Kenewa  Park,  Kenwood  Springs,  Jennings, 
Normandy,  Wellston,  Vinita  Park,  Overland  Park,  Clayton, 
Eichmond  Heights,  Kock  Hill,  Glendale,  Shrewsbury,  and  Lux- 
emburg, which  different  designations  may  in  some  instances  refer 
to  the  same  locality. 

Defendant  operates  under  permission  of  St.  Louis  county  to 
operate  a  waterworks  therein,  and  has  franchises  and  fire 
hydrant  contracts  with  University  City,  Maplewood,  and  Fer- 
guson, and  contracts  for  wholesale  water  supply  with  the  cities 
of  Kirkwood  and  Webster  Groves. 

Defendant's  rates  are  on  file  with  the  Commission,  and  de- 
fendant offers  general  schedules  of  flat  and  meter  rates  to  water 
consumers  in  effect  in  St.  Louis  county,  as  follows: 

SINGLE  FAMILY— FLAT  RATES. 
No  flat  rate  applies  where  premises  are  equipped  with  water-closets  or 
hose  coDnections. 

House,  5  rooms  or  less  $12.00  per  annum 

House,  6  rooms  or  less  13.00  per  annum 

House,  7  rooms  or  less  14.00  per  annum 

Bath,  hot  or  cold  4.00  per  annum 

Horse   3.00  per  annum 

Cow 2.00  per  annum 

Vehicle    2.00  per  annimi 

Each  additional  family  same  rate. 

METER  RATES. 

1.  2,500  gallons  of  water  per  month  for  $1.60  per  month.  AU  water  used 
in  excess  of  the  above  amount,  4|  cents  per  100  gaUons.    One  family  rate. 

2.  4,500  gallons  of  water  per  month  for  $2  per  month.  All  water  used 
in  excess  of  the  above  amount,  4^  cents  per  100  gallons.    One  family  rate. 

3.  6,500  gallons  of  water  per  month  for  $2.50  per  month.  All  water  used 
in  excess  of  the  above  amount,  4^  cents  per  100  gaUons.    Two  family  rate. 

4.  8.500  gaUons  of  water  per  month  for  $3  per  month.  All  water  used  in 
excess  of  the  above  amount,  4  cents  per  100  gallons.    Three  family  rate. 

5.  11,500  gallons  of  water  per  month  for  $4  per  month.  All  water  used 
in  excess  of  the  above  amount,  3f  cents  per  100  gallons.     Four  family  rate. 

0.  16,000  gallons  of  water  per  month  for  $6  per  month.  All  water  used 
in  excess  of  the  above  amount,  31  cents  per  100  gallons. 

7.  23,000  gallons  of  water  per  month  for  $7.50  per  month.  All  water 
used  in  excess  of  the  above  amount,  3^  cents  per  100  gallons. 

8.  31,000  gallons  of  water  per  month  for  $10  per  month.  All  water  used 
in  excess  of  the  above  amount,  3  cents  per  100  gallons. 

9.  60,000  gallons  of  water  per  month  for  $15.30  per  month.  All  water 
used  in  excess  of  the  above  amount,  2f  cents  per  100  gallons. 

10.  100,000  gallons  of  water  per  month  for  $28  per  month.  All  water 
used  in  excess  of  the  above  amount,  2i  cents  per  100  gallons. 

11.  200,000  gallons  of  water  per  month  for  $60.50  per  month.  All  water 
used  in  excess  of  the  above  amount,  2|  cents  per  100  gallons. 

12.  400,000  gallons  of  water  per  month  for  $90.50  per  month.  All  water 
used  in  excess  of  the  above  amount,  2  cents  per  100  gallons. 

Minimums  are  due  quarterly  in  advance  and  all  excess  chargea  are  pay- 
able at  the  end  of  quarter  in  which  excess  occurs. 
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Defendant's  schedules  of  flat  and  meter  rates  filed  with  this 
Commission  and  in  effect  in  University  City  are  as  follows : 

SINGLE  FAMILY— FLAT  RATES. 
No  closel,  no  crinkling,  no  hoM  ooimeeti<».    Thtae  require  meter  senrice. 

3  rooms  or  less  $7.20  per  annum 

4  or  5  rooms v. .... .  9.00  per  annum 

Bath 3.00  per  annum 

Horse    « 2.25  per  annimi 

Cow    1.50  per  annum 

Vehicle    , , »,.♦.•..  1.50  per  annum 

Each  additional  family  same  rate. 

.    METER  RATES. 

0.  1,500  gal.  water  at  $.75  per  month,  excess  $.38  per  1,000  gallons.    One 
family  rate.     (This  rate  applies  to  houses  and  flats  of  3  rooms  or  less.) 

1.  2,500  gal.  water  at  $1.12^  per  month,  excess  $.36  per  1,000  gallons. 
One  family  rate. 

2.  4,500  gal.  water  at  $1.50  per  month,  excess  $.34  per  1,000  gallons.    One 
family  rate. 

3.  6,500  gal.  water  at  $1.88  per  month,  excess  $.32  per  1,000  gallons.    Two 
family  rate. 

4.  8,500  gal.  water  at  $2.25  per  month,  excess  $.30  per  1,000  gallons.    Two 
family  rate. 

5.  11,500  gal.  water  at  $3  per  month,  excess  $.28  per  1,000  gallons.    Three 
family  rate. 

6.  15,000  gal.  water  at  $3.75  per  month,  excess  $.26  per  1,000  gallons.   Four 
family  rate. 

7.  25«000  gal.  water  at  $5.62  per  month,  excess  $.24  per  1,000. 

8.  81,000  gal.  water  at  $0  per  month,  excess  $.27  per  1,000. 

9.  60,000  gal.  water  at  $13.95  per  month,  excess  $.24f  per  1,000. 

10.  100,000  gal  water  at  $25.20  per  month,  excess  $.22^  per  1,000. 

11.  200,000  gal.  water  at  $45.45  per  month,  excess  $.20^  per  1,000. 

12.  400,000  gal.  water  at  $81.45  per  month,  excess  $.18  per  1,000. 
Minimume  are  due  quarterly  in  advance,  and  all  excess  charges  are  pay- 
able at  the  end  of  the  quarter  in  which  excess  occurs. 

METER  RENTALS. 

f  inch  or  lest  •  $4.00  per  annum 

I  inch  meter  5.00    " 

1  inch  meter  6.00    " 

11  inch  meter   9.00    **        " 

2  inch  meter  ...15.00    « 

Defendants  schedules  of  flat  and  meter  rates  filed  with  this 
Commission  and  in  effect  in  Maplewood  are  as  follows: 

SINGLE  FAMILY— FLAT  RATES. 
No  closet,  no  sprinkling,  no  hose  connection.    These  require  meter  service. 

3  rooms  or  less $7.20  per  annum 

4  or  5  rooms 9.00     " 

6  rooms  9.75  «        ** 

7  rooms  10.50  " 

8  rooms  11.25  " 

9  rooms 12.00  "         « 

10  rooms    12.75  " 

Bath 3.00  "        « 

Horse    2.25  "        « 

Cow    1.50  " 

Vehicle 1.50  " 

Each  additional  family  same  rates  apiece. 

Shop  rates  $3.75  per  year  and  upwards  according  to  character  of  business. 
P.U:R.1917B. 
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METER  RATES. 

0.  1,500  gal.  water  at  $.75  per  month,  excess  $.38  per  1,000  gallons.  One 
family  rate. 

1.  2,500  gal.  water  at  $1.12^  per  month,  excess  $.36  per  1,000  gallons. 
One  family  rate. 

2.  4,500  gal.  water  at  $1.50  per  month,  excess  $.34  per  1,000  gallons. 
One  family  rate. 

3.  6,500  gal.  water  at  $1.88  per  month,  excess  $.32  per  1,000  gallons. 
Two  family  rate. 

4.  8,500  gal.  water  at  $2.25  per  month,  excess  $.30  per  1,000  gallons.  Two 
family  rate. 

5.  11,500  gal.  water  at  $3.00  per  month,  excess  $.28  per  1,000  gallons. 
Three  family  rate. 

6.  15,000  gal.  water  at  $3.75  per  month,  excess  $.26  per  1,000  gallons. 
Four  family  rate. 

7.  23,000  gal.  water  at  $5.62  per  month,  excess  $.24  per  1,000. 

8.  31,000  gal.  water  at  $9.00  per  month,  excess  $.27  per  1,000. 

9.  50,000  gal.  water  at  $13.95  per  month,  excess  $.24|  per  1,000. 

10.  100,000  gal.  water  at  $25.20  per  month,  excess  $.22^  per  1,000. 

11.  200,000  gal.  water  at  $45.45  per  month,  excess  $.20i  per  1,000. 

12.  400,000  gal.  water  at  $81.45  per  month,  excess  $.18  per  1,000. 
Minimums  are  due  quarterly  in  advance  and  all  excess  charges  are  pay- 
able at  the  end  of  quarter,  in  which  excess  occurs. 

METER  RENTALS. 

I  inch  or  less $4.00  per  annum 

f  inch  meter , 5.00  per  anniun 

1  inch  meter    6.00  per  annum 

li  inch  meter   •« ; 9J00  per  annum 

2  inch  meter   < 15jOO  per  i^ww^im 

Defendant's  schedules  of  flat  and  meter  rates  on  file  with  this 
Commission  and  in  effect  in  Ferguson  are  as  follows: 

FLAT  R^TES. 

Residence  occupied  by  one  family,  2  rooms  or  less  $2.00 

Residence  occupied  by  one  family,  3  rooms   3.00 

Residence  occupied  by  one  family,  4  rooms    4.00 

Residence  occupied  by  one  family,  5  rooms    «     5.00 

Residence  occupied  by  one  family,  6  rooms 6.00 

Residence  occupied  by  one  family,  7  or  8  rooms 7.00 

Residence  occupied  by  one  family,  9  or  10  rooms   8.00 

Residence  occupied  by  one  family,  11  or  12  rooms   9.00 

Residence  occupied  by  one  family,  13  or  14  rooms   10.00 

Residence  occupied  by  one  family,  15  or  16  rooms    11.00 

Residence  occupied  by  one  family,  17  or  18  rooms   12.00 

Residence  occupied  by  one  family,  19  or  20  rooms    13.00 

With  more  rooms,  for  each  additional  room 50 

Consumers  shall  have  the  option  of  taking  water  by  the  meter  measure- 
ment, and  whenever  consumer  shall  elect  to  take  water  by  meter  measure- 
ment the  grantee  shall  place  a  meter  upon  the  service  and  collect  as  follows: 

Meter  Rates. 
The  grantee  shall  have  the  right  to  insert  a  meter  on  any  connections 
when  the  consumer  refuses  or  on  proper  request  fails  to  sign  a  meter  con- 
tract, and  charge  meter  rates  with  the  open  or  annual  flat  rate  as  minimum, 
in  which  case  no  meter  rents  will  be  charged;  provided,  however,  that  no 
consumer  shall  pay  less  than  75  cents  per  month,  payable  quarterly,  semi- 
annually, or  yearly  at  the  option  of  the  grantee. 
P.U.R.1917B. 
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Water  Meter  Rat€9. 

When  the  quantity  used  averages  1,000  gallons  per  day  or  less,  3  cents 
per  100  gallons. 

When  the  quantity  used  averages  from  1,000  to  2,500  gallons  per  day, 
24  cents  per  lOO  gallons. 

When  the  quantity  used  averages  from  2,500  to  5,000  gallons  per  day,  2 
cents  per  100  gallons. 

When  the  quantity  used  averages  from  5,000  to  10,000  gallons  per  day. 
If  cents  per  100  gaUons. 

When  the  quantity  used  averages  frona  10,000  to  25,000  gallons  per  day, 
li  cents  per  100  gallons. 

When  the  quantitv  used  exceeds  an  average  of  25,000  gallons  per  day, 
li  cents  per  100  gallons. 

Purposes  not  above  specified — special  rates. 

Rent  and  maintenance  6f  water  meter  payable  annually  in  advance. 

The  above  schedules  are  subject  to  the  provision  ''that  no  annual  water 
rate  or  meter  water  rate  to  any.  one  consumer  shall  be  less  than  nine  dol- 
lars ($9)." 

f  inch  meter  $4.00  per  annum 

f  inch  meter  4.60  per  anniun 

1  inch  meter  6.00  per  annum 

li  inch  meter  9.00  per  anniun 

2  inch  meter  .- 15.00  per  «».TiTmitt 

The  minimum  returns  in  addition  to  the  rental  lor  water  meters  shall 
be  as  follows: 

I  inch  meter    $2.00  per  month 

I  inch  meter    3.00  per  month 

1  inch  meter    5.00  per  month 

li  inch  meter ^ 7.50  per  month 

2  inch  meter 12.00  per  month 

It  is  claimed,  and  not  disputed,  that  the  above  schedules  of 
rates  in  Ferguson  are  in  accordance  with  the  provisions  of  de- 
fendant's franchise  with  that  city. 

Defendant's  contract  with  the  city  of  Webster  Groves  provides 
for  furnishing  water  to  that  city  at  the  minimum  of  $3 3. 33 J 
per  day  for  the  first  200,000  gallons  of  water,  with  excess  charged 
at  16§  cents  per  thousand  gallons,  with  a  prompt  payment  dis- 
count of  25  per  cent,  under  which  contract  the  evidence  is  to  the 
eJBFect  that  the  city  of  Webster  Groves  pays  defendant  12 J  cents 
per  thousand  gallons  for  water.  Defendant  has  a  contract  with 
the  city  of  Kirkwood  similar  to  its  contract  with  the  city  of 
Webster  Grovss,  differing  slightly  in  immaterial  provisions,  and 
defendant  is  now  receiving  12^  cents  per  thousand  gallons  net 
for  water  supplied  to  the  city  of  Kirkwood, 

Defendant's  rates  for  fire-hydrant  service  as  filed  with  this 
Commission  are  stated  as  follows : 

City  of  Ferguson — $66.66f  per  hydrant  per  annum  payable 

semiannually  in  advance  with  discount  of  25  per  cent  if  paid 
P.U.R.1917B. 
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within  thirty  days — ^under  contract  for  twenty  years  under  date 
o£  June  17, 1902. 

University  City — $6^.66f  per  hydrant  per  annum  payable 
semiannually  in  advance  with  discount  of  10  per  cent  if  paid 
within  thirty  days — contract  for  twenty  years  under  date  of 
August  28,  1909. 

Maplewood — $66.66|  per  hydrant  per  annum  payable  semi- 
annually in  advance  with  discount  of  10  per  cent  if  paid  within 
thirty  days — contract  for  twenty  years  approved  August  9,  1910. 

Fire  hydrants  in  public  streets  installed  by  consumer — $50 
per  annum  payable  semiannually  in  advance,  no  discount 

To  compare  the  schedules  of  defendant's  flat  rates  in  St. 
Louis  county,  in  University  City  and  Maplewood,  and  in  Fergu- 
son, we  have  prepared  the  following  table  showing  the  amounts 
charged  annually  for  flat  rates  for  residences: 

ANNUAL  FLAT  RATES  FOR  RESIDENCES. 


Residence. 

County.* 

Ferguson. 

University 
City.* 

Maplewood-* 

2  rooms 

$12.00 
12.00 
12.00 
12.00 
13.00 
14.00 

$2.00 

3.00 

4.00 

5.00 

6.00 

7.00 

7.00 

8.00 

8.00 

9.00 

0.00 

10.00 

10.00 

11.00 

11.00 

12.00 

12.00 

13.00 

13.00 

.50 

(  3— cold 

I  4— hot 

3.00 

2.00 

$7.20 
7.20 
9.00 
9.00 

$7.20 
7  20 

3  rooms ,,.... 

4  rooms 1 . . . . 

9.00 

5  rooms  ••• 

900 

6  rooms 

9.75 

7  rooms 

10.50 

8  rooms 

11.25 

9  rooms 

12.00 

10  rooms 

12.75 

11  rooms 

12  rooms 

13  rooms 

. 

1 4  rooms 

15  rooms 

' 

16  rooms 

17  rooms 

1 

18  rooms 

19  rooms 

20  rooms 



Each  additional  room  . 

\ 

4.00 

3.00 
2.00 
2.00 

Bath     

3.00 
2.25 
1.50 
1.50 

Horse 

3,00 
2.25 

Cow    

1.50 

VeJiicles    

1.50 

Note:  There  is  a  long  list  of  flat  rates  for  Ferguson.  The  residence  mini- 
mum is  $9  per  year. 

^  No  closet  and  no  hose  connections  allowed  except  on  meter.  This  pro- 
vision, however,  does  not  apply  to  flat  rates  in  Ferguson. 

In  the  above  comparison  it  is  noted  that  the  flat  rates  in  Uni- 
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versity  City  and  Maplewood  are  almost  miiformly  25  per  cent 
less  than  in  St  Louis  county,  but  that  no  closet  or  hose  connec- 
tions are  allowed  on  such  flat  rates,  whereas  in  Ferguson  the 
flat  rates  are  based  not  only  on  the  r  umber  of  rooms  in  the 
individual  residence,  but  also  on  the  water  fixtures,  and  in  addi- 
tion are  subject  to  ^  residence  minimum  of  $9  a  year.  De- 
fendant's flat  rates  in  the  city  of  Ferguson  are  in  the  form  usually 
found  for  flat  rates  for  water  supply  in  the  cities  of  the  state; 
whereas,  the  flat  rates  for  St  Louis  county  do  not  take  into 
account  the  fixtures  used,  with  the  exception  of  bath,  but  deny 
the  use  of  certain  fixtures  and  base  the  rate  on  the  number  of 
rooms  in  the  residences  and  upon  h<»rses,  cows,  and  vehicles. 

Comparison  of  defendant's  meter  rates  in  St  Louis  county,  in 
University  City  and  Maplewood,  and  in  Ferguson,  is  shown  in 
the  following  table: 

METER  RATES. 


Monthly 
Consumption. 


St.  Louis  County.  I  Maplewood  &  University  City. 


Monthly 
Minimum. 


1,600 

2,500 

4,500 

6,500 

8,500 

11,500 

16,000 

23,000 

31,000 

60,000 

100,000 

200,000 

400,000 


gal., 
gal., 
gal- 
gal., 
gal., 
gal., 
gal...  I 
gaL..| 

gal...  I 
gal...; 
gal... 
gal...  I 


$1.50 

2.00 

2.50 

3.00 

4.00 

5.00 

7.50 

10.00 

15.60 

28.00 

50.50 

90.50 


Excess 
per  1,000 
Gallons 


47ic 
46 
42i 
40 
37i 
35 
32i 
«30 
27i 
25 
22i 
20 


Monthly 
Minimum. 


1  family 

1  family 

2  family 

3  family 

4  fami^ 


$  .76» 

1.121 

1.60 

1.88 

2.26 

3.00 

3.76 

5.62 

9.00 

13.75 

26.20 

45.46 

81.46 


Excess 

per  1,000 

Gallons. 

38c 

1  family 

36 

1  family 

34 

1  family 

32 

2  familv 

30 

2  familv 

28 

3  family 

26 

4  family 

24 

27 

241 

22i 

20i 

18 

^At  University  City  this  applies  to  houses  or  flats  of  3  rooms  or  less. 


FERGUSON. 


Consumption. 

Per  1,000  Gal. 

Monthly  MinimunL 

Per  Day. 

Per  Month. 

1,000  or  less 
1,000  to     2,500 
2,500  to    6,000 
5,000  to  10,000 

10,000  to  26,000 

Over  25.000 

30,000  or  less 

30,000  to     75,000 

75,000  to  160,000 

150,000  fo  300,000 

300,000  to  750,000 

Over  750.000 

30c 
25c 

20c 
17^0 
15c 
16c 

«"  meter  $2.00 

}"  meter     3.00 

1"     meter     5.00 

ly  meter    7.50 

2^    meter  12.00 
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Meier  Rental,  Annual, 

I  inch  meter    9  4.00 

i  inch  meter    4.50 

1  inch  meter    6,00 

li  inch  meter    7.50 

2  inch  meter    , 12.00 

In  the  above  comparison  of  meter  rates,  it  is  noted  that  the 
meter  rates  for  University  City  and  Maplewood  are  uniformly 
25  per  cent  less  than  those  for  St.  Louis  county  under  the  same 
conditions,  and  that  for  the  county,  as  well  as  University  City 
and  Maplewood,  there  is  a  peculiar  form  of  meter  rates,  with 
sliding  scales  of  minimum  charges,  as  well  as  for  excess  consump- 
tion, the  lowest  minimum  in  the  county  corresponding  to  60 
cents  per  thousand  gallons  for  2,500  gallons  of  water  per  month 
and  sliding  to  approximately  25  cents  per  thousand  gallons  for 
400,000  gallons;  whereas  in  Ferguson  there  is  a  regular  form 
of  meter  rates  approximately  half  the  meter  rates  charged  in 
the  county,  viz,,  a  sliding  scale  from  30  cents  to  15  cents  per 
thousand  gallons,  subject  to  both  annual  meter  rental  and 
monthly  minimum  charges,  based  on  the  size  of  meters.  Thus 
in  Ferguson  for  a  f  inch  meter  the  annual  meter  rental  would 
be  $4  and  the  minimum  monthly  diarge,  $2,  making  a  total  of 
$2.33  per  month,  which  is  higher  than  the  minimum  in  the 
first  five  steps  in  the  Maplewood  or  University  City  meter  rates, 
but  lower  than  the  other  steps.  So,  this  higher  minimum  in  the 
lower  steps  offsets  slightly  the  lower  rates  in  the  lower  ranges  of 
meter  readings  in  Ferguson. 

[15]  Complainants  base  their  contentions  as  to  discrimination 
largely  upon  "statements  of  sales  .by  loc&lities,"  showing  num- 
ber of  consumers,  total  gallons  consumed,  total  revenue,  rate  per 
thousand  gallons,  and  percentage  of  eadi  locality  to  the  whole, 
as  shown  in  exhibits  by  the  Commission's  accountants.  In  re- 
gard to  these  statements,  which  were  taken  from  the  records  of 
the  company,  where  possible,  and  otherwise  estimated,  there  is 
considerable  doubt  thrown  upon  the  figures  representing  the  num- 
ber of  gallons  consumed,  and  other  data  dependent  thereon, 
because  of  the  necessity  of  estimating  the  total  gallons  of  water 
used  by  flat-rate  consumers,  and  this  doubt  was  emphasized  some- 
what by  defendant's  using  a  different  basis  of  estimating  the 
use  of  flat-rate  consumers  in  Ferguson  from  the  basis  used  in 
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other  parts  of  the  county.  These  statements  deal  with  the  aver- 
age prices  for  water  in  the  several  localities  reported,  and  for 
the  year  1916  the  average  in  the  several  unincorporated  locali- 
ties ranges  from  28.31  cents  to  74.57  cents  per  thousand  gal- 
lons, as  compared  with  an  average  of  18.25  cents  in  the  city 
of  Ferguson,  30.46  cents  in  University  City,  38.22  cents  in 
Maplewood,  and  12^  cents  for  water  wholesale  in  Webster  Groves 
and  Kirkwood.  Though  consumers  are  charged  practically  the 
same  schedule  of  rates,  the  average  rate  paid  in  University  City 
is  30.46  cents  (Parkview  80.78)  and  in  Maplewood  38.22.  We 
are  not  satisfied  with  the  accuracy  of  these  figures,  though  in 
general  the  schedules  of  rates  show  that  the  University  City  and 
Maplewood  rates  are  25  per  cent  lower  and  the  Ferguson  meter 
rates  about  50  per  cent  lower  (neglecting  the  higher  minimums), 
than  the  corresponding  rates  in  St.  Louis  county. 

Defendant  argues  that  it  has  contracts  for  fire-hydrant  rent- 
als and  franchises  in  University  City  and  Maplewood  and  Fer- 
guson; that  it  believes  the  rates  in  University  City  and  Maple- 
wood are  reasonable^  and  that  it  is  willing  to  enter  into  similar 
franchises  in  other  communities  whidi  it  serves,  if  they  are  in 
position  to  grant  such  franchises  as  incorporated  cities  and  in 
connection  with  contracts  for  fire  hydrants.  Defendant  assumed 
the  franchise  granted  by  the  city  of  Ferguson  to  its  construction 
company,  and  this  franchise  and  contract  appear  unsatisfactory 
in  some  respects  to  both  defendant  and  to  the  city  of  Ferguson. 
In  general,  the  city  of  Ferguson  appears  to  have  secured  the 
lowest  of  defendant's  rates  for  its  consumers,  as  well  as  lower 
rates  for  fire  hydrants. 

Under  circumstances  somewhat  similar  to  those  we  are  con- 
sidering, the  Public  Service  Commission  of  Washington,  in  the 
case  of  Public  Service  Commission  v.  Pacific  Power  &  Light 
Co.  P.U.K.1916B,  86,  1.  c  89,  said:  "Each  political  division  rec- 
ognized by  statute,  therefore,  should  be  considered  by  the  Com- 
mission as  a  separate  unit,  and  rates  just,  fair,  reasonable,  and 
sufficient  should  be  established  in  each  of  such  units,  without  re- 
gard to  the  wishes  and  without  giving  preference  to  any  section, 
locality,  or  'description  of  service'  in  any  manner  whatsoever. 
This  does  not  mean  that  the  same  rates  may  not  be  established 

in  each  political  unit,  for  the  same  rate  may  be  just,  fair,  rea- 
P.U.R.1^17B.  46 


Digitized  by 


Google 


T22  MISSOURI  PUBLIC  SERVICE  COMMISSION. 

sonable,  and  sufficient  in  each  of  the  units  served  by  the  re- 
spondent company.  Notwithstanding  respondents  contention, 
the  Commission  has  no  right  or  power  to  establish  a  high  rate  in 
one  unit  or  locality  in  order  that  a  low  rate  may  be  established 
in  some  other  place,  nor  to  permit  an  unremunerative  rate  in 
any  locality  for  any  service  that  would  result  in  detriment  to 
another  locality  or  'description  of  service.'  " 

In  the  instant  cases  there  is  not  sufficient  evidence  to  segre- 
gate the  cost  of  service  to  the  several  communities,  even  upon 
arbitrary  bases  of  apportionment,  so  it  has  not  been  proved  that 
defendant's  rates  in  any  of  the  communi|;ie8  it  serves  result  in 
service  below  cost  or  without  substantial  compensation. 

However,  the  city  of  Ferguson  appears  to  have  secured  lower 
rates  to  water  consumers  within  its  limits  and  lower  hydrant 
rentals  than  University  City  and  Maplewood,  through  its  earlier 
franchise  and  contract  (1902) ;  even  here  proof  is  lacking  that 
the  service  is  below  cost,  and  we  cannot  find  that  the  advantage 
or  preference,  which  evidently  exists,  is  undue,  unjust,  or  unrea- 
sonable. 

On  the  other  hand,  where  services  for  separate  communities 
are  so  interrelated  as  to  practically  preclude  segregation  of  the 
cost  of  service,  the  natural  tendency  should  be  toward  uniformity 
of  rates  over  the  area  served  by  the  utility ;  as,  for  example,  with- 
in the  bounds  of  one  municipality. 

Considering  the  conditions  in  Webster  Groves,  it  appears  that 

the  city  of  Webster  Groves  issued  $160,000  in  bonds  to  construct 

its  water  distribution  system,  on  which  amount  the  city  has  to 

pay  interest  amounting  to  $8,000  annually.    The  amount  which 

Webster  Groves  paid  the  defendant  company  for  118,805,000 

gallons  supplied  during  the  year  ending  June  30,  1914,  was 

$14,850.    Besides  this,  the  city  incurred  operating  expenses  of 

some  $4,000,  making  a  total  cost  to  the  city  of  Webster  Groves 

for  water  it  received  and  distributed  to  consumers  about  $26,850 

a  year;  that  is,  at  an  average  cost  to  the  city  of  approximately 

22.6  cents  per  thousand  gallons  of  water  received.    On  the  not 

unreasonable  assumptions  that  there  is  lost  and  unaccounted 

for  in  the  city's  distributing  mains  25  per  cent  of  the  wat«r 

delivered  to  it,  and  that  the  net  income  amounting  to  9  per  cent 

for  return,  surplus,  contingencies,  and  depreciation,  on  the  cost 
P.U.R.1917B. 
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of  $160,000,  is  reafionable,  the  total  008t  of  water  delivered  to 
the  coBBumers  would  be  $14,400  for  retxtrn  on  valiie,  $4,000  for 
operating  expenses,  and  $14,850  for  cost  of  water  from  defend- 
ant, a  total  of  $33,250,  which  is  equivalent  to  an  average  rate 
of  about  37^  cents  per  thousand  gallons.  For  comparison,  the 
schedule  of  water  rates  filed  by  the  city  of  Webster  Groves  and 
applicable  to  the  water  furnished  by  it  to  consumers,  is  as  fol- 
lows: 

Per  1,000  gallons  used  up  to  25,000  gallons  used  per  month $0.30 

On  any  excess  over  25,000  gaUont  used  per  month  and  up  to  75,000 

gallons  used  per   month    25 

On  any  excess  over  75,000  gallons  used  per  month 20 

Minimum  semiannual  amount  to  be  computed  and  paid  semiannuallj, 

with  bath  and  closet 4.50 

Without  bath  or  closet  • 3.00 

And  a  rate  very  similar  to  the  above  is  in  effect  in  Kirkwood. 

Thus  the  issue  appears  as  to  whether  the  differences  in  rates 
as  outlined  above  constitute  violations  of  the  provisions  of  §  63, 
subsections  2  and  3,  of  the  Public  Service  Commission  Law, 
which  read  as  follows : 

^'2.  No  gas  corporation,  electrical  corporation,  water  corpora- 
tion or  municipality  shall  directly  or  indirectly  by  any  special 
rate,  rebate,  drawback  or  other  device  or  method,  charge,  de- 
mand, collect  or  receive  from  any  person  or  corporation  a  greater 
or  less  compensation  for  gas,  electricity,  water  or  for  any  serv- 
ice rendered  or  to  be  rendered  or  in  connection  therewith,  except 
as  authorized  in  tiiis  act,  than  it  charges,  demands,  collects  or 
receives  from  any  other  person  or  corporation  for  doing  a  like 
and  contemporaneous  service  with  respect  thereto  under  the  same 
or  substantially  similar  circumstances  or  conditions. 

"8.  No  gas  corporation,  electrical  corporation,  water  corpora- 
tion or  municipality  shall  make  or  grant  any  undue  or  unrea- 
sonable preference  or  advantage  to  any  person,  corporation  or 
locality,  or  to  any  particular  description  of  service  in  any  respect 
whatsoever,  or  subject  any  particular  person,  corporation  or  lo- 
cality or  any  particular  description  of  service  to  any  undue  or 
unreasonable  prejudice  or  disadvantage  in  any  respect  whatso- 
ever."    [Laws  1913,  p.  602.] 

It  does  not  appear  that  defendant  charges  greater  or  less  com- 
pensation for  water  than  it  charges  other  persona  *^or  doing  a 
P.U.R.1917B. 
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like  and  contemporaneotis  service  with  respect  thereto  under  the 
same  or  substantially  similar  circumstances  or  conditioofl,^'  and, 
with  the  exception  of  the  city  of  Ferguson,  where  it  is  comply- 
ing with  its  franchise  agreements,  defendant  does  not  appear  to 
"make  or  grant  any  undue  or  unreasonable  preference  or  advan- 
tage." The  contract  with  the  city  of  Ferguson  has  been  in  effect 
for  a  number  of  years,  and  has,  we  understand,  been  complied 
with  by  both  the  city  and  defendant;  and  we  are  not  disposed 
to  disturb  this  contract,  though  it  might  possibly  by  mutual  agree- 
ment be  made  more  equitable  and  reasonable;  this  defendant 
offers  to  do. 

[16]  As  to  sales  of  water  in  bulk  to  Webster  Groves  and  Kirk- 
wood,  it  does  not  appear  that  there  is  unjust  discrimination  or 
undue  preference.  The  Wisconsin  Kailroad  Commission  in  the 
case  of  Beloit  v.  Beloit  Water,  Gas  &  E.  Co.  P.TJ.R.1915B,  1005, 
discusses  the  sales  of  considerable  amounts  of  water  at  compara- 
tively low  rates,  and  we  think  the  principle  there  announced  is 
applicable  here,  L  c.  1018 :  "The  conclusion  is  reached  that  al- 
though a  considerable  amount  of  water  is  sold  at  comparatively 
low  rates,  this  amount  sold  yields  enough  more  than  the  actual 
added  cost  of  furnishing  the  service  to  enable  the  utility  to  fur- 
nish water  to  general  users  at  prices  lower  than  would  be  possible 
if  the  large  consumers  were  not  supplied.  The  nature  of  the 
waterworks  business  is  such  that  a  few  very  large  consumers,  sup- 
plied at  what  may  appear  to  be  very  low  rates,  sometimes  enable 
general  users  to  secure  rates  much  more  advantageous  than  would 
otherwise  be  possible." 

After  careful  consideration  of  the  rates  and  their  applica- 
tion, there  is  not  evidence  to  justify  a  finding  that  defendant's 
acts  are  in  violation  of  §  68,  subsections  2  and  3,  of  the  Public 
Service  Commission  Law,  supra,  and  the  complaints  should  be 
dismissed  as  to  the  issue  of  unjust  discrimination. 

V.  Provisions  of  Meters. 

Defendant  company  requires  the  installation  of  meters  under 
the  following  provision  of  its  contract  for  water  service: 

"If  a  meter  is  required  in  connection  with  the  above  usages, 
the  undersigned  agrees  to  install  one  of  required  pattern  before 
water  is  turned  onto  premises,  and  for  the  amount  of  water 
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necessary  for  the  above  requirements  the  undersigned  selects 
table  No.  —  of  the  meter  rates  on  the  reverse  side  hereof,  and 
will  pay  for  all  water  used  thereunder  accordingly. 

"If  the  water  company  places  a  meter  on  this  service  the  under- 
signed agrees  to  deposit  beforehand  with  the  said  water  company 
the  sum  of  $15  for  the  safe-keeping  of  the  article;  repairs  to 
which  of  ordinary  character  to  be  maintained  by  said  company, 
or  rent  the  meter  from  the  water  company  according  to  table  of 
yearly  rental  charges  on  reverse  hereof." 

It  was  shown  in  proof  that  there  had  been  deposited  with 
defendant  company,  April  30,  1915,  $44,700.11,  by  its  consum- 
ers. The  company  usually  contracts  with  the  consimier  to  install 
a  meter  and  keep  same  in  repair,  and  for  this  service  such  con- 
sumer is  required  to  pay  the  sum  of  $15,  which  the  company 
agrees  to  refund  when  the  consumer  discontinues  using  water 
and  the  meter  is  returned  to  the  company.  No  interest  is  al- 
lowed the  consufiier  for  this  payment,  the  company  regarding  the 
transaction  as  a  sale'.  The  consumer  is  not  obligated  to  purchase 
the  meter  from  the  company.  The  Commission's  engineers  did' 
not  include  any  meters  in  their  appraisal.  The  company  offere4 
testimony  to  the  effect  that  the  cost  of  buying  a  meter,  install- 
ing and  keeping  it  in  condition  for  service,  is  more  than  $15, 
and  that  the  company  renews  meters  without  extra  cost.  £ngi-~ 
neer  Alvord  testified  that  defendant  company  should  own  and 
maintain  its  own  meters.  This  principle, is  so  well  settled  by 
decisions  of  this  and  other  Commissions  that  we  deem  it  un- 
necessary to  cite  authorities  in  support  thereof,  but  it  may  be 
noted  that  the  Montana  Public  Service  Commission,  after  inves- 
tigation, has  recently  adopted  general  rules  for  water  utilities, 
holding  as  to  the  provisions  of  meters  and  the  payment  of  meter 
rent,  as  follows: 

"The  intent  of  this  section  was  in  some  respects  misunder- 
stood* Certain  utilities  offered  testimony  to  show  that  no  bene- 
fit would  be  derived  from  the  use  of  meters  in  their  respective 
districts,  owing  to  local  conditions,  etc.  It  was  not  the  Commis- 
sion's idea,  nor  is  it  now,  to  compel  the  installation  of  meters; 
the  only  question  upon  which  information  was  desired  being  as 
to  who  should  own,  install,  and  maintain  the  meter,  the  utility 
or  the  consimier,  in  the  event  that  meters  were  used?     When 
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thi?  was  understood,  the  matter  was  quickly  disposed  of,  it  being 
the  consensus  of  opinion,  and  in  fact  the  practice  of  nearly  all 
utilities,  to  furnish,  place,  and  own  the  meter.  There  appears 
to  be  no  question  as  to  the  propriety  of  utility  ownership ;  very 
little  testimony  was  offered  in  opposition.  Unquestionably  the 
utility  is  in  a  better  position  to  judge  as  to  the  type  of  meter 
best  adapted  to  its  use.  A  meter  is  not  a  permanent  device.  It 
requires  frequent  inspection  and  repairing.  It  is  the  utility's 
yardstick,  so  to  speak,  by  which  it  measures  out  its  wares  to  the 
customer.  It  is  manifestly  essential  that  the  utility  should  have 
full  control  over  meters,  to  do  with  them  as  it  finds  expedient, 
removing  same  from  service  temporarily  to  be  tested,  or  for  other 
reasons,  or  supplanting  the  obsolete  machine  by  one  of  more 
modem  construction.  The  right  to  do  so  would  be  vested  in  the 
utility  by  ownership,  but  not  otherwise.     .     .     • 

"The  preceding  sections  contemplate  utility  ownership  of 
meters.  The  question  is.  Should  the  consumer  pay  a  rental  for 
their  use?  All  utilities  provide  a  minimum  charge,  either  di- 
rect or  by  a  meter  rental,  according  to  the  capacity  of  the  latter, 
which  is  assessed  even  though  no  water  is  consumed  during  that 
month.  It  is  conceded  that  a  minimum  charge  is  justified  for 
Jfche  reason  that  the  utility  is  put  to  an  uncertain  amount  of  ex- 
pense by  its  ^readiness  to  serve'  at  all  times.  It  is  not  thought 
necessary  in  this  report  to  analyze  the  various  items  of  expense 
on  account  of  being  prepared  to  supply  water,  even  though  none 
is  used ;  the  minimum  charge  to  the  consumer,  however,  is  pre- 
sumed to  be  arrived  at  on  the  basis  of  the  investment,  plus  an 
arbitrary  proportion  bf  the  operating  and  distribution  cost. 
There  is  no  information  before  the  Commission  at  this  time  to 
indicate  that  utility  ownership  of  meters  would  impose  a  burden 
demanding  greater  revenue,  or  that  the  present  minimum  charge 
should  thereby  be  increased.  It  should  be  understood,  however, 
that  the  Conunission  takes  exception  to  ^meter  rental,'  and  when 
necessary  the  Commission  feels  that  the  utility  should  protect 
itself  by  a  reasonable  minimum  charge  based  on  the  size  of  meter 
and  consumption  of  water."  Public  Service  Commission  v. 
Water  Utilities,  P.U.R.1915E,  866,  1.  c.  873-875. 

[17]  Construing  the  plain  terms  of  the  contract  as  we  find  it, 

we  are  of  the  opinion  that  the  $15  is  required  to  be  put  up  in 
P.U.R.lfli7B. 
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the  nature  of  a  deposit,  and  not  as  a  purchase  of  the  meter  out* 
right  The  contract  requires  the  consumer  "to  deposit  before- 
hand with  said  water  company  the  sum  of  $16  for  the  safe- 
keeping  of  the  article/'  We  hold  that  the  meters  should  be 
owned  and  capitalized  by  the  company  and  that  the  deposits 
should  be  refunded  to  the  consumers.  We  further  hold  that 
def^idant  company  should  be  allowed  a  period  of  at  least  three 
years  in  which  to  refund  said  sum  of  $44,700.11  to  the  several 
consumers  who  are  entitled  to  such  deposits,  and  that  defend- 
ant company  should  pay  sudb  consumers  6  per  cent  interest  for 
the  use  of  such  deposits  from  the  effective  date  of  this  order 
until  same  is  refunded  as  herein  provided.  Defendant  com- 
pany should  adopt  a  uniform  nondiscriminatory  rule  for  the 
refunding  of  said  money  to  its  consumers  and  file  same  with 
the  Commission.  It  should  also  refund  any  additional  sums 
deposited  since  said  date  of  April  30, 1916,  down  to  the  effective 
date  of  this  order,  and  from  the  effective  date  of  this  order  fur- 
nish all  meters  without  requiring  such  deposit  or  purchase  by  the 
consumer. 

It  is  stated  by  defendant  company  that,  in  addition  to  the 
amount  of  money  above  held  as  meter  deposits,  there  are  763 
privately  owned  meters,  the  estimated  cost  of  which  is  $10,000. 
These  meters  should  be  added  as  a  part  of  the  capital  of  the 
company,  and  should  be  purchased  by  the  company  from  the 
consumers  and  paid  for  xmder  some  reasonable  nondiscrimina- 
tory rule  as  su^ested  for  making  the  refunds  for  meter  deposits 
as  herein  stated. 

VI.  Minimwnt  Charges. 

[18,  19]  One  of  the  main  issues  in  these  cases  is  in  regard  to 
minimum  charges  made  by  defendant  in  St.  Louis  county,  Uni- 
versity City,  and  Maplewood.  The  various  schedules  of  rates 
charged  by  defendant  have  been  set  out  hereinbefore,  and  it  is 
apparent  that  in  St  Louis  county.  University  Qity,  and  Maple- 
wood,  defendant  has  minimum  charges  which  are  relatively  high 
and  partake  of  the  nature  of  flat  rates  in  conjunction  with  meter  . 
rates,  somewhat  similar  to  the  conditions  we  found  for  electric 
rates  in  the  city  of  De  Soto  in  the  matter  of  the  complaint  of 
Meek  v.  Consumers'  Electric  Light  &  P.  Co,  2  Mo.  P.  S.  C.  R. 

P.U.R.1917B. 

Digitized  by  VjOOQIC 


72S  MISSOURI  PUBLIC  SERVICE  COMMISSION. 

122,  where  the  Commiflsion  said,  1.  c  142 :  **  ^Quasi  flat  rate' 
appears  to  be  defendant's  name  for  rates  which  are  apparently 
combinations  of  a  straight  meter  rate  of  10  cents  per  kilowatt 
hour  with  flat  rates,  under  the  guise  of  monthly  minimum 
charges,  ranging  from  $2.50  to  $25  per  consumer  per  month,  for 
if  the  meter  indicates  consumption  in  excess  of  the  flat  rate  (so- 
called  minimum),  then  the  meter  rate  is  applied;  otherwise  the 
flat  rate/' 

We  have  had  the  question  of  minimum  monthly  bill  under  dis- 
cussion in  a  number  of  cases,  and  have  uniformly  decided  that 
it  is  reasonable  to  charge  a  minimum  monthly  bill,  and  have 
based  the  reasonable  amount  for  such  minimum  charges  on  the 
evidence  as  to  the  cost  of  serving  minimum  consumers,  including 
in  the  minimum  charged  the  cost  of  the  average  quantity  of  the 
electricity,  water,  or  gas  used  by  minimum  consumers.  Calvert 
V.  Clinton  Light  &  Water  Co.  1  Mo.  P.  S.  C.  R.  191 ;  Brown  v. 
Lawrence  County  Water,  Light  &  Cold  Storage  Co.  1  Mo.  P.  S. 
C.  E.  355;  McGregor-Noe  Hardware  Co.  v.  Springfield  Gas  & 
E.  Co.  1  Mo.  P.  S.  C.  R.  468 ;  Weaver  v.  Kirksville  Light,  Power 
&  Ice  Co.  1  Mo.  P.  S.  C.  R  664,  2  Mo,  P.  S.  C.  R.  225;  Meek 
V.  Consumers'  Electric  Light  &  P.  Co.  2  Mo.  P.  S.  C.  R.  122; 
Mexico  V.  Mexico  Power  Co.  2  Mo.  P.  S.  C.  R.  177 ;  Commercial 
Club  V.  Missouri  Public  Utilities  Co.  2  Mo.  P.  S.  C.  R.  311 ;  Re 
Ft.  Scott  &  N.  Light,  Heat,  Water  &  P.  Co.  2  Mo.  P.  S.  C.  R. 
581 ;  Kramer  v.  St.  Joseph  R.  Light,  Heat  &  P.  Co.  8  Mo.  P.  S. 
C.  R.  434. 

Other  Commissions  have  taken  similar  views,  as  appears  from 
some  of  the  cases  decided  in  1915,  as  follows: 

In  Campbell  v.  Hood  River  Gas  &  E.  Co.  P.U.R1915D,  1.  c. 
903,  the  Oregon  Public  Service  Commission  said : 

"It  is  apparent  that  some  reduction  in  the  customer  costs  of 
rural  customers  can  be  made  by  the  practice  of  quarterly,  in- 
stead of  monthly,  reading  of  meters,  with  either  intermediate 
monthly  collections  upon  an  average  bill  basis  with  quarterly  ad- 
justments, or  else  intermediate  monthly  bills  based  upon  a  read- 
ing by  rural  customers,  transmitted  by  postal  card  to  the  utility, 
with  quarterly  check  and  adjustment  by  the  utility's  own  meter 

readers. 
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"Under  the  circumfltances  in  these  cases,  minimum  monthly 
charges  of  $1  for  Hood  river  customers  and  $1.26  for  rural  cus- 
tomers are  just  and  reasonable,  and  the  utilities'  minimum 
monthly  charge  of  $1.50  to  rural  customers  is  imreasonable  .and 
excessive." 

In  HoUister  v.  Hollister  Water  Co.  P.U.R1915D,  626,  L  c 
62&,  the  California  Railroad  Commission  said :  "The  minimum 
now  fixed  18  $1.50  per  month  for  572  cubic  feet,  and  the  evi- 
dence shows  that  the.  average  domestic  us©  by  50  per  cent  of  the 
consumers  has  been  400  cubic  feet  per  month  and  32  per  cent 
use  less  than  300  cubic  feet.  Therefore,  I  have  reduced  this 
minimum  to  $1.25  fwr  400  cubic  feet,  with  a  view  to  lessening 
the  burden  of  the  people  who  only  use  a  small  amount  of  water 
and  cannot  afford  to  pay  a  heavy  rate  therefor.  On  the  other 
hand,  the  schedule  here  proposed  increases  the  rate  to  some  extent 
to  the  larger  consumers." 

In  Lake  Forest  v.  Lake  Forest  Water  Co.  P.TT.R.1915D,  1008, 
1.  c  1022,  the  Illinois  Public  Utilities  Commission  said :  "It  is 
the  opinion  of  the  Commission  that  a  minimum  charge  should  be 
allowed  to  cover  certain  items  in  the  operating  expenses  that  bear 
little  or  no  relation  to  the  amount  of  water  consimied  and  vary 
with  the  number  of  consumers.  Expenses  incurred  for  reading 
meters,  carrying  accounts,  billing,  and  maintenance  of  meters  fall 
in  this  class.  In  arriving  at  a  proper  minimum,  the  operating 
expenses  were  closely  examined,  and  all  items  ojf  expense  incurred 
for  reading  meters,  bookkeeping,  stationery,  miscellaneous  office 
expense,  and  maintenance  of  meters  and  servioe,  together  with  the 
proportion  of  general  and  fixed  charges  chargeable  to  the  consum- 
er, were  taken  out  and  the  total  divided  by  the  number  of  con- 
sumers. This  gives  a  minimum  charge  of  nearly  $6  per  annum, 
and  this  figure  of  $6  per  annum  has  been  deemed  fair  and  equi- 
table by  the  Commission  as  a  minimum  charge  in  this  case." 

In  Bosshard  v.  Hussa  Bros.  Light  &  Water  Co.  P.U.R.1915E, 
584,  1.  c.  589,  the  Wisconsin  Railroad  Commission  said:  "It  is 
believed  that  it  would  be  advisable  to  discontinue  the  present 
meter  rental  of  25  cents  per  month,  and  substitute  therefor  a 
minimum  bill  to  cover  the  consumer  cost.  Utilities  are  required 
to  furnish  such  equipment,  and  the  interest  on  this  investment 
is  covered  by  the  general  return  on  the  investment  allowed,      A 
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minimum  bill  is  allowable,  however,  to  protect  the  company  from 
an  inadequate  remuneration  from  the  small  consumers,  and  it  is 
thought  that  in  this  case  the  charge  should  be  75  cents  per  month 
for  lighting  consumers,  75  cents  per  horse  power  per  month  for 
all  power  consumers^  and  $1  per  month  for  mixed  consumers,  or 
those  who  use  light,  and  who  also  have  less  than  1-horse  power 
of  power  load,  supplied  through  the  same  meter.  This  readjust- 
ment of  charges  will  eliminate  one  source  of  revenue,  meter  rent- 
als, amounting  to  $436,  but  this  should  be  offset  to  the  extent  of 
about  $75  by  reason  of  the  revenue  from  minimum  bills.*' 

The  Wisconsin  Commission,  Re  Light  &  Water  Commission, 
P.TT.E.1915E,  539,  1.  c.  546,  said:  "In  this  case  it  is  believed 
admissible  to  establish  a  minimum  rate  graduated  according  to 
size  of  meter,  and  to  limit  the  amount  of  water  to  be  used  under 
the  minimum  to  the  same  amount  for  each  size  of  meter,  thus  in- 
troducing a  schedule  somewhat  similar  to  a  service  charge 
schedule." 

The  cost  of  serving  minimum  consumers  is  not  clearly  in  evi- 
dence. The  prevailing  minimum  charge  in  connection  with 
meter  rates  for  water  in  this*  state  appears  to  average  about  50 
cents  a  month  for  f-inch  meters.  Defendants  consumers,  how- 
ever, are  scattered  over  a  considerable  territory,  making  the  cost 
of  meter  maintenance  and  repairs  as  well  as  the  billing  and  col- 
lecting of  accounts  considerably  more  expensive  than  the  average, 
so  we  have  concluded,  in  the  absence  of  more  exact  information, 
that  a  minimum,  bill  of  $1  per  month  for  f-inch  meters  for 
residence  is  the  reasonable  amount  for  defendant  to  charge 
as  a  minimum  bill.  Further,  defendant  collects  on  its 
meter  rates  its  minimum  bills  for  the  quarter  at  the  be- 
ginning of  the  quarter.  This  is  contrary  to  general  prac- 
tice and  inequitable,  and  should  be  discontinued.  On  the 
other  hand,  defendant  is  entitled  to  a  reasonable  rule  for  guaranty 
deposits,  as  provided  in  the  general  service  rules  heretofore 
adopted  by  this  Commission.  The  changing  of  the  minimum 
bill  to  conform  to  our  ruling  will  necessitate  the  formulation  of 
new  schedules  of  meter  rates  for  St.  Louis  county.  University 
City,  and  Maplewood  in  the  form  of  one  of  the  commonly 
accepted  schedules  of  meter  rates,  perhaps  in  similar  form  to  the 

schedule  of  meter  rates  in  the  city  of  Ferguson.  It  is  not  our  in- 
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tention  to  reduce  defendant's  ineome  in  holding  that  the  form  of 
these  rates  should  be  changed  and  the  minimums  reduced,  but  to 
see  that  the  schedules  of  meter  rates  in  St.  Louis  county,  Uni- 
versity City,  and  Maplewood  are  more  equitably  adjusted  as  be- 
tween individual  consumers  and  subject  to  lower  minimum 
charges  in  form  and  effect  consistent  with  the  best  general  prac- 
tice for  securing  such  balanced  schedules  of  rates.  We  will  leave 
the  matter  of  adjustment  of  meter  rates  to  a  representative  of  the 
Commission  and  a  representative  of  the  company,  and^  if  com- 
plainants desire,  a  representative  of  complainants,  to  submit  to 
the  Commission  for  its  approval  such  equitably  adjusted  sched- 
ules of  meter  rates  with  lower  and  consistent  minimum  charges 
and  corresponding  service  rules  as  will  provide  substantially  the 
same  gross  income  to  the  company. 

VII.  Fire-Hydrant  Service  and  Bales. 

Defendant's  rates  for  public  service  for  fire  protection,  that  is, 
its  fire-hydrant  rentals,  in  the  city  of  Ferguson,  under  contract 
of  1902,  are  $66.66|  per  annum,  with  a  discount  of  25  per 
cent,  if  paid  semiannually  in  advance,  within  thirty  days  of  the 
beginning  of  the  period,  for  the  same  gross  amount  in  University 
City,  under  contract  of  1909,  and  for  Maplewood  under  its  con- 
tract of  1910,  but  with  a  discount  of  10  per  cent  for  University 
City  and  Maplewood  under  the  same  conditions ;  that  is,  the  net 
amount  for  fire  hydrants  is  $50  each  in  Ferguson  and  $60  each 
in  University  City  and  Maplewood.  Fire  hydrants  in  public 
streets  in  unincorporated  communities  are  required  to  be  installed 
by  the  consximer,  and  are  supplied  at  the  rate  of  $50  each  per 
annum  to  individual  consumers.  Fire-hydrant  rentals  installed 
by  consumers  on  private  grounds,  the  use  of  which  is  limited  to 
the  property,  are  offered  at  the  rate  of  $50  per  annum  for  the 
first  hydrant  and  $25  per  annum  for  each  additional  hydrant  on 
the  same  premises. 

[20]  Citizens  of  the  imincorporated  villages  of  Pine  Lawn, 

Hollywood,  Council  Grove,  Edgewood  Park,  Kenewa  Park,  and 

Kenwood  Springs  complain  they  are  without  fire  protection,  and 

ask  that  hydrants  at  a  reasonable  rental  for  use  and  protection 

against  fire  be  fijced  by  the  Commission.     One  of  the  main  diffi^ 

culties  as  contended  by  defendant  company  is  that  said  villages 
P.U.R.1917B. 
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are  nnincorporated,  and  for  that  reason  the  company  is  unable 
to  enter  into  a  municipal  contract  for  a  definite  number  of  years 
to  furnish  fire  hydrants.  After  carefully  considering  this  phase 
of  the  complaint,  we  have  reached  the  conclusion  that  there  should 
be  a  uniform  rule  established  by  defendant  company  whereby  a 
number  of  residents  of  any  particular  locality,  without  an  in- 
corporated city,  may  join  together  and  secure  hydrants  for  their 
mutual  protection  against  fire  at  reasonable  and  just  rates.  The 
details  of  such  rules  and  regulations  will  have  to  be  worked  out 
by  a  representative  of  the  company  and  a  representative  of  the 
Commission.  The  rates  for  such  hydrant  rental  should  not  ex- 
ceed the  rates  charged  incorporated  cities  and  towns.  It  will  be 
possible  to  work  out  some  reasonable  contract  or  guaranty  where- 
by  the  company  can  furnish  fire  protection  to  such  communities 
as  above  named.  It  may  be  proper  for  a  reasonable  guaranty  to 
be  required  of  citizens  desiring  such  fire  protection.  We  leave 
all  details  to  be  worked  out  as  herein  stated,  and  submitted  for  the 
approval  of  the  Commission,  as  well  as  the  rates  to  be  charged  for 
same. 

VIII.  Rates  and  Service  in  Parkview. 

Parkview  is  a  subdivision  of  University  City.  The  complain- 
ants from  Parkview  demand  lower  rates  because  of  the  fact  that 
in  Parkview  the  water  pipes  and  fire  hydrants  were  installed  and 
owned  by  the  property  owners,  and  not  by  defendant  company. 
It  is  stated  in  the  answer  of  defendant  company  and  supported 
by  testimony  that  defendant  company  was  prohibited  from  lay- 
ing its  water  pipes  in  the  streets  and  avenues  of  Parkview,  which 
are  private  ways,  and  not  public  streets  and  avenues.  Defend- 
ant company  offered  and  made  several  attempts  to  purchase  the 
water  pipes  and  fire  hydrants  located  in  Parkview,  together  with 
a  proper  easement  for  maintaining  and  using  the  same,  but  the 
owners  of  such  water  pipes  and  fire  hydrants  have  refused  to  sell 
the  same  to  defendant  company.  The  water  is  served  through 
those  pipes  in  Parkview  at  the  request  of  the  said  property  own- 
ers. The  proof  further  discloeed  that  there  are  thirteen  fire  hy- 
drants in  use  in  Park\'iew  subdivision,  for  which  the  property 
owners  refuse  to  pay  fire-hydrant  rental  to  defendant  company ; 
also,  that  University  City  refuses  to  pay  such  fire-hydrant  rental, 
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because  the  city  officials  and  fire  department  have  been  given  no 
legal  right  to  use  the  streets  and  avenues  in  Parkview,  and  are 
excluded  from  the  use  of  the  fire  hydrants.  The  proof  shows  that 
defendant  company  has  not  been  paid  anything  for  fire-hydrant 
rental  for  the  thirteen  fire  hydrants  maintained  and  used  in  Park- 
view. It  is  contended  by  defendant  company  that  a  rental  of 
$60  each  per  year,  or  even  at  $50  each  per  year,  the  fire-hydrant 
rentals  that  should  be  paid  to  it  would  far  exceed  the  amount  of 
interest  that  could  legally  be  charged  by  said  property  owners 
on  the  cost  of  the  entire  system  of  water  pipes  and  fire  hydrants 
in  Parkview.  There  was  proof  offered  by  the  residents  of  Park- 
view that  their  water  mains  and  water  pipes  had  cost  over  $10,- 
000,  which  were  appraised  by  Mr.  Julius  W.  Pitzman  at  a 
valuation  of  at  least  $6,600.  Defendant  company  at  the  hearing 
and  in  its  brief  states  that  it  is  willing  to  purchase  the  water  pipes 
and  fire  hydrants  in  Parkview  at  a  fair  prioe. 

We  think  the  proper  solution  of  this  phase  of  the  complaint 
would  be  for  defendant  company  to  purchase  said  water  pipes  and 
fire  hydrants  from  said  property  owners  in  Parkview,  and,  if 
the  price  cannot  be  agreed  upon,  to  select  some  c(Hnpetent  engineer 
to  appraise  the  property,  the  company  to  take  same  at  such 
appraisal.  The  rates  then,  for  domestic  use  of  water,  will  be  the 
same  to  the-  property  owners  in  Parkview  as  those  residing  in 
other  parts  of  University  City.  Furthermore,  if  said  property 
owners  will  permit  University  City  to  use  the  streets  and  avenues 
in  Parkview,  the  city  will  doubtless  be  willing  to  pay  the  fire- 
hydrant  rentals  for  the  thirteen  fire  hydrants.  Should  the  prop- 
erty owners  decline  to  permit  the  city  to  have  the  use  of  the 
streets  to  reach  such  fire  hydrants,  then  it  would  devolve  upon 
said  property  owners  to  pay  the  fire-hydrant  rental  themselves, 
or  else  discrimination  would  be  brought  about  by  permitting  them 
the  free  use  of  fire  hydrants.  We  suggest  that  defendant  com- 
pany purchase  the  water  pipes  and  fire  hydrants  as  above  stated, 
and  that  the  property  owners  of  said  Parkview  join  with  the  Com- 
mission in  bringing  about  such  an  adjustment.     All  concur. 

ORDER. 

These  cases  being  at  issue  upon  complaints  and  answers  and  the  order  of 
this  Commission  to  ascertain  and  determine  the  fair  present  value  of  the 
waterworks  of  defendant  company,  said  causes  having  been  consolidated  and 
P.U.R.1917B. 
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heard  and  submitted  by  the  parties  herein,  and  full  investigation  of  the  mat- 
ters and  things  involved  having  been  had,  and  the  Commission,  on  the  date 
hereof,  having  made  and  filed  its  report  containing  its  findings  of  fact  and 
conclusions  thereon,  and  having  in  said  report  ascertained  and  determined 
the  fair  present  value  of  defendant's  waterworks,  which  said  report  is  hereby 
referred  to  and  made  a  part  hereof; 

Now,  upon  the  evidence  in  these  cases,  and  after  due  deliberation,  it  is 

Ordered:  1.  That  the  Commission,  upon  a  full  consideration  of  all  the 
evidence  in  these  cases,  finds  as  a  fact  that  the  fair  present  value  for  de- 
termining reasonable  and  just  rates  in  these  cases  of  all  the  wateirrorka 
property  of  defendant.  West  St.  Louis  Water  &,  Light  Company,  as  of  date 
June  30,  1915,  considering  said  waterworks  plant  as  a  going  concern,  and 
taking  into  account  the  fact  that  said  plant  is  in  successful  operation,  and 
including  engineering,  supervision  and  interest  during  construction,  organ- 
ization and  general  expense2^  legal  expenses,  contingencies,  insurance,  gen- 
eral contractor's  profit,  promotion  and  other  development  expenses,  working 
capital,  and  including  all  oth^  elements  of  value,  tangible  and  intangible, 
as  used  and  useful  in  the  public  service  in.  supplying  water  in  Bt.  Louis 
county  and  in  the  incorporated  cities  therein  by  said  defendant.  West  St. 
Louis  Water  &  Light  Company,  is  the  sum  of  $1,625,000,  which  said  sum 
is  hereby  fixed  and  determined  by  the  Commission  to  be  the  fair  present  value 
of  said  property,  aa  of  said  date^  for  the  said  purpose  of  determining  rea- 
sonable and  just  rates  in  these  cases. 

Ordered:  2.  That  the  Commission  finds  from  all  the  evidence  in  these 
cases  that  defendant's  rates  and  charges,  collectively,  are  not  unreasonable 
and  unjust,  nor  so  excessive  as  to  provide  more  than  a  reasonable  return  on 
the  fair  present  value  of  defendant's  property  as  fixed  and  determined  herein. 

Ordered:  3.  That  the  Commission  finds  from  all  the  evidence  in  these 
cases  that  defendant's  rules,  regulations,  and  practices  as  to  the  provision  of 
meters,  meter  deposits  and  meter  rentals  are  unreasonable  and  unjust,  and 
that  defendant  be  and  is  hereby  required,  within  the  period  of  three  years 
from  the  effective  date  hereof,  to  acquire  and  own  all  the  meters  used  by  it 
for  measuring  the  water  supplied  to  its  water  consumers,  and  to  refund  all 
meter  deposits  and  cease  demanding,  collecting  or  receiving  meter  deposits; 
and  that  defendant  be  further  required  to  formulate  and  submit  for  the 
approval  of  the  Commission  on  or  before  June  1,  1916,  reasonable  rules  for 
acquiring  all  the  meters  and  refunding  all  the  meter  deposits,  with  interest 
at  6  per  cent  from  the  effective  date  of  this  order  and  within  three  years 
therefrom. 

Ordered:  4.  That  the  Commission  finds  from  all  the  evidence  in  these 
cases  that  defendant's  minimum  charges  to  its  consumers  in  St.  Louis  county. 
University  City,  and  Maplewood  are  imreasonable^  unjust,  unjustly  dis- 
criminatory, and  unduly  preferential  in  amount,  and  that  its  rates  and 
charges  in  St.  Louis  county,  University  City,  and  Maplewood  are  unrea- 
sonably discriminatory  and  unduly  preferential  in  form  and  in  their  actual 
working;  and  that  the  reasonable  maximum  amount  for  defendant  to  charge 
as  a  minimimi  is  $1  per  month  for  each  consumer  supplied  through  a  f -inch 
meter,  and  corresponding  amounts  for  other  sizes  of  meters. 

Ordered:  6.  That  the  said  defendant,  West  St.  Louis  Water  &  Light  Com- 
pany, be  and  is  hereby  required,  with  the  aid  of  an  expert  of  t^is  Conamis- 
sion  and  a  representative  of  complainants,  to  formulate  and  submit  to  the 
P.U.R.1917B. 
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Commission  for  its  approval,-  not  later  than  June  1,  1916,  complete  schedules 
<d  rates  for  St.  Louis  county,  University  City,  and  Maplewood,  nondiscrimi- 
natory and  nonpreferential  in  form,  which  will  provide  substantially  the 
same  return  on  value  as  the  existing  rates,  and  conform  to  our  rulings 
herein  as  to  the  provision  and  ownership  of  meters,  reasonable  minimum 
charges,  payment  of  metered  rates  in  advance,  and  security  deposit. 

Ordered:  6.  That  the  Commission  finds  from  all  the  evidence  in  these 
cases  that  defendant's  rates  and  charges,  and  rules,  r^^ations,  and  practices 
as  to  fire  hydrants  and  rentals  thereof  in  unincorporated  places  are  unrea- 
sonable and  unjust;  and  that  defendant  be  required,  in  conformity  to  the  re- 
port made  a  part  hereof,  to  submit  to  the  Conunission  for  its  approval  on  or 
before  June  1,  1916,  reasonable  schedules  of  rates  and  reasonable  rules  and 
regulations,  including  provisions  for  guarantying  payment,  as  to  fire  hy- 
drants, the  installation  of  and  rentals  thereof  in  unincorporated  conunimi- 
ties  in  St.  Louis  county. 

Ordered:  7.  That  the  Commission  finds  from  all  the  evidence  in  these 
cases  that  defendant's  rates  to  consumers  in  Parkview  have  not  been  proved 
to  be  unreasonable  and  unjust;  but  that  defendant  be  directed  and  requested 
to  acquire  the  mains  and  fire  hydrants  now  owned  by  individuals  in  said 
subdivision  of  University  City,  known  as  Parkview,  and  to  charge  the  same 
rates  to  consumers  in  Parkview  and  the  same  hydrant  rentals  as  in  other 
parts  of  University  City. 

Ordered:  8.  That  in  all  and  further  respects  not  provided  specifically 
herein,  these  complaints  be  and  are  hereby  dismissed. 

Ordered:  9.  That  this  order  shall  take  effect  on  June  1,  1916,  and  that 
the  secretary  of  the  Commission  forthwith  serve  a  certified  copy  of  this  order 
and  the  report  filed  herein  upon  defendant  •and  upon  complainants  in  each  of 
the  causes  herein. 

Ordered:  10.  That  said  defendant,  West  St.  Louis  Water  ft  Light  Com- 
pany, be  and  it  is  hereby  required  to  notify  the  Commission,  in  the  manner 
prescribed  by  §  25  of  the  Public  Service  Commission  Law,  within  ten  days 
after  the  receipt  of  a  certified  copy  of  this  order,  whether  the  terms  of  this 
order  are  accepted  and  will  be  obeyed. 

SUPPLEMENTAL  ORDER  NO.  1. 

It  appearing  to  the  Commission,  for  good  cause  shown,  that  the  effective 
date  of  the  order  entered  in  the  above  entitled  cases  by  the  Commission  on 
the  24th  day  of  April,  1916,  should  be  extended  from  June  1,  1916,  to  June 
15, 1916,  and  that  the  time  specified  in  said  order  for  filing  certain  reports, 
etc.,  should  also  be  extended  from  June  1,  1916,  to  June  15,  1916 ;  now,  after 
due  consideration,  it  is 

Ordered:  1.  That  sections  3,  5,  6,  and  9  of  the  order  of  the  Commission 
entered  in  the  above-entitled  cases  on  the  24th  day  of  April,  1916,  be  and 
the  same  are  hereby  modified  so  as  to  read  as  follows: 

Ordered:  3.  That  the  Commission  finds  from  all  the  evidence  in  these 
cases  tliat  defendant's  rules,  regulations,  and  practices  as  to  the  provision 
of  meters,  meter  deposits,  and  meter  rentals  are  unreasonable  and  imjust,  and 
that  defendant  be  and  is  hereby  required,  within  the  period  of  three  years 
from  the  effective  date  hereof,  to  acquire  and  own  all  the  meters  used  by  it 
for  measuring  the  water  supplied  to  its  water  consumers,  and  to  refund  all 
P.U.R.1917B. 
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meter  deposits  and  cease  demanding,  collecting,  or  receiving  meter  deposits; 
and  that  defendant  be  further  required  to  formulate  and  submit  for  the  i^ 
'  proTal  of  the  Commission  on  or  before  June  16,  1916,  reasonable  rules  for 
acquiring  all  the  meters  and  refimding  all  the  meter  deposits,  with  interest 
at  6  per  cent  from  the  effective  date  of  this  order  and  within  three  years 
therefrom. 

Ordered:  6.  That  the  said  defendant.  West  St.  Louis  Water  &  Light  Com- 
pany, be  and  is  hereby  required,  with  the  aid  of  an  expert  of  this  Commission 
and  a  representative  of  complainants,  to  formulate  and  submit  to  the  Com- 
mission for  its  approval,  not  later  than  Jime  15,  1916,  complete  schedules  of 
rates  for  St.  Louis  county.  University  City,  and  Maplewood,  nondiscrimina- 
tory and  nonpreferential  in  form,  which  will  provide  substantially  the  same 
retium  on  value  as  the  existing  rates,  and  conform  to  our  rulings  herein  as 
to  the  provision  and  ownership  of  meters,  reasonable  minimum  charges,  pay- 
ment of  metered  rates  in  advance,  and  security  deposit. 

Ordered:  6.  That  the  Commission  finds  from  all  the  evidence  in  these 
cases  that  defendant's  rates  and  charges,  and  rules,  regulations,  and  prac- 
tices as  to  fire  hydrants  and  rentals  thereof  in  imincorporated  places  are  un- 
reasonable and  unjust;  and  that  defendant  be  required,  in  conformity  to  the 
report  made  a  part  hereof,  to  submit  to  the  Conmiission  for  its  approval  on 
or  before  Jime  16,  1916,  reasonable  schedules  of  rates,  and  reasonable  rules 
and  regulations,  including  provisions  for  guarantying  payment,  as  to  fire 
hydrants,  the  installation  of  and  rentals  thereof  in  unincorporated  com- 
munities in  St.  Louis  couAty. 

Ordered:  9.  That  this  order  shall  take  effect  on  June  16,  1916,  and  that 
the  secretary  of  the  Commission  forthwith  serve  a  certified  oopy  of  this  order 
and  the  report  filed  herein  upon  defendant  and  upon  complainants  in  each  of 
the  causes  herein. 

Ordered:  2.    That  this  order  shall  take  effect  on  this  date. 

May  31,  1916. 

ORDER. 

Now,  at  this  time,  comes  on  to  be  considered  the  motion  of  the  West  St. 
Louis  Water  &  Light  Company,  defendant  in  the  above-entitled  causes,  to  set 
aside  the  opinion  and  order  entered  in  the  above-entitled  causes  on  the  24th 
day  of  April,  1916,  and  to  grant  a  rehearing  in  said  causes. 

Now,  after  due  consideration,  it  is 

Ordered:  1.  That  the  opinion  entered  in  the  above-entitled  causes  on  the 
24th  day  of  April,  1916,  be  modified  by  striking  out  the  words,  "and  even 
in  regard  to  this  amount  there  is  serious  doubt,"  appearing  on  the  18th  page 
of  said  opinion,  so  that  the  opinion  shall  read  (page  18,  line  12,  typewritten;, 
"The  evidence  is  to  the  effect  that  the  company  received  not  more  than 
$80,000  from  its  issue  of  $1,000,000  of  common  stock;  that  it  received  $217,- 
060  from  its  issues  of  preferred  stock;     .     .     ." 

Ordered:  2.  That  the  motion  of  the  West  St.  Louis  Water  &  Light  Com- 
pany, defendant,  to  set  aside  the  opinion  and  order  entered  in  the  above-en- 
titled causes  on  the  24th  day  of  April,  1916,  and  to  grant  a  rehearing  in  said 
causes,  be  and  the  same  is  hereby  overruled;  and  that  the  original  opinion 
P.U.R.1917B. 


Digitized  by 


Google 


PINE  LAWN  T.  WEST  ST.  LOUIS  WATER  ft  L.  00.  7S7 

A8  above  modified  a&d  the  order  of  the  24th  daj  of  April,  1916,  be  and  the 
same  are  hereby  affirmed. 

Ordered:  3.    That  this  order  shall  take  effect  on  this  date. 

July  24,  1016. 

SUPPLEMENTAL  ORDER  NO.  2. 

The  above^entitled  causes  coming  on  for  hearing  upon  the  proposed  rules 
of  service  and  regulations  and  upon  the  proposed  schedules  of  rates,  sub- 
mitted by  representatives  of  the  West  St.  Louis  Water  k  Light  Company 
and  of  this  Commission  as  provided  in  paragraphs  3,  4,  and  6  of  the  order 
of  the  Commission  in  these  cases,  duly  entered  cm  April  24,  1916,  and  it  ap- 
pearing to  the  Commission  that  the  proposed  rules  and  regulations  are  in 
compliance  with  paragraph  3  of  the  order  of  this  Commission  duly  entered 
on  April  24,  1916;  and  it  appearing  further  that  the  schedules  of  rates  sub- 
mitted  in  compliance  with  paragraph  6  of  the  said  order  of  April  24,  1916, 
will  provide  substantially  the  same  return  on  value  as  the  existing  rates  and 
conform  to  our  rulings  in  these  cases  as  to  provision  and  ownership  of  meters, 
reasonable  minimum  charges,  payment  of  metered  rates  in  advance  and  se- 
curity deposits,  it  is 

Ordered:  1.  That  the  schedules  of  rates  submitted  by  the  aforesaid  rep- 
resentatives  as  hereinafter  set  out  shall  be  filed  with  the  Commission  in  r^- 
ular  form  on  or  before  August  26, 1016,  to  become  effective  on  that  date,  pro- 
vided, however,  that  all  bills  rendered  to  consumers  for  water  service  on  or 
before  Septonber  26,  1916,  shall  be  under  the  existing  schedule  of  rates,  and 
that  all  bills  presented  to  consumers  for  water  service  subsequent  to  Sep- 
tember 25,  1016,  shall  be  under  the  ne^  schedules  of  rates  as  hereinafter  set 
out.  The  schedules  of  rates  as  herein  ordered  filed  and  approved  are  as 
follows: 

TABLE  OF  YEARLY  LICENSE  ST.  LOUIS  COUNTY  FLAT  RATE. 

No  flat  rate  applies  where  premises  are  equipped  with  water-closet  or  hose 
ocmnection. 

House  6  rooms  or  less $12.00  per  annum 

"      6  rooms  13.00  '*  ** 

Horse 3.00  *•  •* 

Bath    4.00  "  *" 

Cow     2.00  ••  « 

Vehicle    2.00  **  « 

Each  additional  family,  same  rate. 

UNIVERSITY  CITY  AND  MAPLEWOOD  FLAT  RATE. 
No  flat  rate  applies  where  premises  are  equipped  with  water-closet  or  hose 
connection. 

House  3  rooms  or  less  $7.20  per  annum 

"      4  or  5  rooms  9.00  "        " 

Bath    3.00  " 

Horse    2.26  «*        « 

Cow    1.50  ••        « 

Vehicle 1.60  « 

Each  additional  family,  same  rate. 

Meters  will  be  furnished  and  installed  by  the  water  company  on  the 
service  Une  of  the  consumer,  either  in  a  meter  box  furnished  by  the  con* 
sumer  or  in  the  basement  of  premises,  as  specified  in  rule  6. 
P.UJL1917B.  47 


Digitized  by 


Google 


738  ^  MISSOURI  PUBLIC  SERVICE  COMMISSION. 

Monthly  minimum  charges  for  water  servke  through  various  sixes  of 
meters  shall  be  as  follows: 

f "  water  meters ^ $1.00 

}"  «*  «  2.00 

1  "  "  "  ^ 4.00 

li"  **  "  6.00 

2  "  "  "  10.00 

8  "  "  "  18.00 

4  "  "  «  36.00 

6  "  "  "  60.00 

ST.  LOUIS  COUNTY  METER  RATES. 

Use  in  Gallons  Per  Month.  ^^0^'g^o*^'' 

0  to      1,000  65 

1,000  to      3,000  60 

3,000  to    12,000  50 

12,000  to     76,000  40 

76,000  to  200,000  30 

All   over   200,000  20 

UNIVERSITY  CITY  AND  MAPLEWOOD. 
Use  in  Gallons  Per  Month.  ^l^lTG^o^Sf  "^ 

0  to      1,000    48} 

1,000  to      3,000    45 

3,000  to     12,000    37i 

12,000  to     76,000    30 

76,000  to  200,000    22J 

All   over    200,000    18 

MANUFACTURER'S  RATES. 
Consumption  for  manufacturing  purposes  amounting  to  500,000  gallons 
per  month  shall  be  at  the  rate  of  16  cents  per  1,000  gallons,  with  a  discount 
of  10  per  cent  for  cash  in  ten  days. 

BUILDERS'  LICENSE. 

Rockwork,  per  perch  p  cents 

Concrete,  per  cubic  yard 10     " 

Brickwork,  per  thousand  10     *' 

Plastering,  per  square  yard , ,       i   " 

Plans  mi^  accompany  application. 

CISTERNS. 
For  100  gallons,  6  cents.    Minimum,  $3.     Water  for  construction  purposes 
sold  through  a  meter  shall  be  at  the  rate  of  50  cents  per  thousand  gallons. 

METER  DEPOSIT  AND  PURCHASE  OF  PRIVATE  METERS. 

Rule, — ^The  company  will  repay  meter  deposits  and  purchase  privatdj 
owned  meters  of  types  approved  by  the  company,  in  the  following  manner: 

(a)  Following  on  and  from  June  15,  1916,  the  company  will  pay  interest 
on  meter  deposits  not  repaid  and  on  the  agreed  purchase  price  of  privately 
owned  meters,  at  the  rate  of  6  per  cent  per  annum  on  all  impaid  sums,  which 
interest  shall  be  paid  at  the  end  of  each  year  from  that  date. 

(b)  Following  June  15,  1916,  the  company  will  accumulate  and  reserve  a 
fund  of  not  less  than  $20,000  each  year  for  the  purpose  of  repaying  meter 
deposits  and  to  pay  for  privately  owned  meters,  and  on  or  before  each  June 
P.U.R.1917B. 
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15th  thereafter  the  compuiy  will  repay  one-third  part  of  each  meter  deposit 
and  of  each  purchaae  price,  with  interest  from  June  16,  1916,  not  previously 
paid. 

(o)  The  company  will  give  notice  of  the  time,  place,  and  manner  of  all 
andi  paynmts. 

(d)  The  company  will  purchase  meters  of  approved  make  and  pattern 
from  consumers  who  have  not  secured  their  water  meters  from  the  water 
company  on  the  following  terms: 

The  price  to  be  paid  by  the  water  company  to  be  the  purchase  price  to  the 
water  company  of  new  meters  of  the  make  and  pattern,  less  10  per  cent  de- 
preciation for  each  year  that  the  meter  has  been  in  service  for  the  first  seven 
years  of  service.  The  company  will  purchase  meters  that  have  been  in  serv- 
ice longer  than  seven  years,  at  its  option.  If  the  company  elects  to  purchase 
such  meters,  the  price  paid  will  be  the  same  price  as  is  paid  for  meters  that 
have  been  in  service  but  seven  years.  All  meters  not  purchased  \jj  the  water 
company  shall  be  replaced  by  the  water  company  with  other  meters  within 
sixty  days  after  the  approval  by  the  Commission  of  rules  governing  the  pur- 
chase of  private  meters  by  the  water  company. 

(e)  The  unpaid  meter  deposits  and  purchase  price  of  meters,  with  unpaid 
interest  thereon,  will  be  regarded  as  guaranty  dq^sits  for  unpaid  water  bills, 
and  may  be  held  and  applied  by  the  company  in  settlement  of  such  bills  for 
water  service  when  payment  cannot  be  enforced  in  the  ordinary  manner  by 
discontinuing  the  service. 

The  aforesaid  rules  and  regulations  ordered  filed  and  approved  herein  are 
aa  follows: 

Water  is  furnished  subject  to  rules  and  regulations  of  the  water  eom- 
panj  and  tkey  are  a  part  of  every  contract  for  water  supply. 

INFORMATION  FOR  WATER  CONSUMBRa 

Plumbers  doing  work  in  c<mnection  with  water  service  l^pes  or  fixtures  are 
required  by  the  county  to  file  a  bond  of  suitable  amount  with  the  county 
derk.  The  municipal  governments  of  incorporated  cities  or  towns  in  the 
county  also  require  a  bond  from  plumbers  doing  work  in  their  corporate 
limits. 

The  consumer  is  required  to  keep  the  stop,  box  at  the  curb  in  order. 

In  case  of  a  leak  inside  a  building  the  water  can  be  turned  off  by  occu- 
pants at  the  stop  and  waste  cock,  which  will  be  found  in  the  pipe  line  where 
it  enters  the  basement.  In  case  there  is  no  basem^it,  the  stop  cock  is  usual- 
ly placed  underneath  the  kitdien  sink. 

All  leaking  and  defective  plumbing  should  be  immediately  repaired  to 
prevent  waste  of  water.  Hie  average  toilet  leak  amounts  to  about  300  gal- 
lons in  twenty-four  hours. 

The  water  oompany  will  inspect  the  plumbing  in  residences  upon  request, 
and  will  thereafter  notify  the  consiuner  of  defective  plumbing.  Such  in- 
spections will  be  made  without  charge  to  the  consumer.  The  water  com- 
pany is  not  liable,  however,  for  the  condition  of  the  plumbing,  and  is  not  re- 
quired to  inspect  or  report  upon  the  condition  of  the  plumbing. 

Rule  1. 

Water  is  furnished  by  this  oompany  for  a  term  of  not  less  than  one  year, 
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except  per  special  licenses  for  construction  purposes,  and  onlj  upon  an  ap* 
plication  which  shall  state  fully  the  purposes  for  which  water  is  to  be  used. 
Payments  are  to  be  nuide  monthly  or  quarterly  at  the  option  of  the  watec 
company. 

Consumers  in  district  No.  1  will  reoeive  quarterly  bills  on  the  first  days  of 
February,  May,  August,  and  November;  consumers  in  district  No.  2  will 
receive  quarterly  bills  on  the  first  days  of  March,  June,  September,  and  De- 
cember; consumers  in  district  No.  3  will  receive  quarterly  bills  on  the  first 
days  of  January,  April,  July,  and  October. 

District  No.  1  comprises  the  central  part  of  St  Louis  county,  and  is 
bounded  on  the  north  by  the  center  line  of  Olive  street  road  and  the  north 
line  of  University  City;  on  the  south  by  the  center  line  of  Manchester  road 
and  the  north  line  of  the  city  of  Maplewood. 

District  No.  2  is  the  north  part  of  St.  Louis  county,  and  is  bounded  on  the 
south  by  the  eenter  line  of  Olive  street  road  and  the  north  line  of  University 
City. 

District  No.  8  is  the  south  part  of  St  Louis  county,  and  extends  on  the 
north  to  the  center  of  Manchester  road  and  the  north  line  of  the  city  of 
Maplewood. 

Payments  may  be  made  at  the  office  of  the  water  company,  61100  Delmar 
avenue,  or  at  subpay  stations.  No  employees  of  the  water  oompany  are  au- 
thorized to  accept  payment  of  water  bills  except  authorized  collectors  at  the 
pay  stations. 

In  case  premises  are  vacated  and  service  discontinued,  the  water  contract 
may  be  annulled  at  option  of  the  consumer  by  written  notice  to  the  water 
oompany. 

Consumers  are  required  to  take  out  a  water  license  for  domestie  xum, 
construction,  or  other  purposes,  before  water  is  turned  onto  any  pr^nises. 
No  deduction  wiU  be  made  in  flat  rates  on  account  of  any  fixtures  that  are 
installed  but  are  not  being  used. 

Meter  service  is  required  on  all  premises  having  sewer  connectiona  or 
where  there  is  a  place  upon  the  premises  to  attach  a  hose. 

BuUt. 

Consumers  will  not  be  permitted  to  use  water  for  any  other  pmrpose  than 
stated  in  the  license,  application,  or  agreement,  or  that  estimated  for  in 
fixing  the  rates,  nor  will  they  be  allowed  to  supply  water  in  any  way  to 
other  persons  without  permit  from  the  office  of  the  water  company,  or  per- 
mit others  to  use  their  hose  or  attachments  or  leave  them  exposed  to  use 
by  others. 

The  water  company  reserves  the  right  to,  at  any  time  after  due  notice, 
cancel  and  discontinue  any  flat  rate  contract  if  the  purposes  for  which  the 
water  is  to  be  used  have  been  misrepresented,  by  refunding  to  the  consumer 
the  amoimt  of  his  advance  payment  for  water,  less  the  anurant  earned  by  the 
water  company. 

Hie  company  reserves  the  right  to  set  meters  on  servioe  lines  whenever 
there  is  a  doubt  as  to  the  quantity  of  water  used  or  wasted,  and  to  charge 
for  the  consumption  of  water  at  the  regular  meter  rates. 

Consumers  will  be  required  to  prevent  waste  of  water,  and  keep  all  plumb- 
ing fixtures  in  good  condition  at  their  own  expense  and  all  waterways  closed 
when  not  in  use. 
P.U.R.1917B. 
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Smle  S. 

An  flervice  pipes  must  be  put  in  by  regularly  bonded  and  competent  plumb- 
ers who  must  present  at  the  water  company's  office  a  water  service  applica- 
tion signed  by  the  consumer  or  owner  and  then  and  there  arrange  for  a  serv- 
ice tap.  No  alterations  or  extensions  shall  be  made  in  any  water  pipe  or 
fixtures  except  by  a  bonded  plumber  or  owner  of  the  property. 

All  taps  are  made  by  the  company  upon  application  of  pliunbers.  No- 
tice that  taps  are  wanted  must  be  filed  in  writing  twenty-four  hours  in  ad- 
vance, stating  the  street,  the  house  number,  name  of  applicant,  name  ol 
property  owner,  size  service  pipe,  and  time  at  which  tap  is  wanted. 

The  water  company,  if  galvanized  service  pipe  is  used,  will  furnish  the 
corporation  cock,  lead  special,  tap  the  main  and  connect  to  the  consiuner's 
service  pipe  for  a  tapping  fee  of  $5.  If  lead  pipe  is  used,  the  tap  is  made, 
corporation  cock  and  solder  nipple  is  furnished  for  $4.  These  charges  in- 
clude one  inspection. 

Service  pipes  must  be  installed  at  least  3}  feet  below  surface  of  the  ground 
and  run  to  within  1  foot  of  water  main  if  galvanized  iron  pipe  is  used,  and 
to  the  center  line  of  the  main  if  lead  pipe  fitted  with  solder  nipple  of  re- 
quired diameter  is  used. 

The  main  must  be  exposed  at  tapping  point  and  service  pipe  and  curb 
cock  and  stop  box  furnished  by  the  consumer  and  installed  before  tap  will 
be  made  by  the  water  company. 

The  size  of  tap  to  be  made  will  be  determined  by  the  water  company,  and 
varies  from  I''  to  l"  diameter. 

On  paved  streets  and  under  car  tracks,  extra  strong  lead  pipe  8halll>e  used 
in  services  from  the  main  to  the  stop  cock  at  tiie  curb. 

All  service  pipes,  stop  boxes,  curb  and  meter  boxes  are  to  be  kept  in  re- 
pair t^  the  consumer. 

RvU  4. 

If  a  suitable  location  ia  provided  in  a  dry  bsswuent,  solBeientlj  well  heat- 
ed to  keep  the  meter  from  freezing  in  the  winter  time^  and  not  more  tluui  75 
feet  back  of  the  street  line,  meters  will  be  placed  in  the  baeement,  otherwise 
a  permanent  meter  box  of  brick  or  concrete  with  east-iron  frame  and  cover 
shall  be  furnished  and  maintained  by  the  consumer  at  the  street  line,  and 
proper  lead  ocmnections  provided  in  the  service  pipe  for  placing  the  meter  in 
the  meter  box.  If  meter  box  is  supplied  at  street  line^  the  stop  cock  may  be 
placed  in  the  meter  box  on  the  street  side  of  the  meter. 

Consumers  must  take  necessary  precaution  to  prevent  pipes  and  meters 
from  freezing  in  oold  weather,  and  must  have  the  meter  boxes  free  from  water 
in  cold  weather  and  on  all  meter-reading  dates.  The  company  will  make 
all  ordinary  repairs  to  meters,  but  in  case  meters  are  damaged  through  freez- 
ing or  other  neglect  of  the  consiuner,  the  cost  of  repairs  will  be  assessed 
against  the  consumer,  and  payment  for  such  lepairs  will  be  enforced  the 
same  as  bills  for  water  service. 

Rule  $. 

There  shall  be  placed  in  the  service  pipe  immediately  within  the  wall  of 
the  building  supplied  a  brass  stop  and  waste  cook  with  lever  handle,  easily 
P.U.IU017B. 
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accessible  to  occupants  and  at  sack  a  point  that  the  water  may  be  drained 
out  of  the  pipes  in  the  building. 

A  suitable  brass  stop  cock  installed  in  a  separate  r^ulation  street  or 
curb  box,  located  1  foot  inside  the  curb  line,  will  be  required  for  each  service 
pipe,  and  but  one  consumer  will  be  permitted  to  draw  water  through  a  single 
seryice.  If  pronises  consist  of  more  than  a  single  building  and  are  occu- 
pied by  more  than  one  family,  separate  curb  boxes  must  be  installed. 

In  all  cases  where  water  is  to  be  supplied  to  several  parties  or  tenements 
from  one  connection  with  supply  controlled  by  one  stop  cock,  the  company 
will  contract  with  the  owner  or  agent  of  said  property  only. 

Water  cannot  be  turned  onto  any  premises  except  by  an  employee  of  the 
water  company. 

Rule  6. 

The  inspectors  or  other  authorized  agents  of  the  water  company  shall 
have  access  at  all  reasonable  hours  to  the  premises  supplied,  to  read  meters 
and  see  if  the  rules  are  observed,  and  to  make  any  necessary  examinations  of 
plumbing  and  water  fixtures. 

Plumbers  are  not  allowed  to  turn  water  off  or  on  at  corporation  to  any 
service  pipe  except  to  make  repairs  and  test  their  work,  after  which  they  will 
leave  it  off  or  on  as  they  found  it.  All  other  parties  not  connected  with  the 
water  company  are  strictly  forbidden  to  turn  the  water  on  or  off  at  the 
corporation  or  stop  cock. 

Rule  7. 

The  company  will  not  be  liable  for  any  failure  to  furnish  water,  pro- 
vided such  failure  is  due  to  causes  beyond  ordinary  or  reasonable  control. 

Reasonable  efforts  will  be  made  to  prevent  interruptions  of  service,  and 
when  such  interruptions  occur,  service  will  be  re-established  with  the  diort- 
est  possible  delay.  When  service  is  interrupted  for  the  purpose  of  working 
on  any  portion  of  the  distribution  system,  effort  will  be  made  to  have  such 
interruption  occur  at  a  time  that  will  cause  the  least  inconvenience  to  the 
consumers,  and  those  seriously  affected  by  sudi  intemiptkins  will,  if  possi- 
ble, be  nottfled  in  advanet.    - 

Rule  8. 

In  all  cases  of  nonpayment  of  the  water  license  within  ten  days  after 
the  same  becomes  due,  and  due  notice  is  given,  the  supply  will  be  cut  off 
and  not  turned  on  again  except  upon  payment  of  the  amount  due,  together 
with  an  additional  fee  of  50  cents  for  turning  on  the  water  at  the  stop  cock, 
or  if  it  is  necessary  to  make  the  shutoff  at  the  corporation  cock,  a  fee  of 
$1  will  be  charged  for  renewal,  or  if  it  has  been  necessary  to  remove  the 
lead  connection  a  fee  of  $1.60  will  be  charged  for  renewal. 

RtUe  9, 

The  use  of  water  for  sprinkling  is  only  allowed  to  meter  consumers  on 
alternate  days,  and  to  prevent  excessive  use  and  waste  of  water  by  consum- 
ers the  use  of  water  for  sprinkling  shall  be  limited  as  follows: 

Constuners  having  their  properties  or  homes  or  places  of  business  front- 
ing or  abutting  on  the  north  side  of  street^  avenues,  or  roads  running  1a 
P.U.R.1917B. 
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an  easterly  and  weateriy  direction,  or  fronting  or  abutting  on  the  west  side 
of  the  street,  avenues,  or  roads  running  in  a  northerly  and  southerly  direc- 
tion, may  use  water  lor  q>rinkling  on  Monday,  Wednesday,  and  Friday  of 
the  week,  and  not  on  any  other  day. 

Ccmsnmers  having  their  properties  or  homes  or  plaoes  of  business  front- 
ing or  abutting  on  the  south  side  of  streets,  avenues,  or  roads  running  in 
an  easterly  and  westetiy  direction,  or  fronting  or  abutting  on  the  east  side 
of  streets,  avenues,  or  roads  running  in  a  northerly  or  southerly  direction, 
may  use  water  for  sprinkling  on  l^iesday,  Thnrsd&y,  and  Saturday  of  the 
week  and  not  on  any  other  week  day. 

During  the  time  of  a  fire,  however,  sj^inkling  is  absolutely  forbidden. 
Sprinkling  must  be  done  upon  the  premises  paid  fw.  The  use  of  "auto- 
matio^'  sprinkling  devices  is  not  permitted. 

The  manager  of  the  water  company  is  authorised  to  further  Unit,  by 
special  rules  and  orders,  any  unusual,  unnecessary,  or  wasteful  use  of  water 
for  the  sprinkling  of  fields,  gardois,  orchards,  lawns,  parks,  dub  grounds, 
streets,,  avenues  or  roads,  and  the  manager  shall  prcdiibit  and  prevent  the 
sprinkling  of  streets,  avenues,  and  roads  and  other  public  places  through 
the  private  service  pipes  or  connections  supplying  tiie  premises  of  water 
consumers. 

It  is  forbidden  to^  consumers  to  open  any  large  valves  or  other  <q;Mning8 
and  thereby  to  fill  any  tank,  basin,  reservoir,  swimming  pool,  or  other  large 
receptacle,  except  after  first  making  arrangements  with  the  manager  of  the 
water  company  for  filling  the  same,  and  then  observing  and  conforming 
to  the  instructions  of  the  manager  about  the  hours,  the  size  of  pipes  or 
hose,  and  other  proper  details  as  to  the  manner  of  filling  any  such  tanks, 
receptacles,  etc. 

RuU  10. 

P9ak  Load  Price, 

■  Consumers  will'be  allowed  to  use  100  per  cent  over  their  usual  daily  con- 
sumption without  being  charged  a  peak  load  price  lor  the  eaeess  water  con- 
sumed; the  usual  consumption  to  be  based  upon  the  daily  average  as  shown 
by  the  meter  readings  for  the  two  previous  quarters.  The  peak  load  prioe 
to  be  dMurged  for  all  water  consumed  over  and  above  100  per  cent  over  the 
usual  and  average  consumpticn  shall  be  the  average  price  paid  per  thousand 
gallons  for  the  previous  six  months'  consumption. 

The  peak  load  occurs  during  the  months  of  June,  July,  Augasi,  and  Sep- 
tember, and  the  meters  may  be  read  during  these  months  at  as  frequent 
intervals  as  the  water  e<»ipany  may  deem  necessary,  and  excessive  coo- 
sumption  between  any  meter  reading  dates  will  be  charged  for  as  above  pro- 
vided. 

Rule  11. 

Depoeiie  from  Meier  Ooneumere. 

A-  cash  deposit  will  be  required  from  meter  consumers  to  guarantee  the 
payment  of  water  bills.  The  deposit  required  will  be  equal  in  amount  to 
an  estimated  bill  for  a  billing  period  of  three  months  plus  one  month,  as 
provided  in  rule  2  of  general  ordor  No.  20  of  the  Public  Service  Commis- 
P.U.R.1917B. 
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sion.  The  mooey  deposited  with  the  water  company  to  guarantee  the  pay- 
ment of  bills  will  be  deposited  in  a  bank  or  tmit  oon^Muiy  in  a  separate 
and  distinct  trust  fund,  and  will  not  be  used  by  the  ooa^ftaay  in  the  con- 
duct of  its  business.  Interest  at  the  rate  of  3  per  cent,  payable  annually, 
will  be  paid  on  all  such  deposits  which  remain  for  a  period  of  not  less  than 
six  months. 

The  personal  guaranty  of  the  owner  of  the  premises  may  be  accepted  by 
the  water  company  at  its  option,  in  lieu  of  a  cash  deposit  from  the  con- 
sumer, on  the  c<mdition  that  if  service  is  discontinued  for  nonpayment  of 
bflls,  service  will  not  be  resumed  at  the  premises  for  the  same  or  any  other 
consumer  until  all  previous  bills  have  been  paid. 

Unpaid  meter  deposits  and  purchase  price  of  maters,  with  unpaid  inter- 
est thereon,  will  be  regarded  as  guaranty  dq>osits  for  unpaid  water  bills, 
and  may  be  held  and  implied  by  the  company  in  settlement  of  such  bills  for 
water  service. 

Rule  12. 

For  violation  of  any  of  the  rules  or  regulations  of  the  water  company  by 
-the  consimier,  the  right  is  reserved  by  the  water  company,  after  due  notice, 
as  provided  in  rule  No.  11  of  general  order  No.  20  of  the  Public  Service 
Commission,  has  been  given,  to  annul  the  contract  for  water  supply  and  dis- 
oontinue  service  and  refund  to  the  consumer  all  water  rates  paid  in  advance, 
of  oonsumptioB  that  have  not  been  earned  by  the  water  company. 

JMelS. 

Fire  Hydrante  in  Vninoorporated  Communities. 

The  annual  rates  for  fire  hydrants  to  be  installed  in  unincorporated  eom- 
munities  in  St.  Louis  county  will  be  as  follows: 

(a)  The  company  will  install  on  and  along  its  cast-iron  pipes  fire  hydrants 
at  the  expense  and  cost  of  citizens,  when  requested  so  to  do,  and  give  fire- 
hydrant  service  with  reasonable  pressure  and  ample  water  supply,  at  the 
rate  of  $50  per  year  for  each  hydrant,  due  and  payable  in  seaiaiinttal  in- 
stahnents  in  advance,  with  the  cost  and  expense  of  installation  to  be  paid 
in  advance. 

(b)  When  the  company  Is  requested  to  furnish,  own^  and  install  fire 
hydrants  on  and  along  its  cast-iron  pipes  at  tiie  company's  sole  expense,  and 
the  citisens  will  secure  the  company  against  any  loss  of  rentals  for  a  term 
of  ten  or  asore  years  in  the  manner  beiow  provided,  the  company  will  give 
^re-hydrant  service  with  reasonable  pressure  and  ample  supply  of  water  at 
t^  annual  rate  of  $60  for  each  hydrant,  payable  in  semiannual  instalments 
in  advance. 

(c)  The  security  to  be  given  under  elanse  (b)  shall  consist  of  a  cash 
deposit  equal  to  the  cost  price  of  the  fire  hydrant  and  the  expense  of  its 
installation,  or  shall  be  a  bond  of  an  approved  surety  at  trust  company,  for 
the  amount  of  fire-hydrant  rentals  for  ten  yeara. 

Rule  14. 

Fire  HydranU  on  Private  Property, 

When  hydrants  are  desired  by  consumers  for  use  on  private  property, 
P.U.R,1917B. 
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ilie  entire  cost  of  tapping  the  main,  putting  in  Benrice  pipe  and  installing 
the  hydrant  shaU  be  borne  bjr  the  oonsumer,  and  the  payment  for  eaeh  fire 
eervice  shall  be  at  the  rate  of  $60  per  year  for  the  first  hydrant  on  the 
service  and  $25  per  year  for  eaeh  additional  hydrant  on  the  service,  the 
hydrant  rental  to  be  payable  <i«artcprly  in  advance. 

Hydrants  set  on  the  property  shall  be  used  for  protection  of  the  property 
on  which  installed  only,  and  shall  not  be  used  for  public  fire  protection. 

The  yearly  rate  for  2-inch  risers  for  hose  connections  in  buildings  not 
more  than  Ihree  stories  in  height  above  basement,  with  not  more  than  one 
hose  connection  on  each  floor  per  riser,  will  be  $20  per  year  for  each  2-inch 
riser  and  $16  per  year,  for  each  additional  2-inch  riser,  payable  quarterly  in 
advance. 

Water  shall  not  be  used  through  fire  lines  for  any  purpose  other  than 
for  fire  protection. 

Ordered:  2.  That  rule  15,  which  reads,  "Extension  to  mains  will  be 
made  at  the  rate  of  100  feet  of  2^  galvanized  iron  pipe  for  a  new  consumer. 
If  the  extension  to  be  made  is  required  to  be  of  a  larger  size  than  2"  diame- 
ter, the  loigth  of  the  extension  will  be  such  that  its  cost  shall  not  be  greater 
than  the  cost  of  an  extension  of  100  feet  of  galvanized  iron  pipe,'^  pre- 
sented and  withdrawn  by  defendant,  West  St.  Louis  Water  &  Light  Com- 
pany, be  not  approved,  but  the  t^ommission  reserves  jurisdiction  to  consider 
this  rule. hereafter,  if  submitted  by  defendant,  and  approve  or  disapprove 
as  shall  appear  reasonable  and  lawful. 

Ordered:  8.  That  this  ordor  ^all  take  effect  on  August  26,  1910,  and 
that  the  secretary  of  the  Commission  forthwith  serve  upon  the  several 
parties  in  these  cases  certified  copies  ai  this  order. 

Ordered:  4.  That  the  West  St  Looia  Water  &  Li|^t  Company  be  and 
it  is  hereby  required  to  notify  this  Commisaian,  is  the  nuuner  prescribed 
by  I  25  of  the  Public  Service  Commissioii  Law,  on  or  belore  the  28th  day  of 
August,  1016,  whether  the  terms  oi  this  order  «re  aocepitsd  and  will  be 
obeyed. 

August  15, 1016. 

Motiona  for  rehearing  overruled  July  24, 10X6,  and  Sjiptember  22,  1916. 


MISSOURI  PUBIiTO  SERTIOB  COMMISSION. 

0.  W.  THOMAS,  MAYOB  OF  JEFFBESON  CITT, 

V. 

JEFFEBSON  CITY  LIGHT,  HEAT,  &  POWBB  GOMPANT. 

[Cases  Nos.  287  and  331.] 

(4  Mo.  P.  8.  C.  R.  346.) 

Faluai<ofi«- Boole  volsce— lt«m«  imyroygrly  added, 

1.  In  ascertaining  the  book  Talue  of  a  utility,  an  item  transferred 
from  surplus  account  upon  the  sale  of  the  property  which  represented 
P.U.R.1917B. 
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no  real  additions  to  property  or  assets,  items  charged  to  materials  and 
supplies  which  were  unpaid  and  later  charged  to  surplus  when  trans- 
ferred to  plant  account,  items  charged  to  improrttnent  account  and 
credited  to  bond  account  which  when  closing  the  improFement  account 
were  transferred  to  plant  account,  and  items  representing  bond  discount 
and  expense  and  prc^rty  not  used  in  serving  tho  public  were  de- 
ducted. . 
ViU%tati<m^ Land '^Market  value -^  AdaptdbOUy. 

2.  The  market  value  of  land  and  its  adaptability  for  the  purpose 
for  which  it  is  used  may  properly  be  considered  in  fbcing  the  value  of 
a  utility's  land  for  rate  making. 

Apportionment  —  Vdluea  —  Land  —  Use. 

3.  The  value  of  land  used  for  gas  and  electric  plants  was  appor- 
tioned between  the  different  departments  on  the  basis  of  relative  areas 
occupied  by  each  of  the  plants. 

Valuation '^fhjerhead  expenses -^  Amount, 

4.  An  allowance  of  9  per  cent  for  overhead  expenses  on  the  value 
of  land  and  14  per  cent  on  the  other  properly  of  an  electric  utility  is 
ample  where  10  per  cent  has  been  allowed  for  contractor's  profit  and 
included  in  the  unit  prices.  « 

Valuation  7-  Wording  capital  —  Electrie  «iMltt|r — Stores  and  .suppUes. 

5.  An  allowance  of  $6,500  was  made  for  working  capital  of  an 
electric  utility  valued  at  $212,404^  where  $6,128  was  allowed  for  stores 
and  supplies,  the  latter  being  a  part  of  working  capital. 

Valuation  —  Ascertainment  ^  Vo%t4ikers, 

6.  Vouchers  showing  the  amount  p idd  for  equi]»iient  units  may  be 
taken  into  consideration  in  fixing  the  value  of  a  utility^  property  and 
an  estimate  made  without  reference  thereto  was  modified  to  more 
nearly  conform  to  the  cost  as  shown  by  the  vouchers  of  the  utility. 

Valtiation'^ChHng  value  ^Deficit  theory  ^  Separate  allowanee. 

7.  Going  value  should  not  be  based  upon  the  past  deficit  method, 
but  the  fact  that  the  plant  is  a  going  concern  in  successful  operation 
diould  be  taken  into  consideration,  in  a  rate  valuation,  without  mak- 
ing a  separate  allowance  therefor. 

Betum^  Operating  expenses -^  Saving  effected  through  joint  opera- 
tion. 

8.  Savings  effected  through  joint  oferation  of  eleetrie  and  gas 
plants  cannot  be  considered  and  allowed  as  additional  operating  ex- 
penses upon  th^  theory  that  the  plants  ar«  valued  separately  and  that 
tiie  operating  expenses  should  be  allowed  in  amount  sufficient  to  oper- 
ate the  plants  separately. 

Beturn  —  Antonnt  -*  Electric  utility. 

9.  Electric  rates  may  be  reduced  where  the  revenues  will  produce 
a  return  of  at  least  7  per  cent  after  the  payment  of  operating  expenses 
and  4  per  cent  for  depreciation,  surplus,  and  contingencies. 

Payment  ^  Penalty  for  failure  to  pay  promptly, 

10.  The  Missouri  Commission  disapproved  an  ^electrie  rate  provid- 
ing for  a  penalty  of  10  per  cent  for  failure  to  pay  monthly  bills  on  or 
before  the  10  th  day  of  the  month. 

P.U.R.1917B. 
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P^lymtfiif — Deposits  —  Amount  —  interest, 

11.  The  Missouri  Commission  disapproved  a  rule  of  an  electric 
utility  requiring  consiuners  not  property  owners  to  depo&it  $5  for  resi- 
doice  lighting  aad  $10  for  Imttnefls  ligfatingv  upon  which  the  utility 
was  required  to  pay  interest  after  one  year  at  6  per  cent,  on  the 
ground  that  the  deposits  should  not  exceed  an  estimated  bill  covering^ 
one  billing  period  plus  thirty  days,  and  that  Interest  should  be  paid 
at  6  per  cent  per  annum,  payable  aimunlly,  on  return  of  the  deposit, 
or  at  3  per  cent,  if  deposits  are  ke^t  in  a.  separate  trust  fund  to  con- 
form to  the  general  order  of  the  Commission  on  the  subject. 

Valuation '^Pavement  over  mains, 

12.  An  allowance  should  be  made  for  cutting  and  replacing  pave- 
ttent  disturbed  in  laying  mains  and  servioei,  in  flidng  the  value  of  the 
property  of  a  gas  utility  for  rate  making. 

[July  12,  1916.1 

Complaint  against  rates  for  gas  and  dectnoily  charged  by 
def aidant  as  discriminatory  and  excessive  j  order  fixing  rates  for 
electricity. 

The  evidence  was  directed  against  the  rates  for  electricity  and 
to  the  valuation  of  the  property.  The  Commission  found  the  fair 
present  value  of  the  electric  plant  to  be  $212,404,  and  the  fair 
present  value  of  the  gas  plant  to  be  $204,600. 

Appearances:  Green  &  Palmer  for  defendant;  Henry  West- 
hues  for  complainant 

Bean,  Commissioner:    C.  W.  Thomad>  mayor  of  J0ffer8on 

City,  complainant  herein,  filed  complaint  against  die  Jefferson 
City  Light,  Heat,  &  Power  Company,  defendant,  a  corporation 
operating  electric  and  water  gas  plants  in  said  city  (case  No. 
287),  alleging  that  the  schedules  of  rates  charged  by  defendant 
to  consumers  in  said  city  for  furnishing  gas  and  electricity  for 
light,  heat,  and  power  purposes  are  discriminatory,  unreasonably 
high,  and  excessive ;  that  the  gas  as  furnished  for  use  is  subject 
to  undue  pressure  variation,  and  that  sufficient  pressure  of  gas 
is  not  maintained  to  permit  its  use  for  heating  purposes.  De- 
fendant's answer  was  a  denial  of  the  allegations  of  the  ccmqulaint. 
The  Commission  thereupon,  as  audiorized  by  §  78,  Public 
Service  Commission  Law,  made  and  entered  an  order  providing 
for  a  valuation  of  the  defendant's  electric  and  gas  plants  (case 
No.  331).    The  words  "gas  plant"  and  "electric  plant"  as  de- 
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fined  in  subsections  10  and  12^  of  §  3,  Public  Service  Oommis* 
sion  Law,  include  the  generating  units  and  equipment,  the  dis- 
tribution BjsXeniay  and  all  other  useful  property. 

The  rate  case,  No.  287,  and  the  valuation  case,  No.  381,  were 
lieard  together,  and  all  evidence  offered  was  for  cousideration 
in  both  cases.  After  tiM  introduction  of  the  evidence,  briefs 
were  filed  and  the  cases  argued  and  submitted  for  decision.  Both 
cases  will  be  considered  in  this  report. 

At  the  hearing,  complainant  abandoned  the  complaint  against 
the  gas  rates  and  the  pressure  of  the  gas.  The  evidence  was  di- 
rected against  the  rates  charged  for  electricity  and  to  the  valua- 
tion of  both  plants. 

Vaiuation  of  Defendant's  Properties^ 

[1]  Accountants  for  the  Commission  audited  the  books  of  the 
defendant  and  made  a  report  of  their  conclusions,  which  was 
offered  in  evidence  as  the  Commission's  exhibit  No.  1.  The 
defendant  corporation  was  organized  under  the  laws  of  this  state 
on  the  Ist  day  of  November,  1887,  and  in  the  following  Decem* 
ber  purchased  the  properties  and  plants  of  the  Wagner-Ksher 
Electric  Company  and  the  Jefferson  City  Gaslight  Company, 
giving  in  payment  therefor  stocks  and  bonds  of  the  defendant 
c(nttpany  as  fdlows:  For  the  Wagner-Fisher  Electric  Company, 
$80,000  par  value  of  capital  stock  and  $60,000  in  4  per  cent 
bonds;  for  the  Jefferson  City  Gaslight  Company,  $20,000  par 
value  of  capital  stock  and  $16,000  in  4  per  cent  bonds,  making 
a  total  issue  of  capital  stock  and  bonds  amounting  to  $175,000 
for  said  properties. 

Becords  of  the  operation  of  the  defendant  company  prior  to 
the  Ist  day  of  January,  1905,  were  not  found  with  the  exception 
of  a  single  day  bo(^  or  journal  which  contained  scattering  entries 
of  transactions  b^weea  1887  and  1905.  At  the  time  last  named 
the  stock  of  the  cc«npany  was  sold  and  the  business  was  taken 
over  by  the  new  owners.  The  stock  was  purchased  for  $32,000 ; 
tiie  outstanding  bonds  at  that  time  amounted  to  $68,000.  After 
die  purdiase  of  the  property  Ae  following  entries  were  placed 
upon  the  bodes  of  the  company: 

P.U.R,1917B. 
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Plant 


Real  estate  and  buildings 

Steam  plant 

Eleetric  plant    

lane  construction   

Qas  plant  

Qas  mains   

Qas  services  and  meters 
Tools  and  appliances 


Total  plant 


Materials, 


Oil,  waste,  and  packing 

Anthracite  coal 

Bituminous  ooal   

Kaphtha    

Lime 


Total  assets 
Surplus    

Total  debits 
To  capital  stock 


Debits. 


$30,000.00 

12,000.00 

0,000.00 

13,500.00 

13,250.00 

17,600.00 

5,000.00 

368.57 


$97,618.57 


74.00 
068.00 
815.50 
479.01 

44.02 


$100,000.00 
100,000.00 


$200,000.00 


Credits. 


$200,000.00 


In  explanation  of  the  entry  of  $100,000  for  surplus  in  the 
above  stat^nent,  defendant  contends  that  all  the  earnings  of  the 
property  had  been  put  into  the  plant  prior  to  that  time,  and  that 
the  physical  property  of  the  company,  notwithstanding  it  had 
been  purchased  for  $100,000,  was  worth  a  sum  equal  to  the 
total  amount  to  which  the  capital  ito<^  was  increased;  namely, 
$200,000. 

In  the  month  of  January,  1906,  the  capital  stock  was  in- 
creased from  $100,000  to  $200,000,  and  $100,000  of  new  stock 
was  issued  to  the  stockholders  for  which  the  company  did  not 
receive  anything.  The  statutes  of  this  state  prohibited  the  issue 
of  bonds  in  excess  of  the  capital  stock  of  the  company.  After 
the  increase  of  the  capital  stock  as  aforesaid  to  $200,000,  the 
bonded  indebtedness  of  the  company  was  increased  to  a  like 
amount. 

E.  W.  Decker,  who  became  a  stockholder  in  the  defendant 

company  in  1905,  and  who  had  been  employed  by  the  company, 

testified  in  r^rd  to  the  entries  as  above  set  forth,  showing  assets 

of  $200,000  belonging  to  defendant,  that  the  stocldiolders  had 

paid  $100,000  for  the  properties,  but  considered  them  worth 

$200,000 ;  that  the  properties  had  been  purchased  at  a  bargain ; 

and  that  the  valuation  of  $200,000  was  composed  in  part  of  the 
P.U.R.1917B. 
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going  value  of  the  plants  and  their  future  prospects  and  business 
possibilities. 

It  appeared  from  an  account  book  kept  by  defendant  between 
1887  and  1905,  that  during  that  period  the  expenditure  of  about 
$25,000  had  been  authorized  for  capital  purposes. 

H.  C.  Qeisberg,  who  had  been  a  stockholder  in  the  Jefferson 
City  Gas  Company  prior  to  1887  and  had  owned  stock  in  the 
defendant  company  from  1887  to  1905,  testified  that  the  gas 
company  prior  to  1887  paid  dividends  to  its  stockholders  but  fliat 
no  dividends  except  possibly  a  small  amount  had  been  paid  by 
defendant  between  1887  and  1905;  that  the  earnings  during 
that  period  were  devoted  to  paying  interest  on  bonds  and  keep- 
ing up  the  properties.  Said  witness  further  testified  that  he 
regarded  the  bond  issue  of  $75,000  in  1887  as  covering  the  full 
value  of  the  properties  at  that  time. 

In  the  year  1912  the  Central  Illinois  Construction  Company 
purchased  all  the  shares  of  the  capital  stock  of  the  defendant  com- 
pany for  $215,000  and  thereafter  sold  the  same  to  the  Western 
Railways  &  Light  Company  (a  corporation)  for  its  preferred 
stock  of  the  face  value  of  $253,000.  The  properties  of  defendant 
company  were  at  that  time  subject  to  a  mortgage  for  $200,000. 

On  the  22d  day  of  November,  1913,  defendant  increased  its 
authorized  capital  stock  from  $200,000  to  $400,000,  as  follows: 
2,000  shares  of  cumulative  6  per  cent  preferred  stock,  2,000 
shares  of  common  stock,  and  issued  1,000  shares  of  preferred 
stock  of  the  par  value  of  $100  each,  total  $100,000,  in  exchange 
for  one  half  of  the  stock  of  the  Jefferson  City  Bridge  &  Transit 
Company,  a  corporation  owning  and  operating  a  toll  bridge 
across  the  Missouri  river  at  Jefferson  City  and  a  street  car  line 
in  and  about  the  city. 

The  bonded  indebtedness  of  defendant  secured  by  mortgage 
is  as  follows :  5  per  cent  bonds  dated  1st  day  of  May,  1905,  due 
1st  day  of  May,  1925,  $200,000  issued  for  making  extensions 
and  improvements  to  the  plant,  excepting  $68,000  thereof,  which 
was  reserved  for  the  purpose  of  retiring  the  outstanding  4  per 
cent  bonds  originally  issued. 

On  the  15th  day  of  December,  1913,  defendant  issued  $100,- 
000  5  per  cent  mortgage  bonds  of  that  date  due  December  15, 
1933,  in  payment  of  one  half  the  purchase  price  of  8,000  shares 

P.U.R.1917B. 
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of  rtock  of  the  Jefferson  City  Bridge  &  Transit  Company.  The 
defendant  has  issued  stock  amounting  to  $300,000  and  has  a 
bonded  indebtedness  of  like  amount 

The  fixed  assets  of  the  defendant  as  of  the  31st  day  of  De- 
cember, 1913,  shown  by  the  accountant's  report  based  on  the 
audit  of  the  books  of  the  defendant,  were  as  follows : 


Fixed  assets,  $284,776.97. 

Balance  per  books,  December  31,  1913  

Made  up  as  follows: 
Property  and  plant  as  appraised  January  1,  1905 

Improvement  account    

Additions  to  plant  subsequent  to  Jan.  1,  1905 — 

Gas  plant   

Electrio  plant    

Other  lands  and  buildings  

Bond  discount  and  expense 

Deficit  as  at  January  1,  1005,  transferred  from 
surplus  account  


Less  depreciation  written  oflf 

As  above 

From  which  we  have  made  the  following  deduo 

tions : 
Deficit  as  at  January  1,  1905,  transferred  from 

surplus  account,  March  1,  1906   

Improvement   account    

Bond  discount  and  expense  

Other  lands  and  buildings  


As  per  balance  sheet 


$97,618.57 
68,000.00 

90,428.46 

137,412.66 

1,060.00 

24,017.10 

100,909.77 


$510,446.56 
40,682.72 


$478,763.84 


100,909.77 
68,000.00 
24,017.10 

.    1,060.00 


$478,763.84 


193,986.87 


$284,776.97 


The  total  book  cost  of  defendant's  gas  and  electric  plants  as 
indicated  by  the  above  statement  is  $284,776.97.  That  sum 
was  apportioned  between  the  gas  and  electric  plants  as  follows: 
To  electric  plant  investment,  $161,388.54;  to  gas  plant  invest- 
ment, $123,388.43. 

The  accountants  for  the  Commission  deducted  from  the  total 
balance  of  $478,763.84,  as  shown  by  the  books  of  defendant  on 
the  31st  day  of  December,  1918,  the  sum  of  $193,986.87  as  hav- 
ing been  improperly  added  to  the  assets  of  the  company.  The 
items  aggregating  the  sum  last  named  are  set  forth  hereinabove 
and  will  receive  attention  in  the  order  there  named. 

There  appeared  in  the  inventory  of  the  1st  day  of  January, 

1905,  an  item  of  $100,000  charged  to  surplus  to  which  reference 

has  heretofore  been  made.    On  the  1st  day  of  March,  1906,  that 

amount  was  transferred  to  plant  account,  also  materials  and 
P.U.R.1917B. 
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supplies  appearing  in  said  inventory  to  tiie  am<mnt  of  $909.77, 
\vhich  -were  nnpaid  and  later  charged  to  surplus. 

The  sum  of  $100,000  was  deducted  because  it  was  a  book 
entry  representing  no  real  additions  to  property  or  assets.  The 
inventory  of  date  of  January  1,  1905,  set  forth  tho  value  of 
defendant's,  property  as  $100,000.  Stock  to  the  amount  of 
$100,000  was  issued  at  the  time  the  simi  of  $100,000  was  added 
to  the  inventory  as  surplus. 

The  simi  of  $909.77  was  deducted  by  the  accountants  because 
materials  and  supplies  to  that  amount  were  included  in  the  in- 
ventory of  the  1st  of  January,  1905,  and  at  thaft  time  payment 
had  not  been  made  therefor,  and  were  paid  for  at  a  later  date 
and  charged  to  supplies.  The  deduction  was  made  to  avoid 
duplication  as  that  amount  was  transferred  to  plant  account  on 
the  1st  day  of  March,  1906. 

On  the  1st  day  of  January,  1905,  entry  was  made  on  the 
books  of  defendant  diarging  improvement  account  with  $68,000 
and  crediting  bond  account  with  that  amount,  which  was  the 
amount  of  the  bonded  indebtedness  of  the  defendant  at  that  time. 
An  entry  was  made  in  the  books  on  the  1st  day  of  March,  1906, 
closing  the  improvement  account  and  transferring  $68,000  to 
plant  account  That  sum  was  properly  deducted  from  the  assets 
of  the  company  by  the  accountants. 

The  further  sums  of  $24,017  for  bond  discount  and  expense 
and  $1,060  for  property  not  used  in  serving  the  public  were 
deducted  by  the  accountants.  Notes  and  accounts  receivable  by 
the  defendant  on  the  31st  day  of  December,  1913,  amounted  to 
$39,432.35,  which  were  apportioned  by  the  accountants  for  the 
Oomndssion  between  electoic  and  gas  plants  as  follows :  To  the 
gas  plant,  $5,895.38;  to  the  electric  plant,  $33,536.97.  Of 
the  foregoing  sum,  $22,440.99  was  due  from  Jefferson  City  for 
lighting  its  streets. 

Depreciation. 

The  accountants  for  the  Commission  prepared  the  following 
table  as  showing  the  amounts  charged  for  depreciation  to  oper- 
ating expenses  each  year  and  tiie  percentage  to  plant  invest- 
ment: 

P.U.R.W)17B. 
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Gas 
Plant 
Invest- 
ment. 

Deprecia- 
tion 

Charged 
Off. 

Pfer 

Cent. 

Electric 
Plant 

Invest- 
ment. 

Deprecia- 
tion 

Charged 
Off. 

Per 
Cent. 

1905 

$64,867.25 

82,879.84 

85,555.97 

90,454.19 

9d»695.47 

96,960.81 

108,017.55 

119,296.66 

123,088.43 

134,643.03 

'$1,186.86 
1,871.«6 
1,674.91 

12,051.91 
1,688.99 
1,277.14 
1,493.87 

760.55 

'  i!38 
1.62 

1.78 
12.43 
1.56 
1.08 
1.21 

.56 

$69,189.71 

83,535.42 

90,456.44 

93,276.16 

106,701.44 

97,149.87 

104,779.20 

150,226.41 

161,388.54 

169,687.70 

1906..; 

1907 

$1,576.15 
1,655.65 
1,787.21 

16,214.85 
2,474.55 
2,162.42 
2,881.33 

1,583.07 

1.74 

1908 

1.77 

1909 

1.67 

1910 

15.66 

1911 

2.36 

1912 

1.44 

1913 

1.78 

to 
Aug. 
1914 

.93 

Prior  to  1912  the  defendant  diarged  to  plant  account  all 
renewals,  haying  reduced  that  account  by  the  amount  of  depre- 
dation charged  annually  against  earnings.  After  1912  defend- 
ant did  not  reduce  plant  account  by  amount  of  annual  deprecia- 
tion, but  credited  that  amount  to  betterments  and  renewal 
account,  charging  that  account  with  the  cost  of  the  part  of  the 
plant  renewed* 

Cost  of  Reproduction. 

The  engineers  for  the  Commission  checked  the  inventory  of 
the  gas  and  electric  plants  returned  by  the  defendant  of  date  the 
Ist  day  of  June,  1914,  and  also  made  a  complete  field  inventory 
of  said  properties,  added  property  to  the  inventory  omitted  by 
defendant,  and  made  an  appraisal  of  aU  the  defendant's  prop- 
erties which  were  offered  in  evidence,  showing  the  cost  to  repro- 
duce the  properly,  deducting  accrued  depreciation  therefrom  for 
its  present  value.  Beproduction  cost  as  used  means  the  cost  of 
the  completed  plants  ready  for  operation  in  the  way  in  which  they 
were  constructed,  inclusive  of  overhead  expense,  excepting  land 
values,  where  present  market  value  was  used.  Overhead  expense 
includes  engineering,  interest  during  construction,  legal  and  or- 
ganization expense,  taxes,  insurance,  and  contingencies.  Present 
value  represents  the  cost  of  reproduction  less  depreciation  based 
on  percentage  condition  which  was  determined  by  the  field  in- 
spection, by  the  use  of  standard  life  tables,  and  a  consideration 

of  the  probable  life  of  the  property  by  noting  the  manner  in 
P.UJR.1917B.  48 
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which  the  property  had  been  maintained.     The  factor  of  obso- 
lescence was  considered  on  all  equipment 

Electrical  Plant. 

The  following  is  a  summary  of  the  reproduction  cost  and  pres- 
ent value  of  the  electric  plant  on  the  1st  of  June,  1914,  as  sul>- 
mitted  by  R.  L.  Baldwin,  engineer  for  the  Commission: 


A— Land    

0%  OTerhead 


Total 


B — ^Distribution  system: 

Primary  wire    

Secondary  wire    

Poles     

Joint  poles    

Stubs  

Accessories     

Services    *. 

Transformers     

Meters     

Commercial  lamps  

Municipal  contract  lighting 


C — Buildings 


D — Power  plant  equipment: 

High  pressure  piping    (eng.  room) 

Standard  piping « . . . . 

Power  plant  apparatus 

Boiler  plant  equipment 

Boil^  plant  piping 

Substation 


Total,  B-C-D  . 
14%  overhead 


Total 


E — OflSce  equipment   

Miscellimeous  equipment    

F — Stores   and  supplies    

Q — ^Working  capital  1112  gross  revenue 

Total  used  and  useful  property 
Equipment  not  in  use  


Grand  Total 


Reproduction  ( 
Cost.    I 


$14,189 
1,277 


$15,466 


4,323 
4,761 

10,918 

158 

333 

5,320 

7,364 

8,478 

14,071 
1^2 
8,726 

13,154 


1,014 

7,689 

44.237 

25,467 

2,829 
3,507 


163,641 
22,910 


$186,551 

1,200 1 

900 1 

5,128 

6,500 


$215,745 

8,852 


$224,597 


Present 
Value. 

$14,180 

1,277 


$15,466 


3,804 

4,100 

9,062 

150 

•276 

4,416 

6,480 

6,952 

10,975 

1,034 

7,028 

10,180 


811 

6,151 

88,249 

23,094 

2,263 

3,507 


138,622 
19,407 


$158,029 

1,020 

785 
5,008 
6,500 


$186,808 
3,746 


$190,554 


Defendant  offered  a  number  of  witnesses  for  the  purpose  of 
showing  that  higher  unit  costs  than  used  in  Baldwin's  appraisal 
should  have  been  applied. 
P.U.R.1917B. 
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Defendant  offered  in  evid^ice  an  apponisal  of  the  entire  elec- 
tric and  gas  plants  made  hj  D.  W.  Snyder,  an  engineer,  in 
charge  of  the  operation  of  said  properties,  and  by  L.  £•  Fischer, 
an  engineer  of  large  experience  in  constructing  and  operating 
such  properties. 

Before  the  stock  of  def^idant  company  was  purchased  by  the 
Illinois  Construction  Company,  Mr*  Fischer,  after  what  he 
called  a  horseback  inventory  of  defendant's  electric  and  gas 
plants,  made  an  estimate  of  the  value  of  said  properties,  including 
all  other  values,  at  about  $450,000.  That  sum  was  used  in  out- 
lining the  properties  to  the  prospective  purchaser.  The  stock 
of  the  defendant  company  was  purchased  by  the  Illinois  Con- 
struction Company  for  $215,000.  The  defendant  company  at 
that  time  had  an  outstanding  bonded  indebtedness  of  $200,000. 

Snyder  did  not  estimate  the  cost  of  reproducing  the  property 
new  and  deduct  accrued  depreciation  to  ascertain  present  value. 
The  estimates  of  the  value  of  the  items  of  property  set  forth  in 
his  appraisal  were  based  upon  what  the  witness  called  investment 
cost;  that  is,  the  cost  to  reproduce  the  property  as  it  was  con- 
structed in  its  present  state  of  eflSciency.  The  total  value  as- 
signed by  Snyder  to  the  electric  plant  was  $303,688.75. 

£.  D.  Bell,  an  engineer  in  charge  of  large  properties  sub- 
sidiary to  the  Western  Railways  &  Light  Company,  checked 
Baldwin^s  appraisal  from  an  engineering  standpoint  based  ou 
his  experience  with  other  properties,  and  compared  the  result 
with  Snyder's  appraisal.  He  testified  that  Snyder's  appraisal 
was  an  estimate  of  what  the  property  would  cost,  that  is,  the 
money  required  to  install  the  plant;  that  Baldwin's  estimate 
was  a  correct  engineer's  estimate,  but  the  property  could  not  be 
constructed  for  the  amount  of  his  appraisal  when  contingencies, 
unlooked-for  obstacles  and  piecemeal  construction  were  con- 
sidered. In  the  opinion  of  the  witness  the  total  cost  of  construct- 
ing ah  electric  plant  in  Jefferson  City  would  average  from  $310 
to  $215  per  kilowatt  of  its  capacity,  and  that  the  investment  cost 
of  the  electric  plant  would  aggregate  $256,900.  Witness  gave 
his  opinion  that  it  was  not  possible  to  get  all  the  items  of  cost  in 
estimating  cost  of  reproduction  of  a  plant,  that  such  an  estimate 
would  fall  short  of  the  actual  cost  35  per  cent  on  contingencies 

and  omissions. 
P.U.R.1917B. 
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E.  S.  Highty  electrical  engineer  for  the  Illinois  Traction 
Company,  testified  that  he  had  examined  Snyder's  appraisal  of 
the  electric  plant  and  approved  it  He  also  gave  his  opinion 
as  to  the  ooet  to  reproduce  the  boiler  and  engine  equipment  and 
other  parts  of  the  plant,  and  stated  that  the  electric  plant  could 
not  be  reproduced  by  piecemeal  construction  for  the  amount 
named  by  Snyder's  appraisal 

The  total  value  of  the  physical  property,  as  estimated  by 
Fischer,  less  depreciation,  was  $224,968,  to  which  he  added  the 
sum  of  $67,178  to  cover  all  other  values. 

The  following  table  shows  the  values  placed  upon  the  de- 
fendant's dectrical  plant  by  each  of  the  appraisals : 


Baldwin's 
Appraisal 
Reproduc- 
tion 
Cost. 

Baldwin's 
Reprodae- 

tion 

Cost 
Depredat- 
ed. 

Saydeea 

Appraisal. 

Fiscbei's 
Revision 

Appraisal 
Cost  of 

ReproduC' 
tlon. 

Fischer*s 
ReTislon    of 
Baldwin's 
Appraisal 
Reproduc- 
tion 
less 
Depreda- 
tion. 

Electric  plant . 

Property  not  in 

n86  ••...... 

$224,597 
S,862 

$190,654 
8,746 

$308,688.75 

$266,233 
8,852 

$228,n4 
3,746 

$216,746 

$186,808 

$257,381 

$224,968 

To  the  sum  of  $224,968,  arrived  at  by  Rscher  as  the  value 
of  the  physical  property,  he  added  the  sum  of  $57,178  for  all 
other  values  as  representing  the  value  by  reason  of  the  time 
and  energy  employed  in  developing  it  to  its  present  efficiency 
and  by  reason  of  the  service  now  being  rendered  by  the  property, 
making  the  total  value  of  the  electric  plant,  as  appraised  by 
Fischer,  the  sum  of  $282,146.  Deducting  from  the  total  amount 
of  the  Snyder  appraisal  ($303,688.75)  the  sum  of  $3,746,  as  the 
depreciated  value  of  property  of  defendant  not  used  in  serving 
the  public,  leaves  the  sum  of  $299,942.75;  that  sum  is  $113,- 
134.75  in  excess  of  the  present  value  of  the  defendant's  electric 
plant  as  estimated  by  Baldwin. 

Taking  the  items  of  property  belonging  to  the  electric  plant 

as  set  forth  in  the  summary  of  Baldwin^s  appraisal  hereinbefore, 

and  apportioning  the  overheads  allowed  by  Baldwin  and  as 

shown  in  that  report  to  the  value  of  the  items  of  property  as 
P.U.R.1917B. 
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named  in  said  iMe,  and  oomparing  the  value  of  the  items  thus 
classified  with  the  value  attached  to  the  same  items  o£  property 
by  Snyder's  appraisal^  discloses  that  Snyder's  appraisal  places  a 
higher  value  oa  all  the  items  of  property,  as  so  classified,  than 
the  depreciated  value  or  present  value  thereof  as  estimated  by 
Baldwin.  The  reproduction  cost  without  depreciation,  as  esti* 
mated  by  Baldwin,  exceeds  the  appraisal  made  by  Snyder  on 
three  items  only  and  in  the  amounts  following:  Services  $637, 
transformers  $1,287.70,  commercial  lamps  $42.  On  all  other 
items  the  appraisal  of  Snyder  is  in  excess  of  Baldwin's  repro- 
duction cost.  Snyder's  appraisal  exceeds  the  appraisal  of  the 
Baldwin  cost  of  reproduction  $79,091.75,  and,  is  $118,134.75  in 
excess  of  Baldwin's  estimate  of  present  value,  cost  of  reproduc- 
tion less  depreciation.  It  would  serve  no  useful  purpose  to  set 
out  herein  in  detail  the  items  of  property  upon  which  there  is  a 
difference  in  value  shown  by  the  said  appraisals.  The  items 
upon  which  there  is  the  greatest  excess  of  Snyder's  appraisal 
over  Baldwin's  reproduction  cost  depreciated,  or  present  value, 
are  the  following:  $7,784  on  land,  $29,598.23  on  power  plant 
apparatus,  $23,500  on  working  capital,  $11,705  on  boiler  plant 
equipment,  $6,163.59  on  poles  and  accessories.  Fischer  in  de- 
preciating his  reproduction  cost  treated  the  property  as  in  85 
per  cent  condition.  The  reproduction  cost  as  estimated  by 
Fischer  is  $41,636  in  excess  of  the  reproduction  cost  of  Baldwin. 
Fischer's  revision  of  Baldwin's  appraisal  is  in  excess  of  Bald- 
win's reproduction  cost  upon  the  items  and  in  the  amounts  fol- 
lowing: 

Land    $4,570 

Primary  wire   496 

Secondaijr  wire $44 

Poles    2,058 

Meters    1,688 

Municipal  and  contract  lighting 883 

Boildingg    3,674 

Power  plant  apparatus • •  5,502 

Overheads  12,843 

Working  capital   ^ MOO 

Sundry  small  differences   88 

Total $41»$3$ 

Land. 

[2,  3]  Baldwin  appraised  the  land  at  $160  per  front  foot, 
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and  apportioned  it  between  the  electric  and  gas  plants  on  th» 
basis  of  oocupancy^  46  per  cent.to  electric  plant  and  55  per  cent 
to  gas  plant  Snyder  appraised  it  at  $200  per  front  foot,  and 
divided  it  equally  between  the  two  plants.  Fisoher  made  an 
average  of  the  values  found  by  Baldwin  and  Snyder,  aad  divided 
it  equally  between  the  two  plants. 

The  cost  to  the  defendant  to  the  entire  tract  of  land  was  not 
shown  by  the  evidence.  The  price  paid  the  Wagner-Fischer 
Company  for  the  original  tract  does  not  appear.  The  defendant^ 
in  1889,  purchased  from  W.  W.  Wagner  lot  63,  with  a  frontage 
of  80  feet  by  198  feet  in  depth,  situate  west  of  the  original  tract* 
The  consideration  recited  in  the  deed  was  $1,200.  At  a  later  date 
defendant  purchased  a  tract  west  of  that  purchased  from  Wagner^ 
with  a  frontage  of  24^  feet  by  198  feet  in  depth.  The  considera- 
tion expressed  in  the  deed  was  $210. 

The  land  owned  by  the  defendant  is  located  in  the  city  near 
the  center  of  distribution.  It  is  on  the  west  side  of  Ware's  creek, 
a  short  distance  from  where  it  empties  into  the  Missouri  river, 
fronts  on  west  Main  street  a  distance  of  210  feet  and  containa 
4,200  square  feet.  This  land  is  occupied  by  all  the  machinery 
and  equipment  of  both  electric  and  gas  plants  used  for  furnishing 
electricity  and  gas  for  distribution.  It  is  well  adapted  to  the 
purpose  for  which  it  is  used,  has  railroad  switching  facilities,  and 
an  abundant  supply  of  water  may  be  had  from  the  river,  -  The 
land  is  lower  than  the  surrounding  territory  to  which  the  distri- 
bution system  extends,  which,  together  with  the  opportunity  for 
drainage  from  the  gas  plant  into  Ware's  creek,  renders  the  site 
one  of  unusual  advantages  for  the  gas  plant. 

Baldwin  appraised  the  land  at  $150  per  front  foot,  amounting 
to  $81,530  for  the  entire  tract  That  figure  includes  due  con- 
sideration of  the  market  value  of  the  land  as  shown  by  the  evi- 
dence as  well  as  its  adaptability  for  the  purpose  for  which  it  is 
used,  and  is  the  fair  value  of  the  land. 

Baldwin  apportioned  the  value  of  the  land  between  the  electric 
and  gas  plants  on  the  basis  of  relative  areas  occupied  by  each 
of  the  plants,  and  upon  that  basis  charged  55  per  cent  ($17,341) 
to  the  gas  plant  and  45  per  cent  ($14,189)  to  the  electric  plant. 
We  hold  that  division  to  be  reasonable  and  just. 
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Overhead. 

[4]  Fisclier  accepted  the  9  per  cent  allowed  for  overhead  ex- 
penses by  Baldwin  on  the  value  of  the  land,  but  contended  that 
20  per  cent  should  have  been  taken  for  that  purpose  on  the  value 
of  the  remainder  for  overhead  expense  instead  of  14  per  cent  as 
used  by  Baldwin,  making  an  excess  of  $12,843  in  the  amount 
allowed  for  overhead  by  Fischer  over  Baldwin. 

Fischer's  20  per  cent  for  overhead  is  made  up  as  follows: 

PfeHmltmiy  engineering  and  organisation  2% 

Bngineerlng  during  oonBtnietion 6% 

Legftl  expense  during  oonfitruction    . . . . ; 1% 

Insurance  and  taxes  during  construction 1% 

Administration  during  construction   1% 

Gontingeneies    • •  • . .  2% 

12% 
Interest  durSnff  eonstmction,  5%  to  original  sum  and  also  to  ov«r« 
head  items  wus  far  applied,  malting  gross  amount 5.S% 

Total  17.«% 

Omissions  from  inventory,  2%  to  original  sum  and  also  to  overliead 
items  thus  far  applied,  making  gross  amount 2.36% 

19.95% 
Or  in  round  numbers 20.00% 

Baldwin's  percentage  for  overhead  is  as  follows: 

Bngineerlng   • '. 1 5% 

Legal  and  organization 2% 

Tszea  and  insurance  2% 

Contingencies 2% 

Interest  6%— half  time  or  Z% 

Total  U% 

Baldwin  allowed  10  per  cent  for  contractor's  profit  in  esti- 
mating cost  of  reproduction,  and  included  it  in  his  unit  prices. 

Original  Cost  and  Reproduction  Cost  Compared. 

The  aeeountants'  report  does  not  include  an  allowance  to 
cover  cash  for  working  capital.  For  the  purpose  of  comparing 
original  cost  as  shown  by  the  leport  of  the  accountants  with 
reproduction  cost,  the  amount  of  working  capital  included  in 
Baldwin's  appraisal  will  be  added  to  the  original  cost  as  shown 
by  the  accountants*  report. 

The  accountants'  report  does  not  apportion  the  stores  and 
supplies  between  the  electric  and  gas  plants.  Baldwin's  ap- 
praisal shows  approximately  59  per  cent  to  the  electric  plant  and 

41  per  cent  to  gas  plant.    Snyder's  appraisal  allows  61  per  cent 
P.U.R.1917B. 
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to  the  electric  plant  and  89  per  cent  to  the  gas  plant  For  the 
purpose  of  comparison  the  item  of  stores  and  supplies  will  be 
apportioned  60  per  cent  to  electric  plant  and  40  per  cent  to  gas 
plant 

A  comparison  of  the  reproduction  cost  and  present  value  of 
the  plant  as  shown  by  Baldwin's  appraisal  and  the  original  cost 
thereof  as  shown  by  the  accountants'  report  is  submitted  in  the 
following  table: 

COMPARISON  OF  ORIGINAL,  RBPRODUCTION  COST  AND  RBPRODUC* 
TION  COST  DEPRECIATED  AS  AT  JUNE  1,  1914,  AS  FOUND  BY 
COMMISSION  REPRESBNTATIVEa 


Aceountaiitt* 

Ortginal 

Cost 


Baldwin^t 

ReprodoctloD 

Cost. 


B«14wlA*t 
RepxodacUiM 

Cost 
Depredated. 


BmI  estate  and  buildings 

D%$tribuiion  System — 
Pole  line  construction  .. 

Transformers 

Meters    

Lamps 


Steam  plant   . 
Electric  plant 


Toels  and  equipmoit 

Office  furniture  and  fixtures 

Stores  and  supplies   

Working  capital 


Equipment  not  In  use 


Less  depreciation 
Total  


$10,243.14 


37,176.86 
8,274.06 

12,510.53 
1,407.76 


$30,462.00 


47,770.00 
0,665.00 

16,041.00 
1,478.00 


$27,071.00 


40,363.00 
7.02S.00 

12,511.00 
1,170.00 


$50,450.11 

$24,478.40 
85,406.62 


$74,040.00 

$32,257.00 
64,340.00 


$61,078.00 

$28,007.00 
55,539.00 


$100,885.02 

$1,140.63 

850.30 

6,775.84 

6,500.00 


$96,606.00 

$900.00 
1,200.00 
6,128.00 
6,500.00 


$84,446.00 

$785.00 
1,020.00 
5,008.00 
6,500.00 


$15,28436 


$13,728.00 


$13,313.00 


$203,872.13 


$215,745.00 
8,852.00 


$186,808.00 
3,746.00 


$203,872.13 
$22,708.41 


$224,697.00 


$181,163.72 


$100,554.00 


Increase  in  the  value  of  land  will  doubttees  account  for  at 
least  a  part  of  the  difference  between  original  and  reproduction 
cost  as  shown  above. 

Finding  on  Reproduction  Cost  and  Present  Value. 

A  discussion  of  the  evidence  in  detail  relating  to  the  other 
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items  wherein  Fischer's  revision  is  in  excess  of  Baldwin's  ap- 
praisal would  greatly  prolong  this  report  We  have  examined 
and  considered  all  the  evidence  tending  to  show  a  higher  repro- 
duction cost  or  present  value  of  Ike  property  than  assigned  there- 
for by  the  engineers  for  the  Commission.  There  is  sharp  conflict 
in  the  evidence,  which  is  not  unusual  in  cases  of  this  nature. 
We  conclude  that  the  total  reproduction  cost  and  present  value  as 
set  forth  in  the  appraisal  of  Baldwin  is  fair  and  sufficiently  high 
to  cover  reproduction  cost  and  present  value  of  the  plant  with 
the  exception  of  the  power  plant  apparatus. 

[5]  As  to  the  item  of  working  capital  which  was  allowed  by 
Baldwin  in  the  sum  of  $6,500,  attention  is  called  to  the  further 
allowance  by  Baldwin  of  the  sum  of  $5,128  for  stores  and  sup- 
plies. Stores  and  supplies  are  a  part  of  working  capital*  Whit- 
ten,  Valuation  of  Pub.  Serv.  Corp.  p.  287. 

Power  Plani  Apparattis. 

[6]  Fiscfaer^s  appraisal  assigns  as  the  cost  of  reproducing 
the  electric  power  plant  apparatus  the  sum  of  $5,592  in  excess 
of  the  reproduction  cost  of  the  same  as  shown  by  the  appraisal 
of  Baldwin.  That  difference  consists  of  amounts  estimated  and 
amounts  shown  by  vouchers  to  have  been  paid  for  certain  equip- 
ment units,  of  sums  paid  for  freight  and  insurance,  and  estimates 
of  cost  of  excavating  for  and  installing  such  xmits. 

The  vouchers  were  not  accessible  to  Baldwin  in  making  his 
appraisal.  He  testified  that  he  considered  cost  as  shovm  by 
vouchers  in  all  cases  when  they  were  available,  and  that  in 
estimating  the  cost  of  some  of  the  defendant's  equipment  units 
which  were  obsolete  he  had  obtained  prices  on  machinery  as 
near  the  type  in  use  by  defendant  as  could  be  procured. 

After  a  careful  consideration  of  the  evidence,  we  believe  that 
the  reproduction  cost  of  power  plant  apparatus  as  estimated  by 
Baldwin  should  be  increased  $3,712.  Adding  to  the  amount  last 
named  14  per  cent  thereof  for  overhead,  and  deducting  deprecia- 
tion, gives  the  som  of  $3,596  to  be  added  to  Baldwin's  present 
value. 

All  Other  Values. 

[7]  Fischer  adds  to  his  appraisal  of  the  electric  plant  25  per 
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cent  of  the  reproduction  cost,  $67,178,  to  cover  what  he  styles 
potential  development  value,  which,  as  explained  by  him,  is  the 
amount  that  should  be  allowed  to  represent  the  amount  of  money 
and  the  value  of  the  time  and  energy  used  in  developing  the 
service  to  the  public  afforded  by  the  physical  propwty,  and  is 
best  arrived  at  by  taking  a  percentage  of  the  structural  cost  of 
the  plant,  and  may  be  from  i  to  i  of  Ae  structural  cost  of  the 
plant  He  testified,  based  on  his  experience  with  oth^  plants, 
that  25  per  cent  of  the  structural  cost  of  the  Jefferson  City  plants 
would  be  fair  amounts  for  all  other  values  of  said  plants. 
Upon  that  point  the  witness  testified  in  part  as  follows : 

Q.  Of  course,  it  is  an  arbitrary  figure;  in  your  judgment  now 
to  what  extent  is  it  reliable  ? 

A.  It,  of  course,  reflects  judgment,  the  first  is  attempting  to 
arrive  at  a  preliminary  figure  that  would  repres^it  that  item; 
certainly  then  if  you  constructed  the  bare  hemes  of  a  property 
of  this  character,  it  would  take  something  to  animate  it;  what  it 
takes  to  animate  it  has  got  to  be  represented  by  some  sort  of 
investment;  it  takes  not  only  a  good  deal  of  money,  but  it  takes 
a  good  deal  of  time  and  energy  to  animate  a  thing  of  this  sort. 
Some  people  have  expressed — some  competent  engineers  esti- 
mate one  element  of  all  other  value  as  being  equivaleiit  to  about 
$30  a  customer,  for  the  cost  of  developing  the  business^  that 
in  this  case  would  amoimt  to  some  $75,000  for  the  two  proper- 
ties; I  think  that  is  rather  difficult  of  support,  but  there  is  a 
definite  relation  between  the  amount  of  the  all  other  values  and 
the  plant,  and  that  definite  relation  might  be  safely  estimated  at 
anywhere  from  nothing  to  50  per  cent;  in  a  property  of  this 
kind,  with  its  state  of  development,  it  might  in  fairness  be  esti- 
mated at  25  per  cent 

B.  E.  Bramble,  general  auditor  for  the  Illinois  Traction  Com- 
pany, testified  to  certain  computations  made  for  the  purpose  of 
showing  the  losses  on  a  valuatiem  for  both  the  electric  and  gas 
plants  of  $76,000  and  $176,000,  assuming  both  8  per  cent  and 
10  per  cent  per  annum  as  the  rates  of  return.  Beference  will  be 
made  to  the  computations  on  the  8  per  oent  basis. 

He  assumed  a  valuation  of  defendant's  properties  in  1887  of 
$176,000,  that  the  defendant  was  entitled  to  a  return  of  8  per 
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cent  per  annum  from  that  time  until  1905,  eighteen  years,  and, 
not  having  paid  any  dividends  during  that  time,  added  the  an- 
nual interest  at  that  rate  for  eighteen  years  to  the  assumed  valua- 
tion,  and  arrived  at  the  total  sum  of  $252,000  as  the  amount  the 
defendant  was  entitled  to  earn  between  1887  and  1905,  and  that 
$427,000  was  the  total  investment  at  tiie  beginning  of  1905.  A 
computation  was  made  by  the  witness  assuming  that  $75,000  was 
the  value  of  the  properties  and  at  the  same  rate  of  return  the 
loss  between  1887  and  1905  was  $108,000  and  the  total  invest- 
ment at  tiie  beginning  of  1905  was  $183,000. 

The  witness  further  testified  that  the  electric  plant  of  defend- 
ant had  eemad  for  eight  years^  from  1906  to  1914,  a  net  revenuo 
from  operation  of  $4,164.92  in  excess  of  operating  expenses  and 
depreciation,  and  in  excess  of  8  per  cent  on  the  average  invest- 
ment based  on  Baldwin's  valuation,  and  worked  backward  by 
means  of  yearly  additions  as  ascertained  from  the  records  of  the 
defendant 

The  amount  allowed  in  making  tibe  computation  f  oar  deprecia- 
tion during  that  period  based  on  Baldwin's  valuation  was  $65,- 
945.65.  The  net  earnings  after  deducting  operating  expenses 
and  depreciation  for  the  same  period  were  given  at  $109,677.93. 

The  witness  al»>  calculated  the  rate  of  return  due  the  de- 
fendant at  8  per  cent  per  annum  between  the  years  1906  and 
1914,  upon  the  basis  of  Snyder's  appraisal  as  showing  a  deficit 
due  the  company  of  $78,090.48. 

In  the  ccMuputations  made  by  Bramble  based  on  Snyder's  valu- 
ation and  also  Baldwin's,  he  deducted  amounts  for  depreciation 
from  the  annual  earnings,  but  did  not  deduet  any  amount  from 
the  reproduction  cost  of  ike  property  for  depreciation. 

The  testimony  of  Bramble,  in  part,  was  devoted  to  establish- 
ing what  is  usually  called  going  value  by  the  past  deficit  method. 
The  Commission  refused  to  approve  that  method  in  the  case  of 
Marshall  v.  St  Joseph  Gas  Co.  3  Mo.  P.  S.  C.  E.  p.  415.  There 
were  no  dividends  paid  to  the  stockholders  of  the  defendant  com^ 
pany  between  1887  and  1905.  The  earnings  in  excess  of  operat- 
ing expenses  during  that  time  were  used  for  paying  interest  on 
the  bonded  ii:ulebtedness  and  in  making  additions  to  the  plants. 
The  exact  amount  of  the  earnings  so  expended  does  not  appear 
from  the  evidence.     Since  1905  the  properties  have  been  well 
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managed,  and  are  now  in  ccmtrol  of  capable  and  experienced 
operators. 

The  defendant's  electric  plant  is  in  successful  operaticm  ren- 
dering adequate  service  to  a  large  number  of  consumers.  That 
it  has  a  value  in  excess  of  the  value  of  the  physical  property  is 
well  settled  by  both  courts  and  conunissions. 

Going  value  was  discussed  by  the  Commission  in  the  case  of 
McGr^or-Noe  Hardware  Co.  v.  Springfield  Gas  &  E.  Go.  1  Mo. 
P.  S.  C.  R.  468.  In  making  the  valuation  in  that  case  the  plant 
was  considered  as  a  going  concern,  and  account  was  taken  of  the 
fact  that  it  was  in  successful  operation,  but  no  separate  and  dis- 
tinct sum  was  allowed  as  a  measure  of  going  valua.  Upim  ib» 
practice  of  making  a  s^arate  allowance  fcnr  going  value,  the 
supreme  court  of  Wisconsin  held  in  the  case  of  Appleton  Water- 
works Co.  v:  Bailroad  Conmiissixm,  154  Wis.  121, 148,  47  L.RA. 
(N.S.)  770, 142  N.  W.  476,  Ann.  Cas.  1915B,  1160,  as  foUows: 
'however,  the  fundamental  difficulty  with  the  attempt  to  set  a 
definite  sum  as  the  measure  of  going  value  is  that  it  is  an  attempt 
to  divide  a  thing  which  is  in  its  nature  practically  indivisible. 
The  value  of  the  plant  and  business  is  an  indivisible  gross 
amount  It  is  not  obtained  by  adding  up  a  number  of  separate 
items,  but  by  taking  a  compr^ensive  view  of  each  and  all  of  the 
elements  of  property,  tangible  and  intangible,  including  prop- 
erty ri^ts,  and  considering  them  all  not  as  separate  things,  but 
as  inseparable  parts  of  one  harmonious  entity,  and  exercising  the 
judgDfient  as  to  die  value  of  that  entity.  In  this  way  the  going 
value  goes  into  the  final  result,  but  it  would  be  difficult  for  even 
an  expert  to  say  how  many  dollars  of  the  result  represent  if 

In  the  recent  case  o£  Des  Moines  Gas  Co.  v.  Des  Moines,  238 
U.  8. 168,  69  L.  ed.  1244,  P.  U.  R.  1915D,  L  c  584,  35  Sup.  Ct. 
Rep.  811,  the  subject  of  going  value  was  discussed  as  follows: 

^'That  ^good  will'  in  the  sense  in  which  Uiat  term  is  generally 
used,  as  indioating  that  element  of  value  which  inheres  in  the 
fixed  and  favorable  consideration  of  customers,  arising  from  an 
established  and  well-known  and  well-conducted  business,  has  no 
place  in  the  fixing  of  valuation  for  the  purpose  of  rate  making  of 
public  service  corporations  of  this  character,  was  establiiAed  in 
Willcox  T.  Consolidated  Gas  Co.  212  U.  S.  19,  62,  68  L.  ed.  382, 
399,  48  L.R.A.(N.S.)  1134,  29  Sup.  Ct  Rep.  192, 15  Ann.  Cas. 
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1034.  '(Joing  valne,*  or  'going  coneem/  i.  «.,  the  value  whidi  in- 
heres in  a  plant  where  its  business  is  established,  as  distinguished 
from  one  which  has  yet  to  establish  its  business,  has  been  the  sub- 
ject of  much  discusaiflii  in  rate-making  cases  before  the  courts 
and  commissions.  Many  of  those  cases  are  collected  in  Whitten 
on  Valuation  of  Public  Service  Corporations,  §§  550-569,  and 
the  supplement  to  the  same  work,  §§  1350-1385.  That  there  is 
an  element  of  value  in  an  assembled  and  established  plant,  doing 
business  and  earning  money,  over  one  not  thus  advanced,  is  self- 
evident.  This  element  of  value  is  a  property  right,  and  should  be 
considered  in  determining  the  value  of  the  property,  upon  which 
the  owner  has  a  right  to  make  a  fair  return  wh^i  the  same  is 
privately  owned  although  dedicated  to  public  use.  Each  case 
must  be  controlled  by  its  own  circumstances,  and  the  actual  ques- 
tion here  is:  In  view  of  the  facts  found,  and  the  method  of  val- 
uation used  by  him,  did  the  master  sufSciently  include  this  ele- 
ment in  determining  the  value  of  the  property  of  this  company 
for  rate-making  purposes  ? 

^'Included  in  going  value  as  usually  reckoned  is  the  investment 
necessary  to  organizing  and  estaUishing  the  business  which  is 
not  embraced  in  the  value  of  its  actual  physical  property.  In  this 
case,  what  may  be  called  the  inception  cost  of  the  enterprise  en- 
tering into  the  establishing  of  a  going  concern  had  long  since  been 
incurred.'' 

In  the  Des  Moines  Gas  Case,  supra,  there  was  no  separate  al- 
lowance for  going  value.  Baldwin's  appraisal  properly  includes 
in  his  allowance  for  overhead  expenses  certain  percentages  to  cov- 
er necessary  expenses  in  organizing  and  establishing  the  business 
which  are  not  included  in  the  actual  i^ysical  property  of  the 
company. 

The  Supreme  Court  of  the  United  States  in  passing  upon  the 
principles  applicable  to  rate-making  and  valuation  cases  in  the 
Minnesota  Rate  Case  (Simps(m  v.  Shepard)  280  XT.  S.  434,  57 
L.  ed.  1555,  48  L.R.A.(N.S.)  1151,  83  Sup.  Ct.  Rep.  729,  Ann. 
Cas.  1916A,  18,  held: 

"1.  The  basis  of  calculation  is  the  *fair  value  of  the  property' 
used  for  the  convenience  of  the  public  Smyth  v.  Ames,  169  U. 
S.  546,  42  L.  ed.  849, 18  Sup.  Ct.  Rep.  418.  Or,  as  it  was  put  in 
San  Di^o  Land  &  Town  Co.  v.  National  City,  174  XT.  S.  757, 
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43  L.  ed.  1161,  19  Sup.  Ct  Rep.  804:  'What  the  company  is  en- 
titled to  demand,  in  order  that  it  may  have  just  compensation,  is 
a  fair  return  upon  the  reasonable  value  of  the  property  at  the 
time  it  is  being  used  for  the  public'  See  also  San  Diego  Land 
&  Town  Co.  V.  Jasper,  189  TJ.  S.  489,  446,  47  !•  ed.  892,  896, 
23  Sup.  Ct  Eep.  671 ;  Willcox  v.  Consolidated  Gas  Co.  supra. 

"2.  The  ascertainment  of  that  value  is  not  controlled  by  arti- 
ficial rules.  It  is  not  a  matter  of  formulas,  but  there  must  be  a 
reasonable  judgment  having  its  basis  in  a  proper  consideration  of 
all  relevant  facts.  The  scope  of  the  inquiry  was  thus  broadly  des- 
cribed in  Smyth  v.  Ames,  supra  (pp.  546,  547)  :  *In  order  to  as- 
certain that  value,  the  original  cost  of  construction,  the  amount 
expended  in  permanent  improvements,  the  amount  and  market 
value  of  its  bonds  and  stock,  the  j^resent  as  compared  with  the  or- 
iginal cost  of  construction,  the  probable  earning  capacity  of  the 
property  under  particular  rates  prescribed  by  statute,  and  the 
sum  required  to  meet  operating  expenses,  are  all  matters  for  cour 
sideration,  and  are  to  be  given  such  weight  as  may  be  just  and 
right  in  each  case.  We  do  not  say  that  there  may  not  be  other 
matters  to  be  regarded  in  estimating  the  value  of  the  property. 
What  the  company  is  entitled  to  ask  is  a  fair  return  upon  the 
value  of  that  which  it  employs  for  the  public  convenienca  On 
the  other  hdnd,  what  the  public  is  entitled  to  demand  is  that  no 
more  be  exacted  from  it  for  the  use  of  a  public  highway  than  the 
services  rendered  by  it  are  reasonably  worth.'  '* 

After  considering  all  the  evidence  in  the  case,  the  Commission 
finds  that  the  fair  present  value  of  all  the  property  of  the  electric 
plant  of  the  defendant  as  of  the  1st  day  of  June,  1914,  used  and 
useful  in  the  service  of  the  public  in  supplying  electricity  at  Jef- 
ferson City,  Missouri,  considering  said  plant  as  a  going  concern 
and  taking  into  accoxmt  that  said  plant  is  in  successful  operation, 
and  including  engineering,  supervision,  and  interest  during  con- 
struction, organization,  and  general  expenses,  legal  expenses,  con- 
tingent expenses,  insurance,  general  contractor's  profit,  develop- 
ment expenses,  working  capital,  and  including  all  other  elements 
of  value,  tangible  and  intangible,  as  used  by  defendant  in  the 
service  of  the  public  in  furnishing  electricity,  is  the  sum  of  $212,- 
404,  which  said  siun  is  fixed  as  the  fair  present  value  of  said 
property  of  the  defendant  for  determining  reasonable  and  just 
rates  in  this  case. 
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Electric  Bates. 

Prior  to  the  Ist  of  December,  1913,  defendant  charged  for  elec- 
tricity, except  lighting  the  streets  of  the  city,  the  following  rates : 

ReMenceM — 

First  5  (50-watt)  lamps  or  less,  15  cents  per  kw.  hr.  for  first  15  hours.  All 
excess  at  8  cents  per  kw.  hr.  Add  two  hours  for  each  additional  50-watt 
lamp.  Minimum  charge,  75  cents  per  month.  Discount  of  10  per  cent 
for  payment  before  10th  of  month  when  due. 

BuHne^s — 
Met^  rates — 
Based  on  connected  load. 

FiTe  (50-watt)  lamps  or  less,  15  cents  per  kw.  hr.  for  first  15  hours. 
Add  two  kw.  hrs.  for  each  additional  (50-watt)  lamp  equiyalent.    All 
excess  8  cents  per  kw.  hr. 
With  special  rates  according  to  load  for  large  consmners. 
For  first    100  kw.  hrs.  10  cents,  all  excess  at  8  cents  per  kw.  hr. 
For  first    500  kw.  hrs.    8  cents,  all  excess  at  6  cents  per  kw.  hr. 
For  first  1000  kw.  hrs.    7  cents,  all  excess  at  4  cents  per  kw.  hr. 

Flat  rate  not  metered — 
85c  for  first  lamp  for  maintenance. 
.05c  per  lamp  per  month  for  10  p.  m.  service. 
.07c  per  lamp  per  month  for  12  p.  m.  service. 
Includes  free  lamp  renewals. 
.50c  per  (50-watt)  lamp  and  8c  per  kw.  hr.  for  all  current  over  5  kw. 

hrs.  per  lamp  per  month,  metered,  minimum  50c  per  lamp  per  month. 

10  per  cent  discount  if  paid  before  10th  of  month  when  due. 

Power  Rates — 

Base  rate  10c  per  kw.  hr.,  excess  4c. 
^  h.  p.  or  less — 25  kw.  hrs. 
i  h.  p.  to  1  h.  p. — 10  kw.  hrs. 
Each  additional  h.  p.  add  20  kw.  hrs. 
linimum  charge  $1.11  per  h.  p.  per  montl 
payment  before  10th  of  month  wnen  due. 
Charging  batteries  50c  small,  75c  large. 

On  the  Ist  day  of  December,  1913,  defendant  reduced  its  rates 
by  putting  into  effect  the  following  schedule  of  rates : 

Residence — 

10c  per  kw.  hr.  for  first  50  kw.  hrs.  per  month. 
9c  per  kw.  hr.  for  next  50  kw.  hrs.  per  month. 
8c  per  kw.  hr.  for  all  over  100  kw.  hrs   per  month. 
Minimum  charge  75c  per  month. 

10  per  cent  penalty  added  if  not  paid  on  or  before  10th  of  month  when 
due. 

Business — 

10c  per  kw.  hr.  for  first  30  hours'  use  of  full  connected  load. 
7c  per  kw.  hr.  in  excess  of  above  amount. 
Minimum  charge  75c    10  per  cent  penalty  added  if  not  paid  on  or  be* 

fore  10th  day  of  month  when  due. 
Rates  include  free  renewals  of  carbon  with  unbroken  filament  where 
originals  were  purchased  from  company. 

Sign  Rates — 

For  display  signs  per  lamp  per  month : 

5-watt  12  volt  Mazda   10 

2  c.  p.  580  volt  carbon    16 

2  c.  p.  115  volt  carbon     18 

4  c.  p.  115  volt  carbon     32 

8  c.  p.  115  volt  carbon     45 
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26  c.  p.  115  volt  carbon  60 

40  c  p.  116  Tolt  carbon .86 

60  e.  p.  115  voH  carbon  1^ 

100  c.  p.  115  Tolt  carb<m  1.90 

160  c  p.  116  volt  carbon  2.76 

Plat  Ratu— 

85c  per  lamp  including  free  renewals  baaed  on  26*watt  equivalent.    10 
per  cent  added  if  bills  not  paid  before  10th  of  month  when  due. 

Power — 

Consumption  per  month  Price  per 

in  kw.  hrs.  kw.  hr. 

0—100    7J2o 

101—  300    ...-. 6.8c 

801—  600    6.8c 

601—760    6.9c 

750—1260    6.4c 

1260—2000    * 6i)c 

2000—3000 4.5c 

Mmimum  BtU— 

1 — 10  h.  p. $1.00  per  h.  p.  per  month 

10—16  h.  p 10.00  per  month 

16r— 25  h.  p 15.00  per  month 

Oyer  26  h.  p 60  per  h.  p.  per  month 

Por  All  InMiallatuma  of  26  h,p.  or  over — 


Guaranteed  Consumption. 

Guaranteed 

Payment. 

Per  Month. 

Per  Year. 

Per  Month. 

Per  Year. 

8,000 

45,000 

$4.50 

$136.00 

$2,025.00 

4,000 

60,000 

4.00 

160.00 

2,400.00 

6,000 

75,000 

3.80 

190.00 

2,850.00 

7,500 

125,000 

3.60 

270.00 

4,500.00 

10,000 

160,000  - 

3.50 

350.00 

6,600.00 

14,000 

224,000 

3.26 

456.00 

7,280.00 

16,000 

256,000 

3.00 

480.00 

7,680.00 

Charging  batteries,  50c  small;  76c  large. 

10  per  cent  added  if  bills  not  paid  on  or  before  10th  of  month  when  due. 

The  following  rates  effective  2l8t  day  of  January,  1914: 
Alternative  Power — 

For  first  40  kw.  hrs.  use  per  month  for  first  h.  p.  installed  and  for 
first  20  kw.  hrs.  use  per  month  for  each  additional  h.  p.  installed  9c 
per  kw.  hr. 

For  all  in  excess  of  above,  d.6c  per  kw.  hr.  10  per  cent  added  if  not 
paid  on  or  before  10th  of  month  whtei  due. 

The  following  rates  were  effective  1st  day  of  February,  1915 : 

1.  Class  of  Service. 

Refrigerating  machinery,  ice  machines,  brick  manufacturing  plants,  ioe 
cream  factories,  quarries  and  similar  installations  that  are  used  to  maxi- 
mum capacity  in  summer  months. 

2.  Maximum  connected  load  not  to  be  over  26  h.  p. 

3.  Service  must  be  strictly  offpeak  subject  to  time  clock  controlled  if  de- 
sired by  company,  the  limiting  device  to  be  installed  at  customer's  eiqpense. 

4.  Minimum  bill  same  as  in  standard  power  rates. 

First  100  kw.  hrs.  used  during  mpnth  8c  per  kw.  hr. 

Next  100  kw.  hrs.  used  during  month  6c  per  kw.  hr. 

Next  100  kw.  hrs.  used  during  month  6c  per  kw.  hr. 

Next  300  kw.  hrs.  used  during  month  4c  per  kw.  hr. 
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Next    2,900  kw.  hrs.  used  during  mouth  3c  per  kw.  hr. 
All  over  3,500  25  per  cent  discoiuit  for  each  10  days. 
Yearly  contract  must  be  made.    If  customer  breaks  provisions  in  schedule 
he  must  refund  25  per  cent  discounts  during  period  of  contract. 

Profit  and  loss  accounts  were  prepared  by  accountants  for  the 
Commission,  showing  receipts  and  expenditures  for  the  electric 
department  for  the  years  1911,  1912,  1913,  and  eight  months 
ending  the  31st  day  of  August,  1914. 

The  account  for  the  year  ending  the  31st  day  of  December, 
1913,  is  as  follows: 


1913. 

Per  Cent 

to  Net 

Revenue. 

Number  of  consiuners  at  end  of  period 

1,072 

Amount. 

Sales— 

Commercial  light  metered  

Conunercial  light — flat  rate 

Power — ^metered 

KiP.  Hrs. 

398,828 

18,700 

307,777 

1,676 

407,520 

212,467 

$40,123.19 

2,228.98 

13,186.32 

196.00 

10,188.00 

8,827.23 

Power — fiat  rate • 

Street  railway 

Street  lifhtinir   

Total   

1,346,468 

$74,747.72 
5,464.14 

Less  difoounts  « •  •  •  t .  t  « *  1 1  * .  ■  r  t 

1?i*ii.n(*fiiflA    rMiiiirptnAntji 

$69,283.58 

619.70 

82.21 

Total  net  revenue 

$69,886.49 

$42,655.69 
27,329.80 

2,883.39 

ioor« 

Average  revenue  per  kw.  hr.  sold  . , 
Operating  Expenses — 

Production 

.052 

$24,583.20 
1,742.74 

779.62 
1,466.19 

663.64 
6,885.17 
2,696.78 

958.12 
2,881.33 

Distribution   

35.17 

Maintenance  of  plant 

2.49 

Commercial  lighting 

1.12 

Municipal  lighting  ,  •. 

2.10 

General  expense   •••..•.... 

.81 

Undistributed  expense  ........... 

9.86 

Taxes    

3.86 

Depreciation 

1.37 

4.12 

Total  operating  expenses   

Average  expense  per  kw.  hr.  sold  . . . 
Net  profit  on  operations 

'.osie 

60.89 
39.11 

4.11 

Net  average  profit  per  kw.  hr.  sold  . . 

Add — ^Profit  on  jobbing  and  sale  of 

merchandise  

.0204 

Deduct-^ 
Bond  interest   

$30,213.19 

$4,999.99 
670.82 
519.70 

43.23 

Bond  discount  and  expense 

Franchise  requirements 

$6,190.61 

^M 

Net  profit  transferred  to  surplus 

$24,022.68 

.    34.38 

P.UJ1.1917B. 


40 


Digitized  by 


Google 


770  MISSOURI  PUBLIC  SERVICE  COMMISSION. 

The  net  profits  from  the  electric  department  for  1913,  as 
shown  by  the  foregoing  table,  were  $30,213.19  after  deducting 
$2,881.33  for  depreciation  as  operating  expenses,  without  taking 
into  account  $5,670.81  expended  for  interest  and  discount  on 
bonds  and  $519.70  for  franchise  requirements.  The  net  profits 
for  the  years  1911  and  1912  were  as  follows:  1911,  $19,831.07; 
1912,  $23,956.63  after  deducting  for  depreciation  as  operating 
expenses  for  1911,  $2,474.55;  and  for  1912,  $2,162.42. 

The  total  revenue  from  the  electric  department  for  1918,  other 
than  from  the  sale  of  merchandise,  amoimted  to  $69,885.49.  The 
total  revenue  from  the  electric  department  for  1911  was  $49,663.- 
50  and  for  1912  was  $57,666.56. 

The  total  revenue  received  for  the  eight  months  of  1914,  end- 
ing the  31st  day  of  August,  amounted  to  $51,817.48.  The  same 
months  during  1913  yielded  $45,019.32  under  the  old  rates.  The 
net  profits  for  the  period  of  eight  months-  in  1914  as  shown  by 
accountant's  report  were  $23,587.19  after  deducting  $1,583.07 
for  depreciation,  and  for  the  same  months  in  1913  the  net  profits- 
were  $16,086.09  after  allowing  $1,920.89  for  depreciation. 

After  deducting  from  the  net  profits  for  1913  ($30,213.19) 
the  sum  of  $5,615,  which  together  with  the  sum($2,881.33)takai 
from  earnings  for  depreciation  for  that  year  and  which  total  sum 
of  $8,496.33  is  equal  to  4  per  cent  on  the  value  of  the  plant  as  de- 
termined herein  for  depreciation,  surplus,  and  contingencies,, 
there  remains  the  sum  of  $24,598 ;  taking  from  that  sum  $14,- 
868,  which  amounts  to  7  per  cent  on  the  value  of  the  property,, 
there  remains  a  surplus  of  $9,730. 

As  shown  by  the  accountants'  report  covering  operation  of  the- 
plant  for  eight  months  of  the  year  1914,  the  net  profits  for  that 
period,  without  deducting  for  depreciation,  amounted  to  $25,- 
170.26.  It  is  apparent  that  the  net  profits  for  the  year  under  the- 
present  rate  will  equal  or  exceed  the  net  profits  for  the  year  1913.. 

Defendant  insists  that  the  revenues  of  the  defendant  do  not 
exceed  a  simi  sufficient  to  cover  operating  expenses,  depreciation, 
and  a  reasonable  return  upon  the  value  of  the  property,  and  that, 
the  rates  charged  for  electricity  should  not  be  reduced. 

Defendant  contends  that  1913  and  1914  were  not  normal 
years;  that  the  operating  expenses  were  less  than  they  shouli 
have  been  by  reason  of  deferred  maintenance  of  $1,600  and  ther 
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additional  cost  of  operation  imposed  by  the  Commission ;  that  the 
receipts  were  unusually  large  on  account  of  temporary  consumers 
of  current  for  power  in  construction  of  the  new  state  capitol  and 
for  lighting  the  offices  of  state  departments.  The  amount  of 
increase  in  revenue  from  such  consumers  was  estimated  by  Sny- 
der at  $800  for  1913  and  in  excess  of  $3,000  for  1914. 

Defendant  owns  the  stock  in  the  street  railway  company  and 
furnishes  power  to  it  at  2J  cents  per  kilowatt  hour,  which  is  the 
same  price  at  which  power  was  furnished  from  the  beginning 
when  the  company  operated  two  cars.  The  company  operates 
seven  cars,  and  defendant  insists  that  IJ  cents  per  kilowatt  hour 
would  be  a  reasonable  sum  to  charge  for  current  to  the  railway 
company,  and  that  upon  that  basis  the  revenue  for  1913  would 
be  reduced  in  the  sum  of  $3,067. 

[8]  Defendant  also  urges  that  economies  in  operating  costs 
by  reason  of  the  joint  operation  of  the  electric  and  gas  plants 
amount  to  a  saving  to  the  gas  plant  of  $7,200  per  annum,  and  a 
saving  to  the  electric  plant  of  $3,700  for  the  same  period,  should 
be  considered  and  allowed  as  additional  operating  expenses  upon 
the  theory  that  the  plants  are  valued  separately,  and  that  such 
amounts  should  be  allowed  for  operating  expenses  as  would  be 
necessary  to  operate  them  separately.  That  contention  is  not 
sustained.  It  appears  that  the  revenues  from  street  lighting  will 
be  reduced  by  the  terms  of  a  new  contract  entered  into  with  Jef- 
ferson City;  the  amount  of  such  decrease  was  estimated  at  $1,335 
per  annum.  Snyder  testified  that  the  sum  of  $23,944.48  should 
be  deducted  from  the  earnings  of  both  plants  in  1913  to  cov^ 
saving  in  operating  expenses  by  reason  of  joint  operation  and  un- 
usual conditions  of  operation. 

While  defendant  has  doubtless  procured  new  business  on  ac- 
count of  the  erection  of  the  new  state  capitol,  yet  there  is  little 
reason  to  believe  that  the  receipts  from  operation  will  fall  below 
the  sum  received  in  1913.  Jeflferson  City  is  a  thriving  com- 
munity, and  the  loss  of  certain  power  or  other  consimiers  upon 
completion  of  the  capitol  will  doubtless  be  made  up  by  extending 
the  service  to  other  consumers. 

[9]  Annual  reports,  filed  by  the  defendant  with  the  Commis- 
sion for  years  1914  and  1915,  disclose  that  the  net  operating  rev- 
enues received  by  defendant  from  the  electric  department 
P.U.R.1917B. 
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amounted  to  $77,205  for  1914  and  $80,375  for  1915.  Making 
due  allowance  for  reduction  of  the  revenues  of  defendant  by  rea- 
son of  reduced  rates  for  lighting  the  streets  of  the  city,  the  Com- 
mission finds  that  there  is  sufficient  surplus  in  revenue  from  the 
electric  plant,  after  the  payment  of  operating  expenses,  4  per 
cent  on  the  value  thereof  for  depreciation,  surplus,  and  contin- 
gencies and  at  least  7  per  cent  for  a  reasonable  return,  to  justify 
a  reduction  of  the  rates  charged  consumers. 

Defendant  charges  a  maximum  rate  of  10  cents  per  kilowatt 
hour  for  metered  residence  and  business  lighting,  with  the  ad- 
dition of  a  penalty  of  10  per  cent  for  nonpayment  within  ten  days 
after  due,  which  is  in  effect  a  rate  of  11  cents  per  kilowatt  hour 
with  1  cent  per  kilowatt  hour  discount  for  prompt  payment  As 
shown  by  the  accountants'  report,  the  account  received  for  me- 
tered residence  and  business  lighting  for  the  year  1913  amounted 
to  $40,123.  The  receipts  from  the  same  source  for  eight  months 
in  1913  amounted  to  $25,602,  and  for  eight  months  in  1914  to 
$24,526.  It  is  evident  that  the  total  receipts  for  1914  will  equal 
the  amount  received  from  the  same  sources  in  1918. 

The  Commission  prescribes  the  following  as  reasonable  max- 
imum rates  to  be  charged  by  defendant  for  metered  residence  and 
business  lighting: 

10c  per  kw.  lir.  for  first    60  kw.  bra.  per  month. 
9c  per  kw.  hr.  for  next    60  kw.  hrs.  per  month. 
8c  per  kw.  hr.  for  over  100  kw.  hrs.  per  month. 
Minimum  charge  75  cents  per  month.    10  per  cent  discount  allowed  on 
amount  of  monthly  bills  if  paid  on  or  before  the  10th  day  of  the  month 
when  due.    Carbon  lamps  renewed  free. 
Business — 
lOc  per  kw.  hr.  for  first  SO  hours'  use  of  full  connected  load. 
7c  per  kw.  hr.  for  all  in  excess  of  above  amount.    Minimum  charse  76c 
per  month.     10  per  cent  discount  allowed  on  amount  of  monthly  bills  if 
paid  on  or  before  the  10th  day  of  the  month  when  due.    Carbon  lamps  re- 
newed free. 

The  above  rates  are  approximately  10  per  cent  less  than  the 
rates  now  in  force. 

[10]  The  rates  charged  by  defendant  other  than  for  metered 

residence  and  business  lighting  above  named  will  not  be  changed 

except  in  the  particular  of  the  penalty  of  10  per  cent  now  charged 

by  defendant  for  failure  to  pay  monthly  bills  on  or  before  the 

10th  day  of  the  month  when  due.    That  practice  does  not  meet 

the  approval  of  the  Commission  and  should  be  discontinued. 
P.U.R.1917B. 
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Deposits. 

[11]  Defendant  has  adopted  a  rule  providing  that  when  a  cus- 
tomer  is  not  a  property  owner  that  a  deposit  of  $5  for  residence 
lighting  and  $10  for  business  lighting  may  be  required,  upon 
which  defendant  will  pay  interest  after  one  year  at  5  per  cent 
per  annum. 

The  above  rule  does  not  conform  to  rule  12  of  general  order 
No.  20  of  the  Commission,  in  that  the  deposit  required  shall  not 
exceed  an  estimated  bill  covering  one  billing  period  plus  thirty 
days,  and  that  interest  shall  be  paid  on  said  deposit  at  6  per  cent 
per  annum,  payable  annually  on  return  of  the  deposit,  or  at  such 
time  as  may  be  agreed  upon  if  held  for  six  months,  or  the  interest 
shall  be  3  per  cent  per  annum  on  the  deposit  if  it  is  kept  in  a  sep- 
arate and  distinct  trust  fund.  Defendant  should  amend  its  rule 
to  conform  to  the  general  order  of  the  Commission. 

Oas  Plant. 

Much  has  been  said  heretofore  that  is  applicable  to  fixing  the 
value  of  the  gas  plant  and  will  not  be  repeated. 

The  accountants  for  the  Cconmission  made  an  analysis  of  the 
investment  as  showing  original  cost  from  the  books  of  the  com- 
pany ending  at  the  31st  of  Decraaber,  1913,  Slst  day  of  May, 
1914,  and  the  31st  day  of  August,  1914,  as  follows : 


Ofofi  plant — 

Real  estate  and  build- 


ings   

Water  gas  plant 

Mains  and  service  . . . . 

Meters   

Tools  and  appliances . . 

Office  furniture  and  fix- 
tures     

Lamps    

Stable  equipment   . . . . 


Less  depreciation  . 
Total  gas  plant . . 


Inventory 

of  Plant 

Jan.  1, 1905, 

Unverified. 

Additions 

Jan.  1,  1905, 

to  Dec.  31, 

1913. 

Total 
Plant  at 
Dec.  31, 

1913. 

$16,000.00 

13,250.00 

20,000.00 

2,500.00 

184.28 

$2,024.31 

38,410.12 

38,947.32 

8,345.90 

513.79 

859.39 

1.177J>« 

150.07 

$17,024.31 

61,660.12 

58,947,32 

10,845.90 

698.07 

859.30 

1,177.66 

150.07 

$50,934.28 

$90,428.46 

$141,362.74 
17,974.31 

$123,388.43 

P.UJ1.1017B, 
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Additions, 

Jan.  1,  1914, 

to  May  31, 

1914. 

ToUl 

Plant 

at  May  31, 

1914. 

Additions, 

June  1,1914, 

to  Aug.  ^1, 

1914. 

Total 

Plant 

at  Aug.  81, 

1914. 

Real  estate  and  build- 
in^a , 

$17,024.31 

61,660.12 

63,831,84 

10,937.97 

698.07 

859.39 

1,177.56 

150.07 

$17,024.31 

Water  gas  plant  . . . 
Mains  and  service  . . 
Meters   

"$4,884.52 
92.07 

$768.16 

5,016.13 

469.57 

24.16 

52,428.27 
68,847.91 
11,407.54 

Tools  and  appliances 

Office   furniture   and 

fixtures    

722.25 

859.39 

Lamps   

1A77.56 
150.07 

Stable  equipment  .. 

Less  depreciation  . 

$4,976.50 

$146,339.33 
17,974.31 

$6,278.01 

$152,617.34 
17,974.31 

Total  gas  plant 

$128,365.02 

$134,643.03 

The  accounting  records  were  not  complete  prior  to  1905 ;  the 
evidence  upon  that  condition  of  the  records  of  the  company  has 
been  stated  heretofore. 

Engineers  for  the  Commission  made  an  appraisal  of  the  cost 
of  reproducing  the  gas  plant  and  of  the  depreciated  or  present 
value  of  the  same  as  shown  by  Baldwin's  appraisal,  which  was  of- 
fered in  evidence.  The  following  table  is  a  summary  of  Bald- 
win's appraisal  of  the  gas  plant,  showing  reproductioji  cost  there- 
of and  also  its  depreciated  or  present  value  on  the  Ist  day  of 
June,  1914: 


A — Land    

9%  overhead 


B — Distribution  Systen 

Gas  mains 

Services'    

Meters    

Drips    

C — Buildings    

D — Equipmen  t — 

Small  piping  and  miscellaneous 

Holders    

Apparatus    

Gas  piping   


Total— B-C-D   . 

14%  overhead 


Total 

E — Office  and  miscellaneous  equipment  . 

F — Stores  and  supplies  

G — ^Working  capital,  ^  gross  revenue  . 

Total  used  and  useful  property 
Equipment  not  in  use 


Grand  total 


Reproduction 
Cost. 


$17,341 
1,561 


$18,902 

66,110 

33,625 

16,028 

950 

4,198 

1,001 
33,003 
18,070 

2,099 


Present 
Valae. 


$17,341 
1,561 


$18,902 

48.806 

26,900 

12,022 

808 

3,394 

807 

28,786 

14,264 

1,889 


$164,085 
22,972 


$187,057 
2,671 
3,564 
3,050 


$137,676 
19,275 


$156,951 
2,271 
3,564 
3,050 


$215,244 
1,850 


$217,094 


$184,738 
1,250 


$185,988 


P.U.IL1917B. 
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The  reproduction  cost  of  the  plant  as  shown  by  the  Baldwin  ap- 
praisal is  $215,244^  and  the  present  value  thereof,  $184,738. 

D.  W.  Snyder,  manager  in  charge  of  its  operation,  made  an 
appraisal  of  the  gas  plant  He  employed  the  same  method  as  in 
appraising  the  electric  plant.  He  testified  that  his  appraisal  rep- 
resented the  investment  cost  to  reproduce  the  property  as  it  stands 
to-day,  and  was  arrived  at  by  taking  into  consideration  the  way 
the  property  was  built  and  estimating  the  cost  of  constructing  it 
at  fhis  tima 

Snyder  appraised  the  gas  plant  at  $271,710.87.  He  made  no 
separate  allowance  for  depreciation.  F.  W.  Bedard,  an  engineer 
in  the  employment  of  the  Illinois  Traction  Company,  testified  in 
support  of  Snyder's  appraisal,  that  in  his  opinion  the  plant  could 
not  be  reproduced  for  the  amount  named  by  Snyder.  He  also  tes- 
tified that  the  reproduction  cost  of  specific  parts  of  the  plant  was 
higher  than  the  amount  allowed  by  Baldwin. 

Fischer  made  a  revision  of  Baldwin's  appraisal  of  the  gas 
plant 

Fischer's  appraisal  of  the  physical  property,  cost  of  repro- 
duction, exceeds  that  of  Baldwin  in  the  sum  of  $54,699.  Fisch- 
er's estimate  of  present  or  depreciated  value  is  $47,363  in  excess 
of  the  present  value  as  shown  by  Baldwin's  appraisaL  To  the 
sum  of  $232,101  for  the  present  value  of  the  physical  property 
of  the  gas  plant  used  and  useful  in  serving  the  public,  Fischer 
adds  the  sum  of  $58,338  for  all  other  values,  raising  the  total  of 
his  valuation  of  the  gas  plant  to  $290,439.  The  words,  "all  other 
values,"  as  used  by  the  witness,  were  intended  to  include  such 
sums  as  would  represent  the  money  and  time  used  to  develop  to 
its  present  efficiency  the  latent  power  of  the  plant  to  serve  the 
public 

Fischer's  estimate  of  reproduction  cost  of  power  apparatus  for 
the  gas  plant  is  $1,523  over  Baldwin's  reproduction  cost  for  the 
sama 

The  items  in  dispute  are  a  standard  water  gas  set,  two  purifi- 
ers, and  one  Connolly  governor  and  by-pass.  Fischer  testified  to 
the  cost  of  parts  of  said  appliances  as  shown  by  voudiers;  the 
remainder  was  estimated  without  actual  knowledge  of  the  cost  to 
the  defendant.  It  appears  from  Baldwin^s  field  notes,  pages  51, 
52,  53,  and  54,  that  the  difference  between  the  two  appraisals  on 

P.U.R.1917B. 
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the  power  apparatus  may  be  accounted  for  upon  items  other  than 
those  where  voucher  costs  were  shown,  excepting  for  about  $40 
of  the  cost  of  the  governor  and  by-pass. 

Fischer  added  to  his  appraisal  20  per  cent  for  overhead  on 
items  other  than  land,  instead  of  14  per  cent  used  by  Baldwin. 
Fischer  estimated  working  capital  at  $7,820,  which  is  $4,270  in 
excess  of  the  amount  allowed  by  Baldwin  therefor.  Baldwin 
used  in  his  appraisal  for  working  capital  and  stores  and  supplies 
the  sum  of  $6,614.  After  considering  all  the  evidence,  the  Com- 
mission finds  that  Baldwin's  appraisal  is  sufficiently  high  to.cover 
the  reproduction  cost  of  gas  plant  and  also  its  present  or  depre- 
ciated value  with  the  exception  of  the  pavement  over  mains. 

[12]  Defendant  does  not  contaid  that  any  sum  should  be 
added  to  the  appraisal  of  its  plant  for  undisturbed  paving  over 
the  mains,  but  does  insist  that  the  cost  of  cutting  and  replacing 
pavement  to  lay  mains  and  services  should  be  added  to  the  ap- 
praisal Fischer's  appraisal  contains  the  sum  of  $5,635  to  cover 
that  sum.  That  sum  should  be  considered  part  of  the  reproduc- 
tion cost  of  the  plant  Baldwin's  appraisal  did  not  include  any- 
thing for  replacing  disturbed  pavement  in  laying  mains  or  serv- 
ices. 

Adding  to  Baldwin's  appraisal  the  reproduction  cost  sum  of 
$5,633  for  disturbed  pavanent  in  laying  mains  and  sCTvices  and 
14  per  cent  thereof  for  overhead  gives  the  sum  of  $221,666, 
which  is  sufficiently  high  to  cover  reproduction  cost  of  the  phys- 
ical property.  Adding  the  sum  allowed  for  disturbing  mains 
less  depreciation  to  Baldwin's  present  value,  gives  the  sum  of 
$189,408  which  is  high  enough  to  cover  the  present  or  depre- 
ciated value  of  the  property. 

As  shown  by  the  accountant's  report  the  total  net  profits  from 
the  gas  department  for  years  1911,  1912, 1913,  and  eight  months 
ending  the  3l8t  day  of  August,  1914,  were  as  follows: 


1911. 

1912. 

1913. 

1014. 

(8  Months). 

Net  profits  from  operation  , . 

Bond  interest,  bond  discount 
expense,  franchise  require- 
ments .....•• 

$13,549.33 
6,205.91 

$13,294.12 
5,796.09 

$11,785.60 
5,718.56 

$9^026.53 

Profit  transferred  to  surplus 

$7,343.55 

$7,498.03 

$6,067.04 

P.U.R.1917B. 
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The  following  amounts  were  charged  for  depreciation  as  oper- 
ating expenses  during  said  period : 

IWl $1,688.99 

1912  1,277.14 

1913  *  1,493.87 

1914  760.55 

The  defendant  has  charged  for  depreciation  against  the  gas 
plant  the  following  sums:  for  1910,  $12,051.91;  1909,  $1,674.- 
91;  1908,  $1,371.66;  1907,  $1,186.86. 

Defendant  rrfies  mainly  on  the  evidence  of  \vitnesse8  Fischer 
and  Bramble  to  establish  intangible  values.  Their  testimony  has 
been  discussed  heretofore  as  applicable  to  the  valuation  of  the 
electric  plant,  and  the  computations  of  witness  Bramble  for  loss 
of  earnings  prior  to  1906  upon  both  plants  as  then  set  forth  were 
intended  to  be  applicable  to  both  plants,  and  will  not  be  repeated. 

Witness  Bramble  exhibited  further  calculations  for  the  pur- 
pose of  showing  the  earnings  of  the  gas  plant  between  1905  and 
1914  inclusive,  the  rate  of  return  received  by  the  owners  based  on 
Baldwin's  appraisal,  also  on  Snyder's  appraisal,  and  showing  es- 
timates of  the  amounts  necessary  to  give  the  defendant  a  return 
of  8  and  10  per  cent  per  annum  on  the  value  of  the  property  as 
shown  by  said  appraisals  worked  backward  from  1914. 

The  net  earnings  from  the  operation  of  the  gas  department  as 
shown  by  the  exhibit  offered  by  said  witness  (Bramble,  exhibit 
No.  1,  page  3)  are  $109,392.02.  Depreciation  based  on  average 
investment  for  the  same  period  is  allowed  in  the  sum  of  $43,246.- 
42,  and  is  deducted  from  the  net  earnings  aforesaid,  leaving  the 
sum  of  $66,145.60,  an  average  return  for  the  period  of  4^%oo 
per  cent  on  the  value  as  shown  by  the  Baldwin  appraisal.  The 
deficit  upon  an  8  per  cent  return  for  the  period  is  set  forth  as 
$49,168.20. 

The  following  rates  for  gas  became  effective  on  the  1st  day  of 
November,  1914: 

$1.40  per  1,000  cubic  feet  gas  for  illuminating,  discount  for  payment  on 
or  before  10th  of  month  when  due,'  16  cents  per  1,000  feet,  net  $1.26. 

$1.16  per  1,000  cubic  feet  for  gas  for  fuel,  discount  for  payment  on  or 
before  10th  of  month  when  due,  16  cents  per  1,000  feet,  net  $1. 

Commercial  Rates  for  Large  Oonaumera. 

1st  5.000  cubic  feet  gas  @  $1.20  per  1,000  feet. 
2d  6,000  cubic  feet  gas  @  $1.10  per  1,000  feet. 
3d  6,000  cubic  feet  gas  @  $1.00  per  1,000  feet. 
Excess  ®  $.90  per  1,000  feet. 
Same  discount  as  abore. 
P.U.R.1917B. 
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The  franchise  granted  to  defendants  by  Jefferson  City  in 
1904  fixed  a  maximum  rate  for  gas  for  illuminating  at  $1.80  per 
1,000  cubic  feet  with  discount  of  15  cents  per  1,000  feet  for 
prompt  payment,  and  further  provided  that  the  rate  should  be 
reduced  10  cents  per  one  thousand  cubic  feet  every  two  years 
for  eight  years. 

The  franchise  provided  a  maximum  rate  of  $1.40  per  1,000 
cubic  feet  for  gas  for  fuel,  with  the  same  discount  as  stated  above, 
and  further  required  that  the  rate  should  be  reduced  6  cents  per 
thousand  cubic  feet  every  two  years  for  a  period  of  ten  years. 

The  defendant's  gas  plant  is  in  successful  operation,  and  by 
reason  thereof  has  a  value  in  addition  to  the  value  of  the  physi- 
cal property  thereof.  Upon  consideration  of  all  the  evidence  in 
the  case,  the  Commission  finds  that  the  fair  present  value  of  all 
the  property  of  the  gas  plant  of  the  defendant,  as  of  the  1st  day 
of  June,  1914,  and  useful  in  the  service  of  the  public  at  Jeffer- 
son City,  Missouri,  considering  said  plant  as  a  going  concern  and 
taking  into  account  that  said  plant  is  in  successful  operation,  and 
including  engineering,  supervision,  and  interest  during  construc- 
tion, organization,  and  general  expenses,  l^al  expenses,  contin- 
gent expenses,  insurance,  general  contractor's  profit,  development 
expenses,  working  capital,  and  including  all  other  elements  of 
value,  tangible  and  intangible,  aa  used  by  defendant  in  the  serv- 
ice of  the  public  in  supplying  gas,  is  the  sum  of  $204,500,  which 
is  fixed  as  the  fair  present  value  of  said  property  of  the  de- 
fendant. 

An  order  will  be  entered  in  accordance  with  the  foregoing 
opinion.    All  concur. 

Motion  for  rehearing  overruled  August  8,  1916. 
P.UJt.l917B. 
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tJNITED  STATES  CIRCUIT  COURT  OF  APPEALS,  EIGHTH  CIR- 
CUIT, 

GARDEN  CITY 

v. 

QAEDEN  CITY  TELEPHONE,  LIGHT,  &  MANUFACTXJfi- 

ING  COMPANY, 

[No.  4668.] 
(236  Fed.  693.) 

Return  ^^  Diatinctlon  between  confiscation  and  reasonahlenew* 

1.  There  is  a  distinction  between  a  proposition  that  a  rate  la  con- 
fiscatory and  one  that  it  is  in  violation  of  statute  because  not  paying 
8  per  cent  of  the  amount  of  actual  cash  invested,  since  one  would  be 
loth  to  invest  his  capital  and  take  the  perils  of  loss  of  it  if,  in  case 
of  success,  he  could  get  only  a  barely  nonconfiscatory  rate. 

Valuation '-'Determination  of  investment  ^  Sources  front  which  oh* 
tained. 

2.  In  determining  the  cash  investment  in  utility  property  for  rate 
making,  a  court  will  not  consider  whether  the  company  put  in  its  own 
mon^  or  reinvested  sums  obtained  by  illegal  rates,  or  whether  it 
reinvested  depreciation  funds  as  capital,  since  this  would  involve  an 
investigation  into  the  wholly  collateral  matter  of  the  entire  past  life 
of  litigants  and  the  manner  in  which  they  acquired  the  money  invested. 

Retutn^  ^^  Con fiscation  ^^  Invalidity  of  rate  ordinance. 

3.  An  electric  rate  ordinance  reducing  existing  rates  nearly  ono 
third  is  confiscatory,  and  consequently  invalid,  where  the  present  in- 
come of  the  company  is  less  than  6  per  cent  upon  the  value  of  its  plant. 

[October  8,  1916.] 

Appeal  from  a  decree  for  a  complainant  rendered  by  the  Dis- 
trict Court  of  the  United  States  for  the  district  of  Kansas,  John 
C.  Pollock,  Judge,  in  a  suit  in  equity  by  the  Garden  City  Tele- 
phone, Light,  &  Manufacturing  Company  against  the  city  of 
Garden  City ;  affirmed. 

Before  Hook  and  Smith,  Circuit  Judges,  and  Amidon,  Dis- 
trict Judge. 

Appearances :    Richard  J.  Hopkins,  City  Attorney,  of  Garden 

City,  Kansas,  and  F.  Dumont  Smith,  of  Hutchinson,  Kansas,  for 

appellant ;  W.  P.  Dillard,  of  Ft  Scott,  Kansas  (Harry  Warren, 

of  Ft  Scott,  Kansas,  on  the  brief),  for  appellee. 
P.U.R.1917B. 
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Smith,  Circuit  Judge,  delivered  the  opinion  of  the  court: 
The  appellee,  the  Garden  City  Telephone,  Light,  &  Manufac- 
turing Company,  brought  suit  against  the  city  of  Garden  City 
and  the  mayor,  council,  and  city  attorney  of  said  city,  to  enjoin 
tht  enforcement  of  an  ordinance  fixing  the  rates  and  charges  for 
the  furnishing  and  supplying  of  electric  light  and  electric  cur- 
rent to  the  inhabitants  of  Garden  City,  passed  August  5,  1912. 
The  case  was  referred  to  a  master,  who  reported  that  the  com- 
plainant was  entitled  to  the  injunction  sought.  This  report  was 
confirmed  by  the  district  court,  and  a  perpetual  injxmction  was 
granted  as  prayed,  and  the  city  of  Garden  City  appeals. 

The  appdlee  is  incorporated  under  the  laws  of  Colorado  and 
was  authorized  to  do  business  in  Kansas  on  January  3,  1907. 
The  city  of  Garden  City,  Kansas,  was  laid  out  in  1879.  It  be- 
came a  city  in  1886,  and  still  remains  a  city  of  the  second  class. 
The  Federal  census  shows  it  had  a  population  of  1,490  in  1890, 
1,590  in  1900,  and  3,171  in  1910.  It  is  the  practice  of  the  bu- 
reau of  the  census  to  estimate  the  population  between  census 
periods  by  adding  10  per  cent  annually  of  the  growth  in  the  last 
decade  each  year  until  the  new  census  is  taken.  *  In  July,  1908, 
the  city  of  Garden  City  granted  a  franchise  to  tlie  appellee  which 
had  bought  the  plant  in  1907  from  D.  R.  Menke.  At  the  time 
this  ordinance  was  passed  the  population  of  Garden  City  was 
probably  about  2,850.  The  ordinance  contained  no  rates  to  be 
charged.  Very  little,  aside  from  the  pleadings,  the  report  of  the 
master,  and  the  various  actions  of  the  court,  is  preserved  in  our 
record.  To  illustrate:  There  is  nothing  to  show  what  coal  is 
worth  at  Garden  City,  the  kind  used  by  the  appellee  in  producing 
current,  and  nothing  to  show  how  much  coal  was  used ;  but  it  does 
appear  how  much  was  paid  out  for  fuel  per  month.  It  appears 
that  the  appellee  bought  the  plant,  together  with  a  gristmill,  for 
$18,000.  The  man  who  made  the  sale  testifies  that  this  was 
$6,000  for  the  gristmill  and  $12,000  for  the  electric  plant.  It 
seems  to  be  conceded  that  the  machinery  in  the  building  used  as  a 
gristmill  was  removed  and  the  building  converted  into  a  ware- 
house for  the  use  of  the  electric  light,  power,  and  telephone  busi- 
ness and  a  mechandise  warehouse  for  articles  used  in  connection 
with  the  telephone  and  electric  light  business.  The  exact  value  of 
the  warehouse  does  not  appear,  much  less  the  relative  amount  of 
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its  use  given  to  the  various  lines  of  business  conducted  in  it.  C. 
D.  Marsh,  manager  of  the  appellee,  testified  that  all  improve- 
ments, extensions,  betterments,  and  repairs  had  been  paid  out  of 
the  earnings  of  the  company  from  its  telephone,  light,  and  mer- 
chandise business  and  out  of  borrowed  money,  amounting  to 
$4,500,  and  the  auditor  and  bookkeeper  of  the  appellee  testified 
substantially  to  the  same  effect.  The  bill  alleges  that  on  June 
6,  1912,  and  for  more  than  a  year  prior  thereto,  the  plaintiff  had 
in  effect  charged  its  patrons  and  consumers  in  said  city  of  Gar- 
den City,  Kansas,  the  f ollovring  rates : 

"1  to  75  kilowatt  hours,  15  cents  per  kilowatt  hour.  75  to  150 
kilowatt  hours,  13  cents  per  kilowatt  hour.  All  over  150  kilo- 
watt hours,  10  cents  per  kilowatt  hour.  Customers  using  an 
average  of  200  kilowatt  hours  or  more  per  month,  10  cents  per 
kilowatt  hour.  Customers  using  an  average  of  500  kilowatt 
hours  or  more  per  month,  8  cents  per  kilowatt  hour.  Minimum 
rate,  $1.50  per  month  on  metered  service.  Flat  rates  varied  from 
60  cents  to  $1  per  lamp  per  month,  according  to  size  of  lamp  and 
hours'  use  of  same.  All  night  hall  lights  in  business  blocks, 
$1.50  per  month." 

The  special  master  of  the  district  court  reported  that,  from 
the  time  of  the  appellee's  franchise,  "down  to  the  conamence- 
ment  of  this  suit,  the  plaintiff  had  in  effect  and  charged  for  fur- 
nishing lights  to  ihe  inhabitants  of  said  city^  15  cents  per  kilo- 
watt hour  for  current  furnished,  with  a  minimum  rate  of  $1.50 
per  month  on  metered  service.  It  does  not  appear  to  have  had  a 
special  rate  on  current  furnished  for  power  and  heat  purposes." 

The  city  of  Garden  City  on  June  6,  1912,  passed  an  ordinance 
fixing  the  rates  for  electric  light  and  current  for  power  consider- 
ably lower  than  the  ordinance  now  in  controversy.  Thereupon  in 
June,  1912,  the  appellee  filed  a  complaint  with  the  Public  Utili- 
ties Commission  of  the  state  of  Kansas,  praying  that  it  investi- 
gate the  matter,  and  that  if  it  should  be  found  that  the  rates  were 
unreasonable  and  against  the  public  welfare,  or  contrary  to  law, 
that  it  advise  the  city  to  make  such  changes  in  the  ordinance  as 
might  be  reasonable  to  meet  the  objections  made.  The  case  was 
heard  by  the  Public  Utilities  Conunission,  and  it  was  found  that 
the  electric  plant  had  cost  the  appellee  $60,973.83,  including 

$5,785  paid  to  parties  interested  at  the  time  of  the  purchase  for 
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which  appellee  received  no  value ;  in  other  words,  that  the  plant 
had  cost  net  $55,188.83.  It  also  found  that  it  would  cost  $51,051 
to  reproduce  such  a  plant,  and  that  the  plant  was  worth  87.7  per 
cent  of  its  value  new,  and  the  present  value  of  the  plant  was  $44,- 
772 ;  that  a  new  plant  adequate  for  Garden  City  at  the  present 
time  and  for  a  number  of  years  would  cost  $40,000 ;  and  taking 
into  consideration  all  the  conditions,  including  the  intangible 
value,  the  value  of  the  property  used  for  the  benefit  of  the  city 
was  $45,000.  The  Public  Utilities  Commission  recommended  a 
new  schedule  of  rates,  and  its  recommendation  was  incorporated 
in  the  ordinance  in  controversy  of  August  5,  1912.  The  case  was 
referred  to  a  special  master,  who  found  that  the  electric  plant  was 
worth  $44,000,  and  this  was  confirmed  by  the  district  court. 

[1]  This  suit  was  brought  to  enjoin  the  rates  fixed  by  the  or- 
dinance: (1)  Because  they  were  alleged  to  be  confiscatory  un- 
der the  14th  Amendment;  and  (2)  because  they  would  not  pay  8 
per  cent  on  the  amount  of  actual  cash  invested,  in  violation  of  § 
1502  of  the  Statutes  of  Kansas  of  1909,  which  provides  "that 
said  board  of  commissioners  [of  the  city]  shall  at  no  time  fix 
a  rate  which  shall  prohibit  such  person,  firm,  or  corporation  from 
earning  at  least  8  per  cent  on  the  amount  of  its  actual  cash  invest- 
ment in  such  city  over  and  above  its  reasonable  operating  ex- 
penses and  expense  for  maintenance  and  taxes." 

The  bringing  of  an  action  upon  these  two  grounds  is  supported 
by  Railroad  Commission  v.  Cumberland  Teleph.  &  Teleg.  Co.  212 
U.  S.  414,  420,  58  L.  ed.  577,  580,  29  Sup.  Ct.  Rep.  357. 

There  is  a  broad  distinction  between  these  two  propositions. 
If  a  set  of  rates  provide  sufficient  revenue  after  paying  deprecia- 
tion and  all  other  expenses,  so  that  the  capital  in  the  plant  repre- 
sented by  stock  and  bonds  will  sell  at  par,  it  would  be  difficult  to 
say  where  there  has  been  any  confiscation ;  but  one  would  be  loth 
to  invest  his  capital,  and  take  the  perils  of  loss  of  it,  if  in  case 
of  success  he  could  only  get  a  barely  nonconfiscatory  rate.  The 
state  of  Kansas  has  seen  that  it  could  not  hope  for  development 
unless  it  allowed  investors  a  more  liberal  rate,  if  they  could  make 
it,  than  a  rate  that  scarcely  escaped  confiscation.  Of  course  with 
whether  the  rate  fixed  by  Kansas  is  a  fair  and  reasonable  rate 

we  have  nothing  to  do. 
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[2]  In  the  brief  of  appellant  it  is  stated  that  the  following  are 
the  only  specifications  of  error  relied  upon: 

"First,  That  the  court  erred  in  confirming  the  report  of  the 
master  in  the  particular  objected  to,  whereby  the  master  took  as 
the  basis  of  a  compensatory  rate  for  the  plaintiff  the  present  cash 
value  of  the  plant,  and  not  the  amount  of  cash  actually  invested 
therein  by  the  plaintiff. 

"Second.  That  the  court  erred  in  refusing  to  fix  as  a  basis  of 
the  rates  which  the  plaintiff  might  receive,  the  amount  of  cash 
actually  invested  by  the  plaintiff,  but  instead  took  as  the  basis  of 
value  upon  which  rates  should  be  fixed  the  present  cash  value  of 
the  plant" 

It  is  further  stated  in  the  brief  of  appellant :  ^ We  contended 
that  the  words  'cash  investment'  meant  the  cash  invested  by  the 
plaintiff,  its  own  money;  that  it  excluded  any  sums  wrongfully 
extorted  from  the  consumers  by  illegal  rates  and  reinvested ;  that 
it  excluded  depreciation  funds  reinvested  as  capital." 

The  master  found  the  depreciation  would  be  6  per  cent  per  an- 
num. The  appellant  thinks  4  per  cent  would  be  adequate;  but  it 
says  in  its  brief :  "But  we  have  not  brought  up  the  evidence  on 
that  point,  and  shall  agree,  for  the  purpose  of  this  argument,  that 
a  6  per  cent  depreciation  fund  is  proper,  .  .  .  and  we  shall 
assume,  for  the  purpose  of  this  argument,  that  8  per  cent  is  a 
proper  return." 

These  quotations  seem  to  narrow  the  issue.  In  the  absence  of 
controlling  authorities  upon  the  question  as  applied  to  the  elec- 
tric light  or  current  companies,  we  shall  assume  that,  like  other 
quasi  public  corporations,  in  the  absence  of  any  rate  fixed  by  law, 
the  company  was  only  entitled  to  collect  reasonable  charges  for 
use  of  electric  light  and  current  12  R.  C.  L.  896;  1  Moore, 
Oarr.  2d  ed.  165;  3  Moore,  Carr.  1780;  20  Cyc.  1165.  It  is  in 
effect  claimed  that  the  appellee  must  have  charged  excessive  rates 
for  the  early  years  of  its  existence,  when  no  charges  were  fixed  by 
law,  and  invested  these  unjust  exactions  in  the  plant,  and  is  now 
seeking  to  receive  a  return  upon  those  illegal  exactions. 

No  judicial  authorities  are  cited  on  this  point  In  the  first 
place  there  is  no  evidence  that  the  company  ever  charged  exces- 
sive rates  until  about  the  cfommencement  of  the  controversy  out 

of  which  this  litigation  arose;  but,  if  it  did  so,  the  various  parties 
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from  whom  they  were  extorted  had  a  cause  of  action  against  the 
company  to  recover  the  excessive  rates  until  the  Statute  of  Lim- 
itations had  nm.  Presumptively  they  were  not  the  identical  per- 
sons who  are  now  the  consumers  from  the  appellee.  It  is  the 
practice  of  courts  to  try  cases  one  at  a  time,  and  if  the  appellee 
has  put  money  into  the  development  of  the  plant,  the  court  in 
this  case  could  not  stop  to  inquire  just  how  it  acquired  tiie  title  to 
the  money.  Such  a  system  would  involve  an  investigation  into 
the  wholly  collateral  matter  of  the  entire  past  life  of  litigants  and 
the  manner  in  which  they  acquired  the  money  invested  in  a 
private  enterprise. 

[3]  It  is  conceded  that  the  appellee  has  never  paid  any  divi- 
dends, and,  as  already  stated,  appellee  has  borrowed  $4,600  and 
paid  for  the  development  out  of  the  earnings  of  the  electric  light 
business,  and  from  the  telephone  business,  in  which  it  has  about 
$50,000  invested,  and  from  its  merchandise  earnings.  We  cannot 
find,  in  the  absence  of  the  evidence  taken  before  the  master,  that 
the  plant  was  worth  less  than  $44,000,  and  a  fair  annual  deprecia- 
tion is,  under  the  concession  of  appellant,  $2,640.  At  the  rates 
charged,  exclusive  of  the  street  lights,  which  have  now  been  taken 
over  by  the  city  plant,  the  receipts  from  the  electric  light  plant  for 
the  years  1911,  1912,  and  1913  were  $36,492.35,  and  the  neces- 
sary expenses  were  $20,834.39.  Adding  the  depreciation,  at  $2,- 
640  per  year  for  three  years  $7,920,  we  find  the  net  revenues  of 
the  three  years  were  $7,737.96,  or  $2,579.32  per  annum,  or  less 
than  6  per  cent  upon  the  value  of  the  plant. 

The  new  ordinance  reduced  the  rates  nearly  one  third.  This 
means  a  loss  in  the  absence  of  offsetting  gain,  as  nearly  as  can  be 
told  from  the  evidence,  of  over  $3,400  per  year.  It  thus  appears 
that,  in  the  absence  of  an  increase  of  business^  the  plant  must  be 
conducted  at  a,  net  loss  of  $900  a  year  and  all  interest  upon  the 
plant  be  lost  In  the  years  in  question  the  appellee  had  a  prac- 
tical monopoly  of  the  business  of  furnishing  electric  light  and 
current  to  the  inhabitants  of  the  city.  Now  the  city  has  con- 
structed an  independent  municipal  plant,  and  is  actively  com- 
peting with  the  appellee  for  all  business,  and  the  prospect  for  the 
appellee's  future  business  is  indeed  gloomy. 

We  have  carefully  examined  the  whole  case,  aAd  can  but  find 
that  the  rates  fixed  are  confiscatory  under  the  14th  Amendment, 
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entirely  aside  from  §  1502  of  the  (Jeneral  Statutes  of  Kansas  for 
1909.  This  would  have  been  a  close  case  upon  this  question,  if 
the  city  of  Garden  City  had  not  founded  a  competing  plant,  and 
taken  over  the  street  lights,  and  competed  for  all  otiier  uses  of 
current.  In  the  Minnesota  Kate  Cases  (Simpson  v.  Shepard) 
230  U.  S.  352,  434,  57  L.  ed.  1511, 1555,  48  L.K.A.(KS.)  1151, 
33  Sup.  Ct.  Eep.  754,  Ann.  Cas.  1916A,  18,  the  court  quoted 
with  approval  the  statement  that  "what  the  company  is  entitled 
to  demand,  in  order  that  it  may  have  just  compensation,  is  a  fair 
return  upon  the  reasonable  value  of  the  property  at  the  time  it 
is  being  used  for  the  pvblic" 

As  it  seems  clear  that  the  rates  fixed  would  be  confiscatory 
under  the  Federal  Constitution,  it  seems  almost  unnecessary  to 
say  anything  as  to  §  1502  of  the  Eevised  Statutes  of  Kansas, 
and  we  are  loth  to  consider  tJiat  subject,  as  the  statute  has  never 
been  construed  on  the  point  in  question  by  the  supreme  court  of 
Kansas.  There  is  nothing  to  indicate  whether  the  holdings  of  the 
appellee  have  appreciated  or  depreciated  in  value;  but  it  appears 
that  the  only  items  of  assets  carried  on  the  books  which  can  refer 
to  real  property  are :  Building,  $3,000 ;  real  estate,  $4,300 ;  and 
station,  $2,740.26.  The  rest  of  the  value  of  its  assets  must  have 
been  invested  by  the  appellee,  and  it  does  not  seem  to  us  that  we 
should  investigate  where  the  company  got  lie  money  that  it  in- 
vested. As  this  question  must  ultimately  be  determined,  how- 
ever, by  the  supreme  court  of  Kansas  as  to  the  true  construction 
of  the  statute  of  Kansas,  and  as  we  hold  that  it  clearly  appears 
that  the  rates  fixed  were  confiscatory,  we  need  not  say  more  upon 
this  subject,  except  that  in  our  judgment,  and  in  the  absence  qf 
an  adjudication  by  the  supreme  court  of  Kansas,  we  think  the 
rates  are  not  only  confiscatory  under  the  14th  Amendment,  but 
unreasonable  under  the  statute  of  Kansas. 

In  view  of  the  conclusion  reached,  it  seems  unnecessary  to  give 

great  consideration  to  the  wotion  which  has  been  filed  to  dismiss 

this  appeal.    It  will  be  overruled,  and  the  decree  of  the  District 

Court  is  affirmed. 
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OAIilFORiaA  SUPREME  OOUBT. 

SEXTON 

V. 

ATCHISON,  TOPBKA,  &  SANTA  FE  EAILWAY  COMPANY 

et  al. 

[S.  F.  7869.] 

(—  Cal.  — ,  161  Pac.  748.) 

Courts  ^  Powers  ^  Interference  hy  superior  court  with  Commission 
order. 

The  superior  court,  by  virtue  of  §§  22  and  23  of  article  12  of 
the  California  Constitution,  and  §  67  of  the  Public  Utilities  Act,  can- 
not question  any  provision  of  the  statute,  so  far  as  germane  to  the 
subject  of  regulation  and  control  of  public  utilities,  or  render  any 
judgment  that  will  interfere  with  the  Commissioners  in  the  perform- 
ance of  their  official  duties,  and  it  is  therefore  without  power  to  enjoin 
a  railway  company  or  its  directors  from  granting  free  transportation 
as  required  by  the  statute,  or  to  restrain  the  Railroad  Commission 
from  prosecuting  violations  of  the  provisions  of  the  statute  with  re- 
spect to  such  transportation. 

[December  8,  1016.] 

In  banc.     Appeal  from  a  judgment  of  the  Superior  Court, 
•  City  and  County  of  San  Francisco,  J.  M.  Seawell,  Judge,  sus- 
taining demurrer  to  the  complaint;  affirmed. 

Appearances :  McNair  &  Stoker,  of  San  Francisco,  for  appel- 
lant; Douglas  Brookman,  of  San  Francisco,  for  respondent  Rail- 
road Commission  of  California;  E.  W.  Camp  and  TJ.  T.  Clot- 
felter,  both  of  Los  Angeles,  for  respondent  Atchison,  Topeka  & 
Santa  Fe  Railway  Company. 

Angellottiy  Ch.  J.,  delivered  the  opinion  of  the  court : 
Demurrers  to  plaintiff's  complaint  were  sustained  in  the  su- 
perior court,  and  judgment  was  thereupon  given  in  favor  of  de- 
fendants. This  is  an  appeal  by  plaintiff  from  such  judgment 
The  action  was  by  plaintiff  as  a  stockholder  of  the  defendant 
railway  company  against  such  railway  company  and  its  directors 
and  the  members  of  the  Railroad  Commission  of  the  state  to  ob- 
tain a  decree  restraining  the  railway  company  and  its  directors 
from  issuing  or  honoring  free  transportation  over  its  lines  in  the 

state  to  the  Railroad  Commission,  its  oflScers,  and  employees,  and 
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restraining  the  Bailroad  Commission  from  instituting  or  prose- 
cuting any  action,  civil  or  criminal,  as  against  said  railway  com- 
pany or  any  of  its  officers,  agents,  or  employees  for  failure  to 
comply  with  the  provisic<ns  of  the  Public  Utilities  Act  relative 
to  such  transportation.  The  Public  Utilities  Act  provides  in 
§  11  as  follows:  "The  (Commissioners  and  the  officers  and  em- 
ployees of  the  Commission,  shall,  when  in  the  performance  of 
their  official  duties,  have  the  right  to  pass,  free  of  charge,  on  all 
railroads,  cars,  vessels  and  other  vehicles  of  every  common  car- 
rier .  .  .  subject  in  whole  or  in  part  to  control  or  regula- 
tion by  the  Conmiission,  between  points  within  this  state,  and  such 
persons  shall  not  be  denied  the  right  to  travel  upon  any  railroad, 
car,  vessel  or  other  vehicle  of  such  common  carrier,  whether  such 
railroad,  car,  vessel  or  other  vehicle  be  used  for  the  transporta- 
tion of  passengers  or  freight,  and  regardless  of  its  class/'  Stat 
1915,  p,  121. 

It  further  provides  in  subdivision  3  of  §  17  that  "the  mem- 
bers of  the  Railroad  Commission,  their  officers  and  employees, 
shall  be  entitled,  when  in  the  performance  of  their  official  duties, 
to  free  transportation  over  the  lines  of  all  common  carriers  within 
this  state.''    Stat  1915,  p.  126. 

It  is  in  pursuance  of  these  provisions  that  the  dfrectors  of 
the  railway  company  have  authorized  and  caused  the  issuance  of 
free  transportation  to  the  members,  officers,  and  employees  of  the 
Railroad  Commission,  and  caused  the  same  to  be  honored,  and 
will  continue  to  do  so  unless  restrained.  Under  other  provisions 
of  the  Public  Utilities  Act,  any  railway  company  failing  to 
comply  with  any  provision  of  the  act,  including  these  provisions, 
and  its  officers,  are  subject  to  severe  penalties,  each  day's  con- 
tinuance of  such  a  failure  being  declared  a  separate  and  distinct 
offense,  and  it  is  substantially  alleged  that  the  penalties  are  so 
drastic  that  neither  the  company  nor  its  directors  can  reasonably 
afford  to  refuse  to  comply  with  the  provisions  for  the  purpose  of 
testing  the  validity  of  the  same.  It  is  further  alleged  in  the 
complaint  that  in  the  event  of  any  such  failure  the  Railroad 
Commission  will  institute  proceedings  against  the  company  and 
its  officers  to  enforce  the  civil  and  criminal  penalties  prescribed 
by  the  act 

It  is  claimed  that  these  provisions  of  the  act  are  uneonstitu- 
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tional,  null,  and  void,  in  that  their  enforcement  derives  the 
railway  company  of  its  property  without  due  process  of  law,  and 
denies  to  said  company  the  equal  protection  of  the  laws,  in  viola- 
tion of  the  14th  Amendment  of  the  Constitution  of  the  United 
States  and  of  §  14  of  article  1  of  the  Constitution  of  this  state.  It 
is  also  claimed  that  they  violate  §  19  of  article  12  of  the  state 
Constitution.  The  question  whether  a  state  may  lawfully,  in 
view  of  the  provision  of  the  Federal  Constitution  referred  to, 
require  free  transportation  at  the  hands  of  a  railway  company 
for  the  Railroad  Commission  and  the  officers  and  employees  of 
such  Commission,  when  in  the  performance  of  any  of  their 
official  duties,  especially  when,  as  here,  those  -duties  include  not 
only  the  supervision  of  railroads,  but  also  of  gas  companies, 
electric  light  companies,  pipe  line  companies,  telephone,  tele- 
graph, and  water  companies,  etc.,  is  not  discussed  in  the  briefs, 
and  is,  as  we  look  at  the  matter,  one  that  we  cannot  properly 
decide  on  this  appeal. 

Section  67  of  the  Public  Utilities  Act  provides,  among  other 
things,  as  follows:  "No  court  of  this  state  (except  the  supreme 
court  to  the  extent  herein  specified)  shall  have  jurisdiction  to 
review,  reverse,  correct  or  annul  any  order  or  decision  of  the 
Commission  or  to  suspend  or  delay  the  execution  or  operation 
thereof,  or  to  enjoin,  restrain  or  interfere  with  the  Commission 
in  the  perfomumce  of  its  official  duties:  Provided,  that  the  writ 
of  mandam/us  shall  lie  from  the  supreme  court  to  the  Commis- 
sion in  all  proper  cases.^'    (The  italics  are  ours.) 

In  Pacific  Teleph.  &  Tel^.  Co.  v.  Eshleman,  166  Cal.  640, 
50  L.RA.(N.S.)  652,  137  Pac.  1119,  Ann.  Cas.  1915C,  822,  it 
was  held  by  all  the  six  justices  participating:  First,  that  by 
virtue  of  certain  provisions  of  §§  22  and  23  of  article  12  of  our 
Constitution  substantially  declaring  the  authority  of  the  legis- 
lature to  confer  any  powers  germane  to  the  subject  of  the  regula- 
tion and  control  of  public  utilities  upon  the  Railroad  Commis- 
sion to  be  plenary  and  unlimited  by  any  provision  of  the  Consti- 
tution, the  validity  of  any  such  grant  of  power  by  the  legislature 
cannot  be  questioned  by  reason  of  any  other  provision  of  the 
state  Constitution;  and,  second,  that  the  provision  of  §  67  here- 
inbefore quoted  is  therefore  a  valid  and  effective  limitation  on 
the  courts  of  the  state,  the  theory,  as  substantially  stated  in  the 
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concurring  opinion  of  Mr.  Justice  Sloss,  being  that  to  limit  the 
power  of  review  by  the  courts  of  orders  of  the  Raiboad  Commis* 
aion  or  to  limit  the  power  of  courts  to  restrain  or  interfere  with 
the  Commission  in  the  performance  of  its  official  duties  was 
quoad  hoc  to  confer  upon  the  Railroad  CommiBsion  a  greater  or 
more  absolute  power.  While  that  case  involved  questions  as  to 
the  review  of  an  order  of  the  Railroad  Commission^  the  reason- 
ing is  equally  applicable  to  that  portion  of  the  provision  of  §  67 
relative  to  the  matter  of  enjoining,  restraining,  or  interfering 
with  the  Commission  in  the  performance  of  its  official  duties. 
It  is  unnecessary  here  to  restate  or  attempt  to  add  to  the  learned 
and  exhaustive  discussion  of  the  question  contained  in  the  opin- 
ion of  Mr.  Justice  Henshaw  and  the  concurring  opinion  of  Mr. 
Justice  Sloss.  Briefly  stated,  the  conclusion  of  Mr.  Justice  Hen- 
shaw, concurred  in  by  Justices  Lorigan  and  Melvin,  was  sub- 
stantially that  such  deprivation  of  jurisdiction  of  the  courts  of 
the  state  as  is  made  by  §  67  of  the  Public  Utilities  Act  may  not 
be  questioned ;  and  the  conclusion  of  Mr.  Justice  Sloss,  concur^ 
in  by  Mr.  Justice  Shaw  and  the  writer  of  this  opinion,  was  that 
there  could  be  no  objection  under  the  Constitution  of  the  state 
to  said  §  67 ;  and  that,  by  reason  of  said  section,  no  court  of  the 
state  other  than  the  supreme  court  has  any  power  to  review  the 
orders  of  the  Commission,  or  to  control  its  official  action. 

It  is  urged  that  said  §  67  has  only  to  do  with  the  matter  of 
review  and  enforcement  of  orders  and  decisions  of  the  Commis- 
sion, and  is  not  concerned  with  the  matter  of  the  enforcement 
of  the  provisions  of  the  Public  Utilities  Act  by  the  Commission. 
It  is  further  urged  that  there  can  be  no  official  duty  within  the 
meaning  of  that  term  as  used  in  the  section  to  enforce  a  provision 
of  the  act  that  is  in  violation  of  a  constitutional  provision,  as  is 
claimed  to  be  the  situation  with  relation  to  the  provisions  of  the 
act  regarding  free  transportation,  and  that  it  was  not  the  design 
of  the  section  to  interfere  in  any  way  with  the  jurisdiction  of 
the  superior  court  to  inquire  as  to  the  validity  of  any  provision 
of  the  act,  and  to  prevent  by  injunction  the  attempted  enforce- 
ment by  the  Commission  of  the  provision  if  it  found  it  to  be 
invalid.  The  first  of  these  claims  is  not  very  earnestly  pressed, 
and,  of  course,  could  not  be  in  view  of  the  language  of  lie  section. 

The  matter  of  orders  and  decisions  of  the  Commission  is  dealt 
P.U.R.1917B. 
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with  in  the  first  portion  of  the  provision ;  while  the  latter  portion, 
in  language  that  cannot  be  read  otherwise,  prevents  any  such 
interference  as  is  therein  declared  with  any  official,  duty  of  the 
Commission.  We  are  satisfied  that  the  second  daim  is  equally 
untenable.  The  plain  design  of  the  provision  was  to  prevent  any 
interference  with  the  Commission  by  the  courts,  except  as  pre- 
scribed in  the  act  itself,  in  the  performance  of  any  duty  defined 
by  the  act.  The  term  "official  duties,''  as  used  therein,  cannot 
reasonably  be  given  any  other  meaning,  especially  when  con- 
sidered in  connection  with  the  first  portion  of  the  provision,  as 
it  must  be.  Concededly  no  review  of  any  order  or  decision  of 
the  Commission  on  the  alleged  ground  that  it  is  violative  of  any 
constitutional  provision  or  on  any  ground  is  permitted  to  any 
court,  except  as  provided  in  the  act  itself.  The  clear  intent  of 
the  provision  as  a  whole  is  to  place  the  Commission,  in  so  far  as 
the  state  courts  are  concerned,  in  a  position  where  it  may  not  be 
hampered  in  the  performance  of  any  official  act  by  any  court, 
except  to  the  extent  and  in  the  manner  specified  in  the  act  itself. 
To  the  extent  deemed  necessary  to  accomplish  this,  the  jurisdio- 
diction  of  state  courts  is  limited  by  the  provision;  that  of  the 
superior  court  apparently  being  entirely  taken  away  except  as  to 
certain  actions  specially  authorized  by  the  act  itself  to  be  brought 
therein  at  the  instance  of  the  Commission  to  enforce  penalties 
or  to  compel  compliance  with  the  provisions  of  the  act.  That 
such  special  provision  is  made  for  certain  proceedings  in  the 
superior  court,  and  that  therein  questions  as  to  the  validity  of 
certain  provisions  of  the  act  may  be  presented  and  determined, 
in  no  wise  indicates  that  the  construction  we  give  the  provision 
before  us  is  not  correct  This  particular  jurisdiction  is  simply 
left  in  the  superior  court  by  the  act  itself.  The  question  pre- 
sented is  simply  one  of  construction,  and  we  entertain  no  doubt 
as  to  the  plain  meaning  of  the  provision. 

It  seems  clear,  in  view  of  what  has  been  said,  that  the  superior 
court  has  no  power  to  enjoin  the  Commissioners,  or  to  render  any 
judgment  herein  that  would  "interfere"  with  them  in  the  per- 
formance of  the  official  duties  t)urported  to  be  cast  upon  them 
by  the  Public  Utilities  Act,  the  validity  of  any  provision  of 
which  so  far  as  germane  to  the  subject  of  the  r^ulation  and  con- 
trol of  public  utilities  cannot  be  questioned,  as  we  have  seen,  by 
P.U.R.1917B. 
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reason  of  any  provision  of  the  state  Constitution  other  than  those 
relative  specially  to  the  Kailroad  Commission.  They  are  au- 
thorized to  proceed  in  accord  with  the  provisions  of  the  act 
unhampered  in  any  way  by  any  injunction  of  the  superior  court. 
It  would  appear  to  follow  that  the  superior  court  has  no  right 
on  the  suit  of  a  stockholder  to  enjoin  the  railway  company  and 
its  directors  from  complying  with  the  provisions  of  the  act.  The 
learned  trial  judge  said  as  to  this :  "I  do  not  think  that  it  could 
be  claimed  under  the  statute  and  the  telephone  case  that  this 
court  would  have  any  power  to  enjoin  the  Commissioners,  but  the 
same  object  is  accomplished  by  enjoining  the  directors  of  the 
railway  company  from  issuing  the  free  passes.  The  language  of 
§  67  is  broad  enough  to  cover  a  proceeding  of  this  sort.  The 
judgment  asked  for  here  would  necessarily  be  an  interference 
with  the  Commission  in  the  performance  of  its  official  duties,  if 
not  in  effect  an  injunction  and  restraint  forbidden  by  the  stat- 
ute.'^ 

We  see  no  necessity  for  saying  anything  further  on  this  point. 

The  judgment  is  affirmed. 

We  concur:  Sloss,  J.;  Shaw,  J.;  Henshaw,  J.;  Melvin,  J.; 
Lawlor,  J. 


INDIANA  PITBIilC  SERVICE  COMBHSSION. 

EE  CITIZENS  GAS  COMPANY. 

[No.  462.] 

Bate8  —  Gas  —  Low  charge  for  surplus  product, 

A  gas  utility  was  authorized  to  sell  its  surplus  product  at  10  cents 
per  thousand  cubic  feet  to  a  customer  taking  the  entire  surplus  and 
demanding  nothing  more,  it  appearing  that  the  gas  was  produced  as  a 
by-product  in  the  manufacture  of  coke,  and  that  the  surplus  would 
otherwise  be  wasted. 

[October  27,  1916.] 

Application  for  permission  to  sell  surplus  product  at  reduced 
rate;  granted. 

By  the  Commission:     The  Citizens  Gas  Company  of  In- 
dianapolis manufactures  gas  and  coke  by  the  operation  of  its  by- 

P.U.R.1917B. 

Digitized  by  VjOOQIC 


792  INDIANA  PUBLIC  SERVICE  COMMISSION. 

product  coke  oven  plants  in  the  city  of  Indianapolis,  and  the  sup- 
ply of  gas  produced  by  it  has  relation  to  and  depends  upon  the 
amount  of  coal  carbonized,  which  in  turn  is  determined  by  the 
quantity  of  coke  which  it  is  sought  to  produce  in  the  operation 
of  its  plant.  The  result  of  this  manner  of  operation  is  to  produce 
at  times  gas  in  excess  of  the  amount  required  to  serve  its  regular 
customers,  who  are  served  as  customers  by  the  Citizens  Gss  Com- 
pany as  a  public  utility,  and  who  have  at  all  times  the  right  to 
demand  and  require  a  supply  of  all  the  gas  that  they  may  desire 
to  use  at  any  and  all  times.  The  excess  over  this  demand  must 
either  be  wasted  or  sold  to  some  one  or  more  persons  in  some  ad- 
vantageous way,  without  the  right  to  demand  at  any  and  all  times 
a  full  supply  of  all  the  gas  that  may  be  required  by  them.  In  or- 
der to  prevent  waste  and  utilize  this  surplus  gas,  it  is  necessary 
that  the  same  be  sold  at  a  greatly  reduced  price  and  to  someone 
who  can  make  use  of  the  quantity,  be  it  large  or  small,  that  the 
Citizens  Gas  Company  may  be  able  to  supply  in  this  way.  And 
there  is  a  request  by  the  said  Citizens  Gas  Company  to  sell  its 
surplus  gas  under  these  conditions  at  10  cents  per  thousand  cubic 
feet  to  E.  C.  Atkins  &  Company  upon  the  express  agreement  that 
said  company  vnYl  take  all  the  surplus  gas  thus  produced  by  said 
Citizens  Gas  Company  at  said  price,  and  will  not  demand  or  re- 
quire any  more  gas  than  said  surplus  amount,  be  the  same  much 
or  little. 

To  the  end  that  waste  may  not  be  occasioned,  and  that  the  in- 
come thus  derived  may  be  added  to  the  general  income  account  of 
the  Citizens  Gas  Company  for  the  benefit  of  the  same  as  a  public 
utility,  the  Commission  determines  that  the  authority  prayed 
for  should  be  granted. 

It  is  therefore  ordered  by  the  Public  Service  Conmiission  of 
Indiana,  that  the  Citizens  Gas  Company  be,  and  is  hereby,  au- 
thorized to  sell  its  surplus  gas  to  E.  C.  Atkins  &  Company  at  10 
cents  per  thousand  cubic  feet  upon  the  condition  that  E.  C.  At- 
kins &  Company  take  all  of  the  surplus  gas  produced  by  said  Citi- 
zens Gas  Company  over  and  above  that  required  to  supply  its  gen- 
eral public  utility  patronage,  and  that  said  Citizens  Gas  Company 
be  not  required  to  furnish  to  said  E.  C.  Atkins  &  Company  any 
amount  of  gas  other  than  such  surplus  amount  produced  by  it. 

This  order  will  be  effective  until  the  further  order  in  the  prem- 
ises by  the  Commission. 

P.U.R.1917B. 
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HililNOIS  PUBIilO  UTIIilTIES  COMMISSIOX. 

WINNBTKA 

NORTH  SHOES  GAS  COMPANY. 

E.  V.  ORVIS,  COMMISSIONER,  WAUKEQAN, 

NORTH  SHORE  GAS  COMPANY. 
H.  A.  WATSON,  MAYOR,  VILLAGE  OP  AREA, 

V. 

NORTH  SHORE  GAS  COMPANY. 
B.  P.  SCHNAEBELE  et  al.,  TRUSTEES  OP  LIBERTYVILLB, 

V. 

NORTH  SHORE  GAS  COMPANY. 
LAKE  BLUFF 

V. 

NORTH  SHORE  GAS  COMPANY. 
MAX  PRZYBORSKI,  ATTORNEY  FOR  NORTH  CHICAGO, 

V, 

NORTH  SHORE  GAS  COMPANY. 
(Consolidated  Cases  Nob.  2208,  2212,  2312,  2313,  2328,  and  5128.) 

Bates  ^  Oas -^  Agreemetit  ^  Apprav4U  of  Commiesiqn* 

1.  The  Illinois  Commission  approved  an  agreement  between  the 
utility  and  a  number  of  municipalities  served  by  it  fixing  a  reduced 
schedule  of  gas  rates  to  take  effect  January  1,  1917,  providing  for  a 
minimum  bill  of  50  cents  per  month  and  10  per  cent  discount  for 
prompt  payment. 

Service  —  Oas  —  Standards  —  Agreenvent. 

2.  The  Illinois  Commission  approved  an  agreement  between  the 
utility  and  its  consumers  that  the  quality  of  gas  to  be  famished  shall 
be  in  accordance  with  the  standards  of  service  for  gas  approved  by 
the  Commission,  with  the  exception  of  heating  quality  to  be  determined 
according  to  rule  16,  substituting  600  and  566  British  thermal  units 
per  cubic  foot  instead  of  565  and  580,  respectively  provided  for  in  the 
rules. 

P.U.R.1917B. 
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Service -^  Meters  ^  Reconnecting  charge. 

3.  The  Illinois  Commiflsion  approved  an  agreement  between  a  gas 
utility  and  its  oonsnmers  authorizing  a  reasonable  diarge.  for  recon- 
necting the  meters  of  consumers  who  desire  to  make  frequent  changes 
in  the  type  of  meter  employed  in  registering  the  amount  of  gas  used. 

Bates  ^  Prepayment  meters  ^  Financial  disadvantages  ^  Utility  to 
notify  consumer. 

4.  Upon  authorizing  a  gas  utility  to  install  prepayment  meters 
upon  the  request  of  consumers,  and  to  charge  the  net  rate  provided  in 
its  schedule  for  the  first  1,000  cubic  feet,  the  Illinois  Conunission  re- 
quired the  utility  to  distribute  each  month  for  a  period  of  one  year 
to  all  prepayment  consumers  of  more  than  1,000  cubic  feet  of  gas  per 
month,  a  printed  circular  showing  the  financial  disadvantages  of  pre- 
payment gas  meters. 

[December  18,  1916.] 

Complaint  against  the  rates  charged  by  defendant  for  gas; 
the  Commission  approved  an  agreement  betwe^i  the  utility  and 
its  consumers  fixing  a  reduced  schedule  of  rates. 

ShaWy  Conunissioner :  The  complainants  herein,  the  citizens 
of  Winneika;  E.  V.  Orvis,  Wauk^an;  H.  A.  Watson,  village  of 
Area;  R.  P.  Schnaebele  et  al.,  trustees  of  village  of  Libertyville; 
village  of  Lake  Bluflf,  by  William  F.  Cochran,  President;  and 
Max  Przyborski,  attorney  for  North  Chicago, — ^in  1914  filed 
complaint  concerning  the  gas  service  of  the  respondent,  the  North 
Shore  Gas  Company,  a  corporation  engaged,  among  other  things, 
in  the  manufacture,  sale,  and  distribution  of  gas  in  various  mu- 
nicipalities and  places  in  the  state  of  Illinois. 

An  order  was  issued  on  the  8  th  day  of  October,  1914,  for  the 
company  to  file  with  this  Commission  a  complete  inventory  and 
valuation  of  all  properties  used  and  useful  for  the  manufacture 
and  supply  of  gas  in  the  districts  covered  in  the  complaint ;  and 
subsequent  to  the  filing  of  this  inventory  and  a  complete  financial 
statement,  evidence  was  required  to  be  submitted  to  this  Com- 
mission by  the  respondent  and  by  any  of  those  petitioners  who 
desired  to  introduce  testimony  in  the  matter  of  rates.  Following 
this  procedure,  it  was  stated  by  the  Commission,  an  order  would 
be  issued  in  reference  to  the  charges,  at  which  time,  if  found  to 
be  necessary,  a  new  scale  of  rates  would  be  authorized. 

The  respondent  supplies  gas  over  a  large  portion  of  the  Lake 

Shore  district  north  of  Evanston,  this  being,  for  the  most  part, 
P.U.R.IQITB. 
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south  of  Waukegan,  with  some  small  consumption,  however,  im* 
mediately  north  of  that  city. 

According  to  the  annual  report  of  the  respondent,  filed  with 
this  Commission  for  the  year  ending  June  30,  1916,  the  com- 
pany has  an  annual  production  of  gas  slightly  over  450,000,000 
cubic  feet,  the  bulk  of  this  being  produced  in  specially  con- 
structed large-slot  gas  and  coke  ovens,  this  being  augmented,  as 
occasion  requires  during  peak-load  periods,  by  water  gas  prp- 
duoed  at  the  old  plant,  which  is  known  as  the  South  Works. 

All  the  g^  manufactured  in  the  gas*  ovens  at  the  north  plant 
is  taken  to  a  common  distribution  point  at  the  south  plant, 
through  which  the  water  gas  is  fed  into  the  transmission  system, 
at  high  pressure,  after  it  has  been  mixed  with  the  coal  gas  from 
the  coke  ovens. 

The  sales  of  gas  in  the  twelve  months^  period  ended  Jime  30, 
1916,  amounted  to  354,000,000  feet;  and  it  is  a  matter  of  in- 
terest to  note  that  this  annual  sale,  in  point  of  quantity,  ranks 
fourth  in  the  state  of  Illinois.  The  total  gross  revenue  per  con- 
sumer is  in  the  neighborhood  of  $45  per  annum.  The  population 
of  the  district  supplied  is  approximately  42,000,  and  the  number, 
of  consumers  is  10,913,  with  an  increase  over  the  previous  fiscal 
year  of  7.08  per  cent. 

The  maximum  monthly  sendout  of  the  plant  was  40,000,000 
cubic  feet,  and  the  maximum  daily  make  in  the  period  ended 
June  30,  1916,  was  1,587,000  cubic  feet. 

The  company  has  in  use  about  226  miles  of  mains,  most  of 
which  are  steel  or  wrought  iron  to  convey  gas  at  high  pressure 
over  the  large  territory  served  by  this  utility.  Statistics  pre- 
pared by  the  gas  division  of  the  Commission  show  that  there  were, 
in  1916,  forty  eight  consumers  per  mile  of  main,  and  that  these 
consumers  used  on  an  average  nearly  32,500  cubic  feet  of  gas 
per  consumer  per  annum. 

The  district  is  not  very  thickly  populated,  there  being  about 
186  people  per  mile  of  main;  nevertheless  the  territory  is  well 
saturated,  there  being  only  3.8  people,  on  an  average,  to  each 
meter. 

Following  the  issuance  of  the  order  upon  the  utility,  to  file 

with  the  Commission  a  complete  inventory  and  valuation  of  all 

properties  used  in  giving  gas  service  in  the  territory  supplied, 
P.U.R.1917B. 
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the  company  found  it  necessary  to  ask  for  an  extension  of  time 
in  which  to  prepare  the  data  required  to  make  a  showing  upon 
which  the  Commission  cotld  make  findings  and  enter  an  order. 

After  the  filing  of  the  inventory,  the  Commission  directed  its 
chief  of  gas  division  to  make  a  preliminary  investigation  of  the 
property^  an  examination  of  the  accounts  and  statistical  data, 
and  a  check  on  the  inventory  prepared  by  the  respondent  In 
the  meantime,  however,  negotiations  had  been  carried  on  between 
the  respondent  company,  on  the  one  hand,  and  representatives 
of  the  various  municipalities  and  places,  on  the  other  hand,  from 
which  it  appeared  that  there  was  a  prospect  of  the  case  being 
settled  by  agreement  among  the  parties  concerned. 

To  meet  the  convenience  of  the  parties  directly  interested  in 
this  case,  dates  were  set  for  hearings  from  time  to  time,  and 
at  these  the  various  parties  interested  were  represented  personal- 
ly or  by  counsel. 

On  November  29,  1916,  a  hearing  was  held  in  the  Chicago 
offices  of  this  Commission,  at  which  appearances  were  made  on 
behalf  of  several  of  the  municipalities  and  places  served  by  gas, 
and  also  by  representatives  of  the  respondent  the  North  Shore 
Gtes  Company. 

At  that  final  hearing  it  appeared  possible  the  city  of  Wau- 
k^an,  through  its  counsel,  would  agree  to  effect  a  compromise, 
to  have  the  schedule  of  gas  rates  authorize  the  respondent  to 
charge  for  the  first  1,000  cubic  feet  sold,  per  consumer  per  month, 
$1  net;  the  next  10,000  feet  at  90  cents;  the  next  89,000  feet 
at  80  cents;  and  the  next  100,000  feet  at  70  cents;  all  over 
200,000  feet,  60  cents  per  thousand ;  minimum  bill,  50  cents  per 
meter  per  month. 

Mr.  Arthur  Bulkley,  on  behalf  of  the  city  councils  of  Wau- 
kegau.  Area,  and  Libertyville,  respectively,  stated  such  a  sched- 
ule of  rates  would  be  satisfactory  in  those  particular  districts; 
and  the  other  parties  interested  also  stated  the  schedule  would  be 
acceptable  to  them. 

It  appeared  at  this  hearing  that  the  main  point  of  difference 
between  the  complainants  and  the  respondent  was  in  reference  to  ► 
the  point  or  step  in  the  block  rate  at  which  the  $1  charge  for  gas 
would  change  to  90  cents  per  M  cubic  feet. 

As  a  result  of  the  discussion  at  the  hearing  of  November  29, 
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191 6,  a  definite  proposition  was  made  on  belialf  of  the  citizens 
by  their  representatives,  and  the  company  thereupon  asked  time 
to  consider  this  offer. 

A  reasonable  amount  of  time  was  requested  by  the  respondent 
in  order  to  figure  out  the  results  that  might  be  expected  to  follow 
the  introduction  of  the  new  schedule  of  rates  suggested  by  the 
petitioners ;  and  a  definite  time  of  ten  days  was  afterwards  stated 
by  the  respondent  to  be  sufficient  for  the  purpose. 

The  Commissioner  in  charge  agreed  to  this  time  being  al- 
lowed provided  the  company  would  agree  that  the  rates  finally 
arrived  at  would  become  effective  as  of  January  1,  1917. 

Summing  up  the  testimony,  the  schedule  agreed  upon  by  the 
municipajities  in  their  offer  to  the  respondent  was  as  follows: 

GAS  RATES— STANDARD  METERS. 

The  first       1,000  ft $1.10  gross,  $1.00  net  per  thousand  cu.  ft. 

The  next     10,000  ft 1.00  gross,    0.90  net  per  thousand  cu.  ft. 

The  next     89,000  ft 0.90  gross,    0.80  net  per  thousand  cu.  ft. 

The  next  100,000  ft 0.80  gross,    0.70  net  per  thousand  cu.  ft. 

AH   over 0.70  gross,    0.60  net  per  thousand  on.  ft. 

Minimiun  BiU — 30  cents  per  meter  per  month. 

Bills  to  be  sent  out  on  or  before  the  first  of  the  month,  and  if  paid  on 
or  before  the  10th  of  the  month,  a  discount  of  10  cents  per  thousand  cubic 
feet  would  be  allowed,  making  the  net  rates  as  shown  in  tne  above  table. 

GAS  RATES— PREPAYMENT  METER  RATES. 
AU  gas  sold  through  prepayment  meters  to  be  diarged  at  $1  per  thousand 
cubic  feet,  net» 

It  was  thereupon  agreed  that  the  company  would  advise  the 
Commission,  on  or  before  the  11th  day  of  December,  1916,  as  to 
whether  or  not  it  would  accept  the  compromise  rate  agreed  upon 
by  the  municipalities. 

In  the  event  the  compromise  rate  was  not  accepted,  it  was  un- 
derstood that,  without  further  preliminary  hearings,  the  rate 
investigation  would  be  proceeded  with  by  the  Commission. 

On  December  8,  1916,  the  respondent,  through  its  attorney, 
Everett  L.  Millard,  informed  the  Commission,  in  writing,  that 
the  North  Shore  Gas  Company  had  agreed  to  accept  the  schedule 
of  rates  agreed  upon  by  the  municipalities  affected,  and  that  this 
schedule  would  go  into  effect  on  January  1,  1917,  as  follows: 

GAS  RATES— STANDARD  METERS. 
Consumption  Per  Month  Per  Meter. 

Minimum  bill     $0.50  per  month 

Firgt      1,000  feet  1.00  net  per  M,  $1JL0  gross  per  M 
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Next    10,000  feet 00  net  per  M,  1.0«  gross  per  M 

Next     89,000  feet 80  net  per  M,  .90  gross  per  M 

Next  100,000  feet   70  net  per  M,  .80^  gross  per  M 

All  OTer  200,000  feet  .60  net  per  M,  .70  gross  per  M 

PREPAYMENT  METERS. 
All  gas  served  through  prepayment  meters  at  the  net  rate  of  $1  per  1,000 
cubic  feet. 

On  December  12,  19  J  6,  the  Commissioner  in  charge  of  this 
case  notified  the  various  parties  aflfected  by  the  proposed  new 
schedule  of  rates  that  an  order  would  be  prepared  in  accordance 
with  the  agreement 

[1]  In  entering  the  order  below  permitting  the  new  schedule 
of  rates  to  become  effective  as  set  forth  in  the  agreement  between 
the  parties  affected,  the  Commission  justifies  its  action  on  the 
ground  that  the  rates  which- are  to  take  effect  January  1,  1917, 
will  mean  an  immediate  reduction  in  the  bills  rendered  for  gas 
service  in  the  territory  served  by  the  respondent,  said  rates  hav- 
ing been  reached  by  agreement  with  representatives  of  the  gas- 
consuming  public  in  Waukegan,  Winnetka,  Glencoe,  Deerfield, 
Lake  Bluff,  Highland  Park,  North  Chicago,  Lake  Forest,  Lib- 
ertyville,  Highwood,  and  Area,  as  well  as  the  interv^iing  terri- 
tory in  which  respondent  company  operates. 

[2]  It  was  agreed  by  the  various  parties  connected  with  this 
ciase  that  the  quality  of  gas  to  be  furnished  shall  be  in  accordance 
with  the  rules  establishing  standards  of  service  for  gas  and  elec- 
tric utilities  (adopted  by  the  Commission  and  effective  November 
1,  1914),  with  the  exception  of  the  heating  quality,  which  is  to 
be  determined  according  to  rule  16,  substituting  for  "565  British 
thermal  units''  600  Briti^  thermal  units  per  cubic  foot,  and  for 
"530  British  thermal  units"  565  British  thermal  units  per  cubic 
foot. 

[3]  During  a  discussion  of  the  question  concerning  the  pro- 
priety of  making  a  charge  for  reconnecting  the  meters  of  con- 
sumers who  desire  to  make  frequent  changes  in  the  type  of  meter 
employed  in  registering  the  amount  of  gas  used,  it  was  agreed 
that  there  should  be  a  reasonable  charge  made  by  the  respondeait 
for  the  cost  incurred  in  meeting  the  wishes  of  said  consumers. 

At  any  future  time,  the  question  of  the  reasonableness  of  the 
gas  rates  charged  by  the  respondent  in  the  aforementioned  terri- 
tory may  be  taken  up  by  llie  Conunission,  on  its  own  motion,  or 
upon  complaint  as  prescribed  by  statute,  t.  e.,  §  64  of  the  Public 
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Utilities  Commission  Law  (approved  June  30,  1913,  and  effec- 
tiye  January  1,  1914). 

It  is  therefore  and  for  the  foregoing  reasons  ordered  that  in 
accordance  with  the  agreement  entered  into,  based  upon  the 
offer  made  by  the  municipalities  affected  (said  offer  having  been 
accepted  in  writing  by  the  company,  under  date  of  December 
8,  1916,  in  accordance  with  the  arrangement  made  at  the  hearing 
before  this  Commission  on  November  29,  1916),  the  respondent 
in  this  case  shall  amend  its  present  schedule  of  rates  for  gas  in 
the  city  of  Waukegan  and  contiguous  territory  now  served  by  said 
respondent,  including  Winnetka,  Glencoe,  Deerfield,  Lake  Bluff, 
Highland  Park,  North  Chicago,  Lake  Forest,  Libertyville,  High- 
wood,  and  Area,  to  be  effective  January  1,  1917,  and  to  conform 
to  the  following : 

RATES  APPLYING  TO  STANDARD  METER  SERVICE, 
Consumption  Per  Month  Per  Meter. 

Minimum  bill    $0.50  per  month 

First      1,000  feet 1.00  net  per  M,  $1.10  gross  per  M 

Next     10,000  feet    90  net  per  M,     1.00  gross  per  M 

Next    89,000  feet 80  net  per  M,      .90  gross  per  M 

Next  100,000  feet    70  net  per  M,      .80  gross  per  M 

All  oner  200,000  feet 60  net  per  M,      .70  grots  per  M 

DUooun4. 

A  prompt  payment  discount  of  10^  per  thousand  cubic  feet  of  gas  shall 
be  allowed  on  all  bills  paid  within  ten  days  after  rendition  of  the  state- 
ment 

PREPAYMENT  METERS. 
All  gas  served  through  prepayment  meters  at  the  net  rate  of  $1  per  1,000 
cubic  feet. 

The  C<Hninission  does  not  at  this  time  find  that  the  rates  ap- 
proved are  reasonable,  nor  does  it  commit  itself  to  the  form  of 
rates  as  a  correct  basis  of  charges  for  gas  service. 

[4]  It  is  further  ordered  that,  applicable  in  said  territory,, 
the  North  Shore  Gas  CJompany  shall  be  granted  the  right  to  in- 
stall so-called  prepayment  gas  meters,  npon  the  request  of  any 
consumer  or  applicant,  and  to  continue  in  service  the  present 
prepayment  meters  as  long  as  such  meters  are  desired  by  the  con- 
sumers, and  shall  hereafter  be  permitted  to  charge  for  all  gas 
served  through  prepayment  meters  the  net  rate  of  $1  per  thou- 
sand cubic  feet  of  gas ;  that  for  the  purpose  of  enlightening  pre- 
payment consumers  as  to  gas  rates,  the  North  Shore  Gas  Com- 
pany shall  distribute  to  all  prepayment  consumers  of  more  than 
P.U.R.1917B. 
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1,000  cubic  feet  of  gas  per  month,  a  printed  circular  captioned 
"Eeduced  Bills  for  Gas  May  Be  Secured  by.  Changing  from  a 
Prepayment  Meter  to  a  Standard  Credit  Meter."  This  printed 
circular  is  to  contain  a  brief  and  simple  statement  of  the  financial 
disadvantages  of  prepayment  gas  meters,  and  is  to  be  distributed 
to  the  said  prepayment  consumers  once  a  month,  when  the  pre- 
payment meter  is  read  by  the  meter  collector,  and  shall  continue 
to  be  so  distributed  for  a  period  of  at  least  one  year. 

It  is  finally  ordered  that  in  the  event  a  consumer  (present  or 
new)  orders  a  prepayment  meter  to  be  installed  upon  his  prem- 
ises, and  subsequently  requests  that  a  change  be  made  to  a 
standard  credit  meter,  within  one  year  after  the  installation  of 
the  said  prepayment  meter,  the  IN'orth  Shore  Gas  Company  shall 
be  required  to  charge  such  consumer  a  reasonable  amount  to  cover 
the  labor  cost  involved  in  supplanting  the  prepayment  meter 
with  a  standard  credit  meter;  provided,  that  nothing  in  this  para- 
graph shall  be  construed  to  permit  the  said  North  Shore  Gas 
Company  to  make  a  charge  for  the  original  installation  of  a 
prepayment  meter;  and  further  provided,  any  meter  which  may 
have  been  in  service  for  one  year  or  more  shall  be  supplanted  by 
the  alternative  standard  type  of  meter  without  any  charge  to  the 
consumer,  if  requested  by  the  consumer. 


IOWA  BOARD  OF  RAILROAD  COMMISSIONERS. 

BE  ELBCTEICAL  INTEEFERBNCE  BETWEEN  TEANS- 
MISSION,  TELEPHONE,  -AND  TELEQEAPH  LINES. 

Franchises  —  Juriadictian  of  Oomfnission  —  High'Voltage  transwUa" 
sion  lines  ^ConsPruetian  and  operation, 

1.  The  Iowa  Commission  has  jurisdiction  to  grant  franchises  for 
power  transmission  lines  and  also  to  prescribe  the  construction,  main- 
tenance, and  operation  of  such  properties  outside  of  cities  and  towns 
as  are  owned  by  companies  obtaining  franchises  from  the  Commissioa. 

Franchises  ~  Du$y  of  Comn^iesion  —  Bigh*voltag€  electric  line  — 
Highivai0s  occupied  hy  telephone  line. 

2.  A  Public  Service  Commission  is  not  warranted  in  forbidding  a 
high-voltage  transmission  line  from  occupying  a  public  highway  used 
by  telephone  and  telegraph  lisee,  merdy  because  it  would  interfere  with 
the  operation  of  such  lines,  where  the  expense  of  procuring  private 
rights  of  way  or  a  more  circuitous  route  would  be  large  or  prohibitive, 
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and  where  a  comparativelj  small  expenditure  on  the  telephone  and 
telegraph  lines  would  so  reduce  the  interference  as  to  enable  all  lines 
to  be  maintained  along  the  highway. 
Electricity  ^^  Telephones -^  Construction  of  lines -^  Parallels, 

3.  Parallels  of  transmission  and  telephone  lines  should  be  avoided, 
if  possible  to  do  so  without  a  large  expense,  but  where  it  is  necessary 
to  have  a  parallel,  the  two  lines  should  be  separated  by  the  width  of  the 
highway. 

Apportionment  ^  Expenses -^  Elimination   of   electrical   interference 
on  public  hightoays  —  Street  railways  — >  Telephones, 

4.  The  liability  for  the  cost  of  eliminating  electrical  interference 
between  high-voltage  lines  of  street  railways  and  power  companies  and 
the  lines  of  telephone  and  tel^raph  companies  occupying  the  public 
highways  falls  upon  the  company  having  the  inferior  right  to  use  the 
highway,  the  rights  of  electric  railways  and  other  companies  facilitat- 
ing ordinary  travel  always  being  superior  to  those  of  a  telephone  or  tele- 
graph company  irrespective  of  priority  of  occupancy,  and  the  rights  of 
companies  not  connected  with  public  travel  depending  upon  priority 
of  occupancy. 

Apportionment^^ Expenses,-^ Elim^ination   of   electrical   interference 

—  Electric  railways  —  Telephones, 

6.  An  electric  railway  or  other  company  connected  with  public 
travel  has  no  superior  right  as  to  any  interference  occasioned  by  the 
leakage  of  electricity  spreading  out  beyond  the  public  highways  to  tele- 
phone receivers  of  private  parties  on  their  own  premises. 
Apportionment  ^  Expenses  ^  Elimination   of   electrical   interference 

—  Electric  railways  —  Telephones, 

6.  The  cost  of  eliminating  electrical  interference  between  a  tele- 
phone line  and  an  electric  railway  off  of  a  public  highway  must  be 
borne  by  the  company  Altering  the  field  last. 

Franchises  —  Jurisdiction  of  Commission  —  High-voUage  transmiS' 
sion  lines  ^  Construction  and  operation, 

7.  Although  the  Iowa  Commission  has  no  power  to  order  a  tele- 
phone company  to  install  a  metallic  circuit  or  the  McCluer  device;  to 
move  its  line  to  the  other  side  of  the  highway,  to  fix  up  its  line  nor  to 
transpose  its  wires,  for  the  purpose  of  eliminating  electrical  interfer- 
ence from  a  high-voltage  transmission  line,  and  has  no  power  to  award 
or  collect  damages  nor  to  enforce  contracts,  it  has  power  to  prescribe 
conditions  upon  which  transmission  line  franchises  shall  be  granted 
with  reference  to  the  construction,  maintenance,  and  operation  of  such 
lines,  which  it  will  exercise  for  the  protection  of  telephone  and  tele- 
graph lines,  from  imreasonable  electrical  interference,  provided  the  lat- 
ter do  their  part  to  assist  in  the  elimination  of  such  interference. 

'Electricity  —  Transm,ission  lines  —  Construction  —  Rules, 

8.  The  Iowa  Commission  established  rules  for  the  construction  of 
overhead  high-tension  lines  of  electric  companies  and  electric  railways 
crossing  or  paralleling  telephone  and  telegraph  lines,  and  for  crossings 
of  electric  light  and  power  lines  over  railroads. 

(GniHER,  Commissioner,  dissents  in  pari.) 

[December  30,  1916.] 
P.U.R.1917B.  51 
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Geneeal  investigation  of  electrical  interference  between  high- 
voltage  transmission  lines  and  telephone  and  telegraph  lines;  or- 
der establishing  rules  for  the  construction  of  high-tension  lines 
crossing  or  paralleling  telephone  and  telegraph  lines  and  for 
crossings  of  electric  light  and  power  lines  over  railroads. 

Appearances:  John  A.  Eeed,  of  Cedar  Eapids,  Iowa,  for  the 
Iowa  Railway  &  Light  Company;  J.  C.  Hume,  of  Cummins, 
Hume,  &  Bradshaw,  Des  Moines,  Iowa,  for  Transmission  Lines ; 
H.  L.  Beyer,  of  Grinnell,  Iowa,  P.  C.  Holdoegel,  of  Rockwell 
City,  Iowa,  and  C.  C.  Deering,  of  Des  Moines,  Iowa,  for  Iowa 
Independent  Telephone  Association;  H.  W.  Byers,  of  Clark, 
Byers,  &  Hutchinson,  Des  Moines,  Iowa,  for  Ingham  Township 
Mutual  Telephone  Company,  Dumont,  Iowa,  Salina  Switchboard 
Association,  East  Pleasant  Plain,  Iowa,  West  Point  Mutual, 
Bristow,  Iowa,  Fenton  Mutual  Telephone  Company,  Fenton, 
Iowa,  Farmers  Mutual  Telephone  Company,  Jefferson,  Iowa, 
Wesley  Chapel  Telephone  Company,  Silver  City,  Iowa,  Lock- 
ridge  Telephone  Company,  Lockridge,  Iowa,  Shell  Rock  Ex- 
change, Clarksville,  Iowa,  Charles  City  &  Farmers  Mutual  Tele- 
phone Company,  Charles  City,  Iowa,  Springville  Switchboard 
Company,  Springville,  Iowa,  Farmers  Mutual,  Birmingham, 
Iowa,  Willow  Telephone  Company,  Gilman,  Iowa,  Farmers  & 
Business  Mutual,  Grand  Mound,  Iowa,  Farmers  Mutual,  Jesup, 
Iowa,  Central  Telephone  Company,  Le  Grand,  Iowa,  Albert  City 
Farmers  Telephone  Company,  Albert  City,  Iowa,  Archer  &  Fil- 
by  &  Primghar  Telephone  Company,  Archer,  Iowa,  Woodbum  & 
Jay  Telephone  Company,  Woodburn,  Iowa,  Butlerville  Tele- 
phone Company,  Montour,  Iowa,  Laurens  Telephone  Company, 
Laurens,  Iowa,  Grant  Township  Mutual  Telephone  Company, 
Boxholm,  Iowa,  Emerson  Mutual  Telephone  Company,  Geo. 
Cross,  Mgr.,  Fayette  County  Mutual  Telephone  Company,  F.  A. 
Kiel,  President ;  J.  L.  Parrish,  of  Parker,  Parrish,  &  Miller,  Des 
Moines,  Iowa,  for  Iowa  Telephone  Company,  Subsidiary  Ameri- 
can Telephone  &  Telegraph  Company ;  W.  W.  Stearns,  of  Charles 
City,  Iowa,  for  Northern  Iowa  Gas  &  Electric  Company ;  C.  A. 
Butcher,  of  Cedar  Falls,  Iowa,  for  Cedar  VaUey  Light  &  Power 
Company;  A.  W.  Jones,  of  Peterson,  Iowa,  for  Peterson  Power  & 
Milling  Company ;  M.  Silverman,  of  Chicago,  Illinois,  for  Kim- 
ball-McKinney  Syndicate;  Jesse  A.  Miller,  of  Des  Moines,  Iowa, 
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for  Western  Union  Telegraph  Company;  C.  Shaw,  of  Chicago, 
Illinois,  for  Postal  Telegraph  Company ;  James  C.  Davis,  of  Des 
Moines,  Iowa,  for  Chicago  &  Northwestern  Eailway  Company; 
A.  J.  Farrelly,  of  Des  Moines,  Iowa,  for  Chicago  &  Northwestern 
Railway  Company;  F.  W.  Sargent,  of  Des  Moines,  Iowa,  for 
Chicago,  Rock  Island,  &  Pacific  Railway  Company ;  F.  Roblin, 
of  Des  Moines,  Iowa,  for  Chicago,  Rock  Island,  &  Pacific  Rail- 
way Company;  H.  G.  Morgan  for  Illinois  Central  Railroad; 
Frank  Lane,  of  Decatur,  Illinois,  for  Wabash  Railroad ;  W.  F. 
Stipe  for  Farmers'  Telephone  Company,  of  Clarinda,  Farmers' 
Mutual  Assessment  Associatipn  of  Page  County,  Emerson  Mu- 
tual Telephone  Company  of  Mills  County ;  F.  Q,  Stuart  for  Lw- 
cas  County  Mutual  Telephone  Company,  and  its  associated  com- 
panies, 35  or  40  in  number;  J.  F.  Eisele,  of  Malcom,  Iowa,  for 
Malcom  Central  Telephone  Company;  Harold  S.  Osborne,  of 
New  York  City,  Telephone  Engineer,  American  Telephone  & 
Telegraph  Company;  J.  M.  Drabelle,  of  Cedar  Rapids,  Iowa, 
Electrical  Engineer^  Iowa  Railway  &  Light  Company;  Robert 
A.  Chetwood,  of  New  York  City,  Plant  Engineer,  Western  Union 
Telegraph  Company;  Wm.  Bennett  (C.  &  N.  W.  Ry.  Co.), 
Chicago,  Illinois;  C.  H.  Hubbell  (C.  R.  I.  &  P.  Ry.),  Chicago, 
Dlinois;  E.  A.  Patterson  (C.  M.  &  St  P.  Ry.),  Milwaukee,  Wis- 
consin; F.  T.  Wilbur  (Illinois  Central  R-  R.),  and  J.  P.  Church 
(Wabash  Railroad),  Decatur,  Illinois,  for  Association  of  Railway 
Telegraph  Superintendents;  Wm.  G.  Raymond,  of  Iowa  City, 
Iowa,  Dean  Electrical  Engineering  Department,  University  of 
Iowa;  O.  J.  Ferguson,  of  Lincoln,  Nebraska,  Professor  of  Elec- 
trical Engineering,  University  of  Nebraska;  A.  H.  Ford,  of 
Iowa  City,  Iowa,  Professor  of  Electrical  Engineering,  Univer- 
sity of  Iowa;  R.  H.  Fair,  of  Omaha,  Nebraska,  Construction 
Engineer,  Iowa  Telephone  Company;  Kenneth  L.  Wilkinson, 
of  East  Orange,  New  Jersey,  American  Telephone  &  Telegraph 
Company;  John  Leisenring,  Electrical  Engineer,  Illinois 
Traction  System ;  C.  A.  Sears,  of  Keokukj  Iowa,  General  Super- 
intendent, Mississippi  River  Power  Company;  John  B. 
Taylor,  Consulting  Engineer,  appearing  as  witness  for  Iowa 
Railway  &  Light  Company;  G.  W.  Gordon,  of  Oskaloosa, 
Iowa,  Manager  Oskaloosa  Home  Telephone  Company;  F.  E. 
Ferguson,  of  Laurens,  Iowa;  F.  D.  Hall  of  Springville,  Iowa; 
P.U.R.1917B. 
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Edwin  Gayther,  of  Charles  City,  Iowa,  Secretary,  Charles 
City  &  Mutual  Farmers'  Telephone  Company ;  N.  Frederickson, 
of  Guthrie  Center,  Iowa;  Thomas  H.  Doogan,  of  Lockridge, 
Iowa,  President,  Lockridge  Telephone  Company;  D.  W.  Crofut, 
of  Le  Grand,  Iowa;  L.  F.  Evans,  of  Clarinda,  Iowa,  Manager, 
Farmers'  Mutual  Telephone  Company;  George  Cross,  of 
Emerson,  Iowa,  for  the  Emerson  Mutual  Telephone  Company; 
E.  L.  Gaines,  of  Montezuma,  Iowa,  Local  Manager,  Interior 
Telephone  Company;  A,  J.  Adams,  of  Chariton,  Iowa,  Plant 
Manager,  Lucas  County  Mutual  Telephone  Company ;  F.  D. 
Mahoney,  of  Charles  City,  Iowa,,  Manager,  Cedar  Valley  Hy- 
draulic Company;  W.  C.  Robinson,  of  Des  Moines,  Iowa,  Elec- 
trical Engineer,  Des  Moines  Electric  Company;  T.  J.  Rupe,  of 
Des  Moines,  Iowa,  Engineer,  Iowa  Telephone  Company. 

(The  representatives  of  a  large  number  of  other  telephone 
companies  were  present;  but  they  failed  to  enter  their  appear- 
ances of  record.) 

By  the  Board:  The  evidence  in  this  proceeding  conclusively 
shows  that  prior  to  the  advent  of  the  high-power  transmission 
lines  on  the  public  highways  of  this  state,  the  metallic  circuit  and 
grounded  circuit  telephone  and  telegraph  lines  which  were  in 
good  physical  condition  were  giving  satisfactory  service  to  their 
patrons.  The  same  is  true  at  the  present  time  of  such  telephone 
and  telegraph  lines  as  are  not  paralleled  in  close  proximity  for  a 
considerable  distance  by  high-power  transmission  lines.  The 
said  transmission  lines  have  very  seriously  interfered  with  the 
operation  of  such  telephone  lines,  frequently  rendering  it  very 
difficult,  and  occasionally  impossible,  to  use  the  telephones,  un- 
less certain  changes  are  made  in  the  location  and  construction  of 
either  or  both  the  transmission  and  telephone  lines.  A  substan- 
tial interference  has  also  been  occasioned  on  telegraph  lines,  un- 
less certain  precautions  are  taken. 

The  chief  question  raised  in  this  investigation  concerns  the  is- 
sue as  to  who  shall  bear  the  costs  of  any  changes  that  may  be  re- 
quired in  telephone  and  telegraph  lines,  where  crossings  or  par- 
allels with  transmission  lines  may  occur,  in  order  to  reduce  the 
hazard  or  interference  which  otherwise  would  exist.  This  pre- 
sents a  new  issue  for  this  Commission  to  determine ;  and  we  can 

find  but  few  decisions  by  other  tribunals  very  closely  in  point. 
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[1]  By  chapter  174  of  the  Acts  of  the  Thirty-Fifth  General 
Assembly,  this  Commission  was  given  power  to  grant  franchises, 
on  such  reasonable  terms  as  it  mi^t  prescribe,  to  companies  or^ 
ganized  for  the  purpose  of  constructing  and  operating  high-pow- 
er transmission  lines  within  the  state  of  Iowa.  Our  jurisdiction 
extends  also  over  the  construction,  maintenance,  and  operation  of 
such  properties  outside  of  cities  and  towns  as  are  owned  by  com- 
panies obtaining  franchises  from  this  Commission. 

During  the  past  few  years  a  large  number  of  transmission 
lines  have  been  constructed  in  the  state. 

Recently  many  complaints  have  been  made  to  the  Commission 
by  telephone  companies  that  great  injury  was  being  done  to  them 
by  these  transmission  lines,  where  parallels  existed.  Because  of 
the  large  number  of  these  complaints,  their  similarity,  and  the 
complicated  and  technical  character  of  some  of  the  questions  in- 
volved, this  Commission  set  the  whole  subject  of  electrical  inter- 
ference for  a  general  investigation.  A  notice  was  issued  to  all 
interested  parties.  A  copy  of  this  notice,  together  with  a  set  of 
rules  as  to  matters  not  seriously  controverted,  will  be  found  in  a 
footnote  (note  A).  These  rules  are  hereby  adopted.  They  con- 
tain several  broad  generalizations  which  will  have  to  be  further 
interpreted  when  it  comes  to  applying  them  to  particular  cases ; 
and  they  deal  very  little  with  actually  contested  questions  of 
lai^e  importance. 

At  the  omclusion  of  the  investigation  a  committee  was  ap- 
pointed to  endeavor  to  find  other  remedies  for  the  interference 
complained  about ;  but  up  to  the  present  time  no  successful  solu- 
tion of  the  problem  has  been  presented  to  the  Commission. 

In  order  to  intelligently  consider  the  principal  question  at  is- 
sue in  this  proceeding,  it  wiH  be  necessary  to  know  some  of  the 
facts  connected  with  the  telephone,  telegraph,  and  transmission 
line  industries  in  this  state,  as  these  facts  were  developed  at  the 
hearing.  This  evidence  has  been  made  of  record,  and  will  be  of 
much  value  in  our  future  investigations  as  an  administrative  tri- 
bunal. For  our  present  purposes  we  need  only  state  a  few  con- 
clusions of  fact,  established  by  the  weight  of  the  evidence  pre- 
sented. 

By  the  term  "transmission  line  industry,"  we  refer  to  the 

transmission  by  wire  of  high  voltages  of  electricity  (ranging 
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from  5,000  to  110,000,  and  more  in  some  instances)  for  light, 
heat,  and  power,  the  same  being  sold  to  cities  or  individuals  at 
points  somewhat  distant  from  the  place  of  production. 

Interference  between  electric  lines  results  either  from  conduc- 
tion or  induction.  We  were  assured  by  eminent  experts  who  took 
the  stand  and  were  uncontradicted,  that  all  forms  of  electrical  in- 
terference come  under  one  of  these  classes  or  the  other.  Conduc- 
tion is  the  result  of  direct  electrical  contact  between  two  circuits. 
An  example  of  this  is  where  two  currents  return  partially  or  whol- 
ly through  the  earth,  using  the  ground  as  a  part  of  the  electrical 
circuit  in  either  case.  This  permits  actual  contact  of  the  cur- 
rents. Induction  is  the  transfer  of  electrical  energy  from  one 
circuit  through  the  air,  inducing  a  current  in  another  circuit 
Inductive  effects  are  not  produced  by  a  constant  current,  but  are 
produced  by  an  alternating  or  varying  current  In  these  defi- 
nitions we  have  used  the  language  of  witnesses  in  this  case. 

In  this  discussion  we  will  use  the  term  "substantial  interfer- 
ence" as  meaning  an  interference  of  that  magnitude  which 
causes  a  real  damage  of  a  positive  and  definite  character  to  the 
operation  of  a  telephone  or  telegraph  line,  rendering  it  impossi- 
ble for  the  said  line  to  give  reasonably  satisfactory  service  to  its 
patrons. 

Incidental  interference  is  that  amount  which  will  always  exist 
where  there  is  a  parallel  of  electric  lines,  but  which  is  not  of  suf- 
ficient magnitude  to  prevent  each  company  from  rendering  reason- 
ably satisfactory  service  to  its  patrons.  We  cannot  hope  to  elim- 
inate all  interference,  and  a  transmission  line  company  should 
not  be  held  liable  for  injury  suffered  by  reason  of  vi^at  we  have 
described  as  incidental  interference,  for  that  is  one  of  the  in- 
conveniences that  must  be  endured  for  the  sake  of  other  benefits 
that  may  inure  to  society. 

In  this  investigation  we  are  only  concerned  with  the  situation 
outside  of  cities  and  towns,  as  that  is  the  extent  of  our  jurisdic- 
tion.   The  interference  occurs  chiefly  in  the  public  highways. 

Prior  to  the  coming  of  the  high-power  transmission  line,  we 
have  had  in  our  public  highways  the  wires  of  the  Iowa  Telephone 
Company  (a  part  of  the  American  Telephone  &  Telegraph  Com- 
pany), the  Postal  Tel^raph  &  Cable  Company,  independent  tele- 
phone companies,  the  AVestern  Union  Telegraph  Company,  many 
r.u.u.ioiTB. 
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electric  lighting  companies,  several  thousand  farmers'  telephone 
companies,  and  a  few  intemrban  railroads.  Complaints  about 
interference  between  these  systems  were  not  f requent^  so  far  as 
we  are  advised. 

One  of  the  attorneys  for  the  transmission  lines  in  this  proceed- 
ing (Mr.  J.  C.  Hume,  of  the  firm  of  Cummins,  Hume,  &  Brad- 
shaw)  stated  in  his  brief  filed  with  the  Commission:  "It  is  a 
matter  of  common  knowledge,  however,  that,  at  the  present  time, 
practically  the  only  interferences  of  electric  lines  upon  the  rural 
roads  of  Iowa  are  those  where  high-tension  transmission  lines  of 
electric  companies  interfere  with  the  low-tension  lines  of  tele- 
phone and  telegraph  companies." 

A  high-power  transmission  line  gathers  electrical  energy  in 
large,  non-natural,  and  turbulent  quantities,  capable  of  causing 
instant  death  under  some  circumstances,  and  frequently  render- 
ing very  great  interference  with  the  satisfactory  operation  of  tele- 
phone and  telegraph  lines  in  close  proximity  to  them. 

On  the  other  hand,  like  many  other  forces  of  nature,  this  pow- 
erful electric  fluid  or  energy  gathered  in  large  quantities,  when 
properly  harnessed  and  safeguarded,  is  capable  of  rendering  a 
great  service  to  humanity.  For  that  reason  we  must,  if  possible, 
make  way  for  its  economical  development  and  use. 

The  type  of  construction  for  telephone  lines  generally  prevail- 
ing within  the  cities  and  towns  of  Iowa  is  the  metallic  circuit. 

The  type  of  construction  of  telephone  lines  generally  prevail- 
ing in  Iowa  outside  of  cities  and  towns  is  the  grounded  circuit. 

The  type  of  construction  of  telegraph  lines  prevailing  in  this 
state,  both  inside  and  outside  of  cities  and  towns,  is  the  grounded 
circuit. 

The  metallic  circuit  is  the  one  generally  adopted  by  the  branch 
of  the  American  Telephone  &  Telegraph  Company  on  its  rural 
lines  as  well  as  city  lines  operating  in  Iowa.  But  their  percent- 
age of  rural  lines  in  this  state  is  extremely  small;  it  was  esti- 
mated at  the  hearing  that  this  did  not  exceed  1  or  2  per  cent. 

At  the  present  time  there  are  probably  between  150,000  and 
200,000  rural  telephones  in  Iowa.  And  it  was  testified,  without 
contradiction,  that  over  95  per  cent  of  these  are  on  grounded 
circuits. 

There  were  some  peculiar  conflicts  in  the  evidence  as  to  the 
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satisfactory  character  of  the  service  ordinarily  rendered  by  a 
grounded  circuit  telephone  line.  Some  of  the  officials  and  ex- 
perts of  the  transmission  line  companies  testified  that  a  grounded 
circuit  line  was  physically  incapable  of  giving  good,  satisfactory 
service  to  its  patrons ;  while  other  experts  in  the  employ  of  these 
transmission  line  companies  testified  that  they  knew  of  grounded 
circuit  telephone  lines  rendering  good,  satisfactory  service,  al- 
though they  were  paralleled  by  high-power  transmission  lines  for 
several  miles.  It  was  claimed  that  the  grounded  circuit  telephone 
line  was  rapidly  disappearing  in  the  east.  One  expert  from  New 
York  city  testified  that  he  could  not  remember  of  ever  seeing  a 
grounded  circuit  telephone  line  in  New  York,  Pennsylvania,  or 
the  New  England  states.  Later  this  same  gentleman  stated,  in 
answer  to  a  question  by  a  member  of  the  Commission,  that  he 
could  not  remember  of  ever  seeing  a  metallic  circuit  telephone  line 
in  those  states.  He  had  seen  rural  telephone  lines  there,  but  not 
so  as  to  distinguish  between  them,  whether  they  were  metallic  or 
grounded  circuits. 

As  a  matter  of  fact,  the  telephone  industry  has  received  its 
highest  development  in  the  state  of  Iowa.  The  number  of  tele- 
phones per  1,000  inhabitants  in  Iowa  is  almost  double  the  aver- 
age in  the  United  States.  The  number  of  telephones  per  1,000 
inhabitants  in  the  state  of  Iowa,  according  to  a  special  report  of 
the  Census  Bureau  in  1912,  was  greater  than  any  other  state  in 
the  Union. 

The  nmnber  of  rural  telephones  in  the  state  of  Iowa  is  greater 
than  the  total  number  in  all  the  New  England  states  combined, 
added  to  all  those  in  New  York,  Pennsylvania,  and  New  Jersey. 
That  statement  we  believe  to  be  a  fair  deduction  from  the  follow^ 
ing  reports  of  the  United  States  Census  Department. 

The  Bureau  of  the  Census,  in  1907,  in  attempting  to  ascertain 
the  rural  telephones,  used  those  in  the  country  and  in  towns  of 
less  than  4,000,  the  number  so  located  being  174,155  in  Iowa  at 
that  time,  while  the  number  of  such  telephones  in  the  six  New 
England  states,  and  in  New  York,  Pennsylvania,  and  New  Jer- 
sey, all  added  together,  was  only  164,932. 

The  Census  Department  made  a  further  segregation  of  such 
telephones  in  the  country  and  in  towns  of  less  than  4,000,  stating 
those  owned,  first,  by  coimnercial  companies,  and,  second,  by  mu- 
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toal  and  independent  farmer  or  rural  lines.  Confining  our  com- 
parison to  the  latter  class,  we  find  that  the  number  of  telephones 
in  Iowa  was  almost  twice  as  great  as  the  number  in  the  New  Eng- 
land states,  New  York,  Pennsylvania,  and  New  Jersey  combined. 
In  Iowa  the  number  was  101,860,  In  the  nine  great  eastern 
states  the  total  was  62,831. 

In  1912  the  Oensus  Department  abandoned  the  method  used 
in  1907,  this  time  making  a  different  segregation.  They  re- 
ported the  number  of  telephones  belonging  to  companies  report- 
ing annual  incomes  less  than  $6,000,  including  farmer  or  rural 
lines.  In  regard  to  such  a  classification,  the  Bureau  stated  in 
their  report  (page  28  of  Special  Eeport  on  Telephones  and  Tele- 
graphs in  1912  made  by  the  Bureau  of  the  Census,  Department  of 
Commerce  and  Labor) :  "The  group  of  companies  with  incomes 
of  less  than  $5,000  is  composed  largely  of  the  small  farmei^  and 
rural  lines,  but  also  includes  the  systems  that  are  located  in  the 
smaller  cities  and  towns."  The  total  of  such  telephones  in  Iowa 
in  1912  was  137,831,  while  the  total  in  the  New  England  states 
and  in  New  York,  New  Jersey,  and  Pennsylvania  combined, 
amounted  to  181,745. 

The  low  cost  of  the  construction  and  maintenance  of  a 
grounded  circuit  telephone  system  has  rendered  this  large  de- 
velopment possible  in  Iowa.  And  tbe  best  proof  of  the  character 
of  the  service  rendered  is  the  evidence  of  those  who  actually  use 
the  telephones.  That  it  has  been  satisfactory  is  evidenced  by 
the  large  development  of  the  industry  in  the  state.  This  was 
further  confirmed  by  numerous  witnesses  who  took  the  stand  dur- 
ing this  investigation,  who  were  actual  users  of  such  telephones. 

In  the  absence  of  a  transmission  line,  a  telephone  line  on  a  me- 
talic  circuit  gives  better  service  than  a  grounded  circuit  telephone 
line,  because  the  former  lacks  the  cross  talk  common  to  the 
grounded  circuit  Brick  or  stone  houses  are  better  than  frame 
houses,  perhaps,  but  we  would  not  thereby  be  justified  in  stating 
that  the  brick  or  stone  house  was  the  prevailing  standard  of  con- 
struction in  rural  districts,  although  there  might  be  some  brick 
and  stone  houses  in  the  country,  and  that  type  of  construction 
might  well  be  the  standard  of  construction  in  the  congested  cen- 
ters of  cities  and  towns. 

In  close  proximity  to  a  transmission  line,  a  metallic  circuit 
p.u.R.ionB. 
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telephone  is  not  better  than  the  grounded  circuit  telephone  line 
was  before  the  building  of  the  transmission  line. 

The  metallic  circuit  system  is  no  more  permanent  than  the 
grounded  circuit.  It  deteriorates  just  as  rapidly,  if  not  more  so, 
because  a  broken  insulator  or  leak  on  the  grounded  circuit,  ac- 
cording to  the  testimony  of  the  chief  witness  for  the  American 
Telephone  &  Telegraph  Company  in  this  case,  does  not  increase 
the  noise  on  the  grounded  circuit,  but  it  does  on  the  metallic  cir- 
cuit close  to  a  transmission  line.  It  must  not  be  understood  that 
a  leak  in  the  grounded  circuit  does  not  detract  from  its  efficiency, 
for  it  does  make  a  voice  on  the  line  less  audible.  The  only  point 
made  in  this  connection  is  that  a  leak  will  cause  a  greater  disturb- 
ance on  a  metallic  circuit  close  to  a  transmission  line  than  on 
the  grounded  circuit  prior  to  the  construction  of  a  transmission 
line  in  its  vicinity. 

It  costs  less  to  maintain  a  grounded  circuit  telephone  line  than 
a  metallic  circuit. 

It  is  our  conclusion  from  the  evidence  as  a  whole  that,  where 
not  paralleled  by  a  high-power  transmission  line,  the  grounded 
circuit  rural  telephone  lines  in  good  physical  condition  have  been 
giving  adequate  and  satisfactory  service  to  the  several  hundred 
thousand  people  in  this  state  who  have  been  using  them  for  many 
years. 

We  find  that  the  groimded  rural  line,  in  the  absence  of  a  trans- 
mission line,  can  give  adequate  service,  and  can  be  constructed 
and  maintained  much  more  economically  than  a  metallic  circuit 

Overbuilding  a  telephone  or  telegraph  line  by  a  high-power 
transmission  line  carrying  voltages  of  5,000  or  over  we  consider 
extremely  hazardous,  and  should  never  be  permitted  except  when 
the  most  modem  safeguards  are  adopted,  and  then  only  under  ex- 
traordinary circumstances  and  where  absolutely  necessary. 

Crossings  of  telephone  and  telegraph  lines  by  high-power  trans- 
mission lines  are  hazardous  except  where  certain  precautions  are 
adopted,  as  are  fully  set  out  in  note  A. 

A  transmission  line  built  alongside  of  and  parallel  to  a  tele- 
graph line  for  a  considerable  distance,  causes  some  interference 
with  the  operation  of  the  telegraph  line,  but  this  is  not  of  a  sub- 
stantial character  provided  the  transmission  line  and  the  tele- 
graph line  are  both  well  constructed  and  there  is  an  adequate 
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separation  of  the  wires  of  the  two  systems ;  this  is  true  whether 
the  telegraph  line  is  a  metallic  or  groimded  circuit. 

The  interference  with  telephone  lines  could  be  practically  elim- 
inated by  requiring  transmission  lines  to  keep  off  the  public  high- 
way and  along  private  rights  of  way,  when  the  highway  is  al- 
ready occupied  by  a  telephone  line.  A  separation  of  several  hun- 
dred feet  is  the  most  effective  remedy  which  has  been  devised  up 
to  the  present  time. 

In  a  recent  publication  of  the  "Proceedings  of  the  American 
Institute  of  Electrical  Engineers,"  filed  with  the  documentary 
evidence  in  this  case,  a  paper  was  printed  bearing  directly  upon 
the  subject  of  inductive  interference ;  this  was  written  by  Messrs. 
A.  H.  Grist^old  and  R.  W.  Mastick.  In  the  paper  these  gentle- 
men dealt  with  the  great  diflSculties  surrounding  the  subject  of 
the  removal  of  substantial  interference  between  transmission 
lines  and  telephone  lines,  even  when  the  telephone  line  was  on  a 
metallic  circuit.  They  expressed  the  belief  that  "future  parallels 
will  undoubtedly  be  short,  owing  to  the  increasing  tendency  of 
both  power  and  telephone  companies  to  seek  private  rights  of 
way.  Were  this  not  so,  the  problem  of  mitigation  of  residuals 
would  be  as  difficult  to  combat  in  the  future  as  it  is  at  present/' 

One  representative  of  the  American  Telephone  &  Telegraph 
Company  testified  in  this  proceeding  that  when  a  power  line  was 
being  construct'^d  they  spent  a  great  deal  of  their  time  in  trying 
to  arrange  routes  for  the  power  company  so  that  it  would  "as  far 
as  possible  keep  away  from  our  lines." 

[2]  Compelling  transmission  lines  to  go  on  private  rights  of 
way  or  on  a  more  circuitous  route,  where  a  given  highway  is  al- 
ready occupied  by  a  telephone  line,  would  frequently  entail  a 
large  expenditure  of  money,  which  would  probably  be  prohibitive 
in  some  cases,  whereas  a  comparatively  small  expense  on  the  tele- 
phone line  would  so  reduce  the  interference  that  it  would  not  be 
substantial  in  magnitude.  And  that  would  enable  both  lines  to 
be  built  and  maintained  along  the  public  highway.  For  these 
reasons,  we  hold  that,  while  this  interference  is  substantial,  it 
does  not  justify  the  forbidding  of  the  transmission  line  from  oc- 
cupying the  same  highways  which  are  traversed  by  telephone 

lines. 
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[3]  Parallek  of  transmission  and  telephone  lines  should  be 
avoided,  if  possible,  without  too  much  expense.  But  where  it  b 
reasonably  necessary  to  have  a  parallel,  the  two  lines  in  all  cases 
should  be  separated  by  at  least  the  width  of  the  highway. 

A  transmission  line  constructed  in  close  proximity  to,  and  par- 
allel for  a  substantial  distance  with,  a  telephone  line  having  a  me- 
tallic circuit,  will  ordinarily  cause  a  substantial  interference 
with  the  operation  of  said  telephone  line,  unless  the  wires  of  both 
systems  are  properly  transposed  with  reference  to  each  other  and 
there  is  a  separation  of  the  two  lines  by  at  least  the  width  of  the 
highway.  A  better  remedy  would  be  a  separation  of  several  hun- 
dred feet  If  the  two  lines  are  separated  by  the  width  of  the 
highway  only,  and  proper  transpositions  are  made/  there  will 
remain  a  very  appreciable  amount  of  interference,  and  the  tele- 
phone line  will  not  be  able  to  render  as  good  service  as  it  did  be- 
fore the  coming  of  the  transmission  line;  however,  if  these  con- 
ditions are  complied  with,  we  find  that  the  interference  then  re- 
maining is,  under  ordinary  conditions,  not  of  a  substantial  char- 
acter, provided  the  transmission  system  throughout  is  properly 
constructed.  The  provision  we  have  added  is  extremely  import- 
ant If  the  transmission  line  could  be  perfectly  balanced,  both 
as  to  voltages  and  current,  there  would  be  no  interference,  theo- 
retically. But  that  is  an  ideal  condition,  impossible  of  attain- 
ment, in  the  present  state  of  the  art  However,  in  the  present 
condition  of  affairs,  it  is  possible  to  so  closely  approximate  that 
condition  as  to  render  interference  unsubstantial  in  character. 
And  it  is  this  approximate  condition  which  is  produced  by  what 
we  have  termed  "proper  construction."  This  involves  an  analy- 
sis of  several  factors  which  are  set  out  more  at  length  in  note  A. 
There  is  no  great  difference  of  opinion  in  this  record  as  to  the 
propriety  of  requiring  proper  construction  on  the  part  of  the 
transmission  company.  The  only  question  of  importance  which 
is  seriously  in  issue  at  this  time  is  the  question  who  should  pay 
for  the  moving  of  the  telephone  line  to  the  other  side  of  the  road, 
if  that  is  necessitated  by  the  presence  of  telephone  lines  on  both 
sides  of  the  highway,  and  who  should  pay  for  the  work  of  trans- 
posing the  wires  on  the  telephone  line  so  as  to  balance  with  the 
transpositions  on  the  power  line. 

If  a  transmission  line  parallels  a  grounded  circuit  telephone 
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line  in  close  proximity  for  a  considerable  distance,  it  generally 
causes  a  very  substantial  interference  with  the  operation  of  the 
telephone  line,  unless  some  change  is  made,  such  as  putting  the 
telephone  system  on  a  metallic  circuit  and  transposing  the  wires. 
There  was  some  conflict  in  the  evidence  as  to  the  amount  of  the 
interference  which  is  produced ;  and  there  may  be  a  few  rare  ex-  ' 
ceptions.  But  considering  the  evidence  as  a  whole,  we  conclude, 
and  we  hereby  find,  that  the  usual,  natural,  probable  result  of 
paralleling  a  transmission  line  carrying  5,000  volts  or  more,  and 
a  grounded  circuit  telephone  line,  within  50  to  70  feet  of  each 
other  for  a  considerable  distance,  is  the  production  of  a  substan- 
tial interference  with  the  operation  of  the  telephone  line,  and 
that  the  damage  suffered  is  not  incidental  and  inconsequential  in 
character,  but  it  is  definite,  positive,  and  material. 

When  such  an  interference  exists,  there  are  three  things  which 
should  be  done : 

1st.  The  two  ^sterns  should  be  separated  by  at  least  the  width 
of  the  highway. 

2d.  The  telephone  line  should  be  equipped  with  a  metallic 
circuit. 

3d.  The  wires  of  the  telephone  line  and  of  the  power  line 
should  be  properly  transposed  with  relation  to  each  other. 

If  the  foregoing  conditions  are  complied  with,  and  the  trans- 
mission line  is  properly  constructed,  some  interference  will  still 
remain  in  the  operaticm  of  the  telephone  line,  but  it  will  not  be, 
under  ordinary  circumstances,  of  sufficient  magnitude  to  be  con- 
sidered substantial ;  the  telephone  line  will  be  able  to  give  reason- 
ably satisfactory  service. 

The  total  cost  of  putting  a  telephone  line  on  the  opposite  side 
of  the  highway  (if  not  already  there),  of  installing  the  metallic 
circuit,  and  of  transposing  the  wires  of  the  telephone  line,  is  not 
large,  but  it  is  substantial ;  and  the  question,  who  should  bear  this 
expense,  presents  an  important  problem. 

Xot  only  must  the  transmission  line  be  properly  constructed, 
but  certain  changes  are  necessitated  in  the  construction  of  the 
telephone  line,  or  else  substantial  interference  is  produced. 

[4]  A  serious  conflict  of  opinion  arises  as  to  the  liability  of  the 

transmission  line  company  for  damages,  in  the  absence  of  n^li- 

gent  construction  or  operation  of  its  own  line. 
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This  raises  two  important  legal  questions  which  were  presented 
to  counsel  for  argument: 

(a)  Does  the  prior  occupancy  of  a  highway  by  any  telephone 
or  other  electric  line  give  such  company  a  superior  right  to  the 
use  of  said  highway  such  as  to  protect  it  against  interference  of 
a  substantial  character  by  a  subsequent  company  of  a  similar  or 
equal  character,  said  subsequent  company  having  no  connection 
with  public  travel  ? 

(b)  If  the  said  interference  can  be  substantially  eliminated  at 
a  reasonable  expense,  which  company  should  bear  the  said  ex- 
pense, the  company  originally  occupying  the  said  highway,  or 
the  new  company  ? 

Relative  Rights  in  the  Pvblic  Highway. 

Counsel  for  the  telephone  lines  claim  that  a  telephone  company 
has  rights  in  the  public  highway  which  are  superior  to  those  of  a 
transmission  line.  The  telephone,. in  a  certain  sense,  has  been 
held  to  lighten  the  travel  on  the  highway,  rather  than  to  consti- 
tute an  additional  burden  or  servitude,  in  that  communications 
are  conveyed  between  parties  without  the  use  of  messengers  who 
otherwise  would  use  the  highways  for  the  same  purpose.  See 
Pierce  v.  Drew,  136  Mass.  75,  49  Am.  Eep.  7 ;  Julia  Bldg.  Asso. 
V.  Bell  Teleph.  Co.  88  Mo.  258,  57  Am.  Rep.  398;  Magee  v. 
Overshiner,  150  Ind.  127,  40  L.E.A.  370,  65  Am.  St.  Eep.  358, 
49  N.  E.  951 ;  Kirby  v.  Citizens  Teleph.  Co.  17  S.  D.  362,  97  N. 
W.  3,  2  Ann.  Caa.  152;  Pond,  Public  Utilities,  §§  278,  280. 
Communication  by  wire  accomplishes  the  same  purpose  with 
greater  expedition,  and  generally,  if  local,  with  less  cost,  than 
communication  by  mail  or  by  special  messenger,  on  foot,  on  a 
horse,  in  a  carriage  or  automobile.  Communication  by  telephone 
has  many  of  the  advantages  of  a  personal  visit,  enabling  the  im- 
mediate interchange  of  information  and  desires,  without  the  at- 
tendant cost  in  time  and  money.  The  telephone  is  a  more  effi- 
cient use  of  the  public  highway  than  the  methods  that  are  neces- 
sitated in  the  absence  of  the  telephone.  There  is  some  distinc- 
tion in  the  service  rendered  by  a  telephone  or  telegraph  company 
and  that  of  an  electric  company  selling  its  service  by  contract 
to  individual  consumers  or  to  a  city.     There  is  a  responsibility, 

coupled  with  statutory  penalties,  resting  upon  telephone  and  telo- 
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graph  companies  for  the  prompt  and  accurate  delivery  of  mes- 
sagea.  The  hazard  to  the  public  is  also  different.  The  current 
of  ordinary  telephone  lines  ranges  from  22  volts  to  110  volts; 
while  a  quite  usual  current  on  transmission  lines  is  13,200  volts ; 
and  the  currents  range  from  2,200  to  over  100,000  volts.  There 
is  only  a  nominal  hazard  in  the  telephone  line,  compared  to  the 
hazard  occasioned  by  a  possible  faulty  construction  or  improper 
maintenance  of  a  high-power  transmission  line,  which  may  en- 
danger life  and  property.  The  transmission  company  furnishes 
light  and  power,  but  it  ordinarily  does  ,not  furnish  these  on  the 
rural  highways  traversed  by  the  transmission  line.  The  trend  of 
development  of  the  industry  indicates  that  a  large  rural  business 
will  be  created  in  a  few  years,  and  to  a  reasonable  extent  this 
must  be  anticipated  in  considering  this  case.  For  these  reasons 
the  counsel  for  the  independent  telephone  companies  urge,  very 
ably,  that  the  telephone  line  has  a  right  superior  to  the  transmis- 
sion line  in  the  public  highway,  that  while  the  transmission  line 
adds  a  burden  and  constitutes  an  additional  servitude  upon  the 
public  highway,  the  telephone  line  is  using  the  highway  for  high- 
way purposes,  and  is  relieving  it  of  burdens,  instead  of  adding 
thereto.  With  equal  propriety  it  might  be  urged  that  the  trans- 
mission line  facilitates  the  carrying  of  a  substitute  for  coal,  and 
therefore  relieves  the  burden  of  the  highway  in  the  transportation 
of  freight.  There  are  no  decisions  on  this  point,  owing  to  the 
newness  of  this  industry.  There  are  decisions,  however,  \yhich 
hold  that  a  telephone  line  does  not  use  the  highway  for  the  pur- 
pose of  facilitating  ordinary  travel. 

This  constitutes  a  very  interesting  and  important  issue,  which 
it  may  be  well  to  bear  in  mind  in  the  consideration  of  the  prob- 
lems here  under  consideration.  But  for  the  purpose  of  this  case, 
it  will  not  be  necessary  to  decide  that  question.  We  hold  that 
the  telephone  line,  by  reason  of  the  character  of  the  industry, 
has  rights  in  the  highway  which  are,  at  least,  not  inferior  to 
those  of  the  transmission  line,  and  in  this  respect  the  issues  pi;^- 
sented  are  different  from  those  involved  in  cases  between  tele- 
phone companies  and  street  railroads  or  other  utilities  directly 
facilitating  travel  in  the  public  highways.  This  distinction  must 
be  kept  clearly  in  mind  or  confusion  is  inevitable. 

In  considering  the  relative  rights  of  these  electric  companies 
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in  our  public  highways,  a  second  proposition  concerns  the  effect 
of  prior  occupancy.  This  issue  will  be  discussed  at  considerable 
length,  as  it  is  fundamental  to  the  entire  controversy. 

We  will  consider  what  constitutes  substantial  interference,  the 
effect  on  the  issue  involved  resulting  from  the  two  basic  factors, 
— connection  with  public  travel,  and  priority  of  occupancy ;  this 
will  be  followed  by  a  statement  of  the  conclusions  reached  by  the 
Commission,  and  a  review  of  the  cases  bearing  upon  these  propo- 
sitions. 

What  Constitutes  Substantial  Interference? 

It  is  generally  recognized  that,  even  though  a  superior  right  is 
possessed  by  one  company,  mere  inconsequential  interference 
gives  no  right  of  action. 

The  courts  have  clearly  held  that  interference  occasioned  by  a 
current  of  practically  the  same  grade  or  power  ordinarily  is  not 
substantial,  and  gives  no  right  of  action.  Louisville  Home 
Teleph.  Co.  v.  Cumberland  Teleph.  &  Teleg.  Co.  49  C.  C.  A.  524, 
111  Fed.  663.  (There  are  exceptions  to  this,  however.  In 
Northern  Teleph.  Co.  v.  Iowa  Teleph.  Co.  —  Iowa,  — ,  98  N. 
W.  113,  the  court  required  the  defendant  company  to  further 
separate  its  line  from  the  line  of  the  plaintiff,  because  the  prox- 
imity between  them  caused  interference.) 

On  the  other  hand,  the  interference  with  a  low-tension  tele- 
phone line  occasioned  by  a  high-tension  line  may  be,  and  ordi- 
narily is,  very  substantial  in  character. 

This  was  conclusively  established  by  the  testimony  offered  in 
the  present  proceeding.  The  transmission  line  companies  take 
issue  chiefly  on  who  is  responsible  for  the  interference. 

The  principle  that  interference  between  a  low-tension  and  high- 
tension  line,  by  induction,  may  be  substantial,  was  clearly  held 
in  the  case  entitled  Western  TJ.  Teleg.  Co.  v.  Los  Angeles  Elec- 
tric Co.  76  Fed.  178,  as  will  be  more  fully  set  out  later  (the 
court  holding  that  an  allegation  in  a  petition  describing  induc- 
tive effects  was  sufficient  to  raise  the  issue  of  substantial  inter- 
ference). 

A  difficult  problem  arises  as  to  who  is  responsible  for  the  inter- 
ference and  should  bear  the  cost  of  its  removal. 

Controversies  between  electrical  companies  in  the  public  high- 
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ways  have  passed  through  three  important  stages.  They  first 
arose  in  regard  to  interference  between  telephone  and  electric 
light  wires;  this  was  followed  by  controversies  between  telephone 
or  light  companies  and  electric  railways  with  their  higher  power 
lines;  and  we  are  now  entering  upon  a  period  of  probable  con- 
flict between  telephone  or  light  companies  and  the  high-tension 
transmission  lines. 

A  long  series  of  electric  cases  has  been  called  to  our  attention. 
Although  the  issue  of  interference  occasioned  by  electric  rail- 
ways is  not  directly  involved  in  this  proceeding,  it  will  be  neces- 
sary to  consider  decisions  on  that  issue  because  of  their  relation 
to  the  present  controver^. 

In  the  use  of  the  highways  by  electric  companies  there  are  two 
basic  factors  involved,  which  have  been  recognized  by  the  courts : 

Connection  with  Pvhlic  Travel. 

A.  A  company  facilitating  ordinary  travel  solely,  .and  not 
furnishing  power  for  machinery  or  other  purposes^  has  a  right 
to  the  use  of  the  public  highway  superior  to  that  of  a  telephone^ 
or  other  electric  company  not  connected  with  public  traveL 

Priority  of  Occupancy. 

B.  Where  no  superior  right  to  the  use  of  the  public  highway 
exists  by  reason  of  the  character  of  the  industry,  priority  of  oc- 
cupancy is  controlling. 

In  the  light  of  the  evidence  which  has  been  introduced  and  the 
decisions  of  the  courts  bearing  upon  these  issues^  the  Commission 
has  reached  the  following  conclusions : 

A  company  facilitating  ordinary  travel,  such  as  an  electric 
interurban  railway  company,  on  the  public  highways  over  which 
this  Commission  has  jurisdiction,  has  priority  over  another  elec- 
tric company  in  the  public  highways  not  connected  with  the 
ordinary  travel,  even  though  the  latter  was  there  previously ;  and, 
in  the  absence  of  negligence  on  the  part  of  said  company  facili- 
tating public  travel,  the  other  electric  company  must  bear  the 
cost  of  adjusting  itself  to  the  new  situation^  so  far  as  any  inter- 
ference on  the  public  highway  is  concerned. 

[5,  6]  An  electric  railway  company,  or  any  other  company 

connected  with  public  travel,  has  not  a  superior  right  as  to  any 
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interference  occasioned  by  the  leakage  of  electricity  spreading 
out  beyond  the  public  highway  to  the  telephone  receivers  of 
private  parties  on  their  own  premises.  Off  of  the  public  highway 
electric  railway  and  telephone  companies  are  on  a  parity,  the 
first  company  in  the  field  having  priority  of  right  under  the  well- 
established  doctrines  of  the  case. 

And  further,  an  electric  company  not  connected  with  the  travel 
on  the  highways  does  not  have  a  superior  right  even  on  the  high- 
way. 

Review  of  the  Cases. 

Because  of  the  importance  of  the  issue,  and  it  being  a  case  of 
first  instance  before  this  Commission,  and  because  it  will  so  vital- 
ly affect  a  new  industry  which  will  probably  extend  its  operations 
throughout  the  entire  state,  somewhat  extended  reference  to,  and 
extracts  from,  the  cases  in  support  of  the  foregoing  propositions 
will  be  made. 

Where  no  substantial  interference  exists,  no  cause  of  action 
arises;  and  those  cases  involving  substantial  interference  fall 
into  two  classes,  which  are  governed  by  different  principles,  as 
follows : 

1st.  Cases  involving  the  rights  of  electric  companies  facili- 
tating ordinary  travel,  such  as  electric  railways. 

2d.  Cases  involving  conflicts  between  electric  companies  not 
connected  with  ordinary  travel. 

Two  other  classes  of  cases  not  directly  in  point  have  been 
called  to  our  attention  by  counsel  for  the  transmission  lines  and 
telephone  lines,  claiming  that  they  involve  the  same  fundamental 
principles  as  those  which  must  guide  us  in  this  proceeding ;  these 
are  drainage  cases,  and  some  negligence  cases,  the  only  new  group 
presented  under  the  latter  head  involving  companies  engaged  in 
blasting  rock. 

Cases  have  been  relied  upon  in  support  of  the  proposition  that 
the  transmission  line  company  is  not  liable  to  the  telephone  com- 
pany for  interference.  Many  of  these  decisions  contain  dicta 
that  are  much  more  sweeping  than  the  doctrines  announced  by 
other  courts  upon  facts  squarely  presenting  the  issue  involved  in 
this  proceeding.    Of  course  it  is  impossible  to  find  cases  in  point 

on  all  fours,  but  where  there  is  a  broad  distinguishing  principle 
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which  causes  different  conclusions  to  be  reached  by  the  courts  in 
the  said  decisions,  such  cases  cannot  be  considered  as  precedents 
for  this  proceeding. 

In  Louisville  Home  Teleph.  Co.  v.  Cumberland  Teleph.  & 
Teleg.  Co.  49  C.  C.  A.  524,  111  Fed.  663,  and  in  Chicago  Teleph. 
Co.  V.  Northwestern  Teleph.  Co.  199  111.  324,  65  N.  E.  329,  the 
facts  at  issue  concerned  telephone  companies,  both  the  complain- 
ants and  defendants  operating  low  potential  telephone  wires. 
The  .court  in  the  Louisville  Case  stated:  "The  affidavits  of  exf- 
perts  and  practical  men  show  that  the  practice  of  constructing 
a  system  of  lines  by  one  company  above  the  lines  of  another  is 
very  common  in  many  cities  which  are  enumerated,  especially 
where  both  are  telephone  systems  and  no  substantial  inconven- 
ience has  been  found  to  result." 

An  entirely  different  issue  is  presented  in  this  proceeding. 
We  are  not  dealing  with  a  conflict  between  two  telephone  lines, 
but  with  a  telephone  line  and  a  high-tension  line  of  5,000  volts 
or  more. 

In  the  two  cases  cited  the  courts  held  that  the  interference 
occasioned  by  overbuilding  or  paralleling  low  potential  telephone 
wires  with  another  set  of  low  potential  telephone  wires  is  very 
small  and  inconsequential.  This  is  in  accordance  with  a  well- 
established  fact,  about  which  there  is  but  little  conflict  in  the 
authorities  to  our  knowledge. 

No  court  and  no  Commission,  so  far  as  we  are  aware,  has  ever 
claimed  that  the  interference  attendant  upon  the  overbuilding 
or  paralleling  of  a  telephone  line  by  an  electric  line,  of  high  ten- 
sion (whether  street  railway,  electric  light,  or  power),  is  incon- 
sequential in  character.  In  fact,  precisely  the  opposite  has  been 
repeatedly  stated  by  the  courts,  as  will  be  seen  in  the  following 
pages;  and  it  is  conclusively  shown  by  the  record  in  this  pro- 
ceeding. 

Further,  any  discussion  of  these  issues  which  fails  to  dis- 
tinguish between  an  interference  occasioned  by  a  street  railway 
company  having  a  superior  right  to  the  use  of  the  streets  for 
facilitating  public  travel,  and  an  interference  by  a  light,  tele- 
phone, telegraph,  or  other  electric  company  not  having  such  su- 
perior right,  utterly  fails  to  recognize  a  plain,  simple  distinction 
which  has  been  recognized  universally,  without  one  exception,  in 
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the  cases  whenever  that  issue  has  been  discussed,  so  far  as  we  have 
observed. 

In  the  case  entitled  Cumberland  Teleph.  &  Teleg.  Co.  v.  Uni^ 
ed  Electric  E.  Co-  12  L.K.A.  544,  42  Fed.  273,  the  relative 
rights  of  a  telephone  company  and  electric  railway  to  the  use  of 
the  streets  were  involved.    An  injunction  was  denied. 

In  a  later  case,  between  precisely  the  same  parties,  an  import- 
ant distinction  has  been  made  by  the  supreme  court  of  Tennessee. 
While  an  injunction  against  continued  operation  will  not  lie,  the 
Tennessee  supreme  court  held  that  the  cost  of  installing  the  Mc- 
Cluer  device  on  the  telephone  line  should  be  borne  by  the  railway 
company.  Cumberland  Teleg.  &  Teleph.  Co.  v.  United  Electric 
R.  Co.  93  Tenn.  492,  27  L.R.A.  236,  29  S.  W.  104. 

This  case  has  attracted  wide  comment.  We  will  have  occasion 
to  discuss  these  two  leading  cases  more  at  length  hereafter. 

The  Cumberland  Case  just  referred  to  (decided  by  the  Ten- 
nessee supreme  court)  makes  a  distinction  between  damage  oc- 
casioned by  induction  and  conduction,  holding  that  the  telephone 
company  could  recover  for  injuries  occasioned  by  the  latter,  but 
not  for  those  caused  by  induction.  The  reason  for  the  denial  of 
damages  for  injury  resulting  from  induction  was  because  it  was 
occasioned  by  obstruction  (by  wires  of  the  telephone  company) 
of  the  railway  company's  superior  right  to  the  use  of  the  street 
for  purposes  of  public  travel.  A  street  railroad  c(Hnpany  has  a 
right  to  the  street  which  is  superior  to  that  of  a  telephone  com- 
pany, the  court  stated.  This  distinction,  of  course,  does  not 
apply  to  an  electric  company  not  so  engaged.  Another  telephone 
company,  or  an  electric  light  and  power  company,  has  no  superior 
claim  to  the  use  of  the  streets.  As  between  companies  on  an 
equality,  prior  occupancy  controls. 

I.  The  following  decisions  state  the  distinction  between  the 
rights  of  telephone  and  street  railway  companies  to  the  use  of  the 
public  highways,  which  makes  cases  turning  upon  the  rights  of 
electric  railways  on  the  public  highway  not  parallel  to  the  present 
proceeding. 

In  a  Tennessee  case  the  court  held  that  a  "city  has  no  right  to 
allow  the  streets  to  be  used  for  any  purpose  inconsistent  with 
these  rights  of  travel  and  transportation.  Telephone  poles  have 
no  connection  with  travel  or  transportation,  and  have  no  just 
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right  on  our  streets,  and  are  at  best  mere  tenants  at  wilL^'  East 
Tennessee  Teleph.  Co.  v.  Knoxville  Street  R.  Co.  (from  private 
prints)  3  Am.  Elec  Cas.  400  (1890). 

In  Hudson  River  Teleph.  Co.  v.  Watervliet  Turnp.  &  R.  Co. 
56  Hun,  67,  29  N.  Y.  S.  R  694,  9  K  Y.  Supp.  177,  8  Am. 
Elec.  Cas.  387,  29  K  Y.  S.  R.  22,  8  N.  Y.  Supp.  497,  61  Hun, 
140,  39  N.  Y.  S.  R.  952,  16  N^Y.  Supp.  762,  135  N.  Y.  898, 
17  L.R.A.  674,  31  Am.  St  Rep.  838,  32  K  E.  148,  4  Am.  Elec. 
Cas.  275  (1892),  a  referee's  report  showed  that  the  electrical 
interference  with  the  telephone  line  could  be  obviated  as  follows : 

1st  Partially,  but  not  whoUy,  by  adopting  the  McCluer  sys- 
tem. 

2d.  Wholly,  by  plaintiff  making  each  of  its  circuits  a  metallic 
one. 

3d.  Wholly,  by  defendant  adopting  the  double  trolley  or  stor- 
age battery. 

The  referee  held  against  the  telephone  company  as  a  matter  of 
law.  On  appeal  from  the  report  of  the  referee,  the  court  held 
neither  party  had  an  exclusive  right  to  the  street,  and  yet  that  the 
railway  company  could  not  adopt  a  power  which  would  spread 
out  and  damage  other  property  by  conduction  or  leakage.  This 
was  reversed  by  the  court  of  appeals  on  this  ground :  "The  plain- 
tiff is  not  using  the  streets  for  one  of  the  purposes  to  which  they 
have  been  dedicated  as  public  highways,  while  the  defendant  is 
occupying  them  in  such  a  manner  as  to  expedite  public  travel  and 
promote  the  public  use  to  which  they  were  originally  devoted." 
4  Am.  Elec.  Cas.  282. 

The  telephone  company's  rights  in  the  streets  were  therefore 
held  subservient  to  the  right  of  its  use  for  public  travel. 

In  the  Canadian  case  entitled  Bell  Teleph.  Co.  v.  Montreal 
Street  R.  Co.  Rap.  Jud.  Quebec,  10  C.  S.  162,  the  superior  right 
of  the  street  railway  company,  because  of  its  connection  with 
public  travel,  was  clearly  expressed  by  the  court  in  the  following 
words:  "The  dominant  purpose  of  a  street  is  for  public  pas- 
sage, and  any  appropriation  of  it  by  legislative  authority  to  other 
objects  will  be  deemed  to  be  in  subordination  to  this  use,  unless 
a  contrary  intent  is  clearly  expressed.     While  both  companies 

are  exercising  privileges  which  make  for  the  public  benefit,  those 
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of  the  defendant  expedite  public  travel  and  promote  the  public 
use  to  which  streets  are  devoted.^'    Id.  172. 

In  the  Cincinnati  Inclined  R.  Co.  Case  the  court  held  that 
public  travel  is  the  chief  purpose  for  which  a  street  is  laid  out, 
and  the  right  of  a  telephone  company  to  use  the  streets  is  sub- 
servient to  the  use  of  the  streets  for  public  travel.  New  modes 
of  travel  are  justified,  and  a  telephone  company  must  readjust  its 
methods  in  order  to  meet  these  new  conditions.  Cincinnati  In-- 
clined  Plane  R.  Co.  v.  City  &  Suburban  Teleg.  Asso.  48  Ohio 
St.  390,  12  L.R.A.  534,  29  Am.  St  Rep.  559,  27  K  E.  890. 

II.  A  second  class  of  cases  involves  the  controversies  between 
electric  companies  having  no  superior  rights  over  each  other  in 
the  use  of  the  public  highways.  In  these  cases  the  principles 
which  have  been  adopted  are  different  from  those  we  have  been 
considering,  where  one  of  the  parties  to  each  case  is  an  electric 
railway. 

Priority  in  the  occupancy  of  a  street  entitles  a  telephone  com- 
pamy  to  continue  its  operations  unmolested  by  siibstantial  inter- 
ference from  another  telephone,  electric,  or  other  company,  not 
having  a  superior  right  vn  the  street. 

This  proposition  is  sustained  by  the  following  decisions,  which 
illustrate  the  practical  application  of  the  doctrine  as  distinguished 
from  electric  railway  cases. 

A  prior  right  to  the  streets  by  one  light  company  does  not  give 
an  exclusive  right  to  that  company,  but  the  second  company's 
rights  to  the  occupancy  of  the  street  are  subordinate  to  those  of 
the  first  company,  "and  must  be  exercised  in  such  a  manner  as 
not  to  interfere  with  them.'*  Rutland  Electric  Light  Co.  v.  Mar- 
ble City  Electric  Light  Co.  (1893)  65  Vt  377,  20  L.R.A.  821, 
36  Am.  St.  Rep.  868,  26  Atl.  635.  In  this  case  the  lower  court's 
order  was  reversed,  and  the  petitioner  was  held  entitled  to  an 
injunction  against  the  maintaining  of  the  new  company's  wires 
so  as  to  interfere  with  those  of  the  first  company. 

Priority  in  the  reasonable,  lawful  use  of  a  portion  of  the  high- 
way by  a  telephone  company  creates  a  right  to  continue  its  opera- 
tions unmolested.  An  electric  light  company  cannot  string  its 
wires  in  such  close  proximity  to  those  of  a  telephone  company 
already  in  operation  as  to  interfere  with  or  impair  the  eflSci«icy 

of  the  telephone  service.  Paris  Electric  Light  &  R.  Co.  v.  South- 
P.U.R.1917B. 


Digitized  by 


Google 


RE  ELECTIUCAL  INTERFERiSNCE.  823 

western  Teleg.  &  Teleph.  Co.  —  Tex.  Civ.  App.  — ,  27  S.  W. 
902,  5  Am.  Elec.  Cas.  262  (1894). 

Prior  occupancy  by  one  telephone  company  of  one  side  of  a 
street  does  not  give  exclusive  right  to  it;  but  it  does  entitle  the 
said  company  to  protection  against  interference  occasioned  by  an- 
other line  in  close  proximity,  giving  rise  to  possible  breakages, 
and  to  cross  talk,  caused  by  the  proximity  of  the  wires,  and  "upon 
the  character  thereof, — ^that  is,  of  what  composed^ — and  the  force 
of  the  electric  current  employed  in  connection  with  the  use  of 
each  thereof."  Northern  Teleph.  Co.  v.  Iowa  Teleph.  Co.  (1904) 
—  Iowa,  — ,  98  N.  W.  113. 

Interference  by  induction  from  electric  light  wires  caused  the 
court  to  compel  the  removal  of  the  latter  to  the  other  side  of  the 
street,  in  Bell  Teleph.  Co.  v.  Belleville  Electric  Light  Co.  (1886) 
12  Ont.  Rep.  571,  2  Am.  Elec  Cas.  330. 

In  a  Nebraska  case,  an  electric  light  company  was  enjoined 
from  placing  its  arc-light  wires  on  the  same  side  of  the  street  and 
parallel  to  telephone  wires,  because  of  interference  by  induction 
with  the  latter.  Also  for  placing  its  incandescent  light  wires 
within  8  feet  of  the  telephone  wires,  for  the  same  reason.  Also, 
it  was  ordered  that  in  no  case  should  the  wires  of  the  new  com- 
pany run  parallel  for  more  than  300  feet.  Also  the  electric  light 
company  was  required  to  install  heavy  guard  wires  suspended 
across  the  wires  every  hundred  feet,  midway  between  the  tele- 
phone and  electric  light  wires,  so  as  to  prevent  the  upper  wires 
from  falling  upon*the  lower.  This  injunction  was  confined  solely 
to  streets  where  prior  occupancy  was  held  by  the  telephone  com- 
pany. Nebraska  Teleph.  Co.  v.  York  Gas  &  E.  L.  Co.  27  Neb. 
284,  43  N.  W.  126. 

"It  is  certainly  true  that  the  company  which  with  authority 
first  occupies  a  reasonably  suflScient  space  for  its  works  along  a 
street  border  thereby  acquires  the  right  not  to  be  molested  in  its 
possession.'*  Consolidated  Electric  Light  Co.  v.  People's  Elec- 
tric Light  &  Gas  Co.  94  Ala.  372,  10  So.  440,  4  Am.  Elec.  Cas. 
250  (1892). 

The  Illinois  Public  Utilities  Commission  has  had  occasion  to 
pass  upon  substantially  the  same  issue  as  is  presented  in  this 
proceeding  in  the  case  entitled,  Ee  Central  Illinois  Light  Co. 
(Jan.  6,  1916)  11  O.  P.  S.  534,  P.U.K.1916C,  560  (abstract). 
P.U.R.1917B. 
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In  this  case  the  defendant  had  placed  four  transformers  in  its 
line  for  the  purpose  of  reducing  the  voltage  and  relieving  certain 
inductive  interference  occasioned  in  certain  telephone  lines,  a 
number  of  which  were  on  grounded  circuits.  These  transform- 
ers seriously  impaired  the  service  of  the  transmission  line ;  and 
yet  their  removal  would  cause  serious  inductive  interference  with 
the  telephone  lines.  The  Commission  found  that  the  said  inter- 
ference could  be  reduced  or  removed  by  other  means.  On  this 
state  of  facts  the  Commission  decided:  "There  exist  means  of 
overcoming  inductive  disturbances  in  several  ways,  individually 
applicable  to  the  different  circuits  and  local  situations.  Such 
correction  of  the  trouble,  however,  will  involve  considerable  ex- 
pense, which  it  seems  is  unavoidable.  Inasmuch  as  the  telephone 
circuits  possess  priority,  the  Conmiission  finds  that  the  expense 
entailed  in  correcting  the  aforesaid  inductive  disturbances  should 
be  borne  by  the  petitioner.** 

In  Western  U.  Teleg.  Co.  v.  Burlington  Traction  Co.  P.U.R. 
1916C,  page  245,  the  telegraph  line  had  been  constructed  prior 
to  the  building  of  the  transmission  line.  The  Vermont  Commis- 
sion in  this  case  required  the  transmission  line  to  separate  its 
poles  30  feet  from  the  tel^raph  line,  and  none  of  the  expense  of 
making  this  change  was  cast  upon  the  said  telegraph  company. 
This  was  ordered,  although  the  poles  of  the  telegraph  company 
were  in  very  poor  condition,  many  of  them  requiring  replace- 
inent  in  the  near  future  because  of  their  decay  jxt  the  ground  line 
occasioned  by  freezing  and  thawing,  as  well  as  fires.  This  was 
required  also  notwithstanding  the  fact  that  "the  high-tension  line, 
when  considered  without  reference  to  proximity  or  parallelism 
with  any  other  line,  might  be  regarded  as  fairly  well  construct- 
ed for  the  purpose  for  which  it  is  used.'* 

The  Wisconsin  Commission  has  had  cases  before  it  involving 
interference  of  transmission  lines  paralleling  grounded  circuit 
telephone  lines,  and  has  reached  conclusions  somewhat  analogous 
to  ours  as  to  the  substantial  character  of  the  interference.  But 
the  Commission  has  declared  it  has  no  jurisdiction  to  act,  and 
suggests  the  advisability  of  legislation  giving  them  jurisdiction 
over  transmission  lines.  Ebenezer  Teleph.  Co.  v.  Milwaukee 
Light,  Heat  &  Traction  Co.  P.U.R.1915A,  174;  Platteville  K 

P.U.R.1917B. 


Digitized  by 


Google 


RE  ELECTRICAL  INTERFERENCE.  826 

&  E.  Teleph.  Co.  v.  Xancaster  Electric  Light  Co.  P.U.K.1915A, 


In  Cumberland  Teleph.  &  Teleg.  Co.  v.  United  Electric  R. 
Co.  12  L.E.A.  544,  42  Fed.  273,  the  Federal  court  held  that  the 
street  railway  company,  though  constructed  later  than  the  tele- 
phone company,  should  not  be  required  to  indemnify  the  latter 
company  for  expenses  incurred  in  protecting  itself  against  inter- 
ference by  the  high  power  line  of  the  street  railway  company. 
The  court  did  not  give  an  extended  discussion  of  that  issue,  how- 
ever. And,  in  so  far  as  this  decision  of  the  Federal  court  deals 
with  the  question  whether  the  defendant  company  is  liable  to 
damages  or  not,  the  statement  of  the  court  is  dictwm.  In  tliat 
case  it  was  a  court  of  equity  sitting,  and  there  was  no  issue  as 
to  damages.  It  was  an  injunction  proceeding.  In  a  later  case 
between  the  same  parties  before  the  supreme  court  of  Tennessee, 
the  question  of  damages  was  raised  and  passed  upon  by  the  court. 
This  subsequent  decision  has  been  repeatedly  referred  to  and 
cited  in  many  textrbooks  and  decisions  of  courts,  both  state  and 
Federal,  without  any  criticism  of  the  principle  yet  having  been 
made  of  a  valid  character  so  far  as  we  have  been  able  to  find. 

In  this  subsequent  case  decided  by  the  supreme  court  of  Ten- 
nessee (Cumberland  Teleg.  &  Teleph.  Co.  v.  United  Electric  R. 
Co.  93  Tenn.  492,  27  L.R.A.  236,  29  S.  W.  104)  the  issue  did 
not  concern  a  prayer  for  an  injunction,  and  the  court  recognized 
the  fact  that  an  injunction  should  properly  be  denied.  Referring 
to  the  injunction  cases,  the  court  said  that  it  was  clear  the  tele- 
phone companies  were  not  threatened  with  irreparable  injury, 
that  they  had  an  adequate  remedy  at  law,  and  to  have  enjoined 
the  railway  companies  would  have  inflicted  irreparable  injury 
upon  them  and  upon  the  public.    Id.  526. 

Again,  this  later  decision  clearly  recognized  the  superior  rv?bi 
of  the  railway  company  in  the  public  highway.  The  court  de- 
scribed the  telephone  company's  right  to  the  streets  was  to  use 
them  in  the  erection  and  operation  of  a  plant,  with  the  proviso 
that  the  ordinary  use  of  the  streets  be  not  thereby  obstructed, 
and  the  court  held  that  the  electric  street  railway  should  con- 
stitute a  use  of  the  street  within  the  original  purposes  of  its  dedi- 
cation, "and  therefore  an  ordinary  use."     Id.  502,  504.     For 

these  reasons  the  court  held  that  the  telephone  company  had  no 
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cause  of  action  because  of  the  inductive  interference  of  tbe  street 
railway;  because  that  interference  occurred  on  the  street  where 
the  railway  was  entitled  to  operate  unobstructed  by  the  rights  of 
the  telephone  company.    Id.  506. 

However,  there  was  an  interference  developed  in  the  case  which 
did  not  occur  on  the  public  street  or  highway.  This  interference 
was  occasioned  off  the  highway,  where  the  railway  had  no  higher 
right  than  the  telephone  company.  The  court  described  this  in- 
terference to  be  due  to  conduction  on  the  premises  of  the  telephone 
company  or  of  the  subscribers  of  the  telephone  company.  The 
court  held  that,  while  the  interference  occasioned  on  the  highway 
gave  no  cause  of  action  to  the  complainant  telephone  company, 
but  off  of  the  highway  where  the  street  railway  had  no  superior 
right,  interference  gave  a  just  cause  of  action  to  the  telephone 
company.  In  this  case  it  was  found  that  the  adoption  of  the  Mo- 
Cluer  device  eliminating  the  grounded  circuit  of  the  telephone 
line  removed  the  interference,  and  it  was  held  that  the  railway 
company  must  pay  the  cost  of  the  said  addition  to  the  telephone 
line.  This  was  true  whether  the  street  railway  company  was 
negligent  or  not  negligent 

In  a  small  work  concerning  Conflicting  Uses  of  Electricity,  by 
Greorge  F.  Deiser  (Philadelphia,  1911),  an  analysis  of  the  rela- 
tive rights  of  the  companies  is  given  at  some  length,  and  the 
Cumberland  Cases  receive  extended  consideration.  Mr.  Deiser 
attempts  to  make  a  summary  of  the  holdings  of  the  courts  which 
may  be  interpreted  more  broadly  than  intended  by  the  author 
unless  attention  is  given  to  other  portions  of  his  text.  The  sum- 
mary largely  involves  the  rights  of  street  railway  companies  as 
opposed  to  those  of  other  electric  companies,  rather  than  the 
rights  between  electric  companies  having  similar  franchises.  The 
latter  phase  of  the  subject  is  summarized  in  an  earlier  portion  of 
the  work.  On  page  56  of  the  book,  cases  discussed  are,  almost 
exclusively,  between  companies  having  similar  franchises.  There 
he  correctly  states  the  doctrine  as  follows:  "The  principle  es- 
tablished is,  that  electric  companies  exercising  similar  franchises 
have  equal  rights,  but  priority  in  time  carries  superiority  of 
right  Both  franchises,  in  a  court  of  equity,  will  be  so  controlled 
as  to  admit  of  the  operation  of  both,  but  if  conflict  be  unavoidable, 
the  company  last  in  the  field  must  give  way,  and  the  fact  that 
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the  second  company  has  secured  a  public  contract  does  not  alter 
the  situation.  Should  interference  be  unavoidable,  the  later  oc- 
cupant must  give  way  to  the  former.  And  the  first  licensee  may 
restrain  interference  whether  due  to  induction  or  to  direct  con- 
tact of  wires." 

In  support  of  this  principle  numerous  cases  are  cited.  Later 
in  the  work,  where  he  makes  a  general  summary  of  principles 
involving  both  telephone  companies  and  street  railways,  he  states, 
as  to  the  case  entitled  Cumberland  Teleg.  &  Teleph.  Co.  v.  Unit- 
ed Electric  E.  Co.  supra,  decided  by  the  supreme  court  of  Ten- 
nessee: "It  is  believed  that  this  decision  represents  the  trend  of 
the  sounder  legal  thought  upon  the  subject." 

And  then  he  presents,  on  page  81,  the  principles  involved,  sum- 
marizing them  under  seven  propositions,  the  fifth  simimary  being 
as  follows:  '*The  railway  company  is  not  liable  for  injuries  to 
the  lines  of  the  telephone  company  on  the  same  streets  due  to 
induction,  or  conduction." 

The  seventh  summary  is  as  follows:  "If  the  telephone  com- 
pany can  protect  its  line  by  the  adoption  of  the  McCluer  device 
(a  large  copper  wire,  attached  at  both  ends  to  the  outgoing  [from 
its  exchange]  telephone  wires),  the  cheapest  effective  remedy  for 
injury  by  conduction,  and  capable  of  being  applied  alone  by  the 
telephone  company,  it  is  the  right  and  duty  of  the  telephone  com- 
pany to  resort  to  the  device,  and  it  may  recover  the  cost  of  in- 
stalling it  from  the  railway  company." 

When  these  principles  are  reconciled,  you  have  a  doctrine 
analogous  to- what  we  find,  and  have  described  in  this  opinion. 

In  Western  U.  Teleg.  Co.  v.  Los  Angeles  Electric  Co.  76  Fed. 
178,  6  Am.  Elec.  Cas.  202,  interference  with  "ordinary  travel" 
was  raised  as  an  issue  by  one  party,  but  was  not  passed  upon  by 
the  court. 

The  circuit  court  in  this  case  held  that  a  company  with  a 
franchise  for  the  conveyance  of  electricity  for  lighting  purposes, 
and  for  machinery,  is  subservient  to  that  of  a  telephone  company 
having  prior  occupancy.  The  court  held  that  the  petition  of 
plaintiff  was  adequate.  The  interference  claimed  by  the  tele- 
phone company  was  by  induction.  As  to  whether  this  constituted 
a  substantial  interference  the  court  stated: 

"In  support  of  its  first  contention,  defendant  su^ests  that 
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there  is  no  statement  in  the  bill  of  the  distance  at  whidi  an 
electric  current  upon  one  wire  will  affect,  by  induction,  another 
wire.  This,  I  think,  is  a  matter  of  evidence,  which  need  not  be 
specifically  set  forth.  The  ultimate  fact,  in  this  connection, 
essential  to  complainant's  case,  and  which  should  be  alleged,  is 
that  defendant's  wires  have  been  placed  so  near  to  complainant's 
wires  as  to  seriously  impair  the  efficiency  of  the  latter;  and  this 
situation,  I  think,  is  sufficiently  shown.  The  bill  alleges  as  fol- 
lows : 

^^  ^Said  defendant  has  placed  its  poles  in  an  exact  line  with 
those  of  your  orator  on  said  Second  street,  and  its  wires  so  far 
as  they  are  strung,  and  in  so  far  as  they  will  be  strung  if  the 
line  of  defendant  is  continued  to  Alameda  street,  are  directly 
under  the  wires  of  your  orator,  and  in  many  places  so  near  to 
the  wires  of  the  telegraph  line  of  your  orator  aforesaid  as  to 
interfere  with  the  working  of  your  orator's  wires,  in  consequence 
of  the  stronger  electric  current  sent  over  the  wires  of  said  de- 
fendant, the  Los  Angeles  Electric  Company.' 

"Furthermore,  the  bill,  after  alleging  that  the  electrical  cur- 
rents to  be  transmitted  over  defendant's  wires  will  be  much 
stronger  than  those  used  by  complainant,  and  that  the  instru- 
ments necessarily  employed  by  complainant  in  the  transmission 
of  messages  are  delicate  and  sensitive,  and  must  be  adjusted  with 
reference  to  the  current  generated  by  the  batteries  in  its  main 
office,  and  the  condition  of  the  wires  over  which  the  signals  are 
to  be  transmitted,  proceeds  thus: 

"  ^And  therefore  the  induced  current  over  the  defendant's  line 
will  disarrange,  distort,  and  mutilate  the  telegraph  signals  of 
your  orator's  line  by  interposing  a  foreign  and  stronger  current, 
not  under  the  control  and  not  within  the  knowledge  of  the  trans- 
mitting operator,  and  will  result  in  serious  errors  in  the  trans- 
mission and  reception  of  the  telegraphic  messages  of  your  orator.' 

"From  these  quotations  it  appears  the  bill  does  expressly  and 
directly  allege  that  the  operation  of  defendant's  line  will  serious- 
ly and  prejudicially  affect  complainant's  line."  Western  U. 
Teleg.  Co.  v.  Los  Angeles  Electric  Co.  76  Fed.  178,  181. 

The  lower  court  in  a  Pennsylvania  case  held  the  interference 
of  the  later  company  of  not  sufficient  importance  to  justify  the 
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cause  of  action.  This  was  reversed  by  the  supreme  court  of  Penn- 
sylvania, which  stated: 

"As  between  two  corporations  exercising  similar  franchises 
upon  the  same  streets,  priority  carries  superiority  of  right.  Equi- 
ty will  adjust  the  conflicting  interests  as  far  as  possible  and 
control  both  so  that  each  company  may  exercise  its  own  franchises 
as  fully  as  is  compatible  with  the  necessary  exercise  of  the  oth- 
er's. But  if  interference  and  limitation  of  one  or  the  other  are 
unavoidable,  the  latter  must  give  way,  and  the  fact  that  it  is  un- 
der contract  with  the  city  for  work  of  a  puWic  nature  does  not 
alter  its  position,  or  give  it  any  claim  to  preference. 

"Moreover,  the  standard  of  damages  indicated  by  the  court 
that  the  defendant  in  the  construction  and  operation  of  its  line 
must  not  do  'any  wanton,  negligent,  or  unnecessary  damage,^ 
and  must  keep  its  lines  clear  from  those  of  the  plaintiff  'wherever 
it  can  be  done  without  extra  cost,^  is  altogether  too  broad.  Equity 
will  enjoin  not  only  wanton  or  negligent  damage,  but  all  inter- 
ference which  is  not  strictly  unavoidable ;  and  in  regard  to  keep- 
ing defendant's  wires  clear  of  those  in  bona  fide  use  by  the  plain- 
tiff and  necessary  for  its  business,  the  injunction  must  be  abso- 
lute without  regard  to  extra  cost  of  other  methods.'*  Edison 
Electric  Light  &  P.  Co.  v.  Merchants'  &  Mfrs.  Electric  Light, 
Heat  &  P.  Co.  200  Pa.  209,  86  Am.  St,  Eep.  713,  49  Atl.  766. 

In  Western  U.  Teleg.  Co.  v.  Guernsey  &  S.  Electric  Light  Co. 
46  Mo.  App.  120,  it  was  claimed  that  the  defendant  Guernsey 
Light  Company's  wires  interfered  with  the  telegraph  company 
in  the  following  manner:  First,  by  possible  contact;  second, 
by  induction;  and  third,  by  endangering  the  employees  of  the 
telegraph  company.  The  Guernsey  Light  Company  claimed, 
and  one  member  of  the  supreme  court  of  Missouri  h^ld,  that  the 
telegraph  company  at  a  light  expense  could  prevent  the  appre- 
hended dangers,  this  being  done  by  inserting  in  each  of  its  wires 
where  it  enters  a  building  a  "fusible  plug,"  at  a  cost  of  4  or  5 
cents  each,  or  a  total  cost  of  $5  or  $10  for  the  entire  street  How- 
ever, the  majority  of  the.  court  held  that  the  injunction  should  be 
granted. 

The  original  temporary  injunction  required  the  electric  light 

vmres  to  be  kept  at  a  distance  of  at  least  3  feet  from  the  tele- 
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graph  wires.  In  the  permanent  injunction  this  space  was  ex- 
tended to  8  feet. 

III.  Counsel  for  the  transmission  lines  urge  that  the  Iowa 
supreme  court  has  adopted  principles  governing  the  collection  of 
surface  waters  on  a  dominant  estate  and  casting  them  upon  an 
adjoining  servient  estate,  which  should  guide  us  in  this  proceed- 
ing. Though  the  cases  are  not  in  point,  there  is  some  analogy 
in  the  principles  involved,  and  we  will  consider  them  briefly. 
The  leading  decision  in  this  state  on  the  subject  of  drainage  was 
written  by  Judge  Dillon  in  the  Livingston  Case  (Livingston  v. 
McDonald,  21  Iowa,  160,  89  Am.  Dec.  563).  Since  then  some 
modification  has  been  made  by  legislative  act  We  understand 
the  rule  laid  down  in  the  Livingston  Case,  as  subsequently  modi- 
fied, to  be  substantially  as  follows:  That  a  person  cannot  col- 
lect a  large  amount  of  water  and  discharge  this  upon  his  neigh- 
bor's premises  "in  greatly  increased  or  unnatural  quantities  to 
the  substantial  injury  of  the  latter."  The  full  force  of  this  rule, 
however,  must  be  recognized.  The  adjacent  owner  cannot  com- 
plain unless  the  flow  of  water  cast  upon  his  property  is  in  such 
greatly  increased  or  unnatural  quantities  as  to  be  the  cause  of 
substantial  injury  to  his  premises,  or  unless  the  said  water  is 
diverted  from  its  natural  channel  and  from  the  line  which  it  pur- 
sued in  the  course  of  nature.  Of  course,  no  tiling  or  drainage 
could  be  done  without  some  increase  in  the  flow  at  the  particular 
point  where  the  tile  empties  the  water  on  the  estate  of  the  ad- 
jacent owner.  But  that  does  not  mean  that  the  owner  of  a  domi- 
nant estate  can  drain  a  large  pond  or  lake  onto  a  servient  estate, 
and  it  does  not  mean  that  the  flow  can  be  greatly  increased  in 
unnatural  quantities,  and  it  does  not  mean  that  it  can  be  changed 
from  its  natural  course. 

To  the  extfent  we  have  described,  tiie  doctrine  of  the  Livingston 
Case  was  quoted  with  approval  by  the  supreme  court  of  Iowa  in 
Obe  V.  Pattat,  151  Iowa,  723,  130  N.  W.  903,  and  that  decision 
has  recently  been  quoted  with  approval  in  Jontz  v.  Northup,  157 
Iowa,  6, 137  K  W.  1056,  Ann.  Cas.  1915C,  967,  decided  October 
23,  1912.  See  also  Falcon  v.  Boyer,  157  Iowa,  745,  142  N.  W. 
427, 

A  line  must  be  drawn  somewhere.  Where  the  question  is  close, 
it  may  be  difficult  to  determine  whether  the  injury  is  substantial 
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or  not  This  is  just  as  diflScult  in  connection  with  parallel  elec- 
tric lines  as  it  would  be  difficult  in  connection  with  drainage  of 
surface  waters  onto  a  servient  estate.  It  is  just  as  important, 
however,  that  there  should  be  some  limit  somewhere  in  connec- 
tion with  the  damage  that  can  be  done  without  creating  liability 
in  dealing  with  these  electrical  interferences,  as  it  is  with  the 
drainage  of  water;  and  the  courts  and  Commissions  have  been 
trying  to  make  an  intelligent  and  just  distinction  between  the 
two  classes  of  cases.  For  instance,  it  has  been  held  that  the  in- 
terference occasioned  by  one  telephone  line  on  the  same  side  of 
the  street  as  another  telephone  line,  in  somewhat  close  proximity, 
might  cause  some  little  interference,  but  not  of  a  substantial 
character,  and  those  facts  created  no  just  cause  of  action.  Louis- 
ville Home  Teleph.  Co.  v.  Cumberland  Teleph.  &  Teleg.  Co. 
49  C.  C.  A.  524,  111  Fed.  663. 

The  courts  of  recent  years  have  been  liberal  in  regard  to  the 
drainage  of  surface  waters,  being  desirous  of  making  possible  the 
proper  drainage  of  swamp  and  wet  lands  which  is  essential  to  the 
development  of  an  agricultural  state.  In  the  same  way  we  must 
be  liberal  in  regard  to  the  interference  of  electric  lines.  The 
wide  and  diversified  uses  of  electricity  in  the  home,  on  the  farm, 
and  in  the  factory,  make  it  a  great  public  necessity  and  justly 
demands  liberal  treatment.  In  this  investigation  it  has  been 
disclosed  that  nothing  so  far  has  been  devised  which  will  remove 
all  interference  of  a  transmission  line  with  the  operation  of  a 
telephone  line.  Even  though  a  metallic  circuit  is  installed,  trans- 
positions are  properly  made,  and  the  best,  most  modern,  and 
efficient  electrical  machinery  is  used,  yet  there  will  remain  a 
hum  on  the  telephone  wires  that  is  unpleasant  and  undesirable. 
Notwithstanding  that  fact,  we  feel  that  the  best  interests  of  the 
public  will  be  subserved  by  permitting  the  operation  and  general 
use  of  transmission  lines  and  their  construction  on  the  public 
highways  of  the  state,  provided  proper  steps  are  taken  to  prevent 
the  great  and  unreasonable  interference  of  which  we  have  re- 
ceived such  extensive  proof. 

rV.  Counsel  for  the  transmission  lines  strongly  urge  that  the 
telephone  and  telegraph  companies  have  no  cause  of  action  unless 
negligence  is  established.    They  state  the  proposition  in  the  fol- 
lowing words : 
P.U.R.1917B. 
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Where  the  interference  is  electrical,  "and  not  physical,"  in 
character,  and  is  the  result  of  either  induction  or  conduction 
ordinarily  incident  to  the  use  of  electricity,  and  is  not  caused  by 
negligent  construction  or  faulty  or  defective  appliances,  the 
damage  done  is  damnum  absqtie  injuria.  It  is  difficult  to  dis- 
tinguish between  electrical  and  "physical"  interference.  What- 
ever occurs  is  certainly  not  spiritual  in  character,  but  is  a  physi- 
cal effect  produced  by  physical  forces.  However,  this  distinction 
will  be  considered. 

Another  well-established  maxim  must  be  reckoned  with  in  this 
connection ;  it  is  that  you  must  so  use  your  own  property  as  not 
to  injure  the  legal  rights  of  another, — Sic  uiere  tuo  vi  cdienum 
non  Icedas.  Louden  v.  Cincinnati,  90  Ohio  St.  144,  L.R.A. 
1915E,  366,  360,  106  N.  E.  970,  Ann.  Cas.  1916C,  1171. 

In  the  language  quoted  from  a  decision  cited  by  counsel,  it  is 
held  that  "if  one  do  a  lawful  act  upon  his  own  premises  he  can- 
not be  held  responsible  for  injurious  consequences  that  may  re- 
sult from  it  unless  it  was  so  done  as  to  constitute  actionable  neg- 
ligence." Birmingham  Traction  Co.  v.  Southern  Bell  Teleph. 
&  Teleg.  Co.  119  Ala.  144,  24  So.  731. 

The  case  of  Birmingham  Traction  Co.  v.  Southern  Bell  Teleph. 
&  Teleg.  Co.  involved  a  misconduct  or  abuse  of  its  franchise  by 
the  traction  company,  giving  a  just  cause  of  action  to  the  tele- 
phone company.  This  case  hinging  upon  the  proposition  of  mis- 
conduct or  negligence  did  not  present  the  issue  where  that  factor 
was  lacking. 

The  counsel  cite  numerous  decisions  which  they  claim  support 
the  general  principle  above  stated.  A  leading  case  in  Indiana 
cited  is  entitled  Citizens  Teleph.  Co.  v.  Ft  Wayne  &  S.  R.  Co. 
(1912)  53  Ind.  App.  230,  100  N.-E.  309,  Ann.  Cas.  1916A, 
132.  This  case  involved  interference  occasioned  by  a  street  rail- 
way and  a  telephone  line  occupying  the  same  street  with  the  rail- 
road, and  interference  being  both  by  induction  and  conduction, 
and  occurring  on  the  highway.  The  court  quotes  with  approval 
Panton  v.  Holland  (1819)  17  Johns.  99,  8  Am.  Dec  369,  that 
"no  man  is  answerable  in  damages  for  the  reasonable  exercise  of 
a  right  when  it  is  accompanied  by  a  cautious  r^ard  for  the  rights 
of  others,  when  there  is  no  just  ground  for  the  charge  of  negli- 
gence or  unskilfulness,  and  when  the  act  is  not  done  maliciously." 
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But,  as  that  court  stated :  "This  principle  ia  subject  to  many 
modifications,  and  a  mere  legislative  grant  must  be  exercised  in 
strict  conformity  to  private  rights/^ 

It  seems  to  be  quite  well  established  that  a  grant  can  be  given 
to  a  street  railway  company  in  the  public  highway  that  will  cause 
interference  by  induction  or  conduction  with  a  telephone  line  on 
the  same  highway.  In  other  words,  the  telephone  company,  in 
locating  in  the  highway,  does  so  at  its  own  peril  so  far  as  future 
improved  methods  of  facilitating  public  travel  may  interfere 
with  the  exercise  of  its  functions. 
.  However,  there  seems  to  be  a  well-recognized  distinction  be- 
tween the  situation  as  above  set  forth  and  the  one  where  the  later 
utility  does  not  have  a  superior  franchise;  for  instance,  the  street 
railway  company  does  not  have  a  superior  right  to  the  telephone 
company  off  of  the  public  highway,  as  is  elsewhere  outlined  more 
fully  in  this  opinion,  in  r^ard  to  the  Cumberland  Case,  supra. 

Our  interpretation  of  the  Cumberland  decision  corresponde 
fully  to  the  interpretation  placed  upon  it  by  the  court  itself  in  the 
aforesaid  case  of  Citizens  Teleph.  Co.  v.  Ft.  Wayne  &  S»  R.  Co. 
the  said  Indiana  court  stating:  "Under  the  doctrine  of  this 
case,  a  telephone  company  may  not  only  recover  damages  caused 
to  its  property  by  the  railroad  company's  negligent  use  of  its 
franchise,  but  the  case  further  lays  down  the  rule  that  the  rail- 
road company,  in  the  absence  of  negligence,  is  liable  for  damage 
to  property  located  outside  the  streets,  as  for  a  taking  of  property 
without  compensation." 

The  Indiana  court,  however,  added  that  the  courts  of  tliat  state 
had  laid  down  a  different  rule  from  the  one  announced  in  the 
Cumberland  Case.  It  was  different  in  that  negligence  must 
occur.  To  that  extent  the  Indiana  case  is  a  precedent  in  conflict 
with  the  Cumberland  Case  and  with  what  we  believe  to  be  the 
weight  of  authority,  as  well  as  the  better  doctrine.  Where  two 
companies,  having  equal  or  similar  franchises  or  rights  in  a  pub- 
lic highway,  make  use  of  this  force  electricity,  ike  later  company 
to  occupy  the  highway  must  do  so  with  proper  regard  to  the 
company  already  located  in  the  said  highway. 

In  the  Cumberland  Case  the  distinction  was  carefully  drawn 
between  the  operation  of  the  telephone  company's  plant,  which 
caused  no  injurious  disturbance  of  natural  electric  conditions 
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anywhere,  while  the  railway  company's  plant  caused  lai^  and 
turbulent  artificial  currents  of  the  electric  fluid  to  be  generated 
and  poured  into  the  streets  beyond  the  defendant's  control  (511)  ; 
and  the  court  held  that  it  was  not  material  that  the  injurious  act 
was  done  upon  the  premises  of  one  other  than  the  injured  party. 

Various  analogous  cases  are  gathered  together  by  the  court 

A  cocoa  mat  maker  used  a  delicate  chemical  to  bleach  his  mat- 
ting. Another  manufacturer  using  sulphate  of  ammonia  caused 
vapors  which  escaped  in  the  air,  which  combined  with  the  bleach- 
er's  chemicals  and  blacked  his  mats,  and  it  was  held  that  the 
manufacturer  of  the  cocoa  mats  had  the  right  to  use  any  chemical 
he  pleased  which  would  not  hurt  anybody  else;  and  that  he  had 
the  right  to  have  the  air  come  to  bis  lands  pure  and  xmtainted; 
that  he  was  not  required  to  use  another  chemical  just  as  good  or 
better  which  would  not  hav^  been  affected  by  the  sulphate  of 
ammonia.  Cooke  v.  Forbes,  L.  R  5  Eq.  166,  87  L.  J.  Ch.  N.  S. 
178,  17  L.  T.  N.  S.  371. 

A  manufacturer  was  enjoined  from  discharging  refuse  from 
his  works  into  a  surface  stream  which  corroded  the  boilers  of  a 
factory  below,  which  used  the  water  for  steam  purposes.  Merri- 
field  V.  Lombard,  13  Allen,  16,  90  Am.  Dec.  172. 

A  manufacturer  of  copper  had  to  close  down  his  plant  because 
vapors  were  given  off,  injuring  growing  crops,  fruit  trees,  and 
flowers.  The  same  was  true  of  a  manufacturer  of  lead.  St 
Helen's  Smelting  Co.  v.  Tipping,  11  H.  L.  Cas.  642,  35  L.  J. 
Q.  B.  N.  S.  66, 11  Jur.  N.  S.-785, 12  L.  T.  IT.  S.  776,  13  Week. 
Eep.  1083,  26  Eng.  Rul.  Cas.  144,  11  Mor.  Min.  Rep.  60 ;  Penn- 
sylvania Land  Cos.'  Appeal,  96  Pa.  116,  42  Am.  Rep.  534,  11 
Mor.  Min.  Rep.  84. 

A  party  was  prevented  from  using  a  well  for  a  sink  because 
the  sewerage  percolated  through  and  injured  water  in  a  deep 
well  used  in  the  manufacture  of  ale.  Ballard  v.  Tomlinson,  L. 
R  29  Ch.  Div.  115,  64  L.  J.  Ch.  N.  S.  454,  52  L.  T.  N.  S.  942, 
38  Week.  Rep.  533,  49  J.  P.  692,  24  Am.  L.  Reg.  N.  S.  634. 

See  also  Kinnaird  v.  Standard  Oil  Co.  89  Ky.  468,  7  L.R.A. 
461,  26  Am.  St  Rep.  646,  12  S.  W.  938,  and  Clowes  v.  Staf- 
fordshire Potteries  Waterworks  Co.  L.  R  8  Ch..  126,  42  L.  J. 
Ch.  N.  S.  107,  27  L.  T.  N.  S.  621,  21  Week.  Rep.  32;  Gould, 
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Waters,  §  219;  Acquackanonk  Water  Co.  v.  Watson,  29  N*  J. 
Eq.  372. 

The  same  claim  was  presented  to  the  supreme  court  of  Ten- 
nessee as  we  have  presented  in  this  investigation,  that  the  injury 
is  not  of  a  direct  physical  character.  In  reply  to  this,  the  learned 
court  quotes  [93  Tenn.  521]  from  Taylor  on  Corporations,  as 
foUows:  "To  constitute  a  taking  of  property,  it  is  not  necessary 
that  any  material  thing  be  actually  taken;  it  is  enough  if  any 
right  of  the  owner  respecting  the  thing  owned  be  impaired,  so 
that  he  cannot  apply  the  thing  to  all  the  uses  of  which  it  was  for- 
merly capable.  The  legislature  cannot  authorize  either  a  direct 
or  a  consequential  taking  or  injury  to  property  without  compen- 
sation ;  and  if  a  corporation  voluntarily,  for  its  own  benefit,  so 
constructs  a  work  as  necessarily  to  injure  the  property  (t.  e.,  the 
thing  owned)  of  an  individnal,  or  deprive  him  of  any  right  he 
may  possess  regarding  the  thing  which  he  owns,  or  his  rights 
therein,  it  will  be  bound  to  compensate  him  for  his  damages,  even 
though  the  work  be  properly  and  lawfully  constructed.^'  Taylor, 
Corp.  §§  178,  473,  and  numerous  cases  cited.  The^  Tennessee 
oourt  adds  the  following  in  its  own  language :  ^^It  can  make  no 
difference  that  no  material  thing  was  taken,  or  that  the  loss  re- 
sulted not  from  contact  of  material  things,  but  through  the  agency 
of  the  subtle  and  impalpable  electric  fluid.  The  important  con- 
sideration is  that  a  thing  of  value  has  been  taken  from  plaintiff 
for  the  benefit  of  defendant,  as  the  representative  of  tiie  public, 
and  for  that  thing  compensation  must  be  made.'' 

The  court  specifically  dissents  from  the  opinion  of  Judge 
Brown  in  the  injunction  case  reported  in  12  L.E.A.  544,  42  Fed. 
273^  to  the  effect  that  the  injury  is  analogous  to  the  smoke  that 
fills  our  lungs  and  soils  our  garments,  the  dust  that  enters  our 
dwellings  and  stores  and  damages  our  furniture,  and  noxious 
odors  and  impure  water,  which  are  the  necessary  penalties  we 
pay  for  living  in  cities  and  for  which  there  is  no  l^al  remedy 
in  ordinary  cases.  In  this  latter  case,  the  court  said  the  injury 
is  the  direct  result  of  an  injurious  act  and  of  a  graver  character 
tiian  a  mere  inconvenience.    98  Tenn.  523. 

A  principle  analogous  to  that  stated  by  counsel  for  the  trans- 
mission lines  has  received  recognition  in  a  series  of  decisions  in 
U*ew  Yort    The  issue  was  early  raised  in  connection  with  the 
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blasting  of  rock.  It  was  there  held  that  where  one  resorts  to 
blasting  upon  his  own  premises  and  casts  debris  upon  the  land  of 
another,  he  is  liable  for  damages  irrespective  of  whether  there 
was  any  negligence  involved.  On  the  other  hand,  it  was  held 
that  where  a  party  in  blasting  is  adapting  his  property  to  a  law- 
ful use,  and  causes  damage  by  reason  of  the  concussion  and  vibra- 
tion in  the  air,  he  is  not  liable  for  injury  inflicted  upon  a  neigh- 
bor, provided  there  was  no  negligence  involved  in  the  act.  Stan- 
court  Laundry  Co.  v.  Lamura,  147  N.  Y.  Supp.  896,  cited  in 
L.E.A.1915E,  358,  note.  A  series  of  other  cases  are  there  cited 
in  support  of  a  similar  proposition.  In  subsequent  New  York 
and  Indiana  cases,  this  principle  is  frequently  referred  to.  In  a 
recent  decision  of  the  supreme  court  of  Iowa,  entitled  Watson  v. 
Mississippi  Eiver  Power  Co.  (1916)  —  Iowa,  — ,  L.R.A.1916D, 
101,  156  N.  W.  188,  the  same  issue  is  raised.  The  doctrine  is 
stated  in  the  following  words  from  Bessemer  Coal,  Iron  &  Land 
Co.  V.  Doak,  152  Ala.  166,  12  L.R.A.(N.S.)  389,  44  So.  62T: 
^^If  one,  in  blasting  upon  his  own  lands>  invades  the  premises 
of  his  neighbor,  by  tiirowing  stones  and  debris  thereon,  he  is  lia- 
ble for  the  resulting  injury,  but  for  any  other  injury,  such  as  may 
result  from  the  mere  concussion  of  the  atmosphere,  sound,  or 
otherwise,  there  is  no  liability  unless  it  is  shown  that  the  work 
was  done  negligently,  and  that  the  injury  was  ihe  result  of  neg- 
ligence, and  not  the  result  of  blasting  according  to  the  usual 
methods  and  with  reasonable  care.''    L.E.A.1916D,  103. 

The  Iowa  court  declines  to  adopt  the  New  York  rule;  but,  in- 
stead, adopts  the  principle  which  has  been  followed  quite  general- 
ly by  other  courts.  This  other  line  of  cases  holds  that  *'where  the 
work  of  blasting  is  done  in  a  situation  where  it  is  necessarily  dan- 
gerous to  persons  or  property,  whether  the  injury  proceeds  from 
die  impact  of  rocks  thrown  or  from  atmospheric  concussion,  ir- 
respective of  the  care  or  skill  used,"  recovery  may  be  had. 
Thomp.  Neg.  §  764. 

The  discussion  of  the  Iowa  supreme  court  is  very  significant 
upon  this  issue.  In  reply  to  the  contention  that  there  is  no  actual 
physical  invasion  of  the  property,  tie  court  says :  "Physical  in- 
vasion of  the  property  of  another  does  not  necessarily  imply  an 
actual  breaking  or  entering  of  the  plaintiff's  close  by  the  wrong- 
doer in  person,  or  casting  upon  his  premises  any  particular  kind 
P.U.R.1917B. 
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of  missile  or  other  particular  thing  or  substance.  The  employ^ 
ment  of  force  of  any  kind  which,  when  so  put  in  operation,  ex- 
tends its  energy  into  the  premises  of  another  to  their  material 
injury,  and  renders  them  uninhabitable,  is  as  much  a  physical 
invasion  as  if  the  wrongdoer  had  entered  thereon  in  person  and 
by  overpowering  strength  had  cast  the  owner  into  the  street.'^ 
Watson  V.  Mississippi  Eiver  Power  Ca  supra,  L.R.A.1916D, 
105. 

Further,  in  rq)ly  to  the  argument  of  the  Mississippi  River  Pow- 
er Company  that  it  was  engaged  in  the  construction  of  a  great 
work  of  general  utility,  the  court  said :  "The  individual  citizen 
may  be  deprived  of  his  home  or  other  property  by  the  proper  ex- 
ercise of  the  power  of  eminent  domain,  but  it  ought  not  to  be 
said  it  can  be  lawfully  destroyed  without  compensation  in  the  in- 
terest of  a  mere  business  enterprise  simply  because  such  enter- 
prise is  of  great  magnitude  and  general  public  interest"    Id.  106. 

As  was  stated  by  the  supreme  court  of  Ohio  in  Louden  v.  Cin- 
cinnati :  "If  one  may  knowingly  destroy  his  neighbor's  property 
in  the  improvement  of  his  own,  it  is  little  consolation  to  the 
neighbor  to  know  that  his  property  was  destroyed  with  due  care 
and  in  a  scientific  manner."  90  Ohio  St  144,  L.RA.1916E, 
356,  106  N.  E.  970,  Ann.  Gas.  19160,  1171. 

It  cannot  be  stated  that  the  blasting  of  rock  was  certain  to 
cause  injury  to  a  neighbor.  There  are  cases  where  the  injury 
does  not  happen.  On  the  other  hand,  the  injury  was  a  natural 
result  that  would  probably  happen.  Likewise,  when  a  transmis- 
sion-line company  builds  adjacent  to  a  telephone  line,  it  does  so 
knowing  the  natural  probable  effect  on  the  said  telephone  line, 
the  effect  which  results  in  the  vast  majority  of  cases,  according 
to  the  weight  of  the  testimony  adduced  before  the  Commission. 
There  are  exceptions  where  that  result  has  not  occurred,  but  there 
are  few,  comparatively  speaking. 

Witness  after  witness  gave  sworn  testimony  as  to  the  substan- 
tial interference  occasioned  by  a  transmission  line  being  con- 
structed near  a  telephone  line,  and  for  a  while  it  seemed  the  hear- 
ing could  be  carried  on  indefinitely  with  cumulative  evidence  of 
that  character ;  but  it  was  suggested  that  it  was  unnecessary  to 
proceed  further  along  that  line.    On  the  other  hand,  there  are  a 

few  instances  where  such  a  result  did  not  occur,  and  there  are  in- 
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stances  where  the  blasting  of  rock  has  undoubtedly  caused  no  sub- 
stantial injury  to  neighbors. 

This  claim  that  negligence  must  exist  in  the  construction  or 
operation  of  the  defendant's  property,  before  the  complainant  has 
a  lawful  cause  of  action,  is  not  supported  in  the  numerous  deci- 
sions we  have  cited,  where  electric  companies  have  been  compelled 
to  refrain  from  interfering  substantially  with  companies  having 
prior  occupancy,  under  like  franchises;  and  in  some  of  these 
cases  the  issue  of  ne^gence  was  specifically  raised  and  passed 
upon.  Western  U.  Teleg.  Co.  v.  Burlington  Traction  Ca  P.TJ.R 
19160,  246 ;  Edison  Electric  Light  &  P.  Ca  t.  Merchants'  & 
Mfrs.'  Electric  Light  &  P.  Co.  200  Pa.  209,  86  Am.  St  E«p.  713, 
49  Atl.  766 ;  Cumberland  Teleg.  &  Teleph.  Case,  93  Tenn.  492, 
27  L.RA.  236,  29  S.  W.  104. 

A  further  problem  is  raised  by  the  claim  that  a  transmission 
line  has  co-ordinate  rights  with  the  telephone  line,  and  that  the 
former  must  be  guilty  of  some  negligence  in  the  exercise  of  its 
rights,  or  the  aforesaid  principle  of  damnum  absque  injuria  ap- 
plies. 

The  telephone  companies,  occupying  the  public  highways,  do 
so  under  different  statutory  provisions  than  those  applying  to 
transmission  lines.  The  rights  of  the  transmission  lines  in  the 
highway  have  not  been  defined  by  the  courts. 

At  the  time  the  act,  under  which  these  franchises  to  trans- 
mission line  companies  are  granted,  was  under  consideration  by 
the  l^slature,  the  state  was  covered  by  a  veritable  network  of 
telephone  and  telegraph  lines.  The  possible  hazard  to  life  and 
limb  and  property,  and  the  interference  with  other  users  of  the 
public  highway,  the  complicated  and  unsettled  state  of  the  art  of 
high-power  transmission,  all  made  it  imperative  that  if  franchises 
should  be  granted  such  companies,  the  responsibility  should  be 
lodged  somewhere  for  the  prescribing  of  the  terms  and  conditions 
upon  which  such  franchises  might  be  granted.  That  responsi- 
bility has  been  placed  upon  this  Board. 

It,  therefore,  becomes  eminently  fitting  and  proper  to  deter- 
mine how  the  rights  of  parties  already  in  the  highway  may  be 
safeguarded  from  substantial  interference. 

The  telephone  companies  owning  lines  which  have  been  con- 
structed and  placed  in  operation  have  already  acquired  certain 
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rights  in  our  public  highways  which  must  be  respected.  Thu 
transmission  line  companies  have  not  acquired  the  right  to  occupj 
the  highways,  except  as  authorized  by  this  Commission;  and  thi» 
Commission  may  grant  their  "application  either  as  a  whole  or 
in  part,*or  upon  such  conditions  as  to  terms  and  location  as  to  the 
Commission  may  seem  right  and  just''    Code  Supp.  §  2120  n. 

SUMMARY, 

Cosl  of  Eliminating  Interference. 

It  is  very  easy  to  misapply  the  doctrine  of  tiie  cases  or  text- 
writers  on  this  subject  by  failing  to  give  heed  to  the  question 
whether  the  remarks  relate  to  a  company  having  superior  rights, 
or  to  those  of  a  company  on  a  parity  with  the  other  company. 
A  second  source  of  confusion  is  failure  to  note  whether  the  re- 
lief sought  is  an  absolute  injunction  against  all  operation,  or  mere 
protection  against  interference. 

The  law  in  regard  to  this  subject  has  been  accurately  summar- 
ized by  Mr.  Francis  Raymond  Stark  in  the  Cyclopedia  of  Law 
and  Procedure  in  the  following  language :  "In  a  proper  case  a 
telegraph  or  telephone  company  may  have  relief  by  injunction 
against  injury  to  its  lines  by  induction  or  conduction  from  the 
lines  of  a  high-tension  company  not  having  a  prior  or  otherwise 
superior  right  in  the  streets;  but  if  the  latter  company  cannot 
guard  against  the  interference  except  at  great  expense,  and  the 
telegraph  or  telephone  company  can  do  so  by  the  adoption  of  a 
safe  and  comparatively  inexpensive  device,  an  injunction  will  not 
be  granted,  although  the  telegraph  or  telephone  company  may  re- 
cover the  cost  of  procuring  and  installing  such  device.^'  37  Oyc. 
1649  (1911). 

We  have  found  no  case  which  holds  that  a  telephone  line,  or 
any  other  electric  company,  must  pay  the  cost  of  ai^y  mechanical 
device  which  will  protect  it  from  induction  or  conduction,  occa- 
sioned by  proximity  to  high-tension  electric  wires,  when  the  latter 
do  not  have  superior  rights  (as  facilitating  public  travel),  and 
do  not  have  the  advantage  of  prior  occupancy.  That  a  company 
having  prior  occupancy  does  not  have  to  pay  such  costs,  has  been 
held,  as  to  boxes  or  conduits,  for  the  wires  of  one  or  the  other 
system  at  crossings  (Nebraska  Teleph.  Co.  v.  York  Gas  &  E.  L. 
Co.  27  Neb.  284,  43  N.  W.  126) ;  as  to  guard  wires  (Id.)  ;  as  to 
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the  removal  of  the  wires  of  one  or  tiie  other  system  to  the  other 
side  of  the  highway  (Bell  Teleph.  Co.  v.  Belleville  Electric  light 
Co.  12  Ont.  Eep.  571,  2  Am.  Elec.  Cas.  330) ;  as  to  slugs  (West- 
ern U.  Teleg.  Co.  v.  Guernsey  &  S.  Electric  Light  Co.  46  Mo. 
App.  120)  ;  and  as  to  the  McCluer  device  (Cumberland  Teleg.  & 
Teleph.  Co.  v.  United  Electric  R.  Co. — the  Tennessee  Case — 
supra)  ;  Deiser,  Conflicting  Uses  of  Electricity,  82.  All  of  these 
have  been  quoted  from  extensively  on  the  preceding  pages. 

OvT  Jurisdiction. 

By  act  of  the  Iowa  state  legislature,  this  Commission  is  given 
power  of  supervision,  not  only  over  the  location  of  transmission 
lines,  but  also  over  their  construction,  maintenance,  and  future 
operation.  Further,  the  Iowa  statute  specifically  prescribes  that 
the  transmission  lines  shall  be  constructed  "so  as  not  to  interfere 
with  the  use  by  the  public  of  the  highways  or  the  streams  of  the 
state."    Iowa  Code  Supp.  2120  n,  2120  p,  2120  r. 

A  telephone  company  as  a  part  of  the  public  has  a  right  to  its 
location  in  the  public  highway,  and  is  entitled  to  protection  by  the 
proper  state  authorities  from  being  molested  or  interfered  with 
substantially  by  a  high-tension  transmission  line. 

If  a  new  invention,  like  the  transmission  line  for  the  transfer 
of  light,  heat,  and  power  for  long  distances,  is  an  economic  bene- 
fit to  society,  it  should  be  able  to  pay  its  own  way.  These  princi- 
ples may  not  apply  to  telephone  lines  within  city  limits.  That 
issue  is  not  before  us,  and  is  not  decided. 

What  is  reasonable  in  towns  or  cities  may  not  be  reasonable  in 
the  country.  It  may  be  reasonable  to  require  all  wooden  struc- 
tures to  be  rebuilt  with  fireproof  material  in  the  congested  dis- 
tricts in  the  towns  and  cities  in  Iowa.  But  it  would  be  unreason- 
able to  make  a  similar  requirement  of  the  farmhouses  in  Iowa. 

From  the  foregoing,  we  reach  the  following  conclusions: 

A  telephone  or  telegraph  company,  because  of  prior  occupancy, 
does  not  have  a  right  in  the  highway  superior  to  that  of  a  com- 
pany facilitating  ordinary  travel. 

But  a  telephone  or  telegraph  company  having  prior  occupancy 
does  have  a  right  in  the  highway  superior  to  that  of  another  tele- 
phone or  electric  company  exercising  an  equal  or  similar  fran- 
chise. This  superiority  does  not  go  to  the  extent  of  giving  an  ex- 
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oIusiTO  right  to  the  first  campany.  But  this  superiority  does  carry 
with  it  tiie  right  to  be  protected  from  unreasonable  interference 
by  the  latter  company. 

A  telephone  or  telegraph  company,  having  been  the  first  to 
build  its  line  in  a  given  public  highway  or  along  a  certain  private 
right  of  way  is  entitled  to  continue  the  usual^  ordinary  operation 
of  its  plant  in  Aat  location  without  any  interference  of  a  substan- 
tial character  from  any  transmission  line  conf^tructed  at  a  later 
date  in  close  proximity  to  its  said  line. 

Ordinarily  a  high-tension  transmission  line  causes  substan- 
tial interference  with  the  operation  of  a  telephone  line  paralleling 
for  a  considerable  distance,  and  in  close  proximity  to,  the  trans- 
mission line,  unless  the  transmission  line  is  properly  constructed, 
well  balanced  as  to  both  voltagea  and  current^  the  telephone  line 
is  on  a  metallic  circuit,  the  two  lines  are  separated  by  at  least  the 
width  of  the  highway,  and  they  are  properly  transposed  with  re- 
lation to  each  other. 

There  may  be  exceptions,  but  what  we  have  stated  is  the  rule; 
it  is  the  usual,  natural,  probable  condition.  And  the  interference 
is  not  inconsequential ;  but  it  is  definite,  positive,  and  materiaL 

The  weight  of  authority  would  be  against  an  injunction  by  a, 
court,  or,  what  would  be  an  analogous  action,  a  refusal  by  this 
Commission  to  grant  a  franchise,  thereby  causing  the  abandon- 
ment of  a  transmission  line,  when  a  reasonable,  practical  method 
exists  whereby  the  interference  can  be  substantially  eliminated  at 
slight  expense. 

The  welfare  of  society  demands  that  the  latter  course  be  pur- 
sued, and  the  weight  of  authority  supports  this  doctrine. 

It  is  of  prime  importance  that  these  electric  companies  should 
co-operate  with  each  other  in  reducing  the  interference;  and  it 
will  be  our  purpose  to  enable,  if  possible,  both  classes  of  com- 
panies to  occupy  the  public  highways  in  common.  The  telephone 
companies  should  move  to  the  opposite  side  of  the  road  where 
necessary  to  make  room  for  the  proper  construction  of  a  trans- 
mission line ;  and  ordinarily  a  telephone  line  on  a  grounded  cir- 
cuit should  be  made  metallic ;  and  proper  transpositions  should  be 
installed.  If  it  be  found  necessary  to  make  the  groimded  circuit 
telephone  line  metallic  for  part  or  all  of  its  length  in  order  to 
remove  the  interference;  and  to  install  proper  transposition  to 
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render  the  telephone  service  reasonably  satisfactory ;  then  the  cost 
of  removal,  transposition,  and  making  metallic  shall  be  borne  by 
die  transmission  line  company.  The  equitable  division  of  other 
necessary  expenses  shall  be  determined  by  the  Commission  after 
considering  all  of  the  factors  involved. 

If,  as  is  frequently  the  case,  the  telephone  line  is  in  a  dilapi- 
dated, worn-out  condition,  poles  rotted,  insulators  gone,  etc.,  no 
part  of  the  cost  of  rehabilitating  tiie  line  should  be  borne  by  the 
transmission  line  company.  That  is  an  expense  which  must  be 
met  by  the  telephone  company  in  all  cases.  That  principle  will  be 
observed  in  the  apportionment  of  costs. 

[7]  This  Conmiission  has  no  power  to  order  a  tel^hone  com- 
any  to  install  a  metallic  circuit  or  the  McCluer  device,  to  move 
its  line  to  the  other  side  of  the  highway,  to  fix  up  its  line,  or  to 
transpose  its  wires;  it  has  no  power  to  award  or  collect  damages; 
and  it  has  no  power  to  enforce  contracts.  But  the  Commission 
can  prescribe  the  terms  and  conditions  upon  which  transmission 
franchises  shall  be  granted,  and  it  has  power  to  direct  the  man- 
ner of  construction,  maintenance,  and  operation  of  transmission 
lines.  It  will  endeavor  to  protect  telephone  and  telegraph  com- 
panies from  all  unreasonable  interference,  provided  they  do  their 
part  And  it  will  grant  franchises  to  transmission  line  com- 
panies on  condition  that  they  comply  with  these  requirements  for 
the  protection  of  other  electric  companies  frcmi  unjust  and  un- 
reasonable interference. 

In  this  proceeding  we  make  no  findings  as  to  transmission  lines 
of  less  than  5,000  volts,  for  the  record  is  insufficient  upon  which 
to  base  intelligent  conclusions  upon  that  subject 

Iowa  Board  of  Railroad   Commissioners,   Clifford   Thome, 
Chairman;  E.  D.  Chassell,  Commissioner. 
Attest:    Gteorge  L.  McCaughan,  Secretary. 

Des  Moines,  Iowa,  December  30,  1916. 

Note  A : 

The  notice  for  the  hearing  in  this  proceeding  contained  the  fol- 
lowing statement: 

The  Commission  particularly  desires  information  and  discus- 
sion on  the  following  subjects: 

1st    The  various  causes  of  substantial  interference  with  the 
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service  of  telephone  and  telegraph  lines  by  high-power  transmis- 
sion lines. 

2cL  The  various  methods  of  preventing  interference  with  tele- 
phone and  telegraph  lines  by  high-power  transmission  lines,  to- 
gether with  approximate  cost  of  same. 

3d.  The  technical  difference  between  induction  and  conduc- 
tion. 

4th.  Accepted  standard  of  construction  for  electric  transmis- 
sion lines. 

(ft)  In  cities  and  towns. 

(b)  In  rural  districts  outside  of  cities  and  towns. 

5th.  Accepted  standard  of  construction  for  telephone  lines. 

(a)  In  cities  and  towns. 

(b)  In  rural  districts  outside  of  cities  and  towns. 

6th.  Accepted  standard  of  construction  for  telegraph  lines. 

7th.  Under  what  circumstances,  if  any,  and  on  what  condi- 
tions, should  overbuilding  be  permitted  ? 

8th.  What  methods  should  be  adopted  for  safety  of  employees 
and  public,  as  well  as  protection  of  electric  lines,  against  interfer- 
ence, where  transmission  lines  and  telephone,  or  other  electric 
lines,  cross  each  other  ?  Give  methods  and  devices  in  detail  with 
cost  of  same. 

9th.  In  case  of  a  paralleling  of  a  telephone  or  telegraph  line  by 
a  high-power  transmission  line,  what  steps  are  necessary  to  be 
taken  by  either,  or  both  lines,  for  the  protection  of  the  safety  of 
employees,  and  of  the  public,  and  for  the  protection  of  the  tele- 
phone and  telegraph  lines,  from  interference  by  the  transmission 
line,  of  a  substantial  character  ?  Give  methods  and  devices  in  de- 
tail, with  cost  of  same. 

In  addition  to  the  above  enumerated  subjects,  the  Commission 
will  hear  discussion  of  any  other  questions  arising  from  the  ex- 
ercise of  its  jurisdiction  imder  the  provision  of  §§  2120  n  to 
2120  t,  inclusive.  Code  Supplement,  1913. 

Immediately  following  the  discussion  of  the  questions  in  rela- 
tion to  the  construction  and  operation  of  electric  transmission 
lines,  hereinbefore  set  out,  the  Commission  will  hear  arguments 
of  attorneys  representing  various  interests  affected,  on  legal  ques- 
tions arising  from  the  exercise  of  its  power  under  the  provisions 
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of  §§  2120  n  to  2120  t  inclusive,  Code  Supplement,  1918,  with 
particular  reference  to  the  following: 

(a)  Does  the  prior  occupancy  of  a  highway  by  any  telephone 
or  other  electric  line  give  such  company  a  superior  right  to  the 
use  of  said  highway  such  as  to  protect  it  against  interference  of  a 
substantial  character  by  a  subsequent  electric  company  of  a  sim- 
ilar or  equal  character,  said  subsequent  company  having  no  con- 
nection with  public  travel  ? 

(b)  If  the  said  interference  can  be  substantially  eliminated, 
at  a  reasonable  expense,  which  company  should  bear  the  said  ex- 
pense, the  company  originally  occupying  the  said  highway,  or  the 
new  company? 

Prior  to  the  public  hearings,  a  committee  was  appointed,  com- 
posed of  representatives  of  the  following  companies :  Iowa  Sec- 
tion National  Electric  Light  Company,  the  Western  Union  Tele- 
graph Company,  American  Telephone  &  Tel^aph  Company, 
Iowa  Telephone  Company,  Association  Eailway  Telegraph  Su- 
perintendents, Iowa  Independent  Telephone  Association,  Postal 
Telegraph  &  Cable  Company. 

This  committee  filed  with  the  Commission  a  proposed  set  of 
rules  to  govern  the  construction  where  crossings  or  parallels  oc- 
cur. These  rules  are  largely  taken  from  the  report  of  the  com- 
mittee on  overhead  line  construction  of  the  National  Electric 
Light  Association  at  its  thiry-fourth  annual  convention,  the  rules 
adopted  by  the  Idaho  State  Railroad  Commission,  and  the  report 
by  the  committee  on  inductive  interference  to  the  Railroad  Com- 
mission of  the  State  of  California. 

It  will  be  noted  that  none  of  the  farmer  lines  were  represented 
on  the  committee  which  drafted  the  rules.  There  are  several 
thousand  farmer  telephone  companies  operating  in  the  state  of 
Iowa. 

Subject  to  a  few  modifications,  especially  in  regard  to  grounded 
circuit  telephone  lines,  the  rules  as  presented  by  the  aforesaid 
joint  committee  are  hereby  adopted. 

The  rules  as  modified  are  as  follows : 

[8]  Rules  for  the  Construction  of  Overhead  High-Tension 
Lines  Crossing  or  Paralleling  Overhead  Telephone  and  Telegraph 
Lines;  and  for  Crossings  of  Electric  Light  and  Power  Lines 
over  Railroads. 
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Scope. 

These  rules  are  intended  to  be  observed  in  so  far  as  they  ap- 
ply in  the  construction,  operation,  and  maintenance  in  all  cases 
of  conflicts  as  hereinafter  defined,  between  high-t^ision  lines  and 
telephone  and  telegraph  lines,  and,  further,  these  rules  shall  apply 
to  crossings  of  electric  light  and  power  lines  over  railroad  tracks 
and  rights  of  way. 

The  art  of  high-tension  transmission  has  not  reached  a  stage  of 
development  where  there  is  unanimity  of  opinion  among  power 
engineers  as  to  the  best  methods  to  employ  for  various  features 
of  crossing  construction.  It  is  therefore  recognized  that  some 
cases  of  conflict  will  arise  in  which  the  rules  will  be  inapplica- 
ble as  to  certain  features,  and  in  such  cases  it  will  be  necessary 
for  the  parties  at  interest  to  make  special  agreements  as  to  the 
methods  to  be  followed ;  and  in  case  they  fail  to  agree  the  matter 
may  be  referred  to  the  state  Railroad  Commission  for  determina- 
tion. 

It  should  also  be  recognized  that  the  rules  are,  in  general,  mini- 
mum requirements,  especially  with  regard  to  clearance  and 
strength,  and  that  in  practice  the  construction  should  be  somewhat 
better  than  these  minimum  requirements. 

^Definitt4)n8. 

High-Tension  Line. — For  the  purposes  of  these  rules,  high-ten- 
sion lines  are  defined  as  follows: 

(a)  Constant  potential,  alternating  current  circuits,  not 
grouded,  exceeding  5,000  volts  between  conductors. 

(b)  Constant  potential  circuits  with  one  side  or  neutral 
grounded,  exceeding  2,500  volts  to  ground  alternating,  or  750 
volts  to  ground  direct  current. 

Conflicts. — Conditions  constituting  conflicts  are  as  follows: 

(a)  Crossings:  Any  point  of  crossing  between  overhead 
high-tension  lines  and  overhead  telephone  or  telegraph  lines. 

(b)  Overbvilding  or  Overbuild:  A  section  of  any  length 
where  a  high-tension  line  or  lines  and  telephone  or  telegraph  line 
or  lines  follow  substantially  the  same  course  and  the  horizontal 
separation  between  the  two  classes  of  lines  is  less  than  the  height 
of  the  taller  pole  line ;  provided,  however,  that  lines  on  opposite 
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sides  of  a  highway,  street,  or  alley  are  not  conflicting  in  the  sense 
of  overbuilding,  if  separated  by  a  distance  of  not  less  than  60  per 
cent  of  the  height  of  the  taller  pole  line,  but  in  no  case  less  than 
20  feet. 

(c)  Parallel:  Wherever  overhead  high  tension  lines  arid  over- 
head telephone  or  telegraph  lines  follow  substantially  the  same 
course,  and  the  physical  and  electrical  characteristics  of  the  par- 
allel are  such  that  there  is  a  probability  of  substantial  inductive 
interference  with  the  telephone  or  telegraph  service,  conditions  of 
conflict  exist  The  length  and  separation  of  parallel  which  are 
likely  to  give  such  inductive  interference  depend  greatly  on  local 
conditions,  and  cannot  be  specified  with  certainty  without  speci- 
fying details  of  wave  shape,  balance  of  power  circuits,  etc.,  which 
are  not  usually  known  in  advance. 

(d)  Transposition:  By  transposition  is  meant  a  point  where 
the  line  wires  interchange  pin  position.  In  a  three-phase  line 
three  transpositions  in  the  same  angular  direction  or  rotation 
constitute  a  spiral  or  barrel 

Oeneral  Rules  Regarding  Conflicts. 

Neither  class  of  line  (high  tension  on  one  side  against  tele- 
phone or  telegraph  on  the  other  side)  shall  be  located  in  such 
proximity  to  lines  of  the  other  class  as  to  create  a  condition  of 
overbuilding  as  defined  under  conflicts  above,  except  in  very  short 
sections  where  it  is  impossible  to  do  otherwise. 

At  crossings  between  the  two  classes  of  lines  and  in  unavoidable 
cases  of  overbuilding  the  methods  of  construction  shall  conform 
to  the  rules  given  in  §  1  hereof. 

New  parallels  between  high-tension  lines  and  long-distance 
telephone  or  telegraph  lines  shall  not  be  created  in  any  case  where 
the  use  of  another  route  involving  less  parallelism  is  equally 
practicable,  all  things  considered. 

In  the  case  of  a  proposed  parallel  with  telephone  and  telegraph 
lines,  a  reasonable  increase  of  initial  construction  cost  will  be 
justified  in  order  to  avoid  interference ;  however,  this  matter  can 
only  be  determined  in  specific  cases  after  all  characterifltics  of  the 
proposed  parallel  are  known. 

Where  long-distance  telephone  or  telegraph  service  is  involved 

in  parallels,  the  construction,  operation,  and  maintenance  of  the 
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system  involved  in  such  parallels  shall  be  in  accordance  with  the 
rules  given  in  §  2,  in  so  far  as  they  are  applicable  to  the  condi- 
tions involved  in  any  specific  case;  but  ihey  may  be  modified  by 
the  State  Railroad  Commission. 

The  methods  of  construction  provided  for  in  appendix  "A" 
hereof  shall  be  used  in  electric  light  and  power  lines  at  crossings 
over  railroad  tracks  and  rights  of  way. 

Section  1. 

Power  line  Crossings  with  Telephone  and  Telegraph  Lines. 

1.  Scope:  These  rules  shall  apply  to  crossings  of  lines  carry- 
ing class  A  wires  over  class  C  lines  and,  subject  to  the  conditions 
of  paragraph  No.  3,  to  class  C  lines  over  class  A  lines  and  to  over- 
building as  hereinbefore  -defined. 

2.  Classification:  Class  A:  This  includes  all  circuits  herein- 
before defined  as  high  tension.  Class  C:  Telephone,  telegraph, 
or  signal  wires  employed  in  the  service  of  the  public,  not  exceed- 
ing 375  volts  to  ground. 

3.  Relative  Position  of  Lines:  At  crossings  class  A  conductors 
shall,  wherever  practicable  and  right  of  way  and  ground  contour 
will  permit,  be  above  class  C  conductors.  Where  it  is  necessary 
to  employ  the  reverse  arrangement  the  class  C  line  shall  conform, 
in  so  far  as  mechanical  strength  is  concerned,  to  the  requirements 
of  these  specifications.  (Nothing  herein  shall  be  construed  to 
prohibit  the  crossing  under  of  class  C  lines  by  high-voltage  trol- 
ley contact  wires  and  their  associated  feeders.) 

4.  The  length  of  the  crossing  span  where  practicable  shall  be 
not  greater  than  the  normal  span  of  the  line. 

5.  The  poles  or  towers  shall  be  located  as  far  as  practicable 
from  inflammable  material  or  structures. 

6.  The  poles  or  towers  supporting  the  crossing  span,  and  the 
adjoining  span  on  each  side,  preferably  shall  be  in  a  straight  line. 

7.  The  use  of  nets,-  baskets,  cradles,  overhead  bridges,  or  drop- 
outs is  prohibited  as  dangerous,  due  to  sleet  and  snow  loads  and 
from  high  windSi 

8.  CZeamnce;  Thevei'tical  clearance  between  crossing  conduc- 
tors and  conductors  crossed  shall  be  maintained  under  all  condi- 
tions of  loading  and  temperature  not  less  than  the  values  shown 

in  the  foUowing  table: 
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Length  of  Crossing  Span 


Voltage  of  Circuit. 


Less 
than  150' 


Below  7,500   

7,500  to  70,000  . . , 
Exceeding  70,000 


150'  to  300' 


More 
than  300^ 


8 

8 

10 


9.  The  separation  of  class  A.  conductors  shall  be  not  less  than 
the  following: 


Separation 

Line  Voltage 

With    Pin 
Insulators 

With 
Suspension 
Insulators 

Not  exceeding  6,600  volts    

14i  in. 
16  in. 
30  in. 
36  in. 
45  in. 
60  in. 
77  in. 

Exceeding    6,600  but  not  exceeding     14,000   .... 

Exceeding  14,000  but  not  exceeding     27,000   

Exceeding  27,000  but  not  exceeding    35,000  .... 

Exceeding  35,000  but  not  exceeding     47,000 

Exceeding  47,000  but  not  exceeding     70,000   .... 
Exceeding  70,000  but  not  exceeding  110,000   .... 

' '  36  in. 
42  in. 
54  in. 
72  in. 
96  in. 

Note. — This  requirement  does  not  apply  to  wires  of  the  same  phase  or 
polarity  between  which  there  is  no  difference  of  potentiaL 

With  constant  potential,  direct-current  circuits  not  exceeding 
750  volts,  the  minimum  spacing  shall  be  10  inches  ((/  10"). 

10.  When  supported  by  insulators  of  the  disc  or  suspension 
type,  the  crossing  span  and  the  next  adjoining  spaas  shall  be  at- 
tached at  the  crossing  poles,  or  towers  by  double  strings  of  disc 
insulators.  These  strings  may  be  used  either  in  the  strain  or  sus- 
pension position.  One  additional  unit  shall  be  added  to  each 
string  when  used  in  the  strain  position. 

11.  The  clearance  in  any  direction  between  conductors  sup- 
ported on  pin  insulators  and  the  pole,  or  tower,  shall  be  not  less 
than: 

Line  Voltage.  Clearances. 

Not  exceeding  14,000  volts 9  inches 

Exceeding  14,000  but  not  exceeding    27,000  i 15  inches 

Exceeding  27,000  but  not  exceeding     35,000  18  inches 

Exceeding  35,000  but  not  exceeding    47,000  21  inches 

Exceeding  47,000  but  not  exceeding    70,000  i . , .  24  inches 

Exceeding  70,000  but  not  exceeding  110,000  30  inches 

For  conductors  supported  by  disc  type  insulators,  and  not  dead 
ended  at  the  poles  or  towers,  the  above  clearances  shall  be  in- 
creased by  three-fourths  the  length  of  the  string  insulators  luilees 
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suitable  provision  is  made  to  prevent  tbe  oondact(Hrs  from  swing" 
ing. 

12.  Conductors:  The  normal  mechanical  tension  in  the  conr 
ductors  generally  shall  be  the  same  in  the  crossing  span  and  in 
the  adjoining  span  on  each  side,  and  the  difference  in  length  of 
the  crossing  and  adjoining  spans  generally  shall  not  be  more  than 
50  per  cent  of  the  length  of  the  crossing  span. 

13.  The  conductors  shall  not  be  spliced  in  the  crossing  span 
nor  in  the  adjoining  span  on  either  side. 

14.  The  method  of  supporting  the  conductors  at  the  poles  or 
towers  shall  be  such  as  to  hold  the  wires^  under  maximum  load- 
ing/ to  the  supporting  structures,  in  case  of  shattered  insulators, 
or  wires  broken  or  burned  at  the  insulator,  without  allowing  an 
amount  of  slip  which  would  materially  reduce  the  clearance  spe- 
cified in  paragraph  No.  8. 

15.  Lines  using  wood  cross-arms  shall  be  double  armed  at  cross- 
ing poles.  Where  single  steel  arms  are  used  they  shall  be  suitably 
connected  to  a  well-made  ground. 

16.  Quys:  Wood  poles  supporting  the  crossing  span  shall  be 
guyed  in  both  directions  if  practicable  and  right  of  way  condi- 
tions permit  and  be  head  guyed  away  from  the  crossing  span. 
The  next  adjoining  poles  shall  be  head  guyed  in  both  directions 
if  practicable.    Braces  or  push  guys  may  be  used. 

17.  Strain  insulators  shall  be  used  in  guys  from  wooden  poles 
carrying  any  power  wire  less  than  6,600  volts.  Strain  insulators 
shall  not  be  used  in  guying  steel  structures,  nor  required  on  wood 
poles  carrying  wires  all  of  which  are  6,600  volts  or  more. 

18.  Charing:  The  space  aroimd  the  poles  or  towers  shall  be 
kept  free  from  inflammable  material,  underbrush,  and  grass. 

19.  Temperatures:  In  the  computation  of  stresses  and  clears 
ances,  and  in  erection,  provision  shall  be  made  for  a  variation 
from  — 20  degrees  Fahrenheit  to  +120  d^rees  Fahrenheit.  A 
suitable  modification  in  the  temperature  requirements  shall  be 
made  for  regions  in  which  the  above  limits  would  not  fairly  rep- 
resent the  extreme  range  of  temperature. 

20.  Loads:  The  conductors  shall  be  considered  as  uniformly 
loaded  throughout  their  length,  with  a  load  equal  to  the  result- 
ant of  the  dead  load  plus  the  weight  of  a  layer  of  ice  ^"  in  thick- 
ness, and  a  wind  pressure  of  8.0  pounds  per  square  foot  on  the 
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ice-covered  diameter,  at  a  temperature  of  0  degrees  Fahrenheit. 

21.  The  weight  of  ice  shall  be  assumed  as  57  pounds  per  cubic 
foot  (.033  pounds  per  cubic  inch). 

22.  Insulators,  pins,  and  conductor  attachments  shall  be  de- 
signed to  withstand,  with  the  designated  factor  of  safety,  a  pull 
in  the  direction  of  the  crossing  equal  to  the  tension  in  the  con- 
ductors under  the  maximum  loading. 

23.  The  poles  or  towers  shall  be  designed  to  withstand,  with 
the  designated  factor  of  safety,  the  combined  stresses  due  to  their 
own  weight,  the  wind  pressure  on  the  pole  or  tower,  and  the  above 
wire  loading  on  the  crossing  span  and  the  next  adjoining  span  on 
each  side.  The  wind  pressure  on  the  poles  or  towers  shall  be  as- 
sumed at  6  pounds  per  square  foot  on  the  projected  area  of  round 
poles  and  13  pounds  per  square  foot  on  plane  structures,  and  one 
and  one-half  times  the  projected  area  of  latticed  structures. 

24.  The  poles  or  towers  supporting  the  crossing  span  shall  be 
designed  to  withstand  at  all  times  without  failure  the  unbalanced 
stress  due  to  the  combined  pull,  toward  the  crossing  of  all  con- 
ductors supported,  the  pull  in  each  conductor  being  taken  as  the 
tension  due  to  the  specified  load. 

25.  Cross-arms:  Cross-arms  on  the  crossing  poles  or  towers, 
including  their  fastenings  to  the  poles  or  towers,  shall  be  de- 
signed : 

(a)  To  withstand  with  the  designated  factor  of  safety  (para- 
graph 27)  the  stresses  produced  by  the  conductors  under  the  spe- 
cified loading  (paragraph  20). 

(b)  To  withstand  at  all  times  without  failure,  the  tinbalanced 
stresses  due  to  the  combined  pull  in  one  direction  of  the  several 
conductors  supported,  the  pull  of  each  conductor  being  taken  as 
the  tension  in  that  conductor  due  to  the  specified  load  (para- 
graph 20). 

26.  The  poles  or  towers  may  be  permitted  a  reasonable  deflec- 
tion under  the  specified  loading,  provided  that  such  deflection 
does  not  reduce  the  clearance  specified  in  paragraph  Na  8  more 
than  25  per  cent,  or  produce  stresses  in  excess  of  those  specified  in 
paragraphs  Nos.  28  and  24. 

Factors  of  Safety. 

27.  The  ultimate  unit  stress  divided  by  the  allowable  unit 
stress  shall  be  not  less  than :  . 
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Wires  and  cables • 2 

Pins    2 

Insulators,  conductor  attachments,  guys   3 

Wood  cross-arms   4 

Wood  poles,  side  guyed   4 

Wood  poles,  not  8i4e  guyed 6 

Structural  steel   2^ 

Reinforced  concrete  poles  and  cross-arms  4 

Foundations 2 

28.  Ccmductors: 

Conductors  shall  be  of  copper,  copper  covered  steel,  aluminum, 
steel  reinforced  aluminum,  galvanized  steel,  or  other  corrosion 
resisting  material,  provided,  however,  that  galvanized  steel  shall 
not  be  used  in  localities  where  conditions  are  such  that  excessive 
corrosion  would  occur. 

29.  The  minimum  sizes  for  conductors  of  the  crossing  and  ad- 
joining spans  shall  be  as  follows: 

Copper  or  copper  covered  steel: 

Spans  less  than  100'  No.  6  B.  &  S.  solid,  medium  hard  drawn. 

Note. — Where  impracticable  to  obtain  100-foot  span  due  to  difficulties  in 
pole  location,  No.  6  B.  &  S.  medium  hard  drawn  copper  may  be  used  in  spans 
up  to  125  feet  in  length. 

Spans  125'  and  over  No.  4  B.  &  S.  medium  hard  drawn. 

Alvminvm: 

No.  6  copper  equivalent  steel  reinforced  aluminum  (No.  4  Al. 
S.  R)  subject  to  the  same  limitations  as  No.  6  B.  &  S.  M.  BL  D. 
copper. 

Not  reinforced  No.  1  B.  &  S.  Gauge. 

Gcdvdnized  steel: 

Spans  of  any  length  J"  diameter. 

For  crossings  150  feet  or  more,  all  conductors  to  be  stranded. 
All  aluminum  conductors  and  all  galvanized  steel  conductors  to 
be  stranded. 

30.  Insulation:  The  conductors  of  class  A  lines,  as  heretofore 

defined,  shall  be  considered  to  be  insulated  when  mounted  upon, 

or  fastened  to,  insulators  mounted  upon  any  structure,  and  shall 

not  be  required  to  be  covered  throughout  any  portion  of  their 

length  by  any  insulating  material  of  any  kind.     Insulators  on 

power  lines  shall  be  the  product  of  reputable  and  well-known 

makers,  and  at  crossing  supports  shall  be  preferably  of  porcelain, 

although  by  agreement  of  both  parties  other  material  may  be 

used. 
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31.  The  insulators  shall  be  so  designed  that  their  dry  flash-over 
voltage  is  not  more  than  75  per  cent  of  their  puncture  voltage,  at 
60  cycles  frequency. 

32.  Insulators  shall  be  designed  to  withstand  without  flash  over 
at  a  frequency  of  60  cycles  the  voltage  as  shown  in  the  following 
table: 


Voltage  of  Circuit. 

Dry. 

Wet. 

5,000 

20,000 

16,000 

7,600 

30,000 

22,000 

11,000 

40,000 

30,000 

22,000 

76,000 

-  66,000 

33,000 

105,000 

•  76,000 

44,000 

135,000 

96,000 

66,000 

160,000 

116,000 

66,000 

186,000 

136,000 

88,000 

236,000 

170,000 

110,000 

285,000 

206,000 

160,000 

375,000 

270,000 

200,000 

490,000 

366,000 

For  intermediate  voltages  obtain  the  dry  flash  over  by  inter- 
polation. By  the  term  "wet"  is  meant  a  condition  equivalent  to 
a  precipitation  of  ^  inch  of  rain  per  minute,  at  an  angle  of  45 
degrees  to  the  axis  of  the  insulator. 

33.  Each  completed  pin  insulator  for  line  voltages  of  over  15,- 
000  and  each  completed  suspension  insulator  disc  shall  be  sub- 
jected to  a  factory  test  at  dry  flash-over  voltage  and  at  a  frequency 
of  60  cycles  for  3  consecutive  minutes,  or  this  test  may  conform 
to  any  other  method  generally  sanctioned  by  good  modem  prac- 
tice. 

34.  Strain  insulators  when  used  in  guys  shall  be  of  the  inter- 
locking type,  and  of  a  mechanical  strength  at  least  equal  to  that 
of  the  guy  in  which  they  are  installed. 

35.  Test  voltages  above  35,000  volts  shall  be  determined  by  the 
A.  I.  E.  E.  Standard  Spark-Gap  Method,  below  35,000  volts  by 
transformer  ratio. 

36.  Pins:  Insulator  pins  shall  be  of  steel,  wrought  iron,  or 
malleable  iron,  and  shall  be  galvanized  or  otherwise  protected 
from  corrosion.  Cast-iron  pin  bases  may  be  used.  Pins  of  lo- 
cust, eucalyptus,  or  other  equally  durable  wood  may  be  used,  pro- 
vided conditions  are  such  that  digestion  or  rapid  deterioration  of 
wood  pins  does  not  occur. 
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87.  Chijfs:  QujB  thall  be  galvanized  or  copper-covered 
stranded  sted  cable^  not  less  than  iV  inch  in  diameter,  or  galvan* 
ized  rolled  rods  of  equivalent  tensile  strength* 

38.  Anchors  and  Anchor  Bods:  Anchors  shall,  if  soil  is  wet, 
boggjr,  or  sandy,  and  of  such  character  tliat  patent  anchors  .would 
not  hold,  be  of  the  log  type.  Approved  patent  anchors  may  be 
used  in  suitable  soils.  Anchor  rods  shall  be  not  lees  than  f-inch 
diameter,  galvanized,  and  not  less  than  6  feet  long. 

89.  Wood  Poles:  Wood  poles  shall  be  of  selected  timber  peeled 
free  from  defects  which  would  decrease  their  strength  or  durabil- 
ity, and  well  proporti(med  from  butt  to  tc^. 

40.  Concrete:  All  concrete  and  concrete  material  shall  be  in 
accordance  with  the  requirements  of  the  report  of  the  joint  com- 
mittee on  concrete  and  reinforced  concrete. 

41.  Structural  Steel:  Structural  steel  shall  be  in  accordance 
with  the  manufacturers'  standard  specifications. 

42.  The  design  and  workmanship  shall  be  strictly  in  accord- 
ance with  first-class  practice. 

48.  The  form  of  the  frame  shall  be  such  that  the  stresses  may 
be  computed  with  reasonable  accuracy,  or  the  strength  shall  be 
determined  by  actual  test. 

44.  The  sections  used  shall  permit  inspection,  cleaning,  and 
painting,  and  shall  be  free  from  pockets  in  which  water  or  dirt 
can  collect 

46.  The  length  of  a  main  compression  member  shall  not  exceed 
180  times  its  least  radius  of  gyration.  The  length  of  a  secondary 
compression  member  shall  not  exceed  220  times  its  least  radius  of 
gyration. 

46.  The  minimum  thickness  of  metal  in  galvanized  structures 
shall  be  J"  for  main  members  and  J"  for  secondary  members. 

The  minimum  thickness  of  painted  material  shall  be  i"  for 
main  members  and  A"  for  secondary  members. 

47.  Protective  Coatings:  All  structural  steel  shall  be  thorough- 
ly cleaned  at  the  shop  and  be  galvanized,  or  given  one  coat  of  ap- 
proved paint. 

48.  Painted  Material:  All  contact  surfaces  shall  be  given  one 
coat  of  paint  before  assembling. 

All  painted  structural  steel  shall  be  given  two  field  coats  of  an 
approved  paint. 
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The  surface  of  the  metal  shall  be  thoroughly  cleaned  of  all 
dirt,  grease,  scale,  etc.,  before  painting,  and  no  painting  shall  be 
done  in  freezing  or  rainy  weather. 

49.  Hardware  and  structural  materials  which  require  galva- 
nizing shall  be  galvanized  in  accordance  with  the  specifications  of 
the  American  Telephone  &  Telegraph  Company. 

50.  Fotmdations:  Foundations  for  poles  and  towers,  support- 
ing the  crossing  spans,  shall  be  adequate  to  withstand  with  the 
designated  factor  of  safety  (par.  27)  the  maximum  stress  to  which 
they  are  subjected  when  the  structures  and  conductors  which  they 
support  are  loaded  as  set  forth  in  paragraphs  20,  21,  22,  23,  24, 
25,  and  26. 

In  no  case  shall  poles  be  set  directly  in  the  ground  to  depths 
less  than  those  shown  in  the  following  table: 


Length  of  Poles  in  Feet. 

Depth  in  Earth. 

Depth  in  Rock. 

25 

4.5 

3.0 

30 

6.0 

3.5 

35 

6.5 

4.0 

40 

6.0 

4.0 

45 

6.5 

4.5 

60 

7.0 

4.5 

55 

7.5 

5.0 

60 

8.0 

5.0 

61.  When  located  in  soft  or  swampy  ground,  the  setting  of 
poles  shall  be  suitably  reinforced.  This  may  be  done  by  setting 
in  barrels  of  broken  stone  or  gravel,  or  in  stone  or  timber  footings, 
or  by  other  equally  effective  method. 

Section  2. 
Power  Line  Parallels  with  Telephone  and  Telegraph  Lines. 

1.  The  specific  means  of  avoiding  or  reducing  inductive  effects 
which  are  outlined  below  shall  be  applied  to  each  case  in  so  far 
as  is  necessary  for  the  sufficient  reduction  of  the  inductive  inter- 
ference. In  case  the  parties  at  interest  shall,  in  any  case,  fail 
to  agree  upon  the  application  of  these  means  to  a  specific  case 
the  i^atter  shall  be  referred  to  the  state  Railroad  Commission. 

2.  Notification  of  Proposed  Parallels:    The  party  proposing  to 

build  a  new  telephone,  telegraph,  or  power  line  which  will  create 

a  parallel,  or  to  generally  reconstruct  such  existing  line,  shall 

give  due  notice  (at  least  thirty  days  whenever  possible)  of  its  in- 
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tention  to  the  other  party,  including  detailed  information  of  the 
location  and  character  of  the  proposed  line.  Such  notice  shall  be 
in  writing. 

3.  Separation  of  Lines:  In  locating  new  lines  or  recons.truct- 
ing  existing  lines,  power  lines  shall  be  separated  from  telephone 
and  telegraph  lines  with  as  great  a  distance  as  practicable,  and  a 
uniform  separation  shall  be  maintained  throughout  the  parallel 
unless  a  substantial  increase  of  separation  for  a  considerable  por- 
tion of  the  distance  can  be  obtained  by  departing  from  this  rule. 
In  alt  cases  the  separation  must  be  by  at  least  ihe  width  of  the 
highway,  unless  special  permission  to  construct  the  line  otherwise 
shall  first  be  secured  from  the  state  Bailroad  Commission. 

4.  Conductor  Arrangement:  Except  for  changes  at  author- 
ized tran8positions,  each  line  involved  in  a  parallel  shall  maintain 
a  uniform  arrangement  of  conductors  throughout  the  parallel  sec- 
tion, if  possible. 

5.  Transpositions:  An  adequate  system  of  transpositions  shall 
be  installed  in  the  power  circuit  or  circuits,  and  also  in  the  tele- 
phone or  telegraph  circuits  provided  these  are  metallic  If  the 
telephone  line  is  on  a  grounded  circuit  it  shall  be  equipped  with 
a  metallic  circuit  unless  a  special  order  to  the  contrary  is  made 
by  the  state  Eailroad  Commission. 

Within  the  limits  of  the  parallel  the  transpositions  in  each  line 
shall  be  located  with  due  regard  to  those  in  the  other  line,  if  any, 
and  with  due  regard  to  the  limits  of  the  parallel  in  order  to  form 
as  nearly  as  practicable  a  balanced  system ;  outside  the  limits  of 
the  parallel,  power  circuits  isolated  from  ground  shall  be  trans- 
posed in  such  manner  approximately  every  2  miles  as  will  equalize 
the  electrostatic  capacities  to  ground  of  the  several  conductors. 
The  owner  of  the  telephone  or  telegraph  line  involved  in  any 
parallel  shall  have  the  right  to  specify  the  location  and  electrical 
characteristics  of  the  transpositions  to  be  installed  in  the  power 
line,  except  that  he  may  not  specify  more  frequent  power  trans- 
positions than  is  indicated  in  the  following  table.  This  provision 
does  not  apply  to  lines  of  more  than  70,000  volts  potential,  which 
cases  must  be  given  special  consideration  because  of  the  large 

expense  of  transpositions  and  the  severity  of  the  inductive  eflfects. 
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Kind  of  Line. 

For  Power  Lines  on 

Pin  Insulators 

Distance  in  Miles 

Average. 

For  Power  Lines  on 

Suspension  Insulators 

Distance  in  Miles 

Average. 

Telephone 

1 

(Note  1) 

Telegraph 

1 

Note  1. — To  be  determined  by  the  Conunission  in  case  of  disagreement. 

Note  2. — In  many  cases  existing  transposition  systems  in  the  telephone 
line  can  be  utilized  with  little  or  no  change  if  the  power-line  transpositioni 
are  so  designed  as  to  co-ordinate  with  them. 

6.  Power  Apparatus:  The  power  company  shall,  so  far  as 
practicable,  use  in  connection  with  any  power  line  involved  in  a 
parallel  with  telephone  or  telegraph  lines  or  located  on  or  in  close 
proximity  to  any  public  highway,  only  those  types  of  apparatus 
such  as  generators,  motors,  switches,  transformers,  and  trans- 
former connections  and  lightning  arresters,  as  will  produce  the 
minimum  amount  of  inductive  disturbance  in  a  telephone  or  tele- 
graph circuit  This  rule  shall  be  construed  as  prohibiting,  in 
such  cases,  the  use  of  grounded  single-phase  and  grounded  open- 
star  transformer  connections,  and  grounded  star  connected  three- 
phase  transformer  banks  unless  these  are  provided  with  closed 
delta  secondary  or  tertiary  winding. 

It  shall  also  be  construed  that,  in  purchasing  new  generators 
and  motors,  the  power  company  shall  make  every  effort  to  obtain 
apparatus  giving  as  nearly  as  possible  pure  sine  waves  of  voltage 
at  fundamental  frequency,  and  in  no  case  shall  the  deviation 
therefrom  exceed  the  limit  fixed  by  the  standardization  rules  of 
the  American  Institute  of  Electrical  Engineers ;  and,  further,  in 
order  that  the  wave  shapes  of  voltage  and  current  may  be  distorted 
as  little  as  practicable  by  transformers,  the  main  line  transform- 
ers employed  shall  have  an  exciting  current  as  low  as  is  consistent 
with  good  practice,  and  in  no  case  shall  the  exciting  current  at 
rated  voltage  exceed  10  per  cent  of  the  full  load  current.  Such 
transformers  shall  not  be  operated  at  more  than  10  per  cent  above 
their  rated  voltage. 

To  avoid  high  frequency  oscillations,  electrolytic  lightning  ar- 
resters shall  be  charged  by  metallic  contact  through  a  charging 
resistance  rather  than  through  an  arc  between  the  horn  gaps. 

7.  Balance  of  Power  System:  The  owner  of  any  power  system 
which  is  involved  in  a  parallel  with' telephone  or  telegraph  lines 
shall  construct,  maintain,  and  operate  the  power  system  in  such  a 
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manner  that  the  currents  in,  and  the  voltage  to  ground  of,  the  line 
conductors  will  be  kept  as  doselj  balanced  as  may  be  practicable. 
Some  of  the  means  for  attaining  this  are; 

(a)  The  proper  distribution  among  the  phases  of  single  phase 
loads  on  polyphase  circuits. 

(b)  For  switching  on  the  system  while  under  load  the  use  only 
of  oil  switches  having  all  poles  interconnected  for  simultaneous 
action;  except  that  infrequently  operated  'switches  at  small  sub- 
stations may  be  of  the  air-brake  type  with  poles  mechanically 
interconnected  for  simultaneous  action. 

(c)  With  power  system  electrically  isolated  from  ground  the 
installation  of  reliable  indicating  devices,  so  that  the  operator 
may  be  immediately  informed  of  abnormal  conditions  on  the  line. 

(d)  The  installation,  wherever  neutral  ground  connections  are 
employed,  of  suitable  devices  for  measuring  the  current  in  the 
neutral  under  normal  operating  conditions  at  the  main  generating 
and  substations. 

(e)  The  rearrangement  of  line  conductors  causing  unbalance 
in  the  voltage  between  the  power  wire  and  ground,  when  these 
cause  serious  interference  with  the  telephone  circuits.  This 
may  include  the  extension  of  two  wires  only  of  a  three-phase  line 
unless  these  are  insulated  from  the  three-phase  line  by  a  trans- 
former. 

(f )  The  maintenance  of  the  power  circuit  free  from  leaks 
caused  by  branches  of  trees,  defective  insulators,  or  other  similar 
causes. 

8.  Other  Operating  Rules:  The  power  company  shall  adopt 
operating  rules  which  shall  particularly  outline  the  procedure  for 
operating  employees  during  times  when  the  power  system  is  sub- 
jected to  such  abnormal  unbalances  as  render  the  parallel  tele- 
phone or  telegraph  lines  inoperative.  This  will  usually  occur 
with  an  open,  grounded,  or  short  circuited  line  or  transformer 
winding.  Such  rules  shall  in  general  provide  for  the  discon- 
tinuance of  operation  of  the  power  line  until  the  fault  is  remedied, 
excepting  only  those  cases  where  it  is  clear  that  the  service  ren- 
dered the  public  by  continuing  service  over  this  section  of  power 
line  is  relatively  of  greater  importance  than  that  rendered  by  the 
telephone  or  telegraph  lines.  In  formulating  such  rules,  con- 
sideration should  be  given  to  the  matter  of  discontinuance  of  the 
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power  service  only  during  daylight  hours  in  cases  where  the 
faulty  condition  must  continue  through  a  day  or  more. 

When  it  is  necessary  to  throw  power  on  a  defective  section  of 
power  line,  in  order  to  locate  the  defect,  care  shall  be  taken  to 
avoid  as  far  as  possible  repeated  enerjjizing  of  the  section  of  line 
which  parallels  the  telephone  or  telegraph  circuits  until  the  fault 
has  been  cleared. 

Section  3. 

Apportionment  of  Expenses. 

The  division  of  expenses  between  the  various  companies  in- 
volved in  any  given  crossing  or  parallel  for  the  construction  re- 
qtiired  above  in  order  to  reduce  interference  or  hazard  shall  be 
by  special  agreement  between  the  parties,  in  harmony  with  the 
decision  of  the  state  Railroad  Commission  in  the  proceeding 
entitled  ^TElectrical  Interference  between  Transmission,  Tele- 
phone, and  Telegraph  Lines,"  dated  December  30,  1916;  but  in 
case  the  said  parties  cannot  agree,  the  same  shall  be  referred  to 
the  state  Railroad  Commission  for  determination. 

Appendix  "A." 

Railroad  Crossings. 

1.  Where  electric  light  and  power  lines  cross  over  railroad 
tracks  and  rights  of  way,  the  requirements  of  §  1  shall  be  ob- 
served in  the  construction  of  the  electric  light  and  power  lines. 

2.  Clearances  from  and  over  tracks  shall  be  as  follows: 
Track  clearances  where  electrical  conductors  cross  railroads. 

(Measured  upon  a  line  perpendicular  to  center  line  of  track.) 
Side: 

(a)  Between  main  track  and  pole  or  tower,  12J  feet, 

(b)  Between  siding  and  pole  or  tower,  8^  feet. 
Verticai: 

The  numbers  in  following  table  represent  the  clearance  in  feet 
to  be  provided  by  the  conductors  or  wires  at  the  heads  of  columns, 
above  places  specified  at  the  side  of  the  table,  for  spans  not  ex- 
ceeding 150  feet. 
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Signals,  Gays. 

TroUey 

Spans,  Overbead 

300  Volts  to 

15,000 

Contect 

Nature  of  Crossing. 

Ground  Wires 
Supply   Lines 

Ground  up 
to  15,000 

to 
50.000 

Wires  (Not 
Feeder 

Less  than  300 

Volts. 

Volts. 

Cables). 

Volts  to  Ground. 

(a) 

Crossing  above  track 

of  railroads  han- 

dling       standard 

freight  ears  where 

brakemen  are  per- 

mitted on  top  . . . 

25 

28 

30 

22 

(a) Associated  feeder  conductors,  25  feet. 

(End  of  mles  prescribed  for  crossings  and  parallels.) 

SUMMARY  OF  EVIDENCE. 

A  summary  of  some  features  of  the  evidence,  in  addition  to 
that  given  in  the  opinion,  may  be  of  some  value. 

It  was  established,  as  stated  in  the  text  of  the  opinion,  that 
interference  of  a  substantial  character  usually  results  from  a 
close  parallelism  of  a  transmission  line  and  a  telephone  line  for 
a  considerable  distance,  unless  the  two  lines  are  separated  by  at 
least  the  width  of  the  highway,  the  telephone  line  is  on  a  metallic 
circuit,  the  wires  of  the  two  lines  are  properly  transposed  with 
relation  to  each  other,  and  both  lines  are  properly  constructed 
and  in  good  condition.    There  may  be  exceptions. 

Two  injurious  effects  are  produced  by  this  interference :  First, 
noise  is  produced  in  the  telephone  circuit;  and,  second,  the  ap- 
paratus of  the  telephone  circuit  is  frequently  broken  down  if  the 
inductive  interference  is  of  sufficient  magnitude.  These  effects 
vary  with  different  types  of  machines  and  with  different  machines 
of  the  same  type. 

These  facts  are  not  fundamental  to  the  operation  of  the  power 
circuit,  but  are  frequently  due  to  the  character  of  the  construction 
of  the  power  apparatus  in  a  given  case. 

In  the  event  that  substantial  interference  exists  with  a  tele- 
phone line  on  a  metallic  circuit,  it  was  suggested  by  a  practical 
operating  official  that  the  following  steps  should  be  taken : 

First,  see  if  the  telephone  line  is  in  good  operating  condition ; 
if  not,  then  so  fix  it,  especially  as  to  insulation.  If  substantial 
interference  still  exists,  then  examine  the  transposition  scheme 
and  determine  whether  that  properly  balances  the  two  systems. 
If  not,  and  it  be  decided  that  the  transposition  scheme  is  at  fault, 
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then  correct  the  transposition.  If  interference  still  continues, 
examine  the  balance  of  the  power  circuit.  This  involves  a  criti- 
cal investigation  of  the  power  apparatus  itself,  and  occasioned  a 
large  number  of  suggestions.  An  effort  should  be  made  to  im- 
prove the  balance  in  both  the  currents  and  the  voltages  of  the 
power  circuit.  The  voltages  may  be  unbalanced,  although  the 
currents  are  balanced.  The  wave  shape  of  the  current  ahould  be 
as  nearly  perfect  as  it  can  be. 

As  stated  by  a  leading  witness,  the  electrical  balance  of  the 
power  line,  meaning  by  that  the  prevention  of  the  flow  of  current 
in  the  earth,  and  the  maintenance  of  equality  in  the  voltages  be- 
tween the  different  wires  of  the  power  circuit  and  the  earth  must 
be  maintained  in  as  high  a  degree  as  possible. 

You  should  try  to  prevent,  so  far  as  possible,  transient  or  ab- 
normal conditions  which  produce  instantaneous  high  frequent 
irregularities  or  unbalances  in  the  power  circuit 

In  order  to  balance  the  currents,  it  is  well  to  eliminate  connec- 
tions between  the  power  line  and  the  ground,  so  far  as  possible. 

Instantaneous  high  voltages,  due  to  lightning  or  switching 
operations  of  the  power  circuit,  may  break  down  the  insulators, 
and  deterioration  in  the  insulators  is  going  on  all  the  time.  When 
the  power  circuit  is  grounded,  that  may  put  the  telephone  line 
out  of  use,  or  may  so  seriously  interfere  with  its  practical  use 
as  to  constitute  substantial  interference. 

Transformers  with  grounded  neutral  connection  let  the  current 
flow  into  the  ground.  These  are  frequently  placed  on  three-phase 
lines.  On  single-phase  lines  the  low  voltage  distributing  wires 
carrying  the  current  from  house  to  house  are  frequently  grounded. 
One  witness  testified  that  all  forms  of  neutral  grounded  connec- 
tions, whenever  they  caused  interference,  are  objectionable. 

In  order  to  prevent  grounds  occasioned  by  frequent  excessive 
voltages,  it  is  necessary  that  the  insulators  be  of  as  great  strength 
as  possible.  It  is  generally  understood  that  the  voltage  break- 
down of  the  insulator  should  be  about  four  or  five  times  the  oper- 
ating voltage. 

Proper  Transposiiioris. 

If  there  are  no  groimded  connections,  then  proper  transposi- 
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tions  of  the  wires  of  the  power  circuit  should  be  giv^i  careful  con- 
eideration. 

Transpositions  should  be  so  spaced  that  in  any  given  parallel 
there  are  completely  balanced  sections ;  there  miist  be  three  equal 
sections,  or  multiples  of  3,  in  order  to  produce  a  balance  of  a 
three-phase  circuit  in  any  given  parallel.  These  three  sections 
are  commonly  called  a  "barrel."  These  sections  should  be,  or- 
dinarily, not  over  a  mile  in  length.  In  a  single-phase  circuit 
there  should  be  two  transpositions,  or  multiples  of  2,  in  each 
parallel.  It  has  been  stated  by  some  that  shorter  transpositions 
have  tended  to  reduce  interference. 

If  the  wires  are  turned  over  "clockwise,"  to  the  right,  in  one 
part  of  a  so-called  "barrel,"  they  should  be  turned  the  same  direc- 
tion in  the  balance  of  that  "barrel ;"  and  if  turned  in  the  opposite 
direction  in  a  part,  they  should  be  so  turned  in  the  balance, 

A  witness  testified  that  transpositions  should  be  properly  placed 
on  a  power  circuit,  where  there  are  no  parallels,  as  well  as  where 
there  are  parallels  with  telephone  lines. 

Improving  the  Wave  Shape. 

The  noise  in  the  telephone  line  is  occasioned,  to  a  very  large 
extent,  by  little  irregularities  in  the  wave  shape  of  the  power 
voltages  and  currents.  These  irregularities  are  caused  by  the 
machine  generating  electrical  energy  and  can  be  very  materially 
reduced  by  using  better  apparatus. 

The  manufacturers  of  this  apparatus  have  indicated  to  the  rep- 
resentative of  the  American  Telephone  &  Telegraph  Company 
that  they  intend  to  give  greater  consideration  to  this  in  the  future. 
It  is  difficult  to  improve  an  old  type  of  apparatus  already  con- 
structed, but  some  devices  have  been  made  which  help. 

Wishbone  Construction. 

In  the  configuration  of  the  power  circuit  conductors,  it  is 
claimed  that  the  equilateral  triangle  or  wishbone  construction  is 
much  preferable  to  the  vertical  or  to  the  flat  construction. 

Drainage  Coils. 

Drainage  coils  on  a  telephone  line  have  been  used  to  lead  off 
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the  static  induction  induced  from  a  transmission  line  on  the  tele- 
phone line. 

Lightning  Arresters. 

A  fourth  wire  is  frequently  placed  above  the  three  wires  of  a 
three-phase  system.  This  is  sometimes  called  a  lightning  arrester 
or  a  static  wire.  This  tends  to  reduce  the  amount  of  trouble  on 
the  high-tension  line  due  to  lightning  and  lightning  discharge  dur- 
ing a  storm.  It  also  tends  to  limit  the  field  of  influence  of  the 
power  circuit;  and,  when  properly  installed,  tends  to  reduce  in- 
ductive interference  with  parallel  telephone  lines. 

It  is  quite  common  practice  for  a  power  company  to  take  a 
two-wire  circuit  directly  off  from  a  three-wire  circuit  This  un- 
balances the  system  and  is  bad  construction  where  interference  is 
caused.  One  remedy  is  to  continue  the  third  wire;  another  is  to 
insert  a  transformer  (which  is  ordinarily  used  in  power  work  to 
change  the  voltage  from  one  value  to  another)  between  the  three- 
phase  circuit  and  the  two-wire  circuit,  which  serves  to  insulate 
the  latter  from  the  three-phase  circuit  A  similar  unbalance  is 
created  if  a  single-phase  line  and  a  two-phase  line  are  taken  di- 
rectly off  the  same  machine,  without  transformers. 

A  greater  separation  and  shorter  parallels  constitute  the  best 
methods  for  reducing  electrical  interference. 

Some  of  the  forgoing  propositions  are  subject  to  controversy. 
The  summary  of  evidence  given  in  this  footnote,  and  no  portion 
of  the  same,  is  essential  to,  or  a  part  of,  the  decision  rendered  in 
this  proceeding. 

During  the  progress  of  the  investigation,  a  committee  was  ap- 
pointed, composed  of  the  following  gentlemen: 

William  G.  Raymond,  of  the  State  University,  Chairman ;  C. 
A.  Wright,  of  Iowa  State  College,  representing  Iowa  Farmers' 
Mutual  Telephone  Protective  Association;  J.  M.  Drabelle,  of 
Cedar  Rapids,  representing  the  National  Electric  Light  Associa- 
tion, Iowa  Section ;  P.  J.  Howe,  of  New  York  city,  representing 
the  Western  Union  Telegraph  Company;  F.  A.  Fish,  of  Ames^ 
representing  the  Iowa  State  College;  William  Bennett,  of  Chi- 
cago, representing  the  Association  of  Railway  Tel^raph  Superin- 
tendents; H.  S.  Osborne,  of  New  York  city,  representing  the 
American  Tdephone  &  Tel^raph  Company,  and  the  Iowa  Tele- 
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phone  Company;  Chas.  C.  Deering,  of  Des  Moines,  representing 
the  Iowa  Independent  Telephone  A880ciati(»u 

The  purpose  of  appointing  the  committee  was  to  investigate 
electrical  interference  between  transmission,  telephone,  and  tele- 
graph lines,  and  to  devise,  if  possible,  some  less  expensive  or  more 
efficient  methods  for  reducing  or  eliminating  interference  between 
these  electric  lines. 

Experiments  and  research  work  are  being  carried  on  by  the 
American  Telephone  &  Telegraph  Company,  the  Federal  govern- 
ment, and  by  a  committee  in  the  state  of  California ;  but,  so  far 
as  we  are  able  to  ascertain,  no  experimental  apparatus  has  been 
constructed  for  investigating  the  interference  between  grounded 
telephone  lines  and  transmission  lines. 

If  in  the  future  any  of  these  committees  are  able  to  devise  any 
new  and  less  expensive  methods  that  will  tend  to  solve  this  problem 
of  electrical  interference,  they  will  be  rendering  a  great  service  to 
all  interested  parties.  As  yet  nothing  new  of  any  substantial 
value  has  been  reported  to  the  Commission.         j 

Gtiiher,  Conmiissioner,  dissenting  in  part: 

I  concur  in  all  of  the  rules  adopted  by  the  majority  of  this 
Commission  for  overhead  high-tension  lines,  and  overhead  tele- 
phone and  telegraph  lines,  and  for  crossings  of  electric  light  and 
power  lines  over  railroads,  as  adopted  December  80,  1916,  except 
that  I  do  nonconcur  in  §  3  of  General  Rules  Regarding  Conflicts, 
said  §  8  appearing  under  the  head  of  "Apportionment  of  Ex- 
penses," and  reading  as  follows :  "The  division  of  expenses  be- 
tween the  various  companies  involved  in  any  given  crossing  or 
parallel  for  the  construction  required  above  in  order  to  reduce 
interference  or  hazard,  shall  be  by  special  agreement  between  the 
parties,  in  harmony  with  the  decision  of  the  state  Railroad  Com- 
mission in  the  proceeding  entitled  'Electrical  Interference  be- 
tween Transmission,  Telephone  and  Telegraph  Lines,'  dated  De- 
cember 80,  1916 ;  but  in  case  the  said  parties  cannot  agree,  the 
same  shall  be  referred  to  the  state  Railroad  Commission  for  de- 
termination." 

And  I  dissent  from  the  ruling  of  the  majority,  which  provides 
as  follows :  "If  it  be  found  necessary  to  make  the  grounded  cir- 
cuit telephone  line  metallic  for  part  or  all  of  its  length,  in  order 
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to  remove  the  interference,  and  to  install  proper  transposition  to 
render  the  telephone  service  reasonably  satisfactory,  then  the  cost 
of  removal,  transposition  and  making  metallic  shall  be  borne  by 
the  transmission  line  company/^ 

Without  going  into  all  the  details  of  this  matter,  I  want  to  dis- 
cuss it  briefly.  The  question  dealt  with  in  the  majority  opinion 
on  this  subject  is  the  matter  of  interference,  by  induction,  to 
grounded  telephone  lines,  caused  by  what  are  known  as  transmis- 
sion lines  where  the  same  are  each  in  the  highway  and  are  parallel 
for  a  considerable  distance. 

Where  the  wires  of  two  or  more  electric  lines  are  suspended 
parallel  to  each  other,  the  more  powerful  and  changing  current 
in  the  wires  of  one  line  induces  a  current  upon  the  oth^  wire, 
which  produces  variations  in  the  weaker  line  corresponding  to 
those  upon  the  stronger  wire.  This  is  called  induction.  In  many 
instances  its  effect  is  such  as  to  prevent  the  successful  transmis- 
sion of  messages  over  telephone  wires.  The  injury  to  a  telephone 
line,  due  to  induction,  can  be  avoided  by  making  the  telephone 
line  a  full  metallic  circuit,  and  eliminating  the  effect  of  the  paral- 
lelism by  transposition.  That  is,  for  illustration,  where  a  power 
line  and  a  telephone  line  are  parallel,  one  on  each  side  of  the 
highway,  the  telephone  line  a  full  metallic  circuit,  the  lines  are 
so  built  that  for  certain  regular  distances  the  outside  wire  of  the 
one  line  is  so  transposed  on  its  poles  or  cross-arms  that  it  becomes 
an  inside  wire  of  the  line,  and  the  inside  wire  is  carried  to  the 
outside  of  the  pole,  and  becomes  the  outside  wire.  If  such  trans- 
position is  properly  done  by  each  of  such  parallel  lines,  ordi- 
narily, the  interference  by  induction  is  overcome. 

The  use  of  the  earth  for  the  purpose  of  forming  the  return  sec- 
tion of  an  electric  circuit  is  a  right  which  is  common  and  uni- 
versal, and  of  which  no  person  can  be  permitted  to  have  an  ex- 
clusive privilege  or  monopoly.  Such  use  enables  what  is  known 
as  a  grounded  telephone  line  to  be  built,  using  but  a  single  wire, 
the  return  circuit  being  furnished  by  groimding  or  connecting 
each  end  of  such  wire  with  the  earth.  While  such  construction 
is  cheap,  yet  it  has  the  objectionable  feature  that  every  other 
person  may  rightfully  construct  the  same  kind  of  line  in  the  same 
community,  using  the  earth  for  his  return  circuit;  and  it  has  the 
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further  objectionable  feature  in  that,  if  it  be  parallel  with  other 
electric  using  lines,  it  cannot  be  transposed. 

In  nearly  all  cases,  the  troubles  of  a  grounded  telephone  line, 
consequent  upon  such  line  being  parallel  to  a  transmission  line 
along  a  highway,  may  be  overcome  by  making  the  telephone  line 
a  full  metallic  circuit  and  properly  transposing  the  line. 

The  Nebraska  Railway  Commission,  Re  Lincoln  Teleph.  & 
Teleg.  Co.,  in  its  ruling  made  July  15,  1916,  and  reported  in 
P.TJ.R.1915D,  803,  said:  "The  first  type  of  telephone  that  be- 
came commercially  successful  was  that  commonly  referred  to  as 
the  grounded  system.  .  .  •  Under  favorable  conditions,  this 
system  afiFords  ^oient  service  at  a  minimum  of  investment  and 
operating  cost.  In  the  operation  of  such  plants,  however,  serious 
disadvantages  developed,  the  most  serious  arising  from  interfer- 
ence with  the  talking  circuit  from  electrical  currents  in  the  earth. 
It  was  found  that  these  currents  cause  cross  talk  between  the  lines, 
bring  noises  of  various  kinds  to  the  talking  circuit,  and  at  times 
make  intelligent  communication  impossible.  Cross  talk  is  also 
caused  by  induction  between  the  wires  themselves,  and  if  there 
are  a  large  number  of  wires  on  one  pole  line  this  trouble  is  aggra- 
vated. The  introduction  of  currents  from  an  electric  generating 
-plant  into  the  field  of  a  telephone  system  invariably  creates  havoc 
with  the  service.  .  .  .  The  complete  metallic  circuit  thus 
provided  overcomes  almost  entirely  the  trouble  from  earth  cur- 
rents, and  at  the  same  time,  through  a  transposition  of  the  wires 
at  certain  intervals  makes  possible  the  prevention  of  induction 
from  one  circuit  to  another.  .  .  .  The  installation  of  a  me- 
tallic system,  it  will  be  seen  from  the  above,  is  a  logical  step  in 
the  development  of  a  telephone  plant,  and  may  be  rendered  im- 
perative by  changing  physical  conditions.  While  grounded  plants 
are  still  very  general  in  use,  they  are  rapidly  being  replaced  with 
metallic  equipment.  .  .  .  The  public  is  gradually  demand- 
ing a  higher  standard  of  service.  .  .  .  Sooner  or  later,  the 
patrons  of  any  company  will  demand  metallic  soy  vice.  .  .  . 
The  increasing  use  of  electricity  for  light,  heat,  and  power,  makes 
the  future  of  any  grounded  plant  more  or  less  uncertain  and  pre- 
carious." 

And  to  the  same  effect  the  State  Public  Utilities  Commission 

of  Illinois,  on  October  12,  1916,  adopted  rules  for  overhead  eleo- 
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trical  construction  in  the  state  of  Illinois  known  as  general  order 
No.  30.  What  are  known  as  transmission  lines  in  the  state  of 
Iowa  are  known  in  the  state  of  Illinois  as  supply  systems  or  lines, 
and  telephone  lines  are  known  in  Illinois  as  sigAal  systems,  and 
in  ''General  Recommendations  for  the  Construction  and  Operor 
tion  of  Supply  Systems  and  Signal  Systems  Whose  Lines  Are 
Involved  in  Parallels/'  the  said  Commission,  in  §  712  of  said 
general  order,  announces  as  follows:  "Grounded  telephone  cii^ 
cuits  are  not  regarded  as  a  standard  or  satisfactory  type  of  con- 
struction." 

Their  announcement  is  not  explained,  and  I  suppose  the  rea- 
sons for  such  statement  are,  in  part  at  least,  the  reasons  given  by 
the  Nebraska  Commission,  above  quoted. 

Under  Code  §  2158,  any  person,  firm,  or  corporation  may  con- 
struct a  telephone  line  along  the  public  roads  of  the  state,  if  so 
constructed  as  not  to  incommode  the  public  in  the  use  of  the  high- 
way. It  would  scarcely  be  claimed  that  the  telephone  line  first 
in  occupancy  of  a  highway  might  prevent  a  second  line  from  be- 
ing built  in  and  along  the  same  highway.  Or  if,  as  the  result  of 
the  building  of  a  second  line,  cross  talk  and  interference  occurred 
to  the  extent  that  the  first  line  was  substantially  interfered  with, 
that  the  second  line  should  cease  operation,  or,  as  an  alternative,' 
that  it  should  bear  the  expense  of  making  the  first  line  a  metallic 
circuit.  The  principle  involved  in  the  illustration  just  given  was 
announced  by  our  supreme  court  in  a  case  between  two  telephone 
companies  which  were  occupying  the  same  public  highway.  The 
court  said:  "One  trouble  to  be  apprehended  is  cross  talk,  and 
this  is  explained  as  the  appropriation  by  one  wire  of  a  message 
being  transmitted  over  another  and  near-by  wire.  .  .  .  Now 
neither  company  .  .  .  has  the  exclusive  right  to  the  high- 
way or  the  streets.  Neither  has  the  exclusive  right  to  a  particular 
side  of  a  street  or  highway.  Undoubtedly,  the  appellee,  being 
first  in  possession,  is  entitled  to  be  protected  from  unreasonable 
interf erenca"  /  Northern  Teleph.  Co.  v.  Iowa  Teleph.  Co.  — 
Iowa,  — ,  98  N.  W.  113. 

That  is,  a  telephone  company  occupying  a  part  of  a  highway 
cannot  be  ousted  by  a  subsequent  company.  It  must  be  permitted 
to  remain  and  have  the  right  and  opportunity  to  operate  its  line, 
but  it  cannot  insist  that  another  company  shall  not  occupy  the 
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same  highway,  even  though  the  operation  of  the  second  line  might 
incidentally  and  naturally  "interfere"  with  the  operation  of  the 
prior  line. 

By  chapter  174,  Acts  of  the  Thirty-fifth  General  Assembly,  it 
was  provided  that  this  Commission  may  grant  to  any  individual 
or  corporation  engaged  in  the  manufacture,  sale,  etc.,  of  electric 
current  for  light,  power,  or  heating  purposes,  the  right  to  erect 
along  the  highways  the  poles  and  necessary  construction  to  con- 
duct the  electric  current  for  that  purpose. 

The  rules  adopted  by  the  majority  of  this  Commission,  and  in 
whidi  I  concur,  for  the  construction  of  transmission  lines,  pro- 
vide for  a  very  modem  equipment  and  all  approved  modern  ap- 
pliances to  minimize  and  prevent  interference  by  induction. 

"Where  a  person  is  making  lawful  use  of  his  own  property, 
or  of  a  public  franchise,  in  such  a  manner  as  to  occasion  injury 
to  another,  the  question  of  his  liability  will  depend  upon  the  fact 
whether  he  has  made  use  of  the  means  which  in  the  progress  of 
science  and  improvement  have  been  shown  by  experience  to  be 
the  best ;  but  he  is  not  bound  to  experiment  with  recent  inventions, 
•  .  .  or  to  adopt  expensive  devices,  when  it  lies  in  the  power 
of  the  person  injured  to  make  use  himself  of  an  effective  and 
inexpensive  method  of  prevention."  Cumberland  Teleph.  & 
Teleg.  Co.  v.  United  Electric  E.  Co.  12  L.R.A.  544-550,  42  Fed. 
273 ;  Hoyt  v.  Jeffers,  30  Mich.  181. 

In  a  discussion  of  this  subject  by  Deiser,  in  his  "Law  of  Con- 
flicting Uses  of  Electricity,"  in  the  first  paragraph  of  page  88,  I 
find  this  statement,  which,  it  seems  to  me,  is  especially  pertinent : 
"As  to  injuries  inflicted  by  a  railway  or  other  electrical  com- 
pany upon  another  electrical  company  using  a  lower  voltage  by 
induction,  this  in  normal  cases  is  an  injury  resulting  from  the 
proper  exercise  of  an  electrical  franchise,  and  gives  rise  to  no 
action  unless  wantonly  done  or  unless  done  by  placing  wires  in 
undue  proximity  to  each  other.  But  if  the  company  injured 
could  protect  itself  by  the  use  of  proper  modem  devices,  it  has 
no  standing  to  require  its  antagonist  to  bring  its  own  plant  up 
to  a  higher  degree  of  efficiency  than  it  is  willing  to  provide  for 
itself." 

And  on  the  same  page  of  the  same  work,  I  want  to  call  atten- 
tion to  the  following:  "Telephone  and  tel^raph  companies  may 
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procure  a  certain  degree  of  immunity  from  disturbance  through 
induction  by  using  the  McCluer  device  or  the  complete  metallic 
circuit.  Such  a  company  therefore  can  obtain  no  relief  from  the 
courts  unless  it  can  show  that  it  is  maintaining  its  plant  at  a  state 
of  efficiency  consistent  with  modem  development  in  electrical 
apparatus.  The  Canadian  cases  suggest  a  test  in  this  connection 
that  seems  final.  A  company  not  making  use  of  such  appliances 
is  certain  to  be  disturbed  sooner  or  later  by  some  electrical  fran- 
chise, street  railway,  electric  light,  or  electric  power.  It  cannot 
hope  to  exclude  forever  all  other  franchises  from  its  territory 
merely  because  it  fears  disturbance  when  it  has  voluntarily  kept 
its  own  apparatus  at  a  low  state  of  efficiency.'' 

The  fact  that  the  telephone  company  was  engaged  in  operating 
its  line  long  prior  to  the  location,  construction,  and  operation  of 
the  transmission  line  is  not  controlling  in  this  case. 

"One  having  the  prior  right  must  yield  his  right  and  submit 
to  damage  and  inconvenience  to  some  extent  for  the  good  of  his 
neighbor  and  of  society.''  Thomp.  Electricity,  page  67;  Lake 
Shore  &  M.  S.  E.  Co.  v.  Chicago,  L.  S.  &  S.  B,  E.  Co.  48  Ind. 
App.  584,  92  K  E.  989,  95  N".  E.  596. 

It  is  upon  this  principle  that  civilized  society  is  founded.  One 
must  submit  to  some  inconvenience,  surrender  some  liberty,  that 
his  neighbor  may  live  in  the  same  community. 

"Prior  occupation  of  a  street  by  an  electrical  company,  with 
its  poles  and  wires,  does  not  of  itself  confer  upon  the  company 
an  exclusive  franchise  or  right  to  occupy  such  street,  and  an- 
other company  of  a  similar  character,  which  has  obtained  a  valid 
franchise,  may  likewise  occupy  the  streets  with  its  poles  and  wires. 
The  prior  occupant,  however,  .  •  .  does  acquire  a  right 
which  is  in  the  nature  of  an  exclusive  one  on  the  continual  occu- 
pation of  the  space  occupied  by  its  poles  and  wires,  subject  to  the 
proper  control  by  the  state  or  municipal  authorities,  and  this  right 
must  be  recognized  by  the  subsequent  company  in  the  construo- 
tion  of  its  line.  .  .  .  It  is  .  .  .  the  rights  of  other  com- 
panies who  have  acquired  a  valid  franchise  of  similar  character. 
It  is  implied  in  such  grants  as  were  here  made  to  the  first  com- 
pany that  the  grant  is  subject  to  such  limitations  as  will  enable 
another  company  to  enjoy  a  like  franchise,  and  no  property  right 
is  invaded  by  the  adoption  of  such  measures  by  the  second  com- 
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pany  as  will  enable  it  to  exercise  its  privilege,  provided  there  is 
no  unreasonable  and  unnecessary  invasion  of  the  operations  of 
the  first  occupant.  For  the  property  right  of  the  first  is  not  to  a 
monopoly.  It  is  bound  to  exercise  its  privilege  in  such  a  way  as 
to  give  room  to  another  coming  in  under  the  power  reserved."  1 
Joyce,  Electric  Law,  2d  ed.  §  372A. 

Joyce,  in  his  work  on  Electric  Law,  devotes  one  chapter  to  the 
subject  of  conduction  and  induction — interference  of  wires,  in 
which  chapter  there  is  an  analysis  and  discussion  of  the  cases  in- 
volving interference  between  electric  light  and  other  wires,  in 
which  he  discusses  the  Federal  cases,  and  the  oases  from  Ala- 
bama, Illinois,  Indiana,  Iowa,  Minnesota,  Missouri^  Nebraska, 
Pennsylvania,  Texas,  and  Vermont.  And,  in  §  617,  the  author 
announces  his  conclusion  as  follows :  "Upon  the  question  of  in- 
terference by  the  electric  wires  of  one  company  with  the  wires  of 
another  electrical  company,  the  following  general  rule  may  be 
stated,  being  clearly  sustained  by  the  weight  of  authority.  As 
between  different  electrical  companies,  prior  authority  to  one  of 
the  companies  to  occupy,  or  prior  occupation  of  the  streets,  will 
not  confer  upon  such  company  an  exclusive  right  The  right  of 
the  prior  licensee,  however,  must  not  be  substantially  invaded  by 
the  later  company.  Such  subsequent  licensee  is  under  the  duty 
to  so  maintain  its  wires  and  lines  as  not  to  interfere  with  the 
right  of  the  prior  occupant  of  the  streets,  to  properly  maintain 
and  operate  its  lines,  and  to  transact  the  business  it  is  authorized 
by  its  franchise  to  transact."  2  Joyce,  Electric  Law,  2d  ed.  p. 
831. 

"Wherever  telephone  companies  occupy  the  public  streets  with 
their  poles  and  wires,  there  will,  as  a  matter  of  course,  be  some 
interference  between  them.  The  thing  to  be  guarded  against  is 
audi  an  interference  as  will  prevent  the  practical  operation  of  any 
one  telephone  system.  ...  To  grant  any  one  company  the 
exclusive  right  to  use  the  streets  would  be  to  establish  a  monop- 
oly/' Chicago  Teleph.  Co.  v.  Northwestern  Teleph.  Co.  199  111. 
324,  65  N.  E.  329. 

The  state  of  the  art  and  the  development  of  the  telephone,  and 

the  general  use  of  electricity,  produces  such  a  condition  that  a 

metallic  circuit  is  regarded  as  a  necessary  part  of  a  properly 

equipped  telephone  apparatus,  in  an  area  where  electricity  is  used 
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for  lights,  heat,  or  power.  And  it  may  be  taken  as  an  establidied 
principle  of  law  that  a  telephone  company  which  has  not  made 
its  line  a  metallic  circuit,  or  used  the  McCluer  device,  will  have 
no  standing  in  court  against  an  electrical  company  operating  in 
the  streets  or  highways  under  the  provisions  of  the  statutes  of  this 
state,  where  the  claimed  interference  is  only  incidental  and  nat- 
ural to  the  operation  of  its  line,  and  not  the  result  of  negligence, 
unskilfulness,  or  malice. 

"While  the  prior  occupancy  by  a  telephone  ocmipany  of  apace 
in  a  street  for  its  poles  and  wires,  under  a  franchise  granted  for 
such  purpose,  will  entitle  it  to  the  continual  enjoyment  thereof, 
without  substantial  impairment  so  long  as  it  continues  to  per- 
form its  obligations,  its  right  to  such  place  is  not  absolutely  exclu- 
sive, but  is  subject  to  the  right  of  another  company  to  enjoy  a 
like  privil^e  therein  granted  under  power  reserved  by  the  mu- 
nicipality, provided  there  is  no  unreasonable  or  unnecessary  inter- 
ference with  the  operation  of  its  own  line  and  it  wiU  suflFer  no 
serious  injury  therefrom."  '*It  is  implied  in  such  grants  .  .  . 
to  the  first  company  that  the  grant  is  subject  to  such  limitations 
as  will  enable  another  company  to  enjoy  a  like  franchise,  and  no 
property  right  is  invaded  by  the  adoption  of  such  measures  by  the 
second  company  as  will  enable  it  to  exercise  its  privilege,  pro- 
vided there  is  no  unreasonable  and  unnecessary  invasion  of  the 
operations  of  the  first  occupant."  Louisville  Home  Teleph.  Co. 
V.  Cumberland  Teleph.  &  Teleg.  Co.  49  C.  C.  A.  524,  111  Fed. 
663. 

Under  the  statute  of  this  state  permitting  telephones  to  occupy 
the  highway,  it  is  no  violation  of  its  right  for  the  state  to  permit 
a  transmission  line  to  occupy  a  part  of  the  same  highway.  The 
grant  given  to  the  telephone  company  was  the  right  to  operate  a 
telephone  line.  It  was  not  specified  that  it  might  operate  a 
grounded  telephone  line  without  interference.  All  the  evidence 
taken  in  the  hearing  of  this  matter  is  to  the  effect  that  a  telephone 
line  may  be  operated  on  the  opposite  side  of  the  highway  from  a 
transmission  line.  The  only  thing  required  is  that  a  metallic 
line  be  used,  instead  of  a  grounded  system. 

When  the  statute  gave  the  right  to  the  telephone  lines  to  build 
in  the  highway,  and  the  company  constructed  a  grounded  tele- 
phone line  in  such  highway,  such  company  did  so  with  knowledge 
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that  the  state  had  the  right  to  grant  a  similar  privilege  to  other 
electric  using  companies,  and  the  obligation  of  the  company  hav- 
ing the  telephone  line  was  to  use  such  system,  appliances,  and 
devices  as  would  permit  another  electric  using  line  to  exercise  a 
similar  right  in  the  same  highway. 

In  the  case  of  Cumberland  Teleg.  &  Teleph.  Co.  v.  United 
Electric  R.  Co.  98  Tenn.  492,  27  L.R.A.  236,  29  S.  W.  104, 
which  was  a  law  action  to  recover  damages  sustained  by  the  tele- 
phone company  on  account  of,  first,  conduction  or  leakage;  sec- 
ond, induction;  third,  expense  of  raising  line  to  avoid  conflict 
of  poles  and  wires, — ^the  court,  in  discussing  the  claim  for  dam- 
ages for  induction,  said:  "The  loss  by  induction  cannot  be  im- 
puted to  any  fault  or  negligence  of  defendant.  Its  plant  was, 
as  regards  this  matter,  properly  constructed  and  operated.  De- 
fendant could  not  obviate  induction  without  abandoning  the 
streets  where  it  occurred.'* 

Recovery  was  not  permitted  for  the  claimed  damages  on  ac- 
count of  induction. 

To  adopt  the  rule  announced  by  the  majority  of  this  Commis- 
sion would  be  to  say  that  the  grounded  telephone  lines  may  dis- 
r^ard  the  development  of  the  telephone  and  continue  to  use  a 
grounded  line,  subjecting  itself  to  interference  of  modem  uses  of 
electricity,  or  that  other  uses  of  electricity  n;iust  not  be  had  in 
that  neighborhood,  the  result  of  which  would  be  to  give  to  it  the 
exclusive  use  of  that  highway. 

''Where  a  right  is  common  and  universal  and  capable  of  being 
exercised  by  all  at  the  same  time,  there  is  no  applicability  of  the 
rule  that  he  who  in  its  enjoyment  is  prior  in  point  of  time  is 
prior  in  right.  He  who  is  first  in  the  field  does  not  thereby  gain 
a  monopoly  of  use.'*  Cincinnati  Inclined  Plane  R.  Co.  v.  City 
&  Suburban  Teleg.  Asso.  48  Ohio  St.  390,  12  L.R.A.  534,  29 
Am.  St  Rep.  559,  27  K  E.  890. 

In  the  case  of  Eastern  &  S.  A.  Tel^.  Co.  v.  Cape  Town  Tram- 
ways Co.,  which  was  an  action  brought  by  the  telegraph  company 
against  the  tramway  company  for  damages  for  disturbance  of  the 
telegraph  line,  caused  by  working  of  the  tramway  line,  and  the 
cost  of  the  appliances  to  prevent  such  interference,  it  was  shown 
that  there  was  a  short  piece  of  tramway  line  which  was  construct- 
ed and  operated  without  express  statutory  authority.  The  tele- 
graph line  worked  without  difficulty  until  the  electric  tramway 
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b^an  operation,  when  the  disturbance  was  so  serious  as  to  ren- 
der the  use  of  the  telegraph  line  impossible  while  the  cars  were 
running.  !Rone  of  the  apparatus  was  damaged,  but  the  working 
of  the  apparatus  was  so  interfered  with  as  to  take  away  its  utility 
for  the  time  of  the  interruption.  The  difficulty  was  completely 
overcome  by  laying  what  is  called  a  twin  core  cable  for  several 
miles ;  the  two  wires  rectifying  one  another's  action.  The  cost  of 
^his  remedy  formed  a  large  part  of  the  claim  in  the  suit  The 
supreme  court  of  Cape  Town  denied  relief  to  the  telegraph  com- 
pany, and  it  appealed  to  the  House  of  Lords,  which  said :  "Cer- 
tainly there  is  here  no  injury  of  the  same  genus  or  species  with 
the  tangible  and  sensible  injuries  which  have  hitherto  foimded 
liability  on  the  principle  in  question  and  which  have  always  con- 
stituted some  interference  with  the  ordinary  use  of  property. 
Now  the  kind  and  degree  of  interference  with  the  r^pondent's 
property  is  pretty  well  illustrated  by  the  fact  that  it  can  only 
take  place  if  the  cable  is  constructed  without  certain  precautions ; 
for,  given  the  cable  as  it  now  is,  there  is  no  iQJury.  ...  It 
cannot  be  predicated  of  the  electric  escape  in  question  that  it  is 
destructive  of  telegraphic  communication  generally,  but  only  that 
it  affects  instruments  made  in  a  certain  way.  Now,  if  the  in- 
strument be  taken  as  it  was  when  the  injury  occurred,  its  nature 
is  such  that  to  insure  its  immunity  from  disturbance  is  a  some- 
what serious  liability  to  cast  on  neighbors.  .  .  .  The  appel- 
lants, as  licensees  to  lay  their  cable  in  the  sea,  and  as  owners  of 
the  premises  in  Cape  Town,  where  the  signals  are  received,  can- 
not claim  higher  privileges  than  other  owners  of  land,  and  cannot 
create  for  themselves,  by  reason  of  the  peculiarity  of  their  trade 
apparatus,  a  higher  right  to  limit  the  operations  of  their  neigh- 
bors than  belongs  to  ordinary  owners  of  land  who  do  not  trade 
with  telegraphic  cables.  If  the  apparatus  of  such  concerns  re- 
quires special  protection  against  the  operations  of  their  neighbors, 
that  must  be  found  in  legislation ;  the  remedy  at  present  invoked 
is  an  appeal  to  a  common-law  principle  which  applies  to  much 
more  usual  and  less  special  conditions.  A  man  cannot  increase 
the  liabilities  of  his  neighbor  by  applying  his  own  property  to 
special  uses,  whether  for  business  or  pleasure."  [1902]  A.  C. 
381,  2  B.  E.  C.  114. 

'  The  telegraph  company  was  not  allowed  to  recover. 
It  seems  to  me  this  Cape  Town  Case  is  very  applicable  to  the 
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matter  presented  to  this  Commission.  The  telegraph  or  cable 
line  worked  satisfactorily  until  the  electric  tramway  or  street  car 
line  was  put  into  operation,  when  the  irregularity  of  the  current 
from  the  car  line  so  interfered  with  the  recording  of  the  signals 
that  they  were  confused  and  Unreadable.  When  the  twin  cable, 
that  is,  a  metallic  circuit,  was  provided  by  the  telegraph  company, 
the  trouble  was  overcome.  The  complete  apparatus,  the  line 
built  to  meet  modem  requirements,  is  not  affected. 

Attention  should  be  called  to  the  fact  that  the  Cape  Town  Case, 
which  was  decided  in  1902,  was  cited  with  approval,  and  largely 
followed,  in  the  case  of  the  Lake  Shore  &  M.  S.  E.  Co.  v.  Chicago, 
L.  S.  &  S.  B.  R.  Co.  48  Ind.  App.  584,  92  N.  E.  989,  95  N.  E. 
596,  which  was  decided  in  November,  1910. 

In  Bell  Teleph.  Co.  v.  Montreal  Street  R.  Co.  which  was  a 
law  action  to  recover  $27,627.07  for  converting  its  earth  circuit 
system  to  a  McCluer,  or  common  return  system,  the  court  said : 

**The  current  required  to  work  a  telephone  is  minute.  .  •  . 
The  apparatus  is  extremely  sensitive  in  responding  to  other  cur- 
rents. Even  the  light  current  used  for  telegraphing  cannot  be 
grounded  near  a  telephone  ground  without  creating  disturbance 
in  the  latter.  .  .  .  Currents  escaping  from  defendant's  sys- 
tem are  apt  to,  and  in  fact  do,  enter  the  exchanges  of  a  telephone 
company  working  on  the  earth  circuit  system.  But  this  only 
occurs  when  the  telephones  have  wires  leading  to  the  earth  or  to 
the  water  pipes.  .  .  .  Remove  the  connection  made  between 
the  exchange  and  each  individual  telephone  and  there  is  no  longer 
any  invasion  of  the  premises,  either  of  the  telephone  company  or 
of  the  subscriber.  .  .  .  The  invitation,  indeed  the  induce- 
ment to  enter,  is  removed.  .  •  .  When  the  circuits  of  the 
telephones  are  bunched  .  .  •  on  a  common  return  [the  Mc- 
Cluer] there  can  be  a  grounding  at  the  exchange  of  the  common 
return  wire.  Plaintiff  is  thus  not  deprived  of  the  use  of  the 
earth;  it  only  cannot  be  utilized  with  efficiency  of  service  il 
tapped  at  the  thousands  of  points  at  which  there  are  telephones. 

"To  sustain  plaintiff's  pretention  would  involve  the  laying 

down  of  the  opinion  that  the  earth  beneath  the  streets  would  havo 

to  be  preserved  for  the  passage  of  a  current  so  delicate  and  so 

sensitive  that  it  cannot  maintain  its  effective  existence  if  brought 

into  contact  or  conflict  with,  or  even  near  to,  another  current  oi 

any  superior  force.'*    Rap.  Jud.  Quebec,  10  0.  S.  162. 
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In  addition  to  the  foregoing  authorities,  I  want  to  call  atten- 
tion to  the  note  on  the  subject  of  induction,  conduction,  and  elec- 
trolysis, on  page  135  of  Ann.  Cas.  1916A,  wherein  practically 
all  of  the  cases  relating  to  this  subject  have  been  collected  and 
examined,  and  the  author  of  said  note,  on  page  136,  says:  "The 
weight  of  authority  on  the  question  of  induction  appears  to  be  in 
favor  of  the  rule  of  nonliability." 

On  the  same  page  he  makes  further  statement  that  this  rule  has 
not,  however,  passed  unchallenged. 

The  present  widespread  and  ever-increasing  application  of  elec- 
tricity to  commercial  uses  makes  it  necessary  that  every  person 
or  corporation  who  carries  electricity  along  the  highways  shall  so 
construct  the  lines  as  not  to  impair  the  exercise  by  another  elec- 
tric line  of  its  right  to  use  the  highway.  Any  electric  circuit, 
whether  it  be  for  telephonic,  telegraphic,  or  power  transmission, 
which  employs  the  ground  as  a  permanent  return,  renders  im- 
munity from  interference  almost  impossible.  And  it  is  the  duty 
of  the  management  of  the  telephone  companies,  and  of  the  high 
power  companies,  to  so  work  together  that  they  may  make  such 
disposition  and  accommodation  of  their  lines  as  may  be  economi- 
cal and  mutually  advantageous  for  minimizing  or  preventing  in- 
terference. 

A  telephone  line  already  built  in  the  highway  is  entitled  to 
that  location ;  and  its  right  thereto  should  be  protected.  No  other 
electric  using  line  is  entitled  to  that  location  without  making 
proper  compensation  therefor.  Our  statute  authorizes  the  build- 
ing and  operation  of  the  telephone  line;  the  grounded  system  is 
not  necessary  to  its  maintenance  and  operation.  There  is  an- 
other method,  the  use  of  which  will  permit  others  to  use  the  same 
highway. 

The  grounded  system  of  telephone  is  least  efficient  in  meeting 
and  overcoming  electrical  interference.  Indeed,  by  using  ground- 
ed lines,  and  grounding  its  line  at  the  telephone  of  every  patron, 
it  continually  invites  the  subtle  and  numberless  currents  with 
which  the  earth  becomes  charged.  A  person  may  use  any  kind 
of  telephone  apparatus  he  wishes,  so  long  as  his  line  is  in  a  com- 
munity in  which  there  are  no  other  electric  lines.  But  it  cct- 
tainly  cannot  be  right  for  a  person  to  use  the  equipment  which  is 
least  efficient  in  overcoming  electrical  interference,  and  then,  be- 
cause he  happens  to  be  in  the  highway  first,  require  other  people 
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who  have  modem  equipment  to  stay  out  of  the  highway,  or  pay 
the  expense  of  making  his  plant  modem.  Such  action,  if  per- 
mitted, is  equivalent,  in  principle,  to  giving  an  exclusive  right  to 
tiie  use  of  the  highway.  To  adopt  such  holding  and  make  such  a 
rule  would  be  to  require  the  new  franchise  holder  to  either  stay 
out  or  rebuild  the  grounded  line  in  such  a  manner  that  it  shall 
be  consistent  with  the  modem  development  in  the  art  of  telephony. 
The  statement  of  such  proposition,  it  seems  to  me,  discloses  the 
weakness  of  the  position  of  the  majority  in  this  case. 

If,  by  reason  of  its  prior  occupancy,  a  grounded  telephone  line 
using  the  highway  is  authorized  by  this  Commission  to  say  to  an- 
other electric  line  which  is  properly  equipped  with  modem  ap- 
pliances, and  which  in  its  operation  incidentally  affects  the  tele- 
phone, it  must  either  remove  from  the  highway  or  pay  the  expense 
of  putting  the  telephone  line  in  such  condition  that  it  will  not  be 
affected,  we  thereby  allow  such  telephone  line  to  become  an  ob- 
struction in  the  highway.  It  will  stand  in  the  way  of  improve- 
ment and  progress;  and  be  a  continual  menace  to  every  other 
person  who  wishes  to  use  the  street  or  highway  for  the  operation 
of  electrical  lines  built  according  to  modern  methods  of  construc- 
tion. Such  a  telephone  line  will  stand  in  the  way  of,  and  be  a 
charge  upon,  every  person  who  washes  to  use  transmission  lines 
to  furnish  the  power  to  run  machinery  and  light  his  home. 

In  my  opinion,  no  general  rule  on  the  subject  of  priority  of 
use  of  a  highway  should  be  adopted  by  this  Commission.  Each 
case,  as  it  arises,  should  be  examined  into  by  this  Commission, 
and  such  order  made  as  is  warranted  by  the  facts  of  the  case. 

I  have  treated  this  matter,  in  this  opinion,  as  though  the  un- 
avoidable result  of  a  parallel  between  transmission  lines  and 
grounded  telephone  lines,  separated  by  the  wudth  of  the  highway, 
would  be  such  interference  as  would  prevent  the  reasonably  satis- 
factory use  of  the  telephone  line.  In  the  hearing  of  this  case, 
however,  there  was  showing  to  the  effect  tliat  in  some  cases  tele- 
phone lines  paralleled  by  transmission  lines,  separated  by  the 
width  of  the  highway,  were  not  substantially  interfered  with. 
The  witnesses  testifying  to  such  facts  seemed  to  be  fair  and  en- 
titled to  credit.  If  this  be  the  case,  it  is  an  additional  reason  why 
there  should  be  no  rule  requiring  the  transmission  line,  as  a  con- 
dition precedent,  to  pay  the  expense  of  converting  the  grounded 

line  into  a  metallic  circuit 
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CHICAGO  &  EASTEEN  ILLINOIS  EAILEOAD   COMPANY 
PUBLIC  SEEVICE  COMMISSION  OF  INDIANA. 

[No.  22649.] 

(—  Ind.  — ,  114  N.  R  414.) 

Service -^ Railroads -- Switch  connections'-' When  property  does  not 
almt  on  highway. 

A  mill  does  not  abut  on  a  railroad  right  of  way  within  the  mean- 
ing of  a  statute  authorizing  a  Commission  to  order  the  construction  of 
a  switch  in  such  a  case,  where  a  public  street  intervenes  between  the 
structure  and  the  company's  line. 

[December  13,  1916.] 

Appeal  from  a  judgment  sustaining  an  order  of  the  Indiana 
Railroad  Commission  requiring  the  railroad  company  to  construct 
a  switch;  reversed. 

Appearances :  Homer  T.  Dick,  of  Chicago,  Illinois,  and  John 
E.  Iglehart,  Edwin  Taylor,  and  Eugene  H.  Iglehart,  all  of 
Evansville,  for  appellant;  Brill,  Hatfield,  &  Brady,  of  Evans- 
ville,  for  appellee. 

Morris,  J.,  delivered  the  opinion  of  the  court : 
Action  by  appellant  to  vacate  an  order,  made  in  1912,  by  the 
Eailroad  Commission,  requiring  appellant  to  construct  a  switch. 
There  was  a  finding  and  judgment  by  the  trial  court  in  favor  of 
appellee. 

(1)  The  record  shows  that  in  1910  Fred  B.  Lash  owned  a 
flour  mill  in  the  town  of  Farmersburg,  Sullivan  coimty;  that  the 
mill  was  and  is  now  located  on  the  west  side  of  and  adjoining 
First  street,  a  public  highway  running  north  and  south;  that 
then  and  now  the  poles  and  track  of  the  Terre  Haute,  Indianap- 
olis, &  Eastern  Traction  Company  were  and  are  located  on  the 
western  half  of  the  street ;  that  appellant's  right  of  way,  used  in 
the  operation  of  its  railroad  between  Terre  Haute  and  Evans- 
ville, adjoins  the  east  line  of  the  highway,  its  tracks  running 
north  and  south.  In  the  year  1910  Lash  filed  with  the  Commis- 
sion his  petition  for  an  order  requiring  appellant  to  construct  a 
P.U.R.1917B. 
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switch  to  a  point  on  its  right  of  way  across  the  street  from  the 
mill,  so  as  to  enable  Lash  to  load  and  unload  cars  at  such  point, 
he  to  use  an  overhead  steel  conveyor  to  transfer  merchandise 
across  the  highway  and  traction  line  therein,  between  the  mill 
and  cars  on  the  proposed  switch.  The  Commission  made  the 
order  requested,  but  it  was  vacated  in  1911  by  the  superior  court 
of  Vanderburgh  county.  The  petition  for  the  order  in  question 
was  filed  in  1912,  and  avers  that  Lash  contemplates  the  erection 
of  a  storage  elevator,  connected  with  his  mill,  to  front  on  the 
west  line  of  the  street,  and  that  it  is  proposed  to  haul  in  wagons 
across  the  street,  to  and  from  the  switch  prayed  for,  the  mer- 
chandise to  be  received  and  shipped  in  carload  lots ;  that  the  mill 
in  existence  and  the  elevator  contemplated  are  and  will  be  so 
located  as  to  leave  no  space  for  Lash  to  construct  a  switch  on 
his  own  property,  and  that  it  will  be  necessary  to  construct  the 
proposed  switch  on  the  right  of  way  of  appellant.  The  order 
made  by  the  Commission,  granting  the  second  petition,  was  as- 
sailed in  the  court  below  for  various  reasons,  including  the  one 
asserted  that  the  mill  does  not  abut  on  appellant's  line  or  right 
of  way,  and  that  because  thereof  the  Commission  was  without 
lawful  power  to  make  the  order.  The  same  proposition  is  urged 
here.  There  was  evidence  which  warranted  the  trial  court  in 
finding  that  Lash  owns  the  fee-simple  title  to  the  land  burdened 
by  the  street  and  traction  line  easements.  If  the  Commission 
had  jurisdiction  to  make  the  order,  its  power  was  derived  from 
§  3,  subdiv.  ^Tc,"  6f  the  Eailroad  Commission  Act  of  1905,  as 
amended  in  1907  (Acts  1907,  p.  454,  Burns's  Anno.  Stat.  1914, 
§  5533k).  So  much  of  the  subdivision  of  the  section  as  is  perti- 
nent here  reads  as  follows:  "Every  such  carrier  engaged  in 
handling  freight  in  carload  lots  may  be  required,  upon  applica- 
tion therefor  ,by  the  party  having  use  for  the  same,  to  construct 
upon  its  property  and  properly  connect  with  its  line,  when  the 
same  can  be  done  with  safety  and  is  reasonably  necessary,  all 
siding,  switch,  spur  or  turnout  tracks,  necessary  to  accommodate 
the  business  of  any  elevator,  mill  .  .  .  that  is  now,  or  may 
hereafter,  be  constructed  abutting  its  line,  and  where  there  is  no 
space  for  the  proprietor  thereof  to  construct  the  same  on  his 
property.     .     .     ."     (Italics  ours.) 
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It  is  contended  by  appellant  that  Lash's  mill  does  not  abut 
appellant's  right  of  way,  since  a  public  street  intervenes  between 
the  structure  and  appellant's  line,  and  that  consequently  the 
order  is  not  within  the  statutory  power  conferred  on  the  Com- 
mission, and  we  are  of  the  opinion  that  such  contention  should 
prevail.  The  word  "abutting"  as  commonly  understood  means 
a  touching,  meeting,  or  coming  together.    1  C.  J.  376. 

A  legislative  purpose,  shown  by  the  context  of  a  statute,  should 
not  be  defeated  by  mere  blind  adherence  to  definitions  of  words 
found  in  dictionaries,  however  reputable.  Spickerman  v.  God- 
dard,  182  Ind.  623,  L.RA.1915C,  513,  107  N.  E.  2.  Here, 
however,  the  dominant  purpose  of  the  legislature  was  most  likely 
the  elimination  of  unnecessary  expense  and  labor  in  loading  and 
hauling  by  wagons  or  trucks,  manufactured  and  other  products, 
in  carload  lots,  between  mill  or  factory  and  the  established  place 
for  loading  and  unloading  cars.  Such  purpose  would  not  be 
subserved  by  the  order  in  question.  The  only  saviAg  here,  as 
shown  by  the  record,  would  be  in  the  length  of  the  wagon  haul 
by  reducing  it  from  a  quarter  of  a  mile  to  about  40  feet.  We  are 
satisfied  that  there  is  nothing  in  the  act  which  would  warrant 
us  in  ascribing  to  it  a  legislative  purpose  substantially  broader 
than  that  indicated  by  the  word  "abutting"  when  given  its  ordi- 
nary meaning.  Indianapolis  &  V.  E.  Co.  v.  Capital  Paving  & 
Constr.  Co.  (1899)  24  Ind.  App.  114,  118,  54  N.  E.  1076; 
Millan  v.  Chariton,  145  Iowa,  648,  124  N.  W.  766;  25  Am. 
&  Eng.  Enc.  Law,  2d  ed.  1190 ;  Northern  P.  R.  Co.  v.  Douglas 
County,  145  Wis.  288,  130  K  W.  246;  Kneebs  v.  Sioux  City, 
156  Iowa,  607,  137  N.  W.  944;  Springfield  v.  Green,  120  111. 
269,  11  N.  E.  261 ;  Holt  v.  Somerville,  127  Mass.  408 ;  Bouvier's 
Law  Diet. ;  Lewis  v.  Johnson  (C.  C.)  90  Fed.  673;  Eralinger  v. 
Cooke,  108  Md.  682,  687,  71  Atl.  529. 

Judgment  reversed,  with  instructions  to  grant  appellant's  mo- 
tion for  a  new  trial. 

Spencer,  J.,  not  participating. 
P.U.R.1917B, 
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INDIANA  SUPREMi:  COURT. 

iVANDALIA  RAILROAD  COMPANY  et  aL 

V.  ^ 

PUBLIC  SERVICE  COMMISSION. 

[No.  22553.] 
(—  ind.  — ,  114  N.  E.  412.) 

Bates  —  Regulation  —  Issues. 

1.  The  record  does  not  require  a  decision  on  the  power  of  the  Com- 
mission to  establish  lower  rates  for  transportation  of  coal  used  for 
manufacturing  purposes  in  a  proceeding  by  an  electric  utility  to  secure 
the  b^iefit  of  the  low  rate  on  coal  used  by  it,  where  the  carrier  did  not 
attack  the  rate. 

Discrimination  —  Rates  —  Railroads  —  Coal  manufacturers  producing 
outbound  products'^ Lower  rate  to  competitor, 

2.  Railroads  giving  a  lower  rate  on  coal  shipped  to  manufacturers 
whose  outbound  products  were  transported  over  the  railroads  than  to 
other  manufacturing  plants  should  give  a  utility  operating  a  street 
railway  and  furnishing  electricity  for  power  purposes  the  benefit  of  the 
low  rate  on  that  portion  of  coal  used  by  it  in  generating  electric  cur- 
rent furnished  to  its  factory  patrons  making  outbound  products,  where 
quite  a  number  of  factories  were  operated  by  electric  power,  from  cur- 
rent generated  on  their  own  premises,  by  means  of  coal  shipped  at  the 
low  rate. 

Rates  —  Railroads  —  Manufacturers*  rate  on  coal  —  Electric  utility 
furnishing  power  to  manufacturing  plants. 

3.  A  Commission  order  requiring  railroads  to  give  an  electric  util- 
ity, furnishing  electricily  for  lighting  and  power  purposes,  the  benefit 
of  the  manufacturers'  rate  for  transporting  coal  on  that  portion  of  coal 
used  by  it  in  generating  electric  current  furnished  to  its  factory  patrons 
for  power  purposes  as  shown  by  electric  meters  installed  at  the  facto- 
ries, will  not  be  set  aside  by  the  appellate  court  as  being  unreasonable 
and  impracticable  because  it  imposes  upon  the  railroads  the  duty  of  in* 
specting  the  meters  in  factories  entitled  to  the  low  rate,  and  involves 
a  complex  method  of  ascertaining  the  amount  of  coal  used  to  produce 
the  current,  where  there  was  evidence  upon  which  the  trial  court  based 
its  finding  sustaining  the  order  that  the  amount  of  coal  consumed  in 
producing  the  current  furnished  the  factories  could  be  ascertained  with 
accuracy  by  the  use  of  electric  meters. 

Discrimination^  Rates  ^  Order  ^Necessity   ef  finding   rate   unrea^ 
sonable. 

4.  That  the  Commission  did  not  find  the  higher  rate  unreasonable 
furnishes  no  ground  for  vacating  an  order  requiring  railroads  to  cease 
charging  a  consumer  of  coal  a  higher  rate  than  that  charged  competing 
consumers;     ^ 

[December  12,  1916.] 
P.U.R.1917B. 
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Appeal  by  plaintiffs  from  a  judgment  of  the  Circuit  Court 
of  Marion  County,  Charles  Eemster,  Judge,  in  favor  of  the  de- 
fendant in  an  action  to  set  aside  an  order  of  the  Indiana  Eailroad 
Commission,  predecessor  of  the  Public  Service  Commission. 
AflGirmed. 

Appearances:  Frank  L.  Littleton,  J.  E.  Kepperley,  John  B. 
Cockrum,  Samuel  O.  Pickens,  and  Owen  Pickens,  all  of  In- 
dianapolis, for  appellants ;  Bell,  Kirkpatrick,  &  Voorhis,  of  Ko- 
komo,  and  Elam,  Fesler,  &  Elam,  of  Indianapolis,  for  appellee. 

Morris,  J.,  delivered  the  opinion  of  the  court: 
Action  by  Vandalia  Railroad  Company  and  four  others  to  set 
aside  an  order  of  the  Indiana  Eailroad  Commission,  predecessor 
of  appellee.  Public  Service  Commission.  Act  1913,  §  4,  p.  169 ; 
Burns's  Anno.  Stat.  1914,  §  10052d.  As  shown  by  appellee's 
answer  and  by  the  evidence,  appellants  operate  railroads  running 
between  Kokomo  and  the  coal  fields  of  Southwestern  Indiana. 
In  1906,  appellants,  with  the  assent  of  the  State  Eailroad  Com- 
mission, fixed  the  following  rates  per  ton  for  transporting  coal 
from  the  mines  to  Kokomo:  65  cents  for  coal  used  by  manufac- 
turers furnishing  products  outbound  over  the  railroads ;  75  cents 
for  that  used  for  other  steam  purposes,  and  85  cents  for  that  used 
in  domestic  consumption.  These  rates  are  still  in  effect  Pre- 
vious to  1911  the  Kokomo,  Marion,  &  Western  Traction  Com- 
pany, a  corporation,  was  engaged  in  operating  a  street  and  inter- 
urban  railway  and  an  electric  lighting  plant  at  Kokomo,  and  was 
also  engaged  in  furnishing  to  manufacturers  electric  current  for 
power  to  operate  their  factories.  It  used  about  30,000  tons  of 
coal  per  annum,  which  was  shipped  from  said  Indiana  mines. 
About  one  third  of  this  amount  was  consumed  in  the  manufacture 
of  current  for  the  factories  supplied  by  it.  These  factories  manu- 
factured outbound  products.  The  traction  company  was  com- 
pelled by  appellants  to  pay  a  rate  of  75  cents  for  all  its  coal. 
Manufacturers  of  Kokomo,  producing  outbound  wares,  were 
charged  65  cents.  In  June,  1911,  the  traction  company  filed  a 
petition  with  the  Eailroad  Commission  against  appellants,  al- 
leging discrimination  and  praying  for  an  order  authorizing  its 
participation  in  the  65-cent  rate.    A  hearing  resulted  in  an  order 

providing  that  the  traction  company  should  be  accorded  the 
P.U.R.1917B. 
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manufacturers'  rate  on  that  portion  of  coal  which  might  be  used 
by  it  in  generating  electric  current  furnished  to  its  factory  pa- 
trons making  outbound  products.  The  order  provided  a  method 
of  ascertaining  the  amount  of  coal  used  for  such  purposes  by 
requiring  the  petitioner  to  install  electric  current  meters  at  the 
manufacturing  plants,  and  subject  to  the  carriers'  inspection.  It 
further  required  the  petitioner  to  pay  a  75-cent  rate  on  all  coal 
received,  when  delivered,  but  further  provided  that  at  the  end  of 
each  three-month  period,  after  the  ascertainment  of  the  amount 
of  coal  consumed  for  manufacturing  purposes,  the  carriers  should 
refund  to  petitioner  the  sum  of  10  cents  per  ton  for  the  coal 
consumed  by  it  in  generating  current  for  its  manufacturing  pa- 
trons.   To  vacate  that  order  this  action  was  instituted. 

The  complaint  assails  the  validity  of  the  order  for  reasons 
hereinafter  discussed.  Appellee  filed  an  answer,  to  which  ap- 
pellants demurred.  The  demurrer  was  overruled.  A  trial  re- 
sulted in  a  finding  and  judgment  for  appellee.  Appellants  rely 
on  the  alleged  errors  in  the  ruling  on  the  demurrer  and  in  over- 
ruling their  motion  for  a  new  trial,  which  asserts  that  the  court's 
finding  is  contrary  to  law.  The  evidence  follows  the  allegations 
of  the  answer,  and  the  errors  assigned  are  considered  together. 

[1]  Appellant  first  contends  that  the  Commission  had  no  pow- 
er to  establish  different  rates  on  coal  transported  by  the  same 
carrier  between  the  same  points  imder  substantially  like  condi- 
tions and  circumstances.  We  are  of  the  opinion  that  this  record 
does  not  require  a  decision  of  such  point  The  complaint  here 
did  not  attack  the  65-cent  rate.  The  petition  of  the  traction 
company  was  for  relief  against  alleged  unjust  discrimination  in 
charging  it  the  75-cent  rate,  while  according  to  its  competitors 
the  65-cent  one.  The  order  of  the  Commission,  following  a  hear- 
ing on  the  petition,  did  not  order  or  establish  any  new  or  differ- 
ent rate,  but  provided  that  the  petitioner  should  be  accorded  the 
manufacturers'  rate,  long  before  established  by  appellants  with 
assent  of  the  Commission.  However,  a  statute  of  this  state  ex- 
pressly authorizes  carriers,  with  the  assent  of  the  Commission, 
to  establish  lower  rates  for  coal  used  for  manufacturing  purposes 
than  when  used  for  domestic  ones.  Acts  1907,  p.  434;  Burns's 
Anno.  Stat.  1914,  §  5215.  On  the  subject  of  lower  rates  where 
"milling  in  transit  arrangements"  are  involved,  see  4  E.  C.  L. 

596,  §  67,  and  authorities  cited. 
P.U.R.1917B.  66 
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[2]  The  next  point  urged  by  appellant  is  that  the  traction 
company  was  not,  under  the  evidence,  entitled  to  the  manufac- 
turers' rate.  We  are  of  the  opinion  that  appellants  are  in  error. 
The  evidence  shows  that  Kokomo  is  a  thriving  manufacturing 
city,  with  scores  of  factories.  Many  of  them  are  operated  by 
electric  power,  from  current  generated  on  the  premises,  by  means 
of  coal  shipped  at  the  65-cent  rate.  The  traction  company  sup- 
plies the  current  to  56  factories,  for  their  operation,  in  fabri- 
cating outbound  wares.  If  these  66  factories  should  establish  a 
central  plant  for  generating  current  for  all,  it  would  be  difficult 
to  perceive  why  they  should  not  be  entitled  to  the  same  rate  as 
that  enjoyed  by  their  competitors  in  generating  power  at  their 
respective  plants;  and,  if  so,  why  should  not  a  third  party,  fur- 
nishing the  same  power  to  the  66  plants,  be  accorded  the  same 
rate?  Possibly  the  central  plant  might  not  use  quite  as  much 
coal  in  generating  the  current  required,  but  whatever  incidental 
loss  the  carrier  might  thereby  sustain  would  probably  be  com- 
pensated by  the  economy  in  dealing  with  one  rather  than  with 
numerous  shippers.  We  are  of  the  opinion  that,  while  the  trac- 
tion company  is  not  directly  engaged  in  manufacturing  outbound 
products,  it  should,  under  the  facts  disclosed,  be  accorded  the 
manufacturers'  rate,  unless  precluded  by  other  matters  hereafter 
noted. 

[3]  It  is  next  insisted  that  the  order  is  unreasonable  and  im- 
practicable because  there  is  no  way  for  certain  ascertainment  of 
the  coal  consumed  that  would  be  entitled  to  the  manufacturers' 
rate.  This  question  is  not  without  difficulty.  The  traction  com- 
pany uses  its  coal  for  generating  electricity  for  the  use  of  its  trao- 
tion  lines,  for  lighting  purposes,  and  for  power  furnished  the 
factories.  There  was  evidence  that  by  the  use  of  electric  meters 
(with  the  carriers  accorded  the  right  of  inspection),  it  could  be 
ascertained  with  accuracy  the  amount  of  coal  consumed  in  manu- 
facturing the  current  supplied  to  the  factories  for  power  pur- 
poses. In  view  of  this  evidence  we  do  not  feel  warranted  in 
setting  aside  the  finding  of  trial  courts  although  the  method  of 
ascertaining  the  amount  of  coal  consumed  is  a  complex  one,  and 
might  open  an  avenue  to  fraud  on  the  carriers  in  the  absence  of 
careful  inspection  by  them  of  the  meters  used.  But  it  should 
not  be  forgotten  that  the  ever-increasing  complexities  of  modem 
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life,  whatever  their  cause,  necessarily  impose  new  duties  on  car- 
riers, as  well  as  on  those  served  bj  them.  Inspection  of  electric 
meters,  in  connection  with  the  charges  of  just  rates  for  transpor- 
tation, no  doubt  appears  to  the  carrier  as  an  unjust  imposition 
of  a  new  duty.  Surely  it  is  a  new  duty,  but  we  do  not  feel  in- 
clined to  consider  it  so  onerous  as  to  warrant  the  setting  aside 
of  the  order. 

[4]  It  is  finally  urged  that  the  Commission  did  not  find  the 
75-cent  rate  charged  the  traction  company  to  be  unreasonable. 
As  before  noted,  the  petition  of  the  traction  company  was  for 
relief  for  alleged  unjust  discrimination,  and  the  order  was  made 
by  the  Commission  on  such  theory,  and  pursuant  to  express  statu- 
tory authority.  Acts  1911,  p.  460,  Bums's  Anno.  Stat  1914, 
§  5537. 

Judgment  affirmed. 


IOWA  RAILROAD  COMMISSIONERS. 

W.  B.  MABTIN 

V. 

CHICAGO,  MILWAUKEE,  &  ST.  PAUL  RAILWAY  COMPANY 

et  al. 

[Docket  No.  B-439.] 

Rates'^ Jurisdiction  of  Commission —^ Railroads -^ Freight. 

1.  The  Iowa  Commission  has  power  to  establish  reasonable  max- 
imum freight  rates. 

Bates -^  R€Ulroads  •^  Freight -^  Com^parison  of  rates, 

2.  In  determining  the  reasonableness  of  freight  rates,  the  Iowa 
Commission  is  required  to  consider  the  rates  in  the  state  and  the  rates 
in  other  states. 

Evidence -^  Presumption  of  reasonableness -^  Existing  rates. 

3.  The  lowest  freight  rates  for  the  same  service  are  presumed  to 
be  reasonable,  and  the  burden  of  proving  differences  in  conditions  justi- 
fying differences  in  such  rates  is  upon  the  carrier. 

Bates -^Freight '^Minimum,  charge -^  Relation  to  switching  rate. 

4.  The  minimum  charge  for  any  carload  movement  should  be  at 
least  slightly  in  excess  of  the  industrial  switching  rates. 

[November  10,  1916.] 
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Complaint  against  the  freight  rates  for  excelsior  wood  and 
excelsior  bolts ;  order  prescribing  new  rates. 

Appearances:  For  the  petitioners:  J.  H.  Henderson,  Com- 
merce Counsel,  Des  Moines,  Iowa;  W.  B.  Martin,  Conmiissioner 
Dubuque  Shippers'  Association,  Dubuque,  Iowa;  F.  A.  Selle, 
Guttenberg  Excelsior  Manufacturing  Company,  Guttenberg, 
Iowa;  C.  H.  Kemler,  Manager  Morris- Johnson-Brown  Manu- 
facturing Company,  Dubuque,  Iowa;  H.  W.  Selle,  President 
Guttenberg  Excelsior  Manufacturing  Company,  Guttenberg, 
Iowa. 

For  the  Chicago,  Milwaukee,  &  St  Paul  Eailway  Company: 
O.  W.  Dynes,  Commerce  Counsel,  Chicago,  Illinois ;  W.  S.  How- 
ell, A.  G.  F.  A.,  Chicago,  Illinois;  J.  G.  Love,  A.  G.  F.  A.,  Chica- 
go, Illinois. 

For  the  Chicago  &  Northwestern  Eailway  Company:  J.  0. 
Davis,  Attorney,  Des  Moines,  Iowa. 

For  the  Chicago,  Eock  Island,  &  Pacific  Eailway  Company: 

F.  W.  Sargent,  Attorney,  Des  Moines,  Iowa. 

For  the  Chicago  Great  Western  Eailroad  Company:  O.  M. 
Brockett,  Attorney,  Des  Moines,  Iowa. 

For  the  Chicago  Great  Western  Eailroad  Company:  J.  G. 
Morrison,  Assistant  to  Vice  President,  Chicago,  Illinois;  F.  S. 
Hollands,  A.  G.  F.  A.,  Chicago,  Illinois. 

For  the  Illinois  Central  Eailroad  Company :    B.  J.  Eowe,  A. 

G.  F.  A.,  Chicago,  Illinois;  A.  P.  Humburg,  Commerce  Attor- 
ney, Chicago,  Illinois. 

For  the  Chicago,  Burlington,  &  Quincy  Eailroad  Company: 

E.  E.  Puffer,  G.  F.  A.,  Chicago,  Illinois;  W.  G.  Wagner,  A.  G. 

F.  A.,  Chicago,  Illinois ;  A.  M.  Hixson,  Commercial  Agent,  Des 
Moines,  Iowa;  H.  A.  Pence,  D.  F.  A.,  Burlington,  Iowa. 

For  the  Wabash  Eailroad  Company:  Will  Clapper,  D.  F.  & 
P.  A.,  Des  Moines,  Iowa. 

For  the  Ft.  Dodge,  Des  Moines,  &  Southern  Eailroad  Com- 
pany :    F.  M.  Steele,  Commercial  Agent,  Des  Moines,  lowa. 

By  the  Commission:    The  complainant  in  this  case  seeks  a 
reduction  in  the  rates  on  excelsior  wood  and  excelsior  bolts  be- 
tween points  in  Iowa. 
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Since  the  case  was  brought,  the  plant  has  been  sold  by  the  or- 
iginal complainant  to  Owen  L.  Carr. 

It  is  established  by  the  complainant,  and  conceded  by  the  de- 
fendants, that  rates  on  this  commodity  from  Wisconsin  points, 
on  both  interstate  and  intrastate  traffic,  are  lower  than  in  Iowa. 
It  is  claimed,  however,  on  behalf  of  the  defendant,  that  differ- 
ences in  conditions  surrounding  the  traffic  from  Iowa  points  and 
Wisconsin  points  are  sufficient  to  justify  the  differences  in  rates. 

The  complainant  testifies  that  within  a  radius  of  150  miles 
from  his  plant  at  Dubuque  there  is  sufficient  wood  to  keep  his 
plant  in  operation  for  the  next  twenty-five  years,  and  with  prop- 
er conservation  there  is  sufficient  to  keep  it  in  operation  per- 
petually. The  manufacture  of  excelsior  in  this  section  has  re- 
ceived several  rather  severe  losses  during  recent  years.  A  plant 
formerly  located  at  East  Dubuque,  Illinois,  has  been  permanent- 
ly abandoned,  another  plant  located  at  Harv^,  Iowa,  burned 
down  and  has  never  been  rebuilt  The  son  of  the  present  com- 
plainant in  this  proceeding  has  secured  control  over  iiie  excelsior 
plant  located  at  Guttenberg,  Iowa,  and  declares  they  propose  to 
remove  that  plant  to  Tennessee.  The  plant  at  Dubuque  belong- 
ing to  the  complainant  has  been  working  around  50  to  60  per 
cent  of  its  capacity  during  the  past  few  years;  and  in  1915  it  is 
claimed  that  the  plant  was  operated  at  a  loss  of  $Y,000. 

The  bulk  of  the  wood  available  for  use  in  this  plant  is  located 
in  the  state  of  Iowa.  Basswood  and  poplar  are  said  to  be  the  chief 
timber  used.  The  complainant  testified  that  the  timber  used  to 
make  excelsior  is  a  cheap  grade,  and  practically  unsalable  for 
other  purposes.  One  witness  claiming  to  be  familiar  with  the 
business  stated  he  never  knew  of  any  claim  for  damages. 

There  are  no  excelsior  plants  in  Illinois,  according  to  the  evi- 
dence, consequently  comparisons  to  the  Illinois  intrastate  rates 
are  of  little  significance. 

The  principal  plants  with  which  the  complainant  comes  in 
competition  are  those  located  in  Wisconsin  and  at  St.  Paulj  Min- 
nesota. 

[1-3]  It  may  be  that  a  state  conmiission  has  no  power  to  make 

orders  for  the  sole  purpose  of  removing  discriminations  between 

state  and  interstate  rates.    But  we  do  have  the  power  to  establish 

reasonable  maximum  rates ;  and  for  the  purpose  of  determining 
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what  are  reasonable  rates  the  state  law  requires  us  to  consider 
rates  in  Iowa,  and  in  other  states,  the  lowest  rates  for  the  same 
service  being  presumed  to  be  reasonable,  and  the  burden  of  prov- 
ing differeuces  in  conditions  justifying  such  differences  in  rates 
falling  upon  the  carrier. 

The  excess  of  the  Iowa  rates  over  intrastate  rates  between 
points  in  Wisconsin  and  Michigan,  and  over  the  interstate  com- 
modity rates  between  Wisconsin  and  Michigan  points,  is  illus- 
trated by  the  table  which  follows.  These  Wisconsin  rates  are  also 
similar  to  those  proposed  in  the  original  petition  of  the  com- 
plainant in  this  case,  and  higher  than  those  in  the  amendment  to 
the  said  petition.  The  Iowa  rates  are  those  given  in  our  Iowa 
distance  schedule. 

Rates  in  this  and  other  tables  shown  herein  are  in  cents  per 
100  pounds. 

Some  of  these  tariffs  require  the  finished  pro4uct  to  be  handled 
out  of  the  point  of  manufacture  by  the  same  railroad  handling 
the  said  traflSc  into  the  said  point 

It  will  be  noted,  however,  that  there  are  no  reshipping  require- 
ments for  the  transportation  of  excelsior  bolts  between  Minnesota 
points  under  the  rates  shovni  in  colimm  2;  of  pulpwood  and 
pulpwood  logs  between  points  in  Wisconsin  and  Michigan,  in- 
cluding both  state  and  interstate  traffic,  on  the  Chicago  &  North- 
western under  the  rates  shown  in  colimm  3;  of  excelsior  bolts 
between  points  in  Wisconsin  and  Michigan,  including  both  state 
and  interstate  traffic,  on  the  Chicago,  Milwaukee,  &  St.  Paul 
under  the  rates  shown  in  column  5 ;  of  pulpwood  and  pulpwood 
bolts  between  points  in  Michigan  and  Wisconsin,  including  both 
state  and  interstate  traffic,  on  the  Chicago,  Milwaukee,  &  St. 
Paul  under  the  rates  shown  in  column  8. 

There  was  no  evidence  offered  as  to  the  cost  of  handling  this 

traffic.     Considerable  evidence  was  presented  as  to  the  history 

of  thesfle  rates.    A  request  was  made  of  the  carriers  to  furnish  a 

statement  of  the  relative  density  of  traffic  in  the  territory  under 

consideration,  but  this  they  failed  to  do,  so  far  as  shown  by  our 

files.     There  was  no  evidence  offered  tending  to  show  that  the 

Wisconsin  traffic  could  be  handled  any  cheaper  than  the  Iowa 

traffic 
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1.  Soft  liimp  coal  rate  appliea  to  soft  wood  for  manufacture  of  excelsior, 
footnote,  p.  162,  item  21,  Iowa  Classification  No.  16,  minimum  weight  30,000 
lbs. 

2.  G.  N.  Ry.  Tariff  25,000,  minimum  weight  40,000  lbs.,  except  when  cars 
are  loaded  to  full  visible  capacity,  actual  weight  will  be  charged  but  not 
less  than  30,000  lbs.  C.  &  N.  W.  Ry.  G.  F.  D.  14,757-B,  50,000  lbs.  C.  St. 
P.  M.  &  O.  Ry.  G.  F.  D.  3,815.A,  50,000  lbs.  C.  M.  &  St.  P.  Ry.  G.  F.  D. 
2,626-1,  36,000  lbs.  No  requirement  that  products  be  reshipped  via  inbound 
carrier. 

3.  C.  &  N,  W.  Ry.  G.  F.  D.  14,765-C,  I.  C.  C.  7,648,  bolts  for  manufacture 
products  to  be  reshipped  via  C.  &  N.  W.  Ry.,  applies  between  stations  in 
Wisconsin  and  Michigan,  state  or  interstate,  minimum  weight  36,000  Iba., 
except  marked  capacity  of  car  will  apply  if  less.  Same  rates  are  published 
on  pulpwood  and  pulpwood  logs,  state  or  interstate  between  stations  in  Wis- 
consin and  Michigan,  C.  &  N.  W.  Ry.  G.  F.  D.  10,761-E,  I.  C.  C.  7,775,  mini- 
mimi  weight  40,000  lbs.,  except  marked  capacity  of  car  will  apply  if  less. 
This  pulpwood  tariff  maJces  no  requirement  that  product  must  be  reshipped 
via  C.  &  N.  W.  Ry. 

4.  C.  &  N.  W.  Ry.  G.  F.  D.  14,755-C.  I.  C.  C.  7,468,  saw  logs  and  bolts, 
minimiun  weight  50,000  lbs.,  except  marked  capacity  of  car  if  less  will  apply. 
Product  must  be  reshipped  via  C.  k  N.  W.  Ry. 

5.  Interstate  between  Wisconsin  and  Michigan  and  intrastate  in  Michigan 
and  Wisconsin  on  C.  M.  &  St.  P.  Ry.,  no  obligation  to  reship  product  via 
C.  M.  &  St.  P.  Ry.  G.  F.  D.  4,100-D,  I.  C.  C.  B-3,373,  G.  F.  D.  6,600-B,  I.  C. 
C.  B-2,645,  G.  F.  D.  11,239-A,  I.  C.  C.  B-2,646,  minimimi  weights  as  follows: 

In  40,000  lbs.  capacity  cars  36,000  pounds  minimum. 
In  50,000  lbs.  capacity  cars  40,000  pounds  minimum. 
In  60,000  lbs.  capacity  cars  45,000  pounds  minimum. 

In  cars  of  greater  than  60,000  poimds  capacity,  the  minimum  weight 
shall  be  30  per  cent  less  than  the  marked  capacity  of  car. 

6.  C.  M.  k  St.  P.  Ry.  G.  F.  D.  4,100-D,  I.  C.  C.  B-3,373  applies  when 
product  is  shipped  via  C.  M.  k  St.  P.  Ry.  on  saw  logs  and  on  bolts  (except 
excelsior  bolts  and  wood  wool  bolts,  pulpwood,  pulpwood  logs  and  pulpwood 
bolts  minimum  weight  50,000  lbs.,  except  on  cedar,  40,000  lbs.  If  car  of  less 
capacity  is  furnished,  marked  capacity  but  not  less  than  actual  weight  will 
apply.     Above-named  tariff  is  Wisconsin-Michigan  interstate. 

G.  F.  D.  6,500-B.  I.  C.  C.  B-2,645  names  same  rates  betweon  stations  in 
Wisconsin,  but  makes  no  exception  that  would  prevent  these  bolt  rates  apply- 
ing on  excelsior  bolts,  when  C.  M.  k  St.  P.  Ry.  receives  the  haul  out. 

7.  C.  M.  k  St.  P.  Ry.  G.  F.  D.  11,239-A,  I.  C.  C.  B-2,646,  between  C.  M. 
&  St.  P.  Ry.  stations  in  Michigan,  when  manufactured  product  is  shipped  via 
C.  M.  &  St.  P.  Ry.,  saw  logs  and  bolts  (except  excelsior  bolts  and  wood 
wool  bolts  and  except  woodpulp  logs  and  pulpwood  bolts). 

8.  Wisconsin  and  Michigan,  state  or  interstate  via  C.  M.  k  St.  P.  Ry. 
pulpwood,  pulpwood  logs  and  pulpwood  bolts,  rate  not  limited  to  traffic 
moving  from  mill  via  C.  M.  &  St.  P.  Ry.,  minimum  weight  40,000  lbs.,  ex- 
cept when  capacitv  of  car  is  less  marked  capacity  will  applv.  G.  F.  D. 
4,100-D,  I.  C.  C.  B-3,373,  G.  F.  D.  6,500-B,  I.  C.  C.  B-2,645,  ind  G.  F.  D. 
11,239-A,  I.  C.  C.  B-2,646. 

There  being  only  two  excelsior  plants  in  the  state,  and  because 
of  the  location  of  the  timber,  the  bulk  of  the  traffic  in  excelsior 
bolts  that  will  be  affected  by  this  order  will  be  handled  by  the 
Chicago,  Milwaukee,  &  St.  Paul.  The  traffic  conditions  must  be 
considered  in  framing  rates. 

The  schedules  of  rates  on  the  Chicago,  Milwaukee,  &  St.  Paul 
given  above  (column  5)  for  the  transportation  of  excelsior  bolts 
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between  points  in  Michigan  and  Wisconsin,  both  state  and  inter- 
state, are  substantially  the  same  as  those  formerly  applying  to 
East  Dubuque,  Illinois,  from  Wisconsin  points,  which  were  on 
June  1,  1914,  made  to  apply  to  Dubuque,  Iowa,  advanced,  as 
shown  by  the  first  following  table: 

Wooden  Bolts  (used  in  the  manufacture  ot  excelsior  or  wood  wool). 


To  Dubuque,  Iowa, 

from 

Wisconsin. 


Rutledge    

Potosi     

McCartney   

Cassville    

Olen  Haven  .... 

Bagley    

Wyahising    

Prairie  du  Chien 

Charme    

Lynxville 

Ferryville    

De  Soto   

Victory    

Genoa   

Stoddard    . . . .  .*. 

Calvert   

La  Crosse   

Grand  Crossing 

Onalaska    

Lytle    

Trempealeau   . . . 
East  Winona    . . 


Miles. 


6 

16 

22 

30 

39 

45 

40 

56 

64 

72 

79 

86 

91 

98 

104 

110 

116 

118 

121 

128 

135 

143 


In  Cents 

for  100  Lbs. 

# 

Rate. 

3.6 

1.1 

3.8 

1.3 

3.0 

1.4 

4.1 

1.6 

4.3 

1.8 

4.4 

1.9 

4.5 

2.0 

4.6 

2.1 

4.8 

2.3 

4.9 

2.4 

5.1 

2.6 

5.2 

2.7 

5.3 

2.8 

5.5 

3.0 

5.6 

3.1 

5.6 

3.1 

5.7 

3.2 

5.7 

3.2 

5.7 

3.2 

5.8 

3.3 

5.9 

3.4 

6.0 

3.5 

Authority. 


Tariff 

7-H  of  W.  T.  L., 

E.  B.  B<^d*8 

I.  C.  C.  No. 

A-661 


Wooden  Bolts,  C.  L.  (used  in  the  manufacture  of  excelsior  or  wood  wool). 


To  East  Dubuque,  III.,  from 
Wiscoiisin. 

Miles. 

In  Cents 

for  100  Lbs. 

Rate. 

Authority. 

Fountain  City   

149 
159 
167 
174 
178 
182 
188 
104 
202 
207 
212 
223 

3.5 
3.6 
3.7 
3.8 
3.8 
3.9 
3.9 
4.0 
4.1 
4.1 
4.2 
4.3 

Cochrane   

Alma    

Nelson 

Tariff 

Trevino 

6-G  of  W.  T.  L., 

Pepin    

B.  B.  Boyd's 
I.  C.  C.  No. 

Stockholm     

Maiden   Rock    

A-684 

Bay  City  

*—>'   ^'"j 

Mager             

Diamond  Citv    

Prescott  

#  Rates  to  East  Dubuque,  111.,  were  canceled  June  1,  1914,  supplement 
,  tariff  No.  7-G,  of  W.  T.  L.,  E.  B.  Boyd's  I.  C.  C.  A-499,  by  item  2030-A, 
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which  changed  destination  to  Dubuque,  Iowa,  and  named  rates  at  shows 
in  column  to  the  left. 
Minimum  weights  in  these  tariffs  are  as  follows: 
In  40,000  poimds  capacity  cars,  36,000  pounds. 
In  50,000  pounds  capacity  cars,  40,000  pounds. 
In  60,000  pounds  capacity  cars,  45,000  pounds. 
In  greater  than  60,000  pounds  capaci^  cars,  30  per  cent  less  than  marked 
capacity. 

The  following  table  presents  a  comparison  of  the  Wisconsin- 
Michigan  state  and  interstate  rates  on  the  Chicago,  Milwaukee, 
&  St  Paul  given  in  column  5  of  first  table,  and  those  on  the 
Chicago,  St.  Paul,  Minneapolis,  &  Omaha,  from  certain  Wiscon- 
sin points  to  St.  Paul,  and  to  the  Minnesota  Transfer. 


To 

Minnesota  Transfer 

from 

Miles. 

C.M.&St.P. 
Wisconsin- 
Michigan. 

C.  St.  P.  M.  k  0.  Ry.  G. 

F.  D.  2400-B,  I.  C.  G. 

No.  4024. 

1 
Bolts  for 
Excelsior. 

2 

Bolts  and 

Hayward,  Wis 

Wascott,  Wis 

Cable,   Wis 

131 
131 
147 
162 

26 
44 
54 
70 
124 
141 

3.4 
3.4 
3.5 
3.6 

1.6 
1.9 
2.1 
2.4 
3.3 
3.6 

•3. 
•3. 
•3.1 
•3.2 

♦1.5 

♦1.5 

•1.75 

•2. 

•2.9 

•3.1 

#4 

#^ 
#5 

Bennett,  Wis 

To 

St.  Paul,  Minn. 

from 

3 
Bolts. 

Glover,  Wis 

#3 

#3.76 
#4.6 

Ellsworth,  Wis 

Spring  Valley,  Wis.  . . 

Weston,  Wis 

Holcombe,  Wis 

Hannibal,  Wis 

1.  Bolts,  excelsior,  minimum  weight  60,000  lbs.,  except  when  car  of  less 
capacity  is  furnished  by  the  carriers  for  its  own  convenience,  marked  capacity 
of  car  will  be  the  minimum.  Product-BMist-he  reshipped  via  C.  St.  P.  M. 
&  0.  Ry.  . 

2.  Bolts  and  logs,  minimum  weight  80  per  cent  of  the  marked  capacity 
of  car,  but  not  less  than  50,000  pounds.  Product  not  required  to  be  re- 
shipped  via  C.  St.  P.  M.  &  0.  Ry. 

3.  Bolts,  minimum  weight  40,000  pounds.  Product  not  required  to  be 
reshipped  via  C.  St.  P.  M.  k  0.  Ry.  "^ 

Note:     #  applies  from  intermediate  points. 

•  Distance  tariff  to  comply  with  opinion  of  I.  C.  C.  in  case  4778,  ^eogh 
V.  C.  St.  P.  M.  &  0.  Ry.  26  I.  C.  C.  p.  73,  32  I.  C.  C.  p.  481.  ^ 

The  Chicago,  St.  Paul,  Minneapolis,  &  Omaha  rates  hete 
shown  are  substantially  lower  than  the  Chicago,  Milwaukee,  &\ 
St.  Paul  rates  for  similar  distances. 

The  following  table  presents  a  comparison  of  the  rates  shown 
by  the  distance  schedule  adopted  by  the  Chicago,  St.  Paul,  Min- 
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neapolis,  &  Omaha,  on  excelsior  .bolts  from  stations  in  Wisconsin 
to  St.  Paul,  the  product  to  be  reshipped  via  that  line,  and  those 
referred  to  in  first  table  under  the  figure  5,  applying  on  the  Chi- 
cago, Milwaukee,  &  St.  Paul  in  Wisconsin  and  Michigan : 


Miles. 

(A) 

C.  St.  P.  M.  &  0. 

Wisconflin  to 

St  Paul,  Minn. 

Rate. 

C.  M.  &  St.  P. 
Wisconsin- 
Michigan 
Rate. 

20    

1.25 

1.5 

1.6 

1.5 

1.5 

1.5 

1.75 

1.75 

1.75 

1.75 

2.0 

2.0 

2.5 

2.5 

2.5 

2.75 

2.9 

3. 

3.1 

3.2 

1.4 

25    

1.5 

30    

L6 

35    

1.7 

40     

1.8 

45     

1.9 

50     

2.0 

55    

2.1 

60     

2.2 

65     

2.3 

70     

2.4 

80     

2.6 

90     

2.8 

100     

3.0 

110     

3.1 

120    

3.2 

130     

3.3 

140    

3.4 

150     

3.5 

1<K)     

3.6 

(A)  Minimum  weight  50,000  lbs.,  except  when  car  of  less  capacity  is  fur- 
nished by  the  C.  St.  P.  M.  &  O.  Ry.  for  its  own  convenience,  the  marked 
capacity  of  the  car  will  be  the  minimum.  C.  St.  P.  M.  &  0.  Ry.  C.  F.  D. 
2400-B,  I.  C.  C.  No.  4024. 

The  Chicago,  St.  Paul,  Minneapolis,  &  Omaha  rates  requiring 
reshipment  of  the  product  via  that  railroad  are  substantially 
less  than  the  Chicago,  Milwaukee,  &  St.  Paul  rates  in  connection 
with  which  that  requirement  does  not  exist 

There  are  other  rates  undoubtedly  higher  than  those  given 
above,  but  these  rates  given  are  typical  of  those  applying  on 
traffic  in  excelsior  bolts  to  the  places  where  excelsior  is  manu- 
factured in  Wisconsin  and  Michigan. 

The  short-haul  rate  of  1.1  cents  per  100  lbs.  for  5  miles  pro- 
vided in  the  Michigan  and  Wisconsin  excelsior  bolt-rate  schedule 
on  less  than  45,455  pounds  produces  a  less  rate  than  our  indus- 
trial switching  tariff  allows  per  car;  and  these  switching  rates 
were  made  lower  than  the  prevailing  distance  tariff  schedules 

because  of  special  traffic  conditions.    Another  noticeable  feature 
P.U.R.1917B. 
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of  the  aforesaid  Michigan-Wisconsin  excelsior  bolt  rate  is  that 
the  increase  in  the  rate  for  each  5-inile  increase  in  the  distance 
is  the  same  from  5  miles  to  100  miles  inclusive.  This  we  feel 
does  not  make  proper  allowance  for  the  terminal  costs  in  the 
short  hauls.  It  is  usual  for  the  rate  of  increase  to  gradually 
decline  with  the  distance.  For  distances  in  excess  of  100  miles, 
the  rate  of  increase  is  less  than  the  rate  of  increase  for  the  hauls 
under  100  miles  in  the  aforesaid  schedule,  and,  for  distances  of 
100  miles  and  in  excess  thereof,  the  rates  seem  reasonable  in  the 
light  of  all  the  evidence. 

In  view  of  the  entire  situation,  we  have  reached  the  conclu- 
sion, and  we  find,  that  the  rates  on  excelsior  wood  and  excelsior 
bolts  in  carloads  between  Iowa  points  are  unreasonable  and  im- 
just  to  the  extent  that  they  exceed  the  following  schedule  of 
rates: 

n:o4^«»^  Rates  in  Cents 

^'^^^  Per  100  Lbs. 

6  miles  and  under 1.40 

10  "  "  over  6  1.60 

15  "  "  "  10  1.60 

20  **  "  «  15  1.70 

25  •'  "  "  20  1.80 

30  "  "  "  25  1.90 

35  "  "  "  30  2.00 

40  "  "  "  35  2.10 

45  "  "  "  40  2.20 

50  "  "  "  45  2.30 

55  "  "  "  50  2.38 

60  "  "  «  55  2.46 

65  "  "  "  60 2.52 

70  "  "  "  65  2.60 

75  "  "  •*  70  2.68 

80  «  "  «  75  2.76 

85  "  «  «  80  2.82 

90  "  "  "  85  2.88 

95  "  "  "  90  2.94 

100  "  "  "  95  3.0 

110  "  "  "  100  3.1 

120  "  "  "  110  3.2 

130  "  "  "120  3.3 

140  "  "  "  130  3.4 

150  "  "  "  140  3.5 

160  "  "  "  150  3.6 

170  "  "  "160  3.7 

180  "  "  "  170  3.8 

190  "  **  •*  180  3.9 

200  "  "  "  190  4.0 

The  minimum  weights  applicable  in  connection  with  the  fore- 
going schedule  shall  be  as  follows : 

For  cars  having  a  capacity  of  40,000  lbs.  the  minimum  weight  shall  be 
10  per  cent  less  than  the  marked  capacity  of  said  car. 
P.U.R.1917B.  ' 
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For  cars  having  a  capacity  of  60,000  lbs.  the  minimum  weight  shall  be 
20  per  cent  less  than  the  marked  capacity  of  said  car. 

For  cars  having  a  capacity  of  60,000  lbs.  the  minimum  weight  shall  be 
25  per  cent  less  than  the  marked  capacity  of  said  car. 

For  cars  having  a  capacity  of  more  than  60,000  lbs.  the  minimum  weight 
shall  be  30  per  cent  less  than  the  marked  capacity  of  car. 

[4]  The  minimum  amoimt  of  compensation  to  be  received  by 
any  carrier  for  a  carload  movement  should  be  at  least  slightly  in 
excess  of  the  industrial  switching  rates  prescribed  by  this  Com- 
mission, and  we  therefore  hold  that  the  minimum  charge  of  any 
carrier  performing  a  line  haul  under  the  above  schedule,  either 
locally  or  under  our  joint-rate  order,  shall  be  $5.60  per  car. 

There  is  no  evidence  of  any  movement  of  a  substantial  char- 
acter in  the  traflSc  involved  herein  for  distances  in  excess  of 
200  miles,  and  that  is  the  maximum  distance  for  which  com- 
modity rates  are  prayed  for  by  the  petitioner  in  this  case. 

The  present  rates  and  minima  on  soft  wood  for  manufacture 
of  excelsior  carried  in  footnote  to  item  number  21,  page  162  of 
Iowa  Classification  No.  15,  are  hereby  canceled,  and  the  fore- 
going rates  and  minima  on  excelsior  wood  and  excelsior  bolts 
are  substituted  in  lieu  thereof. 

The  defendant  carriers  are  hereby  ordered  and  directed  to 
revise  their  tariffs  to  conform  to  the  foregoing  findings,  within 
thirty  days  from  November  10,  1916. 

C.  Thome,  J.  H.  Wilson,  Jno.  A.  Guihen 


liOUISIANA  SUPREME  COtJRT. 

MORGAN'S  LOUISIANA  &  TEXAS  RAILROAD  &  STEAM- 
SHIP  COMPANY 

V. 

RAILROAD  COMMISSION  OF  LOUISIANA. 

[No.  21839.] 

(140  La.  —,  72  So.  993.) 

Appeal  and  review  ^  Action  to  rescind  Cotnmiesion^e  order  ^Effect  of 
subsequent  Commission  orders. 

When  a  railroad  company  makes  application  to  the  Railroad  Com- 
mission to  be  permitted  to  take  off  a  train  that  runs  on  the  main  line 
and  on  a  branch  line,  and  to  substitute  for  it  another  train  running 
further  on  the  branch  line  but  not  at  all  on  the  main  line,  and  the 

Headnote  by  the  Ck>UBT. 
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Commission  orders  the  railroad  company  to  put  an  additional  train 
on  the  branch  line  without  taking  the  train  off  of  the  main  line,  and  the 
railroad  company  files  suit  to  have  the  order  of  the  Commission  re- 
scinded, and  thereafter  the  railroad  company  makes  another  applica- 
tion to  be  permitted  to  take  off  the  train  on  the  main  line,  and  the  ap- 
plication is  granted,  the  railroad  company,  having  then  all  the  relief 
originally  asked  for,  is  not  entitled  to  have  the  first  order  of  the  Com- 
mission rescinded. 

[June  30,  1916.] 

Appeal  from  a  judgment  for  defendant  granted  by  the  Twen- 
ty-jsecond  Judicial  District  Court,  Parish  of  East  Baton  Rouge, 
H.  F,  Brunot,  Judge;  affirmed. 

Appearances:  Denegre,  Leovy,  &  Chaffe,  of  New  Orleans, 
and  Keman  &  Wall,  of  Baton  Eouge,  for  appellant;  W.  M.  Bar- 
row, Assistant  Attorney  General,  for  appellee. 

O'Niell,  J.,  delivered  the  opinion  of  the  court: 
In  the  early  part  of  the  year  1914,  the  plaintiff  company  was 
operating  a  daily  motor  car  passenger  service  between  Morgan 
City  and  Washington,  Louisiana.  The  train  traveled  over  the 
main  line  from  Morgan  City  to  Lafayette;  thence  on  what  is 
called  the  Alexandria  Branch  to  Washington.  On  the  9th  of 
May  of  that  year,  the  plaintiff  filed  an  application  with  the  Rail- 
road Commission  for  permission  to  change  the  schedule  of  the 
motor  train,  known  as  Nos.  15  and  16  on  the  Alexandria  Branch, 
so  that  train  No.  15  would  leave  Lafayette  at  6  a.  m.,  and  run  be- 
yond Washington  to  Alexandria,  arriving  there  at  10  a.  m.,  and, 
leaving  Alexandria  at  2  p.  m.,  as  train  No.  16,  would  arrive  in 
Lafayette  at  6  p.  m.,  each  day.  The  application  contained  the 
provision  that  the  motor  car  service  between  Morgan  City  and 
Washington  should  be  discontinued,  and  that  the  passenger  coach 
should  be  taken  off  of  the  daily  freight  trains  Nos.  740  and  741, 
between  Lafayette  and  Alexandria. 

On  the  14th  of  May,  1914,  the  Railroad  Commission  notified 
the  railroad  company  that  a  hearing  would  be  had  on  the  applica- 
tion on  the  25th  of  that  month,  on  which  day  the  application  was 
heard,  and,  on  the  next  following  day,  the  Commission  rendered 
its  ruling,  known  as  order  No.  1739,  requiring^  the  railroad  com- 
pany to  establish,  within  thirty  days  from  the  date  of  the  order, 
P.UJ1.1917B. 
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and  to  maintain  thereafter,  an  additional  exclusive  passenger 
service  between  Lafayette  and  Alexandria,  leaving  Lafayette 
daily  each  morning  and  returning  each  evening.  The  order 
gave  the  railroad  company  permission  to  discontinue  the  passen- 
ger coach  then  carried  on  the  daily  freight  trains  Nos.  740  and 
741  operating  between  Lafayette  and  Alexandria.  The  railroad 
company  made  application  to  the  Commission  for  a  rehearing, 
claiming  that  the  order  rendered  was  different  from  the  order 
applied  for,  and  was  therefore  rendered  without  notice  to  the 
plaintiff  and  without  affording  the  plaintiff  an  opportunity  to  be 
heard.  The  rehearing  being  refused,  the  railroad  company  filed 
sidt  in  the  district  court,  attacking  the  order  of  the  Commission 
as  having  been  rendered  on  a  petition  asking  for  other  relief,  and 
without  notice,  and  complaining  that  the  order  rendered  was 
unreasonable  and  oppressive  in  its  operation,  and  would  cause 
great  expense  to  the  plaintiff  without  any  compensating  advan- 
tage to  the  plaintiff  or  the  public.  The  plaintiff  prayed  for  a 
writ  of  injunction  to  prevent  the  Railroad  Commission  from 
enforcing  its  order.  The  Eailroad  Commission  was  ordered  to 
show  cause  why  the  injunction  should  not  issue.  In  answer  to 
ihe  rule  nisi,  the  Commission  denied  that  the  order  was  illegal 
or  unreasonable.  The  rule  nisi,  having  been  argued  and  sub- 
mitted on  the  allegations  of  the  petition,  was  dismissed,  and  ihe 
application  for  the  writ  of  injunction  was  denied.  The  defend- 
ant's answer  to  the  rule  was  then  made  its  answer  to  the  merits 
of  the  plaintiff's  demand.  Evidence  was  heard  and  judgment 
rendered  decreeing  the  order  of  the  Commission  null  and  void  for 
want  of  proper  notice.  The  district  court  held  that  the  Act  No. 
132  of  1914,  which  had  been  adopted  by  the  legislature  after  the 
suit  was  filed,  requiring  the  court,  before  rendering  judgment, 
to  transmit  the  evidence  that  was  introduced  on  the  trial  in  court, 
but  was  not  introduced  before  the  Commission,  did  not  apply  to 
this  case.  The  Eailroad  Commission  appealed  from  the  judg- 
ment, and  this  court  held  that  the  Act  No.  132  of  1914  did  apply, 
and  set  aside  the  judgment  and  remanded  the  case  to  the  district 
court,  with  instructions  to  transmit  to  the  Eailroad  Commission 
a  copy  of  all  the  evidence  that  had  not  been  heard  by  the  Com- 
mission. See  Morgan's  Louisiana  &  T.  E.  &  S.  S.  Co.  v.  Eail- 
road Commission,  138  La.  377,  P.U.E.1916B,  856,  70  So.  332. 
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On  the  return  and  resubmission  of  the  record,  the  Railroad 
Commission  amended  the  order,  or  rather  canceled  the  order  No. 
1739  and  rendered  the  amending  order  'No.  1965,  requiring  the 
additional  passenger  train  to  be  operated  between  Lafayette  and 
Alexandria  daily  for  a  period  of  at  least  six  months,  at  the  end 
of  which  time  it  was  provided  that,  on  showing  that  the  train 
had  been  operated  at  a  loss,  the  railroad  company  would  be  al- 
lowed to  discontinue  it.  The  amended  order  also  permitted  the 
railroad  company  to  do  away  with  the  passenger  coach  on  its 
daily  freight  trains  Nos.  740  and  741,  between  Lafayette  and 
Alexandria.  The  Commission,  in  compliance  with  the  provisions 
of  Act  132  of  1914,  returned  the  record  to  the  district  court, 
together  vdth  the  amended  order  No.  1965 ;  on  which  the  court 
rendered  judgment,  rejecting  the  plaintiff's  demand,  and  sustain- 
ing, as  reasonable  and  just,  the  order  No.  1965,  adopted  by  the 
Railroad  Commission  on  the  27th  of  January,  1916,  amending 
and  modifying  the  order  No.  1739,  adopted  on  the  26th  of  May, 
1914. 

The  contentions  on  which  the  plaintiff's  counsel  rely  for  a  re- 
versal of  the  judgment  appealed  from  are:  (1)  That  the  order 
of  the  Railroad  Commission  was  rendered  on  a  petition  asking 
for  other  relief  than  that  granted,  and  was  therefore  rendered 
without  notice  to  the  appellant,  railroad  company,  that  such  an 
order  might  be  rendered;  and  (2)  that  the  order  of  the  Commis- 
sion is  unreasonable  and  oppressive  in  its  operation,  in  that  it 
will  occasion  great  expense  to  the  railroad  company  without  any 
compensating  advantage  to  the  railroad  company  or  the  public. 

On  the  appeal  of  the  Railroad  Commission  from  the  judg- 
ment annulling  the  original  order  No.  1739,  adopted  on  the  26th 
of  May,  1914,  this  court  observed  that  the  Railroad  Commission 
had  subsequently  rendered  an  order,  permitting  the  railroad 
company  to  discontinue  its  motor  car  service  between  Morgan 
City  and  Lafayette ;  and  it  was  said  that  the  Railroad  Commis- 
sion would  be  compelled  to  amend  and  modify  the  order  No. 
1739  so  as  to  leave  nothing  in  controversy  except  the  order  re- 
quiring the  daily  passenger  service  between  Lafayette  and  Alex- 
andria. 

On  the  25th  of  November,  1914,  on  the  application  of  the 
railroad  company  to  be  permitted  to  discontinue  operating  its 
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passenger  trains  Nos.  15  and  16  between  Morgan  City  and  Wash* 
ington,  the  Eailroad  Commission  rendered  order  No.  1834,  grant- 
ing the  relief  prayed  for.  After  rendering  the  formal  order,  the 
Commission  made  this  comment  in  its  ruling,  viz.:  ^^In  this 
connection,  -we  think  the  company  should  make  good  its  proposi- 
tion to  the  people  along  the  Alexandria  Branch,  to  operate  motor 
car  service  between  Lafayette  and  Alexandria,  where  the  passen- 
ger train  service  is  admittedly  inadequate,  although  this  does 
not  control  our  opinion  in  this  case,  that  trains  Kos.  15  and  16 
may  be  removed  without  serious  inconvenience  to  the  public." 

We  assume  from  the  expression,  *^that  the  company  should 
make  good  its  proposition  to  the  people  along  the  Alexandria 
Branch,  to  operate  motor  car  service  between  Lafayette  and  Alex- 
andria," that  the  order  No.  1834  was  granted  in  consideration, 
at  least  to  some  extent,  of  the  order  No.  1739,  that  had  been  al- 
ready rendered  but  was  then  in  contest,  requiring  the  railroad 
company  to  establish  and  maintain  a  daily  passenger  train  be^ 
twe^i  Lafayette  and  Alexandria.  We  interpret  the  expression 
of  the  Eailroad  Commission,  in  its  order  No.  1834,  that  the  rail- 
road company^s  proposition  to  the  people  along  the  Alexandria 
Branch  to  operate  a  daily  motor  car  service  between  Lafayette 
and  Alexandria  did  not  control  the  Commission's  opinion  that 
trains  Nos.  15  and  16  might  be  taken  off  without  serious  incon- 
V^ence  to  the  public,  to  mean  that  the  order  Na  1834  was  an 
unconditional  order,  not  depend^t  upon  the  outcome  of  the  suit 
contesting  the  order  No.  1789.  Nevertheless,  the  order  No.  1834, 
granted  on  the  25th  of  November,  1914,  takea  in  connection  with 
tiie  order  No.  1789,  that  had  been  granted  on  the  26th  of  May 
of  that  year,  gave  the  railroad  company  all  the  relief  it  had 
asked  for;  and  the  modified  order  No.  1965,  rendered  on  the 
27th  of  January,  1916,  made  the  ruling  even  more  favorable  to 
the  railroad  company  than  the  relief  originally  asked  for. 

IE  the  order  No.  1965,  dated  the  27th  of  January,  1916,  re- 
quiring the  railroad  company  to  operate  a  daily  passenger  train 
between  Laj^y^tte  and  Alexandriai  should  now  be  aimuUed,  and 
the  order  No.  1834,  rendered  on  the  25th  of  November,  1914, 
permitting  the  railroad  company  to  take  off  the  passenger  trams 
Nos.  15  and  16  between  Morgan  City  and  Washington,  should 

remain  in  effect,  there  would  be  no  requir^nent  for  pasaengear 
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service  between  Lafayette  and  Washington ;  and  the  railroad  com- 
pany would  have  far  greater  relief  than  it  asked  for.  It  is  sug- 
gested in  the  argument  of  the  plaintiff's  counsel  that,  since  the 
application  was  made  to  take  off  trains  Nos.  15  and  16  between 
Morgan  City  and  Washington,  in  consideration  for  installing  the 
daily  passenger  service  between  Lafayette  and  Alexandria,  the 
European  War  has  come  on,  and  the  financial  diflSculties  of 
the  railroad  company  have  been  increased.  The  record  discloses 
that  these  conditions  were  taken  into  consideration  by  the  Rail- 
road Commission  when  the  order  No.  1834  was  rendered,  permit- 
ting the  railroad  company  to  take  off  the  passenger  trains  Nos.  15 
and  16  between  Morgan  City  and  Washington, 

Our  conclusion  is  that  the  modified  order  No.  1965,  dated  the 
27th  of  January,  1916,  taken  in  connection  with  the  order  No. 
1834,  adopted  on  the  25th  of  November,  1914,  is  a  reasonable 
requirement  on  the  part  of  the  Eailroad  Commission,  and  that 
the  judgment  maintaining  it  is  correct. 

For  the  reasons  assigned,  the  judgment  appealed  from  is  af- 
firmed, at  the  cost  of  the  appellant 

Monroe,  Ch.  J.,  takes  no  part. 

Application  for  rehearing  November  13,  1916. 

Per  Cumam: 

When  this  case  was  tried  in  court,  the  plaintiff  had  full  notice 
of  what  the  issues  were,  and  was  afforded  a  full  opportunity  for 
a  hearing,  and  took  advantage  of  it  by  a  full  presentation  of  its 
case.  Its  contention  now  that  it  had  not  had  notice  and  an 
opportunity  for  defense  when  the  case  was  first  heard  before  the 
Commission  is  purely  technical,  and  entitled  to  little  considera- 
tion as  applied  to  the  second  order,  whatever  force  it  might  have 
as  directed  against  the  first  order. 

Rehearing  refused. 


HAINB  PUBIilO  UnUTIBS  OOBfMISSIOir. 

BE  BXJMFOBD  FALLS  &  BETHEL  STBEET  BAILWAY. 

[R  R.  No.  206.] 

Security  ismtes '^  Promotion  services, 

1.  It  is  not  the  policy  of  the  Maine  Commission  to  9>uthoriie  the 
P.U.R.1917B. 
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issuance  of  a  large  amount  of  common  stock  for  promotion  serrices, 
in  the  case  of  a  new  corporation,  on  the  theory  that  nobody  can  tell 
what  such  securities  may  prove  to  be  worth,  it  being  more  desirable 
that  promotion  fees  be  paid  in  terms  of  understandable  value. 
Security  iesuea -^  Promotion  services -^  Amount  to  he  allowed  there- 
for. 

2.  A  reasonable  allowance  for  promotion  services  in  establishing 
and  securing  the  financing  of  an  interurban  railway,  30  miles  in  length, 
for  whidi  securities  would  be  authorized,  was  held  to  be  a  simi  not  io 
exeeed  $10/)00;  since  this  was  deemed  as  large  a  devdopment  overhead 
on  original  construction  as  should  be  allowed  for  rate  making,  which 
was  considered  to  be  the  controlling  factor. 

Security  issues '^  Relative  proportion  of  stocJc  to  honds, 

3.  The  relative  proportion  of  stock  of  a  public  utility  to  its  bonds 
should  not  be  less  tiian  one  to  two. 

[December  26,  1916.] 

Application  for  permission  to  issue  securities;  applicant, 
granted  authority  to  issue  and  sell  at  par  its  common  stock  to  the 
amount  of  $70,000,  and  its  6  per  cent  preferred  capital  stock, 
preferred  as  to  dividends  and  assets,  cumulative  as  to  dividends, 
callable  at  par  and  accrued  interest  on  any  interest  date  after 
five  years,  and  nonvoting,  in  an  amount  not  exceeding  $50,000 
upon  conditions  stated  in  the  order. 

By  the  Commission:  The  Rumford  Falls  &  Bethel  Street 
Railway  was  organized  under  the  general  law  relating  to  the 
organization  of  street  railway  corporations  in  1906,  and  its  arti- 
cles of  association  were  approved  by  the  Railroad  Commissioners 
September  12,  1906.  The  territory  within  which  it  proposed  to 
operate  comprised  the  towns  of  Mexico,  Rumford,  Hanover,. 
Newry,  and  Bethel,  the  length  of  the  proposed  road  to  be  30 
miles.  The  amount  of  its  capital  stock  was  fixed  at  $120,000,  all 
of  which  was  subscribed,  and  the  certificate  showed  "that  5  per 
cent  thereon  in  cash''  had  been  paid  to  the  directors.  R.  R.  Com. 
Rep.  1906,  pp.  182-184. 

The  corporation  thereafterward  filed  petition  for  approval  of 

its  location  through  said  towns,  and  such  aj^roval  was  granted 

June  12,  1907.     R.  R.  Com.  Rep.  1907,  pp.  182-186.      Since 

said  last  date  no  action  appears  to  have  been  taken  publicly 

except  to  secure  l^slative  authority  to  delay  the  commencement 

of  actual  construction.    The  last  such  authority  extends  the  time 
P.U.R.1917B. 
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to  July  8,  1917.  See  chapter  80,  Private  and  Special  Laws  of 
1915. 

The  present  petition  is  dated  September  30,  1916,  and  shows 
that  no  capital  stock  has  been  issued.  It  asks  for  authority  to 
issue  $100,000  of  twenty-year,  5  per  cent  bonds  at  85,  and  $50,- 
000  of  6  per  cent  cumulative  preferred  stock  at  par,  both  for  the 
construction  and  equipment  of  an  electric  railroad  in  the  towns 
of  Mexico  and  Kumford;  and  the  issue  of  $50,000  of  common 
stock  to  E.  W.  Howe  and  O.  J.  Gonya,  of  Eumford,  *1n  con- 
sideration of  their  services  at  organization  of  the  company  in 
1906,  and  since  that  date  in  organizing  the  corporation,  making 
surveys  and  estimates,  obtaining  rights  of  way  and  locations, 
and  financing  the  corporation.'^ 

Public  notice  was  ordered  and  proved  and  hearing  was  held 
at  Augusta,  October  24,  1916.  It  was  then  found  that  the  cor- 
poration's by-laws  provided  only  for  the  issue  of  common  stock, 
and,  after  receiving  such  evidence  as  the  petitioner  cared  to 
offer,  the  hearing  was  suspended  to  give  it  an  opportimily  to 
amend  its  by-laws.  t 

November  2,  1916,  an  amendment  to  the  original  petition  was 
filed,  accompanied  by  certified  copy  of  the  records  of  a  stodc- 
holders'  meeting  held  October  26,  1916,  at  which  it  was  voted 
to  amend  the  by-laws  so  that  the  capital  stock  should  be  divided 
into  YOO  shares  of  common  stock  and  500  shares  of  6  per  cent 
cumulative,  nonvoting,  preferred  stock,  each  class  being  of  the 
par  value  of  $100  per  share.  It  was  also  voted  to  ask  for  au- 
thority to  mortgage  the  "company's  plant  and  property  to  the 
amount  of  $200,000,"  and  to  issue  at  present  $125,000  of  bonds, 
instead  of  $100,000.  The  amendment  presented  this  request, 
so  that,  as  the  petition  now  stands,  the  corporation  proposes  to 
issue,  subject  to  our  consent,  stocks  as  originally  prayed  for  and 
bonds  amounting  to  $125,000,  but  otherwise  as  above  set  forth. 

The  corporation  has  no  tangible  property,  exc^t  land  pur- 
chased for  power  house  at  a  cost  of  $780.50.  There  appears  to 
have  been  expended  for  other  purposes,  surveys,  legal  expenses, 
taxes,  advertising,  statistical  reports,  and  miscellaneous  items, 
the  sum  of  $7,447.25,  making  total  claimed  expenditures  to  May 
25,  1916,  of  $8,227.75.  These  are  reported  as  having  been  "in- 
curred by  O.  J.  Gtonya  and  E.  W.  Howe,"  the  principal  pro- 
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moters  and  the  persons  to  wli(»n  the  aforesaid  stock  is  proposed 
to  be  issued. 

No  account  is  made  in  the  auditor's  report  presented  at  the 
hearing  of  the  $6,000  (5  per  cent  of  $120,000),  which  had  been 
paid  in  when  the  certificate  of  organization  was  approved.  This 
is  not  fatal  to  the  present  proceedings,  but  should  be  accounted 
for  in  the  final  application  of  the  proceeds  of  the  sale  of  securi- 
ties. 

Messrs.  Howe  and  Genya  now  think  that  the  time  has'  arrived 
for  the  construction  of  that  part  of  the  proposed  railroad  which 
is  to  be  located  within  the  more  thickly  settled  parts  of  Mexico 
and  Rumford,  being  about  4^  miles  in  length.  They  secured 
from  the  United  Gas  &  Electric  Engineering  Corporation,  of 
New  York,  imder  date  of  May  20,  1914,  an  estimate  of  the  cost 
of  the  construction  and  equipment  of  the  same,  amounting  to 
$93,788.  The  same  authority  furnished  a  revised  estimate, 
October  18,  1916,  of  $128,877.  The  increase  was  due  in  part  to 
increased  cost  of  materials,  etc.,  and  in  part  to  additional  and 
more  expensive  equipment. 

[1]  The  promoters  are  not  prepared  to  finance  the  under- 
taking from  their  own  resources,  but  expect  to  be  able  to  do  so 
from  the  sale  of  securities.  Their  proposed  plan  includes  com- 
pensation for  the  services  of  themselves  as  set  out  in  the  lan- 
guage of  the  petition. 

They  have  rendered  services,  and  assumed  risks  of  very  real 
consequence  to  themselves;  and  of  real  value  to  the  enterprise 
if  it  is  consummated.  Such  services  should  be  liberally  com- 
pensated. 

We  do  not,  however,  think  that  this  ought  to  be  done  at  the 
present  stage  by  the  issue  of  stock  as  prayed  for.  It  is  pay- 
ment for  sometiiing  not  yet  of  any  established  value,  by  the 
issue  of  something  of  no  measurable  value.  The  promoters  do 
not  ask  nor  expect  $50,000  for  their  services.  They  are  asking 
to  be  given  a  chance  at  so  much  stock  which  is  to  be  junior  to 
bonds  sold  at  86  and  preferred  stock  sold  at  par,  sufficient  to 
build  and  equip  the  physical  property. 

Mr.  Howe  expressed  it  truthfully  in  these  words:  "Nobody 
knows  what^  that  common  stock  may  prove  to  be  worth.  It  may 
be  valuable,  and  it  may  not  be  worth  anything." 

P.U.R.1917B, 
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;  It  is  not  the  policy  of  the  Commission  to  permit  the  issue  of 
securities  on  this  theory.  We  think  it  better  that  promotion 
fees  should  be  paid  in  terms  of  understandable  value,  rather  than 
in  stock  whose  only  legitimate  worth  in  the  near  future,  at  least, 
is  in  the  fact  that  it  alone  controls  the  voting  power  of  the  cor- 
poration. 

[2]  A  substantial  amount  of  voting  stock  should  be  sold  for 
cash.  If  such  stock,  or  the  directors  elected  by  it,  vote  that  the 
promotelrs  ought  to  be  paid,  after  they  have  procured  the  finan- 
cing of  the  enterprise,  a  sum  not  exceeding  $10,000  for  such  serv- 
ices, an  order  will  be  made  authorizing  the  issue  of  stock  at  par^ 
or  of  bonds  at  the  price  for  which  they  are  sold  to  the  public^ 
or  the  payment  of  cash  received  from  either  source  for  that  pur- 
pose. 

This  will  not  prevent  the  payment  of  additional  compensation 
for  future  services  in  securing  the  construction  of  additional 
mileage  of  said  railroad,  if  any.  But  it  is  as  large  a  development 
overhead  on  the  construction  now  proposed  as  could  be  allowed 
for  rate-making  purposes ;  and  that  should  be  a  controlling  factor. 

The  corporation  is  not  yet  in  condition  to  sell  its  bonds  with- 
out unreasonable  sacrifice.  It  has  comparatively  no  tangible 
property  to  mortgage  and  no  construction  under  way.  There  is 
no  assurance  even  that  its  charter  may  not  lapse  before  construe^ 
tion  is  commenced;  although  this  is  not  to  be  expected.  We 
believe  that  if  sofie  reasonable  progress  is  first  made  through  the 
sale  of  stock  and  temporary  financing,  there  ultimately  will  be 
a  substantial  saving  in  fixed  charges.  This  case  differs  sharply 
from  that  of  the  Eastern  Maine  Kailroad,  E.  R.  No.  135,  where 
the  total  bond  issue  authorized  was  only  enough  for  preliminary 
purposes. 

In  the  present  case,  we  think  the  promoters  could  hardly  have 
realized  that  they  were  proposing  to  sell  the  bonds  on  a  higher 
interest  basis  than  the  preferred  stock,  a  security  second  to  the 
lien  of  the  bonds. 

[3]  The  by-laws  provide  that  the  preferred  stock  may  be 

called  at  par  and  accrued  dividends  after  five  years.    This  can  be 

accomplished  only  by  the  issue  of  other  stock  or  bonds, — unless 

cash  from  earnings  is  available, — so  that  this  Commission  will 

retain  suflScient  control  over  it  to  warrant  the  inclusion  of  such 
P.U.R.1917B. 
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preferred  stock  in  the  relative  amount  of  stock  to  bonds  which 
will  now  be  required.  This  proportion  ought  to  be  not  less  than 
one  to  two.  Inasmuch  as  not  less  than  $160,000  of  securities 
are  likely  to  be  needed,  we  shall  expect  the  corporation  to  sell 
$50,000  of  stock. 

An  order  will  now  be  made  authorizing  the  issue  of  stock, 
with  the  understanding  that  the  petitioner  may  be  heard  further 
on  that  part  of  its  petition  relating  to  the  issue  of  bonds  at  its 
pleasure,  the  foregoing  statement  being  intended  only  as  a  sug- 
gestion for  its  guidance.  The  case  will  be  withheld  for  further 
action  in  relation  to  any  of  the  securities  therein  prayed  for,  in- 
cluding action  on  any  contract  that  may  be  offered  for  the  con- 
struction of  the  completed  railroad  and  payment  therefor  in 
whole  or  in  part  by  the  issue  of  securities. 

This  order  will  permit  the  sale  of  the  entire  authorized  capital 
stock.  It  will  be  understood,  however,  that  a  subsequent  order 
for  the  issue  of  bonds  may  be  made  after  the  sale  of  a  lesser 
amount,  as  already  indicated. 

Now,  therefore,  after  public  notice  and  proof  thereof  and 
public  hearing,  on  application  by  the  Kumford  Falls  &  Bethel 
Street  Railway  for  approval  of  issue  of  securities,  being  U.  No. 
906  on  the  docket  of  this  Commission,  after  mature  considera- 
tion of  the  evidence,  it  is 

ORDERED,  ADJUDGED,  AND  DECREED 

1.  That  the  sum  of  the  capital  to  be  secured  by  the  issue  of 
said  stocks  and  bonds  is  required  in  good  faith  for  purposes  enum- 
erated in  §  35,  chapter  129,  Public  Laws  of  1913,  as  amended; 

2.  That  said- Kumford  Falls  &  Bethel  Street  Eailway  be,  and 
it  hereby  is,  authorized  to  issue  and  sell  at  par  (1)  its  common 
stock  in  an  amount  not  exceeding  $70,000,  being  700  shares  of 
the  par  value  of  $100  per  share,  and  (2)  its  6  per  cent  preferred 
capital  stock,  preferred  as  to  dividends  and  assets,  cumulative  as 
to  dividends,  callable  at  par  and  accrued  interest  on  any  interest 
date  after  five  years,  nonvoting,  in  an  amount  not  exceeding 
$50,000,  divided  into  500  shares  of  the  par  value  of  $100  each ; 
provided,  however,  that  the  preferred  stock  outstanding  shall  not 
exceed  the  amount  of  cpmmon  stock  outstanding  until  said  com- 
mon stock  so  outstanding  shall  amount  at  par  to  $20,000.  The 
P.U.R.1917B. 
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proceeds  from  said  sales  of  stock  shall  be  applied  to  the  con- 
struction and  equipment  of  petitioner's  railroad  as  herein  de- 
scribed, including  payment  of  such  indebtedness  already  incurred 
as  may  be  approved  by  this  Commission  on  supplemental  order. 

3.  That  this  case  shall  be  retained  on  the  docket  of  this  Com- 
mission for  such  further  orders  and  modification  of  this  order  as 
the  Commission  may  make  from  time  to  time  on  its  own  motion 
or  otherwise. 

4r.  That  said  petitioner  report  its  doings  hereunder  when  and 
as  required. 

Given  under  the  hand  and  seal  of  the  Public  Utilities  Com- 
mission, at  Augusta,  this  26th  day  of  December,  a.  n.  1916. 

Public  Utilities  Commission  of  Maine,  Benj.  P.  CleaveSi  Wm. 
B.  Skelton,  Charles  W.  Mullen. 


BiASSAOHUSETTS  PTJBLIO  SBRVICB  OOBfHISSION. 

BE  NEW  TOEK,  NEW  HAVEN,  &  HAETFOBD  EAILBOAD. 

[P.  S.  C.  1531.] 

Pleading  ^Ismtea-^  Complaint  against  service  due  to  lack  of  faeiU* 
ties  —  Earnings. 

1.  The  question  of  earnings  is  not  in  issue  upon  a  complaint 
against  inadequate  train  service  due  to  the  lack  of  adequate  motive 
power  and  proper  cars,  where  no  notice  has  been  given  of  proposed  in- 
crease in  rates. 

Return -^Amount  ^Railroad* 

2.  A  railroad  company  cannot  Justly  complain  against  earnings 
amounting  to  6.2  per  cent  upon  the  entire  capital  invested,  including- 
funds  borrowed  at  low  interest  rates,  while  using  'inefficient  and  in- 
adequate facilities. 

Service  —  Railroads  —  Lach  of  adequate  faeUities — Return^ 

3.  The  patrons  of  a  railroad  cannot  be  held  responsible  for  the 
lack  of  facilities,  where  the  company  has  been  earning  a  return  of  6.2 
per  cent  upon  the  entire  capital  invested,  including  funds  borrowed  at 
low  interest  rates  and  proceeds  from  the  sale  of  capital  stodc 

Service '^  Railroads '^  Adequate  cars* 

4.  Upon  a  finding  that  antiquated  railroad  card  should  be  replaced 
by  a  modern  type  of  cars,  and  that  the  company  had  agreed  to  replace 
a  large  number  of  cars,  the  Massachusetts  Public  Service  Commission 
directed  its  inspection  department  to  continue  to  give  the  matter  its 
attention,  and  to  report  to  the  Commission  from  time  to  time  when  it 
finds  other  cars  that  have  reached  the  end  of  their  reasonable  useful- 
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nesB,  or  that  the  remaining  eqaipneni  ia  not  being  properly  i.^ired 
or  maintained. 
Service  —  RaUroade  —  Inadequate  facilities, 

5,  Upon  finding  that  a  railroad  was  rendering  inadequate  passenger 
service  with  frequent  train  delays  due  to  the  lack  of  adequate  motive 
power  and  car  equipment,  which  the  oompany  agreed  to  improve  and 
which  it  claimed  it  was  working  out  plans  to  accomplish,  the  Massa- 
chusetts Public  Service  Ck)nmiission  deferred  making  a  final  disposition 
of  the  case^  and  required  the  company  to  file  with  the  Gommisaion  a 
monthly  sehednle  of  the  passenger  train  delays  with  a  statement  of  the 
reasons  th^efor,  and  also  a  statement  showing  the  status  of  its  plans, 
for  the  introduction  of  improved  engine  and  car  equipment. 

[December  26,  1916.] 

Investigation  by  the  Commission  of  tlie  passenger  train  serv- 
ice of  the  New  York,  New  Haven,  &  Haitf ord  Railroad ;  upon 
assurances  by  the  company  that  it  was  working  out  plans  to  im- 
prove the  service,  the  Commission  deferred  final  disposition  of 
the  case,  and  required  the  railroad  to  make  montiily  reports  of 
train  delays  and  their  causes,  and  the  progress  with  its  plans  for 
the  introduction  of  improved  engine  and  car  equipment. 

By  the  Commission:  On  August  16^  1916,  the  Commission 
received  from  its  inspecticm  department  the  following  report  in 
regard  to  the  passenger  train  service  rendered  within  the  com- 
monwealth by  the  New  York,  New  Haven,  &  Hartford  Kailroad 
Company: 

Public  Service  Commission, 

Hon.  Frederick  J.  Macleod,  Chairman. 
Gentlemen : — 

The  investigation  made  by  this  department  of  complaints  con- 
cerning passenger  train  service  on  the  New  York,  New  Haven, 
&  Hartford  Railroad  shows  conditions  which  I  desire  to  call  to 
your  attention  for  consideration  and  such  action  thereon  as  you 
may  deem  advisable. 

The  passenger  train  service  rendered  by  this  company  in 
Massachusetts  is  far  from  being  reasonable  or  satisfactory.  While 
the  department  has  succeeded  in  adjusting  complaints  for  the 
time  being,  the  work  has  been  no  more  than  first  aid  and,  there- 
fore, the  results  obtained  have  been  very  unsatisfactory  to  all 
parties  in  interest  A  remedy  for  this  unfortunate  situation  re- 
quires more  radical  treatment  than  this  department  has  a  right 
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to  demand.  The  cause  of  the  present  trouble  is  apparently  the 
outcome  of  a  policy  of  too  extreme  economy  adopted  by  tiie  pres- 
ent management  in  attempting  to  meet  unsatisfactory  financial 
conditions  created  by  a  recent  former  management  of  this  com- 
pany. This  policy  has  resulted  in  unwarranted  hardships  to  the 
citizens  of  this  commonwealth  dependent  on  the  New  York,  New 
Haven,  &  Hartford  Railroad  for  transportation  facilities. 

In  order  to  relieve  this  undesirable  situation,  a  large  expendi- 
ture for  additions  and  improvements  on  this  property  will  neces- 
sarily be  required.  If  it  is  the  intention  of  the  company  to  ren- 
der to  the  traveling  public  a  reasonable  passenger  service,  it 
ajq)ears  to  be  necessary  that  the  small  type  of  engine  should  be 
replaced  by  a  larger  type  capable  of  performing  the  service  re- 
quired. In  addition  to  this  replacement,  the  company  is  in 
urgent  need  of  a  large  number  of  additional  modem  engines  to 
enable  it  to  render  a  satisfactory  service.  It  must  also  provide 
necessary  facilities  for  the  proper  maintenance  of  its  motive 
power. 

An  examination  of  the  reports  of  engine  failures  submitted 
by  the  company  for  December,  1915,  and  January  and  February, 
1916,  shows  a  total  of  2,407  failures;  of  this  number  842  are 
charged  to  poor  coal  and  the  balance  are  of  a  miscellaneous  char- 
acter. Of  the  842  charged  to  poor  coal,  503  occurred  on  the 
smaller  type  of  engines. 

This  report  does  not  include  engines  engaged  in  passenger 

train  service  between  Boston,  Springfield,  Pittsfield,  and  New 

York,  these  being  usually  of  large  type,  reasonably  cared  for,  and 

supplied  with  a  good  quality  of  coal ;  but  is  confined  to  engines 

in  use  in  local  passenger  train  service  within  this  commonwealth. 

The  company  is  overburdened  with  old,  light-weight  passenger 

engines,  which  may  well  be  classified  as  "fair  weather"  engines. 

They  may  not  be  considered  unsafe  for  use,  but  may  be  classified 

as  unsuitable  and  unprofitable  for  the  present  service.     They 

usually  make  a  fair  run  with  a  few  cars  when  supplied  with  a 

good  quality  of  coal  and  when  weather  conditions  are  favorable, 

but  have  no  reserve  power  for  emergencies  which  arise  from  time 

to  time  in  the  operation  of  the  railroad.    They  are  frequently  the 

cause  of  the  late  arrival  of  their  own  trains,  as  well  as  of  trains 

following,  and  of  trains  waiting  at  meeting  points- 
P.U.R.1917B. 
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The  inyestigation  made  by  this  department  shows  that  ap^ 
prodmately  252  locomotives  are  engi^ed  in  what  may  be  termed 
local  passenger  train  service  in  Massachusetts,  which  have  heeai 
in  such  service  in  this  commonwealth  for  a  period  ranging  from 
thirteen  to  thirty-six  years.  Sixty-four  are  of  a  large  type  that 
will,  when  properly  maintained  and  supplied  with  good  fuel, 
give  good  servica  One  hundred  and  eighty-eight  are  of  the 
small  type  knd,  under  the  conditions  imposed  upon  them,  are 
unable  to  raider  good  service. 

The  New  York,  New  Haven,  &  Hartford  Railroad  Company 
operates  about  1,000  cars  in  local  passenger  train  service  in  this 
commonwealth,  all  of  which  are  of  the  wooden  type.  Of  this 
number  about  600  are  in  good  condition.  About  260  of  the  total 
number  should  be  put  in  good  conditioii.  The  remaining  260 
have  been  in  service  from  twenty-nine  to  forty  years,  and  are  in 
generally  poor  condition.  Recently  the  company  retired  25  of 
these  cars,  and,  following  a  joint  inspection  made  by  a  member 
of  this  department  and  a  representative  of  the  railroad  company, 
I  have  the  assurance  of  the  management  that  169  more  "will  be 
taken  from  and  kept  out  of  passenger  train  service." 

The  beginning  of  the  electrification  of  the  New  York,  New 
Haven,  &  Hartford  Railroad  was  most  commendable  in  its  man- 
agement.  It  was,  however,  begun,  not  in  Boston,  but  in  New 
York  city.  The  electrification  has  now  reached  New  Haven, 
and  whenever  the  work  is  resumed  it  will  probably  be  extended 
from  that  point.  If  the  supposition  proves  true,  it  will,  without 
doubt,  be  many  years  before  the  portion  of  this  system  located  in 
Massachusetts  will  be  operated  by  electricity.  '  If  the  experience 
of  the  past  is  a  safe  basis  on  which  to  judge  the  future,  I  predict 
that  the  old  wooden  passenger  cars  and  steam  locomotives  will, 
from  time  to  time,  be  forced  from  the  electric  zones  until  they 
finally  reach  Boston,  where,  if  allowed  to  remain,  they  will  be 
repaired  and  patched  indefinitely. 

The  company  is  short  of  suitable  passenger  train  equipment. 
Therefore,  the  train  schedules  are  made  with  many  short  turns 
which  often  result  in  late  departure  of  trains,  caused  by  waiting 
for  engines,  cars,  and  train  crews  which  arrive  behind  their 
schedule  time.  The  company  should  provide  for  such  emer- 
gencies by  having  in  readiness  spare  equipment  and  crews  at 
P.U.R.1917B. 
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stations  of  such  importance  as  the  South  Terminal,  to  fill  in  a 
train  whenever  it  is  found  that  a  regular  train  will  be  unrea^ 
sonably  late  in  its  departure. 

During  the  rush  of  freight  business  last  winter,  many  of  the 
heavier  passenger  engines  were  transferred  to  freight  service  and 
their  places  filled  with  light-weight  engines.  This  transfer  re- 
sulted ill  numerous  passenger  train  delays,  of  which  just  com- 
plaint was  made.  Following  a  recent  conference  between  this 
department  and  representatives  of  the  railroad,  about  20  of  the 
heavier  passenger  engines  were  returned  for  the  summer  passen- 
ger business  on  the  Cape. 

It  is  the  desire  of  the  management  to  leave  these  engines  in 
passenger  train  service  in  that  territory,  but,  owing  to  the  short- 
age of  engines,  no  such  assurance  is  definitely  made  by  the  of- 
ficials of  the  company. 

Bespectfully  submitted, 
*   (Signed)  Geo.  W.  Bishop, 
August  16,  1916.  Chief  of  Inspection  Department 

A  copy  of  this  report  was  sent  to  the  company,  with  the  state- 
ment that  the  conditions  disclosed  were  such  that  the  Commis- 
sion deemed  it  necessary  to  set  the  matter  down  for  a  public  hear- 
ing, trusting  that  the  company  would  be  prepared  at  that  time  to 
discuss  "ways  and  means  of  improving  the  service  which  is  now 
being  furnished/' 

At  this  hearing,  which  was  held  on  October  17,  1916,  the  com- 
pany was  represented  by  its  president,  Howard  Elliott,  and  by 
several  of  its  operating  ofBcers.  No  attempt  was  made  to  con- 
trovert the  general  statements  of  fact  contained  in  the  report  of 
the  inspection  department.  Indeed,  Mr.  Elliott  frankly  ad- 
mitted that  "the  service  is  not  what  we,  as  railroad  men  of  long 
experience,  would  like  to  give;  it  is  not  what  the  public  is  en- 
titled to,  and  not  what  we  hope,  one  of  these  days,  the  New 
Haven  road  will  be  able  to  give  to  all  of  its  patrons,  not  only  in 
Massachusetts,  but  everywhere  else."  Extenuating  circumstances 
were  urged,  and  the  claim  was  made,  in  effect,  that  the  company 
has  done,  is  doing,  or  is  about  to  do,  all  that  can  reasonably  be 
expected  for  the  improvement  of  conditions. 

The  evidence  shows  that  the  delays,  which  have  been  so  notice- 

P.U.R.1917B. 


Digitized  by 


Google 


RE  NEW  YOBK,  K  H.  A  H.  R.  CO.  lOd 

able  in  the  intrastate  passenger  train  serrice,  have  been  largely 
due  to  the  following  causes : 

(1)  Within  the  past  two  years  the  company,  in  its  endeavor 
to  reduce  operating  expense  and  improve  its  financial  condition, 
has  discontinued  a  number  of  passenger  trains.  This  fact,  to- 
gether with  the  growth  of  traffic,  has  increased  the  tonnage  of  the 
remaining  trains  so  that  the  old  type  of  light-weight  engines, 
many  of  which  are  still  in  use,  are  unequal  to  the  task  imposed 
upon  diem  wl^n  weather  conditions  are  unfavorable. 

(2)  The  great  and  comparatively  sudden  increase  in  freight 
traffic,  beginning  with  the  fall  of  1914,  has  congested  the  tracks 
and  interfered  with  the  passenger  traffic  At  times^  also,  the 
oompany  has  found  it  necessary  to  withdraw  heavy  engines  from 
the  passenger  service  and  use  them  temporarily  in  the  freight 
service. 

(3)  The  great  increase  in  industrial  activity  during  this  peri- 
od, togethOT  with  the  disturbance  in  water  transportation  condi- 
tions caused  by  the  European  War,  has  made  it  difficult  to  secure 
an  adequate  supply  of  good  coal. 

(4)  The  unusual  storms  in  the  winter  of  1915-16  created  con- 
ditions adverse  to  prompt  train  movement. 

(5)  The  heavy  increase  in  the  parcel  post  business,  which  is 
largely  handled  by  passenger  trains,  and  the  like  increase  in  the 
express  business,  has  made  station  delays^  due  to  the  loading  and 
unloading  of  parcels,  very  frequent 

In  commenting  upon  the  situation,  the  company  points  to  the 

fact  that,  while  the  passenger  service  which  it  is  now  furnishing 

is  not  all  that  might  be  desired,  the  chief  cause  for  complaint 

arose  during  the  early  part  of  the  year.    It  states  that  steps  have 

been  taken  which  make  it  unlikely  that  the  service  will  be  equally 

unsatisfactory  in  the  winter  season  which  is  now  approaching. 

The  claim  is  made  that  many  minor  improvements  have  been 

made  in  side  tracks,  yard  tracks,  and  small  terminals,  which 

will  be  helpful ;  that  there  is  likely  to  be  less  freight  congestion, 

owing  to  the  experience  gained  in  past  months  of  heavy  traffic, 

both    by    the    company    and    by    shippers    and    receivers    of 

freight;  that  it  is  unlikely  that  the  winter  storms  will  be  as 

severe  as  they  were  a  year  ago;  that  steps  have  been  taken,  so 

far  as  pos^ble,  to  provide  for  express  traffic  by  special  trains  j 
P.U.R.1917B. 
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that  80  new  engines  of  the  most  powerful  type  have  been  Intro- 
duced on  the  system ;  that  27  additional  large  engines  have  been 
assigned  to  the  passenger  service  in  this  locality,  or  7  more  than 
the  number  which  was  withdrawn  to  meet  the  needs  of  the  freight 
traflSc  last  winter;  and  that  it  is  most  unlikely  that  conditions 
will  arise  which  will  make  it  necessary  to  withdraw  these  engines 
again  during  the  coming  winter. 

The  company  further  states  that  it  contemplates,  within  the 
comparatively  near  future,  purchasing  65  steam  locomotives  of 
powerful  type  and  60  electric  engines.  The  latter  will  be  used  in 
the  electric  zone  between  New  York  and  New  Haven,  while  the 
former  will  be  used  on  the  through  lines  between  New  Haven 
and  Boston.  This  new  equipment,  when  secured,  will  release  for 
use  on  the  lines  of  lighter  traflSc  about  200  engines  superior  in 
type  to  those  now  in  service  upon  such  lines.  In  the  three  divi- 
sions terminating  in  Boston  this  change,  it  is  estimated,  will 
increase  the  average  tractive  power  per  locomotive,  as  follows: 


Boston  Division  • . . 
Midland  Division  . . . 
Old  Colony  Division 


1916. 


22,025  lbs. 
22,378  " 
19,297  " 


1917-18  (Est.) 


27,030  lbs. 
25,792  " 
26,213  ** 


No  assurances  were  given  as  to  when  this  new  equipment  will 
be  secured,  but  it  was  stated  that  detailed  specifications  are  now 
being  prepared  in  the  hope  that  the  orders  may  be  placed  within 
the  ^Very  iiear  future."  Doubt  as  to  the  exact  time  arises  from 
the  uncertainty  attendant  upon  the  construction  of  heavier 
bridges,  which  will  be  necessary  to  permit  the  use  of  much  of  the 
new  motive  power,  from  like  uncertainty  as  to  financial  condi- 
tions and  from  the  difficulty  of  deciding  upon  the  proper  type  of 
electric  engines  to  be  used. 

[1]  Throughout  his  discussion  of  the  situation,  the  president 
of  the  company  laid  continual  stress  upon  the  financial  troubles 
which  have  fallen  to  the  lot  of  the  New  York,  New  Haven,  & 
Hartford  Kailroad  Company  during  the  past  few  years,  upon  the 
injury  to  its  credit  caused  by  governmwital  investigations  and 
conflict  of  state  jurisdictions,  and  upon  the  need  of  largely  in- 
creased revenues.  He  su^ested  that  the  time  has  now  come  "for 
Massachusetts  and  its  Commission  to  take  a  lead  in  a  construe- 
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tive  and  upbuilding  policy  to  all  railroads,  and  to  help  put  them 
in  first-class  condition  in  the  interest  of  New  England,  which 
sadly  needs  better  transportation,  as  well  as  in  the  interest  of  the 
unfortunate  stockholders."  He  stated  that  the  "quickest  and 
simplest  "way  to  obtain  more  revalue  throughout  New  England 
is  to  permit  an  increase  in  the  passenger  rates,"  and  that  "2f 
cents  a  mile  for  local  fares  and  B^  cents  a  mile  for  mileage  fares 
would  increase  earnings  for  the  New  England  roads  several 
million  dollars  a  year,  which  sum  could  at.oncie  be  used  for  im- 
proving the  passenger  train  service,  of  which  this  Commission  is 
now  complaining."  He  further  declared  that  "if  you  and  the 
other  Commissions  of  the  New  England  states  should  see  fit  to 
get  together  and  even  give  temporary  increases  in  rates,  with  the 
understanding  that  these  increases  should  be  used  for  betterments 
and  improvements,  it  would  seem  to  me  to  be  a  ■  statesmanlike 
thing  to  do,  and  would  give  encouragemeni.? 

These  suggestions  and  expressions  of  oJ)inion  were  extraneous 
to  the  issue.  It  is  the  duty  of  a  commcm  oarrier  to  furnish  rea*- 
sonable  and  adequate  service.  If,  in  performing  this  duty,  it 
finds  that  larger  revenues  are  necessary  in  order  that  a  fair  return 
may  be  paid  upon  honest  and  prudent  investment,  it  is  its  privi- 
lege and  right  to  seek  an  increase  in  rates.  But  the  New  York, 
New  Haven,  &  Hartford  Eailroad  Company  has  not  filed  with 
this  Conunission,  nor  with  any  other  Commission,  so  far  as  we 
are  aware,  notice  of  any  proposed  increase  in  rates,  and,  until 
it  does,  the  question  of  earnings  is  not  in  issue.  Yet,  while  this 
is  so,  and  while  the  Commission  has  no  disposition  unnecessarily 
to  revive  old  controversies,  so  much  publicity  was  given  to  the 
remarks  of  the  president  of  the  company  at  the  public  hearing 
with  reference  to  the  finances  and  revenues  of  the  company,  and 
to  his  suggestion  of  possible  increases  in  fares,  that  it  is  desirable 
that  certain  observations  should  be  made. 

[2,  3]  As  the  Commission  has  pointed  out  on  former  occasions, 
the  New  York,  New  Haven,  &  Hartford  Railroad  Company  is 
really  a  composite  of  two  companies;  it  is  a  railroad  company 
and  it  is  a  holding  company.  In  the  first  capacity,  it  owns,  oper- 
ates, and  receives  revenue  from  a  railroad  system ;  in  the  sQCond 
-capacity,  it  holds  and  receives  income  from  the  securities  of 
odier  companies.     Using  the  company's  own  figures,  and  sepa^ 
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ratmg,  roughly,  the  raikoad  mveetment  and  earnings  from  &e 
holding  company  investment  and  earnings,  the  results  for  the 
past  six  fiscal  years  have  been  as  follows: 

Railroad  Company. 


Year. 

Investment. 

Net  Income. 

Per  Cent 
Return. 

1911   

$220,7t)3,446.71 
221,721,656.03 
215,312,479.60 
212,297,830.40 
205,013,801.64 
209,947,961.82 

$13,731,433.40 
14,896,767.68 
12,324,182.57 
8,441,260.69 
11,571,983.96 
13,032,156.12 

6  221 

1912   

6.718 

1913   

6  723 

1914   

8.976 

1915   

6.644 

1916    

6.207 

Holding  Company. 

Year. 

Investment. 

Net  Income. 

Per  Cent 
Return. 

1911   

$249,818,379.57 
251,726,153.00 
227,927,442.47 
220,768,904.91 
227,404,024.15 
222,328,111.68 

$8,164,003.08 
8,833,610.17 
7^12,070.48 
3,697,030.29 
2,030,479.22 
2,841,796.69 

3.267 

1912   

3  509 

1913   

8.296 

1914   

1.674 

1916 

0.893 

1916    

1.278 

These  figures  are,  if  anything,  unduly  favorable  to  the  holding 
company  operations,  since  the  railroad  investment  has  been 
charged  with  all  the  cash  and  current  assets,  and  the  full  burden 
of  all  tax  payments  has  been  thrown  against  it,  although  the 
holding  company  investment  was  responsible  for  a  certain  share. 
They  indicate,  what  has  been  amply  demonstrated  in  the  recent 
public  investigations,  that  the  financial  troubles  of  the  New 
Haven  company  have  been  chiefly  due  to  the  investment  of  huge 
amounts  of  capital  at  wasteful  prices  in  the  securities  of  other 
companies.  In  other  words,  the  holding  company,  rather  than 
the  raiboad,  operations  have  been  to  blama  Last  year  the  earn- 
ings from  the  railroad  system,  it  appears,  amounted  to  6.2  per 
cent  upon  the  entire  capital  invested,  including  funds  borrowed 
at  low  rates  of  interest  as  well  as  proceeds  from  the  sale  of  capital 
stock. 

Such  a  showing  is  not  one  of  which  a  railroad  corporation  can 
with  justice  make  serious  complaint.  Nor  is  this  all  that  may  be 
said.  The  gross  earnings  of  the  company  last  year  were  the 
largest  in  its  history,  but  much  of  the  increase  in  gross  was  ab- 
sorbed by  the  added  expense  incidental  to  unfavorable  weatikw 
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eonditioiifl  and  to  the  lack  of  proper  facilities  for  handling  the 
business.  The  president  has  himself  said  that,  with  improved 
facilities,  the  showing  would  have  been  much  better.  (Kecord, 
p.  83,)  The  situation  is  well  described  in  a  report  submitted  on 
September  26th  last  by  a  committee  of  the  board  of  directors 
as  follows  (Eecord,  pp.  18-19) :  "The  committee  is  convinced 
that  to  continue  operations  with  the  present  plant  and  equipment 
of  the  company  means  an  increase  in  cost  of  operation  with  every 
increase  in  business  offered  to  the  company.  The  character  of  the 
company's  business  has  changed  materially  during  the  past  fifteen 
years,  and  while  the  company  has  spent  and  authorized  large 
sums  for  improving  the  operating  conditions,  it  is  essential,  in 
the  opinion  of  the  committee,  that  the  company  proceed  at  once 
to  put  the  facilities  of  the  company  for  conducting  its  business 
in  the  most  modern,  economic,  and  efficient  condition  possible. 
Only  by  so  doing  can  the  company  hope  to  meet  successfully  the 
increasing  demands  of  the  growing  business  in  ISew  England  and 
ultimately  earn  dividends  for  .the  stockholders." 

It  needs  no  further  evidence  to  prove  that  the  present  railroad 
plant  is  relatively  inefficient  and  inadequate,  and  the  ratio  of 
operating  expense  consequently  high.  Yet,  with  this  inefficient 
and  inadequate  plants  more  than  6  per  cent  was  earned  last  year 
upon  the  entire  capital  invested  in  the  railroad,  as  distinguished 
from  the  holding  company,  property.  With  proper  facilities  a 
larger  return  would  undoubtedly  have  heea  earned.  Further- 
more, for  the  lack  of  facilities  the  patrons  of  the  road  cannot  be 
held  responsible.  The  earnings  in  the  past  of  the  railroad  sys- 
tem proper,  while  some  years  have  been  better  than  others,  have 
been  amply  sufficient  to  support  the  credit  necessary  to  place  the 
road  in  first-class  operating  condition.  If  the  capital  alone  which 
was  wasted  on  the  Westchester  railway  and  the  Bhode  Island 
trolleys  had  been  used  for  legitimate  railroad  purposes,  it  would 
not  now  be  necessary  to  lament  the  absence  of  adequate  facilities. 

Confronted  by  this  situati<Hi,  what  has  been  the  attitude  of  the 
public  ?  It  might  be  gathered  from  the  statements  made  on  be- 
half of  the  company,  that  there  has  been  nothing  but  criticism 
and  lack  of  sympathetic  and  helpful  co-operation  in  the  work  of 
rehabilitation.  The  fact  is  quite  the  reverse.  With  little  protest,^ 
the  people  of  New  England  have  submitted  to  very  material  in- 
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creases  in  freight  rates  and  passenger  fares.  They  have  snflFered 
their  passenger  service  to  be  reduced.  They  have  allowed  the 
program  for  the  abolition  of  grade  crossings  to  be  postponed. 
They  have  suppressed  their  desire  for  electrification,  for  the 
rapid  introduction  of  steel  equipment,  and  for  other  modem  im- 
provements calling  for  the  expenditure  of  large  capital  sums. 
With  patience  they  have  tolerated  inferior  facilities  and  inferior 
service.  The  three  New  England  states  in  which  this  railroad 
operates  have  all  readjusted  their  statutes  so  that  obstacles  in 
the  way  of  its  financing  might  be  removed.  The  commonwealth 
of  Massachusetts,  in  particular,  has  validated  the  entire  capital- 
ization of  the  company,  much  of  which  had  been  issued  contrary 
both  to  the  spirit  and  letter  of  its  laws,  and  has  authorized  the 
permanent  funding  of  its  entire  floating  indebtedness  r^ardless 
of  the  purposes  for  which  it  was  incurred. 

These  facts  are  entitled  to  consideration  from  both  the  man- 
agement and  the  stockholders  of  the  New  Haven  company.  While 
the  Commission  appreciates  the  difficulties  under  which  the  pres- 
ent management  has  labored,  and  by  which  it  is  still  beset,  and 
the  sincerity  of  its  purposes,  the  situation,  in  our  judgment,  now 
calls  for  somewhat  more  self-reliance  and  optimism  than  have 
been  manifested,  and  for  less  insistence  upon  obstacles  in  the  way 
and  the  need  for  public  help.  The  railroad  system  of  the  New 
York,  New  Haven,  &  Hartford  Eailroad  Company  is  advanta* 
geously  located  in  one  of  the  most  thickly  populated  sections  of 
the  country,  and  seems  to  be  earning  a  reasonably  satisfactory 
return,  even  with  present  inefficient  facilities.  The  patrons  of 
the  road  are  fairly  entitled  to  good  modern  service,  and,  while 
they  ought  to  pay  an  adequate  price  for  what  they  receive,  it 
cannot  in  justice  be  claimed  that  they  are  under  any  obligation 
to  make  additional  contributions  merely  for  the  sake  of  relieving 
the  company  from  the  burden  of  its  own  unfortunate  security 
investments.  The  laws  of  the  states  in  which  the  company  oper^ 
ates  are  now  reasonably  uniform,  and  impose  no  serious  obstacles 
in  the  way  of  the  financing  of  the  railroad,  as  distinguished  from 
the  holding  company,  property.  If,  because  of  the  injury  in- 
flicted by  the  past  mismanagement,  common  stock  cannot  be  is- 
sued for  this  purpose,  the  wray  is  open  for  the  issue  of  various 
classes  of  preferred  stock  or  bonds. 
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[4]  Coming  back,  then,  to  the  question  more  immediately  at 
issue:  As  above  stated,  it  is  admitted  that  the  passenger  service 
afforded  by  the  New  Haven  c<Jmpany  within  the  commonwealth 
is  not  what  it  should  be.  Its  rolling  stock,  upon  the  whole,  is 
not  modern^  and  train  delays  are  frequent.  While  conditions 
in  this  respect  were  particularly  bad  during  the  early  months  of 
the  year,  Aey  are  still  open  to  just  criticism.  Within  the  past 
few  we^s  many  serious  complaints  have  been  made  to  the  Com- 
mission, and  oonditions,  since  the  opening  of  the  present  winter 
season,  diow  little  improvement  over  those  prevailing  under 
similar  weather  oonditions  during  the  past  winter.  On  the  other 
hand,  the  company  claims  that  plans  which  it  is  soon  to  carry  into 
effect  will  afford  substantial  relief. 

In  the  matter  ci  car  equipment,  some  progress,  as  shown  by  the 
report  of  the  inspection  department^  has  been  made.  Following 
a  joint  inspection  by  representatives  of  this  department  and  of 
the  railroad,  an  agreement  was  readied  that  169  of  the  older  pas- 
senger cars  used  on  local  trains  within  Massachusetts  would  be 
removed  from  service;  and  the  Commission  is  advised  that  action 
in  accordance  with  this  understanding  has  been  taken.  Obvious- 
ly these  ears  should  be  immediately  replaced,  so  far  as  necessary 
to  meet  reasonable  requirements  of  traffic,  by  cars  of  a  more 
modern  type.  The  inspection  department  will  continue  to  give 
this  matter  attention,  and  has  been  directed  to  report  to  the  Comr 
mission,  from  time  to  time,  if  it  finds  that  still  other  cars  have 
reached  the  end  of  their  reasonable  usefulness,  or  that  the  re- 
maining equipment  is  not  being  properly  repaired  or  maintained. 
The  Commission  realizes  that  the  company  cannot  be  expected 
to  modernize  its  entire  passenger  car  equipment  at  once,  and 
that  latitude  may  reasonably  be  allowed  in  effecting  the  process 
gradually,  provided  the  cars  which  continue  in  service  are  main- 
tained in  good  operating  condition. 

[6]  Of  more  pressing  importance  is  the  question  of  train  de- 
lays. The  annoyance,  embarrassment,  and  actual  loss  to  the  com- 
munity from  this  source  is  very  great  It  is  reasonable  to  expect 
that  a  well-managed  railroad  will,  in  general,  run  its  trains  on 
time  in  accordance  with  its  advertised  schedule,  and  that  only 
Hiose  delays  will  normally  be  suffered  which  are  a  necessary  in- 
cident to  cautious  and  safe  operation.     At  pi^ssent,  the  New 
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Haven  company  is  falling  well  below  this  standard^  and  the  chief 
outstanding  cause  seems  to  be  the  lack  of  adequate  motive  power. 
If  the  report  of  the  inspection  department  is  correct,  and  it  has 
not  been  called  in  question  by  the  company,  188  of  the  passexi^er 
engines  used  within  the  commonwealth  are  unable,  under  the  con* 
ditions  imposed  upon  them,  to  render  good  service.  In  the  judg« 
ment  of  the  Commission  it  is  imperative  that  this  state  of  affairs 
should  be  remedied  with  all  possible  expedition.  Making  all  due 
allowance  for  the  financial  difficulties  with  which  the  company 
has  been  beset,  the  community  has  a  clear  right  to  demand  such 
action,  and  it  is,  indeed,  in  the  company's  own  intarest.  It  is 
also  important  that  attention  should  be  paid  to  the  question  of 
station  delays  incident  to  the  express  and  parcel  post  business, 
and  that  every  effort  should  be  made  to  handle  this  business  in 
sudi  a  way  that  these  delays,  which  are  now  very  frequent,  may 
be  minimized. 

It  remains  to  determine  whether  ihe  exercise  by  the  Commis^ 
sion  of  any  of  the  mandatory  powers  conferred  upon  it  by  the 
statutes  is  necessary  or  advisable  at  the  present  time.  Upon 
consideration,  the  Commissicm  is  of  the  opinion  that  the  situation 
may  properly  be  left,  for  the  time  being,  in  the  hands  of  the  com* 
pany*  As  above  stated,  the  managemiont  has  frankly  admitted 
the  unsatisfactory  character  of  the  service  whidi  is  now  being 
furnished,  and  has  declared  its  intention  of  proceeding  as  rapid* 
ly  as  possible  with  the  plans  which  it  has  inaugurated,  or  is  about 
to  inaugurate,  for  the  improvement  of  conditions.  It  is  f&ir  that 
it  should  have  a  reasonable  opportunity  to  translate  its  intentions 
into  action.  Under  the  circumstances,  therefore,  the  Commission 
has  deemed  it  advisable  to  postpone  for  the  moment  the  final 
disposition  of  the  case,  and  to  keep  it  under  advisement,  requir- 
ing the  company,  however,  to  file  a  monthly  schedule  of  the  pas- 
senger train  delays  upon  all  its  divisions  within  Massachusetts, 
accompanied  by  a  statement  of  the  reasons  therefor,  and  also  a 
statement  showing  the  status  of  its  plans  for  the  introduction  of 
improved  engine  and  car  equipment.  An  (»rder  to  this  effect  has, 
therefore,  been  entered.  If  at  any  time  it  appears  that  reason- 
able progress  is  not  being  made,  or  that  conditions  in  other  re- 
spects call  for  further  action,  such  additional  orders  will  be 

entered  as  seem  necessary  in  the  public  interest  While  it  is  true 
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that  the  times  are  not  favorable  to  speedy  action,  for  labor  is 
acarce,  {nrices  are  high,,  and  the  delivery  of  materials  unreliable, 
there  is  much  that  the  c(Hnpany  can  and  ought  to  do  forthwith. 
It  can,  for  example,  c<nivert  its  present  tentative  and  somewhat 
uncertain  plans  into  a  definite  and  comprehensive  program  of 
action  to  be  initiated  at  once;  it  can  avoid  further  delay  in  pla- 
cing its  orders  for  new  motive  power  and  equipment;  it  can  give 
evidence  of  a  somewhat  more  vigorous  oversight  over  the  move- 
ment of  its  passenger  trains  than  has  hitherto  seemed  to  exist. 
By  what  it  does  the  future  course  of  the  Commission  will  be  gov- 
erned. 

After  notice  and  hearing  and  f urth^  consideration, — it  is 
Ordered  that  the  New  York,  New  Haven,  &  Hartford  Eail- 
road  Company,  until  otherwise  ord^ed,  file  with  the  Commis- 
sion as  soon  as  possible  after  the  end  of  each  calendar  month 
beginning  with  the  month  of  December,  1916,  a  statanent  show- 
ing in  detail  each  delay  of  five  or  more  minutes  in  passenger 
trains  upon  all  its  divisions  within  the  commonwealth,  together 
with  the  reasons  therefor,  and  also  a  statement  showing  the 
status  of  its  plans  for  the  improvement  of  its  passenger  service 
within  the  commonwealth. 
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SELECTMEN  OF  HUNTINGTON  et  al. 

V. 

BEBKSHIEE  STREET  RAILWAY  COMPANY. 
[P.  S.  a  1431.] 

Service ''Street  railways  ^  Duty  to  huild  and  operate  line^Opera' 
tion  at  lose. 

A  street  railway  company  will  be  required  to  complete  the  con- 
struction of  a  line  and  operate  it,  although  operation  will  be  unprofit- 
able, where  the  obligation  to  build  and  operate  is  imposed  by  a  statute 
as  a  consideration  for  permitting  a  railroad  company  to  acquire,  con- 
trary to  law  and  public  policy,  the  street  railway  capital  stock,  and 
where  the  statute,  accepted  by  both  companies,  was  sought  by  the 
railroad  with  the  belief  that  the  street  railway  line  would  develop 
sufficient  long-haul  business  for  the  railroad  to  offset  any  street  rail- 
way loss. 

[December  30,  1916.] 
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Petition  of  the  selectmen  of  Huntington,  Blandford,  Eua^ 
sell,  Lee,  and  Westfield,  and  boards  of  trade  of  said  towns,  for 
the  opening  for  public  travel  of  the  Lee-Huntington  line  of  the 
Berkshire  Street  Railway  Company;  ordered  that  construction 
of  line  be  completed  and  entire  line  placed  in  operation. 

By  the  Commission:  The  petitioners  request  the  Commis- 
sion to  order  the  Berkshire  Street  Railway  Company  to  open  for 
public  travel  the  line  constructed  under  the  provisions  of  diapter 
601  of  the  Acts  of  1910,  between  tlie  towns  of  Lee  and  Hunting- 
ton. By  the  provisions  of  that  act  the  IJf  ew  York,  New  Haven^ 
&  Hartford  Railroad  Company  was  authorized  to  purchase  the 
capital  stock  of  the  Berkshire  Street  Railway  Company  upon 
condition  that  the  latter  company  should  construct  and  operate 
certain  designated  extensions  of  its  existing  lines,  including  "a 
line  of  street  railway  between  some  convenient  point  on  the  line 
of  railway  in  the  town  of  Huntington  and  some  convenient  point 
on  the  line  of  the  Berkshire  Street  Railway  Company/' 

By  the  terms  of  the  act  all  the  extensions  named  therein  were 
required  to  be  completed  before  the  1st  day  of  January,  1913, 
unless  the  Board  of  Railroad  Commissioners,  for  cause  shown, 
should  authorize  an  extension  of  time  for  the  completion  of  any 
of  such  railway  lines.  It  was  further  provided  that  the  act 
should  become  eflFective  upon  the  written  acceptance  thereof  by 
the  New  Haven  and  Berkshire  companies,  and  upon  the  filing 
of  a  bond  by  the  latter  company  in  the  penal  sum  of  $2,000,000, 
conditioned  upon  the  completing  and  opening  for  use,  within  the 
time  provided  for,  of  all  the  extensions  specified  in  the  act.  The 
act  was  duly  accepted  by  both  companies  and  the  required  bond 
was  given. 

Locations  for  the  Hiintiugton  extension  were  approved  by  the 
Board  of  Railroad  Commissioners  on  August  1(3,  1912.  The 
route  authorized  extended  from  a  coiinection  with  the  main  line 
of  the  Berkshire  Street  Railway  Company  in  East  Lee  through 
the  towns  of  Becket,  Otis,  and  Blandford  to  a  connection  with 
the  line  of  the  Springfield  Street  Railway  in  the  town  of  Hunt- 
ington.    By  an  order  of  the  Board  dated  December  24,  1912,. 

the  time  for  the  construction  of  this  line  was  extended  to  Jan- 
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uary  1,  1&14.  No  further  extension  of  time  has  been  granted 
by  the  Commission  or  requested  by  the  company. 

The  entire  line,  which  is  23.86  miles  in  length,  was  nearly 
completed  three  years  ago.  The  grading  was  finished,  the  track 
was  laid,  the  ballast  distributed  and  most  of  it  put  in  place,  and 
much  of  the  track  was  surfaced.  The  work  was  then  suspended, 
and  no  attempt  was  made  to  open  any  portion  of  the  line  for 
public  travel  until  November  18,  1915,  when  the  company  ap- 
plied to  the  Commission  for  authority  to  operate  a  section  of 
the  line  from  its  connection  with  the  company's  main  line  in  the 
village  of  Easft  Lee  to  the  Phelps  Farm  Crossing,  in  the  town  of 
Otis,  a  total  distance  of  12.54  miles.  A  certificate  of  operation 
for  this  section  of  the  line  was  granted  by  the  Commission  on 
December  13,  1915. 

Soon  afterwards  informal  complaint  was  made  to  the  Com- 
mission because  of  the  failure  of  the  company  to  operate  the 
entire  line.  At  the  request  of  the  company,  the  complainants 
agreed  that  the  Commission  should  defer  action  upon  the  com- 
plaint until  an  opportimity  was  afforded  to  reach  an  adjustment 
by  means  of  direct  negotiation  between  the  company  and  repre- 
sentatives of  the  communities  affected.  These  negotiations  ap- 
parently elicited  nothing  from  the  company  except  certain  vague 
statements  as  to  what  might  be  done  in  the  indefinite  future. 
The  company,  however,  on  June  13,  1916,  petitioned  the  Com- 
mission for  authority  to  operate  an  additional  section  of  the  line 
from  the  Phelps  Farm  Crossing,  in  the  town  of  Otis,  to  North 
street,  in  the  town  of  Blandford.  The  Commission,  after  an  in- 
vestigation by  its  inspection  department,  authorized  the  company, 
on  August  21,  1916,  to  operate  between  the  Phelps  Farm  Cross- 
ing and  a  point  known  as  Algeree  Four  Corners,  in  the  town  of 
Otis,  a  distance  of  about  3,800  feet,  but  refused  to  issue  a  cer- 
tificate of  operation  from  the  latter  point  to  North  street,  in  the 
town  of  Blandford,  a  distance  of  5.71  miles,  until  certain  addi- 
tional work  was  done  by  the  company,  in  order  to  make  this 
portion  of  the  line  safe  and  suitable  for  public  travel.  The 
necessity  for  this  additional  work  was  not  disputed  by  the  com- 
pany, but  up  to  the  present  time  it  has  made  little  effort  to  com- 
plete the  work  designated.    No  certificate  of  operation  has  been 
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requested  for  the  remainder  of  the  line  from  North  street,  Bland- 
ford,  to  Huntington,  a  distance  of  4.88  miles. 

From  the  facts  recited,  and  the  statanents  made  by  the  com- 
pany at  the  hearing,  it  is  apparent  that  the  company  desires  to 
postpone  as  long  as  possible  the  completion  and  operation  of  the 
section  of  the  line  f rom  Algeree  Four  Corners  to  North  street, 
Blandford;  and  that  it  has  no  desire  or  intention  to  complete 
and  operate  the  remainder  of  the  line  from  Blandf ord  to  Himt- 
ington,  imless  required  to  do  so  by  the  Commission  or  other 
proper  public  authority. 

The  attitude  of  the  company  has  been  influenced  by  two  con- 
siderations,— ^the  i^ysical  condition  of  the  line  and  the  financial 
condition  of  the  company.  Owing  to  the  topographical  condition 
of  the  territory  through  which  this  line  has  been  built,  its  con- 
struction has  proved  difficult  and  costly.  The  total  expenditures 
for  this  purpose,  as  stated  by  the  company,  have  amounted  to 
about  $3,000,000.  From  the  western  end  of  the  line  in  Lee  to 
the  summit  of  the  mountain  near  the  village  of  Blandford,  a  dis- 
tance of  about  12  miles,  the  maximum  grade  is  3^  per  cent,  and 
the  operation  of  cars  is  entirely  feasible.  Between  the  summit 
of  the  moimtain  and  North  street,  Blandford,  considerable  work 
must  be  done  by  the  company  in  order  to  remove  the  slides  in 
what  is  known  as  the  Tiffany  cut.  When  that  has  been  done, 
it  is  admitted  that  the  line  will  be  suitable  for  operation  through 
to  North  street,  Blandford.  From  that  point,  however,  there  is 
a  descent  of  nearly  5  miles  to  Huntington,  with  numerous  curves 
and  grades  ranging  from  5  per  cent  to  7^  per  cent.  Owing  to 
these  conditions  the  company  claims  that  the  operation  of  this 
portion  of  the  line  would  be  attended  with  danger,  and  would 
prove  so  expensive  as  to  make  any  extended  use  of  the  line,  either 
for  freight  or  passenger  transportation,  impracticable. 

In  this  connection  the  company  emphasized  the  fact  that  a 
satisfactory  line  might  have  been  constructed  if  it  had  been 
permitted  by  the  legislature  of  1912  to  abandon  the  section  of 
the  projected  line  between  Blandford  and  Huntington,  and  to 
substitute  a  new  route  from  Blandford  over  the  plateau  and 
directly  into  Westfield.  It  is  proper,  however,  to  point  out  that 
the  extension  to  Huntington  was  specifically  provided  for  in  the 
Act  of  1910,  and  agreed  to  by  the  company,  and  that  no  proper 
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opportunity  was  afforded  to  the  l^slature  to  pass  specifically 
upon  the  propriety  of  substituting  a  new  route  to  Westfield. 
That  proposal  was  inserted  in  House  Bill  2304  of  1912,  and  thus 
became  merely  a  minor  incident  in  an  ambitious  scheme  for  the 
domination  of  a  large  part  of  the  street  railway  mileage  of  the 
state  by  the  New  Haven  Railroad  Company.  If  the  company 
chose  to  present  its  proposal  for  a  change  of  route  in  such  a  way 
as  to  preclude  it  from  being  dealt  with  on  its  merits,  and  as  to 
array  against  it  all  those  who  were  not  prepared  to  accept  the 
company's  entire  program,  it  must  bear  the  full  responsibility  for 
the  result 

It  is  undoubtedly  true  that  the  portion  of  the  line  between 
Blandford  and  Huntington  is  not  adapted  to  successful  com- 
mercial operation,  and  that  great  care  must  be  exercised  by  the 
company  in  order  to  insure  safety  of  operation.  If,  however, 
this  portion  of  the  line  is  provided  with  the  safeguards,  and 
operated  under  the  conditions  recommended  by  the  inspection 
department  of  the  Commission,  the  Commission  is  of  the  opinion 
that  it  may  be  operated  with  reasonable  safety,  and  that  no 
physical  conditions  exist  which  would  justify  the  company  in 
refusing  to  operate  the  entire  line  from  Lee  to  Huntington. 

The  company  also  claims  that  the  operation  of  the  entire  line 
would  involve  a  financial  loss  which  the  company,  in  view  of  its 
present  financial  condition,  ought  not  to  be  called  upon  to  assume. 
On  the  other  hand,  the  petitioners  claim  that  if  the  line  were 
completed  it  would  permit  of  connection  being  made  with  the 
tracks  of  the  Springfield  Street  Railway  in  Htmtington,  and 
would  result  in  the  development  of  a  large  amount  of  through 
transportation,  both  passenger  and  freight,  between  Springfield 
and  Pittsfield,  which  would  prove  profitable  to  the  company. 

In  the  judgment  of  the  Commission,  the  physical  character- 
istics of  the  line  between  Huntington  and  Blandford,  which  have 
already  been  described,  make  it  impossible  for  the  company  to 
compete  successfully  for  any  considerable  amount  of  through 
freight  or  passenger  business,  and  if  the  CTitire  line  were  oper- 
ated the  company  would  still  be  obliged  to  rely  largely  upon  the 
revenue  derived  from  its  local  business.  In  view  of  the  small 
income  which  the  company  has  received  from  the  portion  of  the 

line  now  in  operation,  there  is  little  doubt  that  the  entire  line, 
P.U.R.1917B. 
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if  completed  and  open  for  use,  would  show  an  annual  (grating 
deficit  of  a  substantial  amount. 

The  annual  return  of  the  Berkshire  company  for  the  year 
ended  June  30^  1916,  shows  that  the  company  was  unable  to 
pay  any  dividends  upon  its  capital  stock  amounting  at  par  to 
$5,398,100,  and  that  its  gross  income  was  insufficient  by  over 
$87,000  to  pay  its  operating  expenses  and  fixed  charges.  After 
every  reasonable  allowance  has  been  made  for  any  possible  infla- 
tion in  the  company's  capitalization  or  floating  debt,  it  does  not 
appear  that  the  financial  condition  of  the  company  is  such  as  to 
justify  the  Commission,  under  ordinary  conditions,  in  requiring 
the  company  to  assume  an  additional  financial  burden  through 
the  operation  of  an  unprofitable  line. 

This  case,  however,  differs  in  important  respects  from  a  pro- 
ceeding brought  under  the  general  law  to  compel  a  street  railway 
company  to  build  and  operate  an  extension  of  its  existing  lines. 
This  line  has  already  been  substantially  completed,  at  an  esti- 
mated cost  of  approximately  $3,000,000.  The  obligation  to  build 
and  operate  it  was  definitely  imposed  by  the  Act  of  1910,  as  one 
of  the  considerations  for  permitting  the  New  Haven  company, 
contrary  to  the  general  law  and  policy  of  the  commonwealth,  to 
acquire  and  hold  the  capital  stock  of  a  street  railway  company. 
This  legislation,  moreover,  was  actively  sought  by  tiie  New 
Haven  company,  not  with  any  expectation  that  the  operation  of 
the  Berkshire  company  would  in  itself  prove  profitable,  but  in 
the  belief  that  the  existing  and  projected  lines  of  the  Berkshire 
company  would  serve  as  feeders  to  the  New  Haven  railroad,  and 
would  develop  a  large  amount  of  long-haul  business  for  the  New 
Haven  company,  which  would  be  sufficiently  profitable  to  offset 
any  loss  from  the  operation  of  the  street  railway  properties. 
The  agreement  of  the  New  Haven  and  Berkshire  companies,  evi- 
denced by  their  acceptance  of  the  act,  to  build  and  operate  this 
line  for  what  they  regarded  as  a  valuable  consideration,  raises 
what  is  virtually  a  contractual  obligation  from  which  the  Berk- 
shire company  cannot  be  excused  by  any  showing  that  the  opera- 
tion of  the  line  would  prove  unprofitable.  The  Commission  has 
no  authority  to  modify  the  terms  of  that  contract,  and  considera- 
tions addressed  to  the  discretion  of  the  Commission  have  no 

relevant  place  in  the  present  proceeding. 
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'Ab  two  years  Ixave  elapsed  since  the  line  was  practically  com- 
pleted, the  company  should  proceed  without  further  delay  to  put 
the  line  in  suitable  condition  for  operation.  Although  much  of 
the  work  remaining  to  be  done  cannot  be  imdartaken  until  after 
the  close  of  the  winter  season,  the  company  should  be  able,  by  the 
exercise  of  reasonable  diligence,  to  open  the  entire  line  for  public 
travel  within  six  months  from  this  data     It  is  therefore — 

Ordered  that  the  Berkshire  Street  Railway  Company  complete 
the  construction  of  its  line  from  the  town  of  Lee  to  the  town  of 
Huntington,  in  such  manner  and  with  sudi  safety  appliances 
as  may,  in  the  judgment  of  the  Commission,  be  necessary  to  ren* 
der  it  safe  and  suitable  for  operation,  and  open  said  entire  line 
for  use  on  or  before  July  1,  1917. 


HASSACKUSBTTS  PUBLIC  SERVICE  COMMISSION. 

EE  B.  D.  HAYES  et  al. 

[P.   S.  C.  932.] 

Service '^  Railroads '^  Privilege  to  maintain  carriage  stand  and  hag' 
gage  transfer '^  Legality  of  award  of. 

1.  That  an  arrangement  whereby  two  persons  submit  a  bid  for  the 
exclusive  privilege  of  maintaining  a  public  carriage  stand  and  baggage 
transfer  upon  railroad  station  premises  amounts  to  collusion  does  not 
vender  illegal  an  award  of  the  privilege  to  them,  where  the  railroad 
is  under  no  l^gal  obligation  to  make  the  award  by  competitive  bidding. 

IHsorifnination  —  Service  —  Railroads  —  Privilege  to  maintain  car- 
riage stand  and  baggage  transfer  •'^  Right  to  grant, 

2.  A  railroad  in  Massachusetts  may  grant  an  exclusive  privilege 
to  maintain  a  public  carriage  stand  and  baggage  transfer  upon  station 
premises,  the  service  being  subject  to  regulation  by  the  Commission, 
and  others  in  the  business  not  being  denied  access  to  the  station. 

[December  30,  1916.] 

PETiTioiq^  of  B.  D.  Hayes  and  others,  residents  of  Great  Bar- 
rington,  relative  to  alleged  discrimination  in  the  baggage-ex- 
press business  at  the  Great  Barrington  station  of  the  New  York, 
New  Haven,  &  Hartford  Eailroad  Company ;  dismissed. 

By  the  Commission:  [1]  Upon  evidence  presented  at  a  pub- 
lic hearing  upon  this  petition,  it  appears  that  the  New  York,  New 
P.U.R.1917B. 
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Haven,  &  Hartford  Railroad  Company  granted,  by  written  agree- 
ment dated  Dec^nber  15, 1914,  to  James  Eelley  and  Michael  W* 
Connors,  doing  business  under  the  firm  name  of  Eelley  &  Con- 
nors, the  exclusive  privilege  of  maintaining  a  public  carriage 
stand  and  baggage  transfer  upon  its  station  premises  at  Great 
Barrington,  and  thereafter  excluded  the  petitioner  Hayes,  and 
all  others,  from  maintaining  carriage  stands  or  soliciting  baggage 
and  express  business  upon  the  station  premises.  The  petitioners 
contended  that  the  award  of  the  privil^es  described  to  Kelley  & 
Connors,  after  competitive  bidding,  was  illegal,  because  the  ar- 
rangement whereby  Eelley  &  Connors  submitted  a  bid 
amounted  to  collusion  to  secure  the  privileges^  They  also  con- 
tended that  the  company  had  no  legal  right  to  deaj  to  Hayes  the 
privilege  of  soliciting  business  upon  the  station  premises. 

The  claim  that  the  joint  action  of  Eelley  &  Connors  in  sub- 
mitting a  bid  rendered  the  bidding  and  subsequent  agreement  be- 
tween them  and  the  company  illegal  is  not  well  foimded,  because 
in  any  event  there  was  no  legal  obligation  upon  the  company  to 
award  the  privileges  by  competitive  bidding,  and  it  can  only  be 
held  to  have  exercised  its  managerial  discretion  in  employing  this 
form  of  disposal  of  the  station  privileges.  It  ought  to  be  noted, 
however,  that  Eelley  &  Connors  presented  the  highest  of  the  five 
bids  submitted,  and  are  bound  as  partners  in  the  written  agree- 
ment presented  in  evidence. 

[2]  The  power  of  the  company  to  grant  exclusive  privileges 
upon  the  station  premises,  which  is  put  in  question  by  the  peti- 
tioners, was  considered  by  the  supreme  court  in  Old  Colony  E. 
Co.  V.  Tripp,  147  Mass.  35,  9  Am.  St.  Kep.  661,  17  N.  E.  89. 
Although,  as  indicated  by  petitioner's  counsel,  the  court  in  that 
case  divided,  the  majority  opinion  affirmed  the  right  of  the  rail- 
road company  to  sell  or  dispose  of  baggage  and  carriage  priv- 
il^es.  The  petitioner  Hayes  is  not  denied  access  to  the  station 
to  receive  or  to  deliver  passengers  or  baggage,  and  is  only  denied 
the  privil^es  of  maintaining  a  carriage  stand  and  soliciting  busi- 
ness upon  the  station  premises,  privileges  which,  under  this  de- 
cision, the  respondent  company  would  have  the  legal  right  to  dis- 
pose of  in  such  way  and  to  such  persons  or  corporations  as  it 
chooses. 

Since  this  decision  was  rendered  in  1888,  the  statutes  provid- 
ing for  public  supervision  of  common  carriers  have  changed  ma- 
P.U.R.1917B. 
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tonally.  Under  the  so-called  Public  Service  Commission  Act  of 
1&13  (Stat.  1913,  chap.  Y84)  this  Commission,  no  doubt,  has 
ample  authority  to  control  the  disposition  of  baggage  and  carriage 
privileges,  and  to  regulate  the  contracts,  rules,  and  practices  re- 
lating thereto,  so  far  as  may  be  necessary  to  secure  reasonable  ac- 
commodations and  adequate  service  for  the  traveling  public.  No 
serious  contention,  however,  was  made  in  this  case  that  there  is 
any  inadequacy  of  service  or  lack  of  reasonable  accommodations 
under  the  arrangement  now  effective. 

It  is  therefore 

Ordered  that  the  petition  be  dismissed. 


MlSSOimi  PUBIilG  SEStVIOB  OOMBaSSIOK. 

Q.  W.  SCOGGIN 

V. 

ST.  LOUIS,  IKON  MOUNTAIN,  &  SOUTHEBN  RAILWAY 
COMPANY,  Benjamin  F.  Bush,  Eeceiver. 

[Case  No.  728.] 
(4  Mo.  P.  S.  C.  K.  326.) 

Service  —  Railroads  —  Station  facilities, 

1.  A  railroad  cannot  take  advantage  of  traffic  at  a  giren  point  with- 
out  furnishing  reasonable  station  facilities,  since  it  is  required  to  fur- 
nish  certain  minimum  service  to  the  public  in  each  community,  whether 
or  not  the  business  at  each  place  is  conducted  at  a  profit. 

Service  —  Railroads  —  Station  facilities, 

2.  A  railroad  was  required  to  establish  a  nonagency  freight  and 
passenger  station  at  a  smaU  village  doing  an  average  monthly  business 
of  $274,  which  was  the  natural  distributing  point  for  other  near-by 
towns  not  located  on  the  railroad,  rather  than  the  maintenance  of  a 
box  car,  as  proposed  by  the  railroad,  although  agency  stations  were 
maintained  but  a  short  distance  in  either  direction,  it  appearing  that 
they  were  not  as  conveniently  located  to  the  near-by  towns  in  question, 
and  that  the  business  would  probably  increase  upon  the  erection  ol  a 
station. 

[March  31,  1916.] 

CoMPuaNT  asking  that  defendant  be  required  to  erect  a  depot 
and  maintain  an  agent  at  Glover;  order  requiring  the  mainte^ 
nance  of  a  nonagenoy  station. 

Appearances:  *  John  H.  Kietili  for  complainant;  James  F. 

Green  for  defendant 
P.U.R.1917B. 
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Beaiii  Commissioner:  The  complaint  filed  in  this  case  on  the 
25th  day  of  June,  1915,  was  directed  against  the  above-named 
railway  company,  asking  that  it  be  required  to  erect  a  depot  and 
maintain  an  agent  thereat  at  Glover,  in  Iron  county.  After  an- 
swer filed  by  it,  a  hearing  was  held  before  a  member  of  the  Com- 
mission at  Ironton,  Missouri,  on  the  20th  day  of  October,  1915; 
at  that  time  the  complainant  amended  the  complaint  by  making 
B.  F.  Bush,  as  receiver  of  the  defendant  railway  company,  a  de- 
fendant herein.  The  complainant  in  person  and  by  his  attorney, 
and  the  defendant  railway  company  by  its  attorney,  appeared  at 
the  hearing  and  offered  evidence.  Thereafter  a  copy  of  the 
amended  complaint  was  served  upon  the  defendant  receiver,  and 
after  answer  filed  by  said  receiver  a  further  hearing  was  held  be- 
fore a  menjber  of  the  Commission  at  the  city  of  St*.  Louis'  on  the 
8th  day  of  January,  1916.  At  that  time  a  transcript  of  the  evi- 
dence taken  at  the  hearing  held  at  Ironton  was  admitted  in  evi- 
dence against  the  receiver.  Complainant  and  defendants  offered 
additional  evidence.  Briefs  were  filed  and  the  case  was  argued 
and  submitted  for  decision. 

Glover  is  a  station  on  the  St.  Louis,  Iron  Mountain,  &  South- 
em  Kailway,  about  100  miles  south  of  St.  Louis.  The  defend- 
ants now  furnish  a  side  track  at  Glover  for  use  in  handling 
freight  in  carloads,  and  have  deposited  some  cinders  near  the 
track  where  trains  are  stopped,  for  use  as  a  platform  by  passen- 
gers in  getting  on  and  off  the  trains. 

South-bound  passenger  trains  Nos.  23  and  9  and  north-bound 
passenger  trains  Nos.  22  and  10  stop  at  Glover  on  a  flag.  There 
is  also  a  local  freight  train  carrying  passaigers  daily,  except 
Sunday,  each  way,  to  and  from  Glover.  The  above-named  trains 
are  due  to  arrive  at  Glover  at  the  hours  following:  No.  9,  10 :09 
p.  M.,  No.  10,  3 :15  A*  M.,  No.  22,  2 :00  p.  m.,  No.  23, 12 :08  p.  m, 
local  freight  train  No.  93,  1 :23  p.  m.,  No.  94,  8:05  a.  m. 

Defendants  furnish  no  other  facilities  at  Glover  for  handling 
freight  and  passengers.  Chloride  is  a  flag  station  without  a  de- 
pot, 2  miles  south  of  Glover.  Sabula  and  Hogan  are  the  nearest 
stations  to  Glover  at  which  defendants  furnish  a  depot  and  sta- 
tion agent  Hc^an  is  2  miles  north  of  Glover  and  Sabula  is  6^ 
miles  south  of  Glover.  The  country  around  Glover  is  sparsely 
settled ;  there  are  about  six  families  living  wit£in  one  fourtii  of 
a  mile  from  the  station. 
P.U.R.1917B. 
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The  complainant  has  resided  at  Glover  thirty-three  years,  is 
«3gaged  in  dealing  in  general  merchandise  at  wholesale  at  Glov- 
er, and  has  been  in  that  busings  one  year.  Merchants  doing 
business  in  Reynolds  county  have  merchandise  shipped  to  Glov- 
er, rather  than  have  it  shipped  beyond  Glover  to  Leeper  and 
thence  on  the  Missouri  Southern  Kailroad  to  Corridon,  which 
is  8  miles  from  Centerville.  Complainant  testified  that  the  dis- 
tance from  Glover  to  Corridon  by  railroad  was  100  miles,  and 
that  the  cost  of  delivering  merchandise  from  St.  Louis  to  Center- 
viUe  by  the  way  of  Corridon  was  20  cents  per  100  pounds  in  ex- 
cess of  the  cost  of  delivering  goods  to  Centerville  from  St  Louis 
by  way  of  Glover,  which  is  18  miles  from  Centerville  by  the  wag- 
on road.  Complainant  is  postmaster  at  Glover.  There  is  a  retail 
store  and  blacksmith  shop  at  Glover. 

The  complaint  is  based  on  the  accessibility  of  Glover  to  a  large 
number  of  persons  living  in  Iron  and  Reynolds  counties  other 
than  in  the  immediate  vicinity  of  Glover.  Centerville  is  the 
county  seat  of  Reynolds  county,  with  a  population  of  300,  is  18 
miles  west  of  Glover.  Lesterville  is  a  town  in  the  same  county 
of  about  the  same  population,  situate  8  miles  east  of  Centerville 
and  10  miles  west  of  Glover.  Black  is  7  miles  from  Lesterville 
with  twenly-five  inhabitants  and  one  store.  The  people  of  this 
section  are  engaged  mainly  in  farming. 

A  public  road  leads  from  Centerville  by  way  of  Lesterville  to 
within  one  fourth  of  a  mile  of  Glover  and  then  by  way  of  Hogan 
to  Ironton,  the  county  seat  of  Iron  county,  that  has  recently  been 
designated  as  the  intercounty-seat  highway.  A  public  road  ex- 
tends from  that  road  to  Glover.  Centerville  is  only  8  miles  from 
Corridon,  on  the  Missouri  Southern  Railroad,  but  a  more  direct 
route  to  the  St.  Louis,  Iron  Mountain,  &  Southern  Railway  has 
been  in  use  for  many  years  by  the  public  road  from  Centerville 
through  Lesterville  to  Sabula  in  Iron  county.  A  daily  mail  hack 
carries  mail,  passengers,  and  express  between  Centerville  and 
Sabula.  The  public  road  from  Sabula  to  Centerville  is  the  same 
as  that  used  from  Centerville  to  Glover  until  about  7  miles  from 
the  railroad  where  the  road  to  Glover  separates  from  the  road  to 
Sabula;  the  distance  to  either  place  from  that  point  is  about  the 
same.  The  road  to  Glover  from  that  point  has  been  much  im- 
proved, and  travelers  can  get  over  the  road  in  ordinary  vehicles 
P.U.R.1917B. 
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thirfy  minutes  sooner  than  Sabnla  can  be  reached  from  ihe  point 
where  the  road  divides.  The  road  leading  to  Glover  can  he  used 
at  all  times,  while  the  road  to  Sabula  between  the  railroad  is  lo* 
cated  along  and  in  Big  Creek,  and  cannot  be  trav^d  when  the 
water  is  high  in  the  creek. 

0.  IL  Wadlow,  postmaster  at  Centerville,  testified  tiiat  he  was 
interested  in  having  a  station  at  Glover,  to  have  the  mail  route 
changed  from  Sabula  to  Glover  in  order  that  daily  mail  service 
could  be  had  with  Centerville  without  interruptioiL 

Since  the  improvement  of  the  road  leading  to  Glover,  ihat 
point  has  become  the  most  accessible,  in  liie  view  of  witnesses 
for  c(»nplainant,  to  the  citizens  of  Heynolds  county,  for  pas^ 
senger  and  freight  traffic  with  the  railroad.  There  are  three 
merchants  now  doing  business  at  Centerville.  They  receive  mer- 
chandise by  way  of  Oorridon,  except  one,  who  receives  merdhiELn- 
dise  at  Glover. 

There  are  four  merdiants  at  Lest^ille ;  three  of  them  receive 
freight  at  Glover.  One  merchant  at  Black  receives  &ei^  at 
Glover.  Witness  for  complainant  testified  that,  with  statical  far 
«ilities  at  Glover,  ike  amount  of  f rei^t.  and  passaiger  business 
mt  that  point,  from  citizens  of  Keynolds  county,  would  be  gieatly 
increased. 

Defendants  offered  in  evidence  as  showing  the  total  revenue 
from  freight  forwarded  and  receive,  and  from  the  pass^igers 
forwarded  at  Glover  for  a  period  of  one  year,  from  August^ 
1«14,  to  July,  1916,  as  follows: 


STATION  EARNINGS,  GLOVER,  MISSOURI. 

Freight  Business. 

Passenger  Business. 

Forwarded. 

Received. 

Forwarded. 

Total 

3 

Revenue. 

Mwt. 

Revenue. 

Pass. 

Rev. 

Revenue. 

August,  1914.. 

Mwt. 

$6.01 

109 

$142.03 

33 

$13^7 

$160.91 

September  1014 
October,  1914.. 

3 

2.91 

93 

116.39 

82 

38.06 

157.36 

1 

1.43 

35 

114.09 

63 

13.8^ 

129.35 

November,  1D14 

16 

16.09 

134 

182,64 

49 

24,82 

172.56 

December,  1914 

296 

98.05 

158 

194.03 

82 

31.92 

324.90 

January,  1015. 

190 

86.16 

127 

178iJa 

65 

14.00 

273.44 

February,  1915 

583 

191.00 

15 

31.95 

35 

7.40 

230.85 

March,  1915... 

804 

274.34 

224 

353.61 

69 

15.98 

643.93 

AiirU,  1016.... 
May,    1916.... 

827 

106.11 

loe^ 

174.99 

68 

16.11 

898.21 

294 

163.93 

157 

193.13 

65 

18.20 

376.26 

<rune,   1915 

5 

8.29 

99 

167.84 

'  60 

21.62 

197.76 

Jply,   1915.... 

22ft 

116.34 

128 

136.00 

112 

76.57 

'  328^1 

Total    

2,766 

$1,070.66 

1,385 

$1,930.88 

768 

$20i;8S 

$8,292.92 

Average  .... 

229 

89.22 

115 

160.91 

63 

24.28 

274.41 
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Tke  total  revenue  received  during  that  period  from  freight 
shipped  to  Glover  was  $1,930,88.  The  sum  received  for  freight 
forwarded,  from  Glover  during  that  period  was  $1,070.66.  The 
number  of  passengers  forwarded  from  Glover  during  that  time 
was  758;  the  revenue  received  from  that  business  for  the  year 
was  $291.38.  The  average  monthly  revenue  for  the  year  from 
both  freight  and  passenger  traffic,  as  shown  by  the  table,  amounts 
to  $274.41  per  month. 

Complainant  testified  that  in  the  time  between  the  month  of 
August^  1914,  and  the  date  of  the  first  hearing  in  this  case,  that 
120  shipments  of  freight  in  less  than  carload  lots  were  made  from 
Glover. 

Complainant  further  testified  that  he  was  agent  for  the  Wells 
Fargo  Express  Company,  and  between  the  month  of  August^ 
1914,  and  October,  1915,  had  handled  161  shipments  of  express 
from  Glover  on  the  railroad,  and  that  said  shipments  included 
eggs,  chickens,  fruits,  and  such  commodities  as  are  usually 
carried  by  express. 

Complainant  offered  in  evidence  exhibit  No.  4  containing  a 
list  of  the  shipments  of  freight  in  carloads  to  and  from  Glover, 
showing  that  in  the  year  1914  36  carloads  were  shipped  to  Glov- 
er; that  21  carloads  of  freight  were  shipped  from  Glover  in  1915, 
prior  to  the  first  hearing  of  this  case;  that  during  the  period  last 
named  25  carloads  of  freight  were  shipped  to  Glover.  The 
freight  outbound  is  mainly  lumber  and  ties. 

Complainant  also  offered  in  evidence  exhibit  No.  5,  contain- 
ing an  itemized  list  of  certain  shipments  of  freight  made  to 
Glover  and  carried  by  wagons  from  there  to  Lesterville,  Center- 
ville,  Black,  and  other  places,  and  also  shipments  from  Glover 
to  other  places  by  railroad  between  the  1st  day  of  January,  1915, 
and  the  30th  day  of  September,  1915,  showing  to  whom  the 
freight  was  delivered  or  consigned.-  The  total  weight  of  ship- 
ments during  that  period  as  shown  by  the  exhibit  was  557,244 
pounds. 

The  complainant  keeps  a  warehouse  into  which  he  places 
freight  shipped  to  Glover  for  other  persons  until  called  for  by  the 
owner.  There  being  no  agent  at  Glover,  passengers  cannot  pur- 
chase ti<^ets  or  check  baggage  to  or  from  that  place.  The  freight 
charges  on  all  less  than  carload  shipments  of  freight  to  or  item 
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Glover  must  be  paid  in  advance.  Freight  in  less  than  car  loads  is 
delivered  at  Glover  at  the  risk  of  the  owner,  and  is  deposited  by 
the  carrier  near  the  track. 

There  being  no  agent  at  Glover,  it  is  necessary  to  procure  a  bill 
of  lading  on  all  shipments  of  freight  from  the  agent  of  def^id- 
ant  at  Hogan  or  Sabula.  The  conductors  on  the  freight  trains  re- 
ceive freight  in  less  than  carloads  and  also  accept  payment  of 
the  charges. 

Defendants  contend  that  there  is  no  necessity  for  a  depot  and 
agent  at  Glover,  that  the  stations  at  Sabula  and  Hogan  afiord  suf- 
ficient traveling  and  shipping  facilities  to  the  public.  Defend- 
ants offered  at  the  last  hearing  to  install  a  box  car  at  Glover  for 
a  station,  and  immediately  follow  it  up  with  a  modem  station  if 
the  business  at  that  point  warranted  it  A  box  car  as  offered  for 
use  by  defendants  is  about  8  feet  wide  by  35  feet  in  length,  and 
defendants  proposed  to  partition  off  about  10  feet  of  it  for  pas- 
sengers, and  provide  windows,  benches,  and  a  stove  and  fuel,  and 
have.it  cared  for  by  the  section  main ;  the  remainder  of  the  car  to 
be  used  for  freight,  and  provided  with  a  lock,  which  can  be 
opened  by  the  train  crew,  and  freight  placed  therein,  another 
key  to  be  kept  by  a  resident  at  Glover  for  delivering  freight  to 
consignees. 

Defendants^  witness  testified  that  it  would  cost  about  $100  to 
use  a  box  car  for  that  purpose;  that  the  cost  of  erecting  a  shel- 
ter would  be  about  $200 ;  that  to  erect  a  frame  depot  20  feet  by 
26  feet  would  be  $1,200.  The  cost  of  an  agent  varies.  Defend- 
ants are  required  to  pay  at  least  $62  per  month  for  an  agent 
where  there  is  a  telegraph  office. 

Complainant  testified  that  an  estimate  had  been  inade  by  an- 
other person  of  the  cost  of  erecting  a  frame  building  at  Glover 
for  a  depot,  16  by  24  feet,  at  $500. 

[1]  Defendants  now  stop  on  flag,  to  receive  and  discharge  pas- 
sengers at  Glover,  four  passenger  trains  and  two  local  freight 
trains,  and  also  receive  and  deliver  freight  from  the  local  freight 
trains.  The  only  facility  provided  to  accommodate  the  traffic  is 
a  platform  of  cinders.  While  it  is  unusual  that  Glover  should  be 
so  near  other  stations  at  Hogan  and  Sabula^  the  defendants  can- 
not take  all  the  benefit  of  having  a  station  by  charging  for  carry- 
P.U.R.1917B. 
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ing  passengers  and  freight  without  furnishing  reasonable  termi- 
nal facilities. 

A  common  carrier  is  required  to  furnish  certain  minimum 
service  to  the  public  in  every  community  served  by  it,  regardless 
of,  whether  the  business  received  by  it  in  that  locality  is  suffi- 
cient to  cover  the  cost  of  that  service.  Defendants  in  recognition 
of  that  obligation  have  offered  to  furnish  and  maintain  a  box  car 
to  be  used  as  a  depot  at  Glover. 

[2]  The  facilities  now  furnished  by  defendants  at  Glover  for 
handling  freight  and  passenger  traffic  are  inadequate,  and,  in  or- 
der that  adequate  service  may  be  furnished,  defendants  will  be 
required  to  erect  and  maintain  a  building  for  receiving  f rei^t, 
with  a  room  for  passengers. 

The  box  car  as  proposed  by  defendants  is  not  sufficient  to  meet 
the  reasonable  demands  of  the  business  now  offered  and  which 
will  increase  as  shown  by  the  evidence  upon  the  erection  of  a  de- 
pot The  evidence  does  not  warrant  a  finding  that  a  regular  sta- 
tion agent  should  be  installed  at  Glover. 

When  a  building  has  been  erected  at  Glover  as  above  indicated, 
defendants  will  doubtless  arrange  to  have  it  properly  managed 
to  receive  passengers  and  freight  during  the  daytime  before  the 
approach  of  trains  to  that  station.  That  issue  in  this  case  will  be 
dismissed  without  prejudice. 

A  wooden  building  to  be  divided  into  separate  rooms  for 
freight  and  passengers  to  cost  not  in  excess  of  $600  will  be  ad« 
equate. 

Defendant  will  be  required  to  furnish  to  the  Commission  on  or 
before  the  4th  day  of  May,  1916,  plans  and  specifications  in  de- 
tail for  the  erection  of  a  depot  at  Glover  as  above  indicated.  The 
building  to  be  completed  within  three  months  after  the  effective 
date  of  this  order. 

An  order  will  be  entered  in  conformity  with  this  opinion. 

All  concur, 
P.U.K.1917B. 
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H.  C.  SCHAUBLE 

v. 

WESTEBN  UNION  TELEGBAPH  COMPANY. 

[Case  No.  891.] 

(4  Mo.  P.  S.  C.  R.  557.) 

IntersUite  commerce  —  What  constitutes  —  Stock  quotatUm  Udker 
service, 

1.  The  furnishing  by  a  telegraph  company  in  Kansas  City,  Mis- 
souri, of  stock  quotations  to  subscribers  by  means  of  tickers,  which 
quotations  the  company  buys  from  the  New  York  Stock  Exchange, 
transmitting  them  over  company  wires  from  that  city  and  transferring 
them  to  tickers  through  its  own  instrumentalities  and  devices,  is  not 
interstate  commerce  and  is  subject  to  the  jurisdiction  of  the  Missouri 
Commission. 

Discrimination  —  Service  —  Tdegra/ph  company  —  Stock  quotaUon 
titScer  service  —  Approval  of  applicant  by  stock  exoh4Mige. 

2.  The  refusal  by  a  stock  exchange  of  an  application  to  a  telegraph 
company  for  stock  quotation  ticker  service,  which  quotations  the  com- 
pany purchases  from  the  exchange  under  a  contract  providing  that 
the  applicant  must  be  approved  by  the  exchange,  does  not  of  itself 
entitle  the  company  to  refuse  the  service  to  the  applicant,  since  the  con- 
tract so  far  as  inconsistent  with  the  duty  to  furnish  the  service  without 
discrimination  is  against  public  policy  and  void. 

Service^ Telegraph'^ Stock  quotation  ticker  service -^ Bucket  shops, 

3.  A  telegraph  company  may  refuse  to  render  stock  quotation 
ticker  service  to  one  conducting  a  bucket  shop  at  the  time  of  making 
application  for  the  service  and  filing  complaint  with  the  Commission, 
and  who  will  use  the  quotation  in  that  business,  where  the  keeping 
of  a  bucket  shop  and  the  eommunioation  of  quotations  to  be  used  therein 
is  made  unlawful  by  statute,  although  the  8ervi:e  is  furnished  to  others 
in  the  same  business. 

(Busby,  Chairman,  dissents  in  part) 

[November  14,  1916.] 

Complaint  by  H.  C.  Schauble  to  require  the  Western  Union 
Telegraph  Company  to  furnish  him  stock  quotation  ticker  serv- 
ice; dismissed. 

Appearances :    Casey  &  Wright  for  complainant ;  New,  Miller, 

Camack,  &  Winger  and  Henry  S.  Eobbins  for  defendant 
P.U.R.1917B. 
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Kennishy  Commissioner: 

STATEMENT.  • 

H.  0.  Schauble,  a  stockbroker  at  Kansas  City,  on  the  3d  day 
of  March,  1916,  filed  the  complaint  herein  against  the  defend- 
ant, Western  Union  Telegraph  Company,  praying  an  order  of 
the  Commission  requiring  the  defendant  to  furnish  complainant 
ticker  service  at  his  place  of  business  in  said  city.  The  defendant 
filed  answer  and  thereafter  a  motion  to  dismiss  the  complaint, 
for  the  alleged  reason  that  the  ticker  service  asked  for  is  inter- 
state commerce,  and  not  under  the  jurisdiction  of  this  Commis- 
sion. This  motion  was  heard  and  argued  by  the  parties  before 
the  case  was  heard  on  its  merits,  and  was  overruled  by  the  Com- 
mission. Thereafter  a  hearing  was  held  by  two  commissioners 
at  Kansas  City,  depositions  were  taken  and  filed,  and  the  case  was 
finally  argued  before  the  full  Conmiission  and  submitted  on  the 
9th  day  of  October,  1916. 

The  substance  of  the- complaint  is  that  the  defendant  as  part 
of  its  business  as  a  public  service  tel^raph  corporation  is  fur- 
nishing a  number  of  subscribers  in  Kansas  City  the  market  quo- 
tations of  the  New  York  Stock  Exchange  by  means  of  what  is 
known  as  "a  fast  wire  ticker  service,"  and  that  said  ticker  serv- 
ice is  indispensable  in  the  conduct  of  complainant's  business ;  that 
complainant  has  complied  and  offered  to  comply  with  all  the 
rules  and  regulations  of  defendant  relative  to  said  service,  and 
offered  to  pay  the  ordinary  charges  therefor,  but  that  defwidant 
wrongfully  refused  to  furnish  said  service,  thereby  discriminat- 
ing against  complainant  and  in  favor  of  others  engaged  in  the 
same  business.  The  answer  consists  of  twelve  separate  defenses : 
These  are  abridged  in  the  defendant's  brief,  as  follows: 

"The  defendant  relies  upon  three  defenses : 

"(1)  That  this  Commission  is  without  jurisdiction  because 
the  distribution  of  these  quotations  is  interstate  commerce.  A 
brief  on  this  point  has  already  been  submitted  by  defendant,  and 
will  not  be  here  repeated. 

"(2)  That  the  complainant  is  not  entitled  to  the  quotation, 

because,  when  he  applied  therefor,  when  the  stock  exchange 

disapproved  his  application,  and  when  his  petition  was  filed  here, 
P.U.R.1917B. 
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he  was  conducting  a  bucket  shop  and  desired  the  quotations  for 
use  therein. 

"(3)  That  the  refusal  of  the  stock  exchange  to  approve  his 
application  constitutes  a  sufficient  defense." 

FINDING  OF  FACTS. 

The  material  facts  shown  by  the  record  are  the  following: 
The  defendant  is  a  New  York  telegraph  corporation,  having 
offices  and  doing  a  tel^raph  business  in  and  between  all  the 
principal  cities  of  the  United  States,  including  Kansas  City. 
The  New  York  Stock  Exchange  is  a  voluntary  organization  of 
New  York  city,  maintaining  an  exchange  in  said  city,  where  its 
members  engage  in  dealing  in  stocks  and  bonds.  In  the  year 
1914  a  contract  was  entered  into  between  defendant  and  said  ex- 
change, by  the  terms  of  which  the  defendant  receives  quotations 
of  prices  on  said  exchange  to  be  forwarded  over  its  wires  and 
sold  to  subscribers  dealing  in  stocks  and  bonds  in  the  large  cities 
of  the  United  States  and  elsewhere.  These  quotations  are  gath- 
ered on  the  floor  of  the  exchange  by  exchfiinge  telegraph  operators, 
and  by  them  delivered  to  defendant's  operators  in  the  same  build- 
ing, and  there  relayed  to  the  defendant's  offices  in  the  several 
cities  where  such  service  is  furnished.  When  received  at  defend- 
ant's office  in  Kansas  City  the  market  quotations  are  taken  off 
the  wire,  transcribed  and  delivered  in  the  same  room  to  defend- 
ant's operator,  who,  by  means  of  an  instrument  connected  by 
wires  with  the  offices  of  its  subscribers,  forwards  the  quotations 
simultaneously  to  each  subscriber's  office,  where  they  are  dis- 
closed by  means  of  letters  and  characters  on  an  unfolding  tape. 
This  service  is  continuous  during  the  business  hours  of  the  New 
York  Stock  Exchange,  and  is  known  as  "ticker  service."  The 
said  contract  between  the  New  York  Stock  Exchange  and  the  de- 
fendant contains  the  following  provisions,  to  wit : 

"Fourth.  The  telegraph  company  may  furnish  said  quota- 
tions to  any  person,  whether  a  member  of  the  exchange  or  not, 
anywhere  in  the  United  States  or  Canada  outside  of  that  portion 
of  the  borough  of  Manhattan  lying  south  of  Chambers  street; 
and  may  also  furnish  the  same  by  ticker  to  any  person  who  is 
not  a  member  of  the  exchange,  and  to  each  director  of  the  tele- 
graph company  who  is  also  a  member  of  the  exchange,  at  his  of- 
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fioes  in  the  borough  of  Manhattan  south  of  Chambers  street;  pro- 
vided, however,  that  the  telegraph  company  shall  not,  after  the 
Ist  day  of  November,  1914,  furnish  quotations,  by  ticker  or 
otherwise,  in  the  volume  of  a  continuous  service,  which  is  defined 
to  be  of tener  than  at  intervals  of  fifteen  minutes  (and  is  herein  re- 
ferred to  as  continuous  quotations),  to  any  subscriber  therefor, 
unless  the  subscriber  shall  have  signed  in  duplicate  an  applica- 
tion therefor  addressed  to  the  tel^raph  company,  and  the  sub- 
scriber shall  have  been  approved  by  the  exchange,  the  said  appli- 
cation to  be  substantially  as  follows  r^' 

The  blank  form  of  the  application  of  the  proposed  subscriber 
to  the  defendant  for  said  service  is  set  out  at  length  in  said  con- 
tract, and,  among  the  many  obligations  to  be  assumed  therein  by 
the  subscriber  is  the  following: 

*'And  that  we  are  not  keeping  or  causing  to  be  kept,  and  will 
not  keep  or  cause  to  be  kept,  or  be  in  any  wise  interested  in,  or  in 
any  way  assist  or  promote,  any  bucket  shop  or  bucket-shop  busi- 
ness, or  any  office,  store,  or  other  place  wherein  is  conducted  or 
permitted  the  business  of  making,  or  offering  to  make,  contracts, 
agreements,  trades,  or  transactions,  either  orally  or  in  writing, 
respecting  the  purchase  or  sale  (or  the  purchase  and  sale)  of  any 
stocks,  bonds,  or  other  securities  or  commodities  wherein  both 
parties,  or  the  party  maintaining  such  office  or  place  or  conduct- 
ing such  business,  or  the  undersigned,  contemplate  or  intend  that 
such  contracts,  agreements,  trades,  or  transactions  shall,  or  may 
be,  closed,  adjusted,  or  settled  according,  or  with  reference,  to 
the  quotations  of  any  exchange,  board  of  trade,  or  market  place,, 
upon  which  stocks,  bonds,  or  other  securities  or  commodities  are 
dealt  in;  or  otherwise  than  by  actual  bona  fide  transaction  or 
purchase  or  sale;  or  wherein  both  parties  or  the  party  maintain- 
ing such  office  or  place  or  conducting  such  business  or  the  under- 
signed contemplate  or  intend  that  such  contracts,  agreements, 
trades,  or  transactions  shall,  or  may,  be  closed  or  terminated 
when  the  quotations  of  some  such  exchange,  board  of  trade,  or 
market  place  respecting  the  stocks,  bonds,  or  other  securities 
or  commodities  specified  in  such  contracts,  agreements,  trades,  or 
transactions  shall  reach  a  certain  figure;  and  we  agree  that  we 

wiU  not  use,  or  allow  anyone  else  to  use,  such  quotations  or  any  of 
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them  for  any  such  purpose  or  in  any  sudi  bucket  shop^  office,  or 
place." 

Shortly  after  war  was  declared  in  Europe  in  1914,  the  said 
exchange  was  closed.  For  some  time  prior  thereto,  and  until  it 
closed,  complainant  was  receiving  ticker  service  from  defendant. 
When  the  exchange  resumed  business  a  few  months  thereafter 
complainant  made  application  in  regular  form  for  the  ticker 
service,  and  this  application  was  forwarded  by  defendant  to  the 
exchange  for  approval.  The  exchange  made  an  investigation 
of  the  character  of  the  business  conducted  by  complainant,  and 
on  May  20,  1915,  disapproved  the  application  upon  the  sole 
ground,  as  testified  by  a  representative  of  the  exchange,  that 
complainant  was  engaged  in  conducting  a  bucket  shop.  Where- 
upon the  defendant,  in  accordance  with  its  contract  with  the 
exchange,  refused  to  furnish  complainant  the  service  applied 
for.  Defendant  also  furnished  a  Commercial  News  Department 
(called  C.  N.  D.)  service,  giving  the  market  quotations  to  sub- 
scribers at  the  dose  of  every  period  of  fifteen  minutes  for  grain, 
and  of  twenly  minutes  for  stocks,  during  the  opai  hours  of  the 
New  York  Stock  Exchange.  Complainant  received  this  service 
after  his  application  for  continuous  service  was  disapproved,  but 
it  is  of  much  less  value  than  the  continuous  service. 

At  the  time  of  the  filing  of  this  complaint  and  at  the  date  of 
the  hearing,  there  were  four  or  five  brokers  in  Kansas  City  re- 
ceiving the  ticker  service  from  defendant,  two  or  three  of  whom 
were  members  of  the  New  York  Exchange,  while  the  others  were 
not.  There  is  a  difference  in  the  matter  of  commissions  charge- 
able by  brokers  who  are  members  of  said  exchange,  and  by  those 
who  are  not,  which  need  not  be  considered  here.  Complainant  tes- 
tified that,  if  given  the  ticker  service  as  prayed  for,  he  proposed  to 
carry  on  his  business  upon  the  same  basis  as  the  subscribers  iii 
Kansas  City  who  are  not  members  of  the  exchange,  and  that  he 
would  abide  by  the  rules  of  defendant  and  conduct  his  business 
in  accordance  with  the  laws  of  this  state.  When  the  complaint 
was  filed  herein  complainant  was  a  member  of  the  Consolidated 
Stock  &  Produce  Exchange  of  Pittsburg,  Pennsylvania,  where 
he  maintained  an  office  which  was  connected  by  leased  wire  with 
his  office  in  Kansas  City.     Complainant's  main  office  in  Kansas 

City  was  in  the  Finance  Building,  where  he  received  continuous 
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fiervice  over  the  Pittsburg  wire  and  the  0.  !N.  D.  service  before 
he  became  a  member  of  the  Pittsburg  Exchange.  He  also  main- 
tained branch  oflSces  in  Kansas  Oily  and  at  several  other  cities, 
which  were  connected  with  the  main  office  by  wira  Upon  a 
blackboard  in  each  branch  office  market  quotations  were  placed, 
and  customers  assembled  there  and  gave  orders  for  the  purchase 
or  sale  of  the  coaimodities  thus  listed.  While  doing  business  up- 
on the  C.  It.  D.  quotations  the  orders  were  sent  from  the  branch 
office  by  wire  to  the  main  office,  and  in  case  of  fresh  market  quo- 
tations, were  executed  and  reported  back  to  the  branch  office  im- 
mediately;  that  is,  if  an  order  to  buy  or  sell  was  sent  to  the  main 
office,  the  order  would  be  immediately  accepted  by  ccanplainant  or 
his  representatives,  and  the  branch  office  notified  thereof  by  wire, 
and  the  customer  informed  that  the  sale  or  purchase  ordered  was 
made  accordingly.  At  the  main  office  in  the  Finance  Building 
the  manner  of  conducting  the  business,  as  described  by  witness 
Mason,  was  as  follows : 

Q.  Did  orders  come  to  the  Finance  Building  over  these  wires  ? 

^«   JL  es« 

Q.  Of  what  kind? 

A.  To  buy  or  sell  grain  stocks  on  these  privileges. 

Q.  What  did  you  do  with  those  orders  when  you  received 
them? 

A.  In  the  majority  of  cases  referred  them  to  Mr.  Schauble, 
who  would  execute  the  orders. 

Q.  What  did  you  do  in  the  other  cases? 

A.  Sometimes  filled  them  myself. 

Q.  How  did  you  fill  them  ? 

A.  By  putting  a  ring  around  them  if  the  market  was  right 

Q.  How  did  you  ascertain  whether  the  market  was  right  or 
not? 

A.  If  the  order  had  a  limit  which  was  the  last  market  we  re- 
ceived, I  filled  the  order  at  that  price. 

Q.  Where  did  you  have  the  quotations  to  look  at  to  see  wheth- 
er the  price  was  the  last  quotation  ? 

A.  On  a  sheet  of  paper. 

Q.  So  that  you  filled  the  order  by  looking  from  the  order  to 

the  quotation  you  had  at  your  side,  and  if  the  price  in  the  order 

corresponded  to  the  last  quotation  you  filled  it  ? 
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A.  Kot  necessarily. 

Q.  What  else  determined  you? 

A.  If  the  market  was  not  fresh,  we  waited  until  we  received 
another  quotation, 

Q.  Then  you  filled  it? 

A.  Yes,  sir. 

Q.  Who  determined  whether  you  filled  it  or  not  ? 

A.  Usually  Mr.  Schanble.  Sometimes  I  would  take  the  re- 
sponsibility. 

Q.  Where  was  Mr.  Schauble  sitting  with  reference  to  where 
you  were  sitting  ? 

A.  He  was  in  and  out  of  the  office,  usually,  walking. 

Q.  How  would  you  communicate  to  him  the  fact  that  you  re- 
ceived an  order  over  this  wire? 

A.  Call  to  him  if  he  was  in  the  next  room.  He  would  usually 
be  standing  by  the  side  of  the  table. 

Q.  Show  it  to  him  ? 

A.'  Yes,  sir. 

Q.  What  did  he  do? 

A.  Tell  me  to  fill  it  or  hold  it 

Q.  How  long  after  you  showed  him  the  order  would  he  tell 
you  to  fill  it? 

A.  It  depended  on  the  condition  of  the  market. 

Q.  When  the  market  conditions  were  such  that  the  last  quota- 
tion was  fresh  and  was  in  harmony  with  the  price  in  the  order, 
how  long  would  it  be  before  he  would  tell  you  to  fill  it? 

A.  Usually  immediately. 

While  complainant  was  doing  business  with  the  Pittsburg 
Exchange  through  his  office  at'  Pittsburg,  the  order  was  relayed 
from  the  main  office  at  Kansas  City  over  the  leased  wire  to  com- 
plainant's office  at  Pittsburg.  At  Pittsburg  complainant  main- 
tained two  offices,  one  in  which  there  were  three  employees,  the 
operator  who  took  the  orders  from  the  leased  wire,  another  who 
kept  the  stock  market  on  a  sheet  prepared  for  that  purpose,  and  a 
third  who  executed  the  orders,  and  so  reported  them  to  the  office 
where  the  orders  originated.  After  orders  were  thus  executed 
and  reported  they  were  sent  to  complainant's  representative  on 

the  Pittsburg  Exchange  by  a  private  telephone  wire  to  be  cleared 
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on  that  exchange.  Complainant's  representative  at  the  Pittsburg 
Exchange  was  a  Mr.  Walker,  who  also  represented  another  con- 
cern, the  Union  Securities  Company,  which  had  an  office  and 
did  business  at  the  Pittsburg  Exchange  in  much  the  same  man- 
ner as  complainant  Walker  kept  sheets  upon  which  he  entered 
the  order  received  over  the  telephone  from  complainant's  repre- 
sentative in  the  Pittsburg  office,  and  noted  the  number  of  shares, 
the  kind  of  stock,  and  ihe^  price  on  one  line,  also  the  name  of  the 
man  with  whom  the  trade  purported  to  be  made.  The  name  thus 
listed  was  not  sent  over  the  telephone,  but  was  a  name  used  as  a 
matter  of  form  to  give  the  transaction  an  appearance  of  an  actual 
purchase  or  sale.  If  the  order  was  from  complainant,  the  name 
of  Kalph  Bowler  was  used  by  Walker  as  the  other  party  to  tiie 
trade,  and  if  from  the  securities  company,  the  name  of  H.  C. 
Schauble  was  used  as  the  other  party.  Walker  was  a  witness 
and  testified  as  follows : 

Q.  How  did  you  come  to  use  Bowler's  name? 

A.  I  was  authorized  by  the  Union  Securities  Company  to  use 
his  name  in  bidding  and  offering  stocks,  and  by  Schauble  to  use 
his  name  in  buying  and  offering  stocks  with  the  Union  Securities 
Company. 

Q.  Whenever  trades  were  telephoned  over  to  you  from  the 
Union  Securities  Company,  did  you  make  the  same  kind  of  a 
record  for  them  of  the  trades  that  you  did  for  Schauble  ? 

A.  For  instance,  if  they  telephoned  a  trade  to  buy  a  hundred 
shares  of  steel  and  the  trade  was  with  Schauble,  it  would  go  on 
the  buy  book  for  the  Union  Securities  Company,  Ralph  Bowler, 
and  on  the  sell  book  for  H.  C.  Schauble. 

Q.  If  you  got  an  order  from  the  Union  Securities  Company 
to  buy  a  certain  number  of  shares  of  stock,  you  would  make  a 
note  of  that  on  a  book,  would  you,  for  them  ? 

A.  Yes,  sir. 

Q.  Put  down  on  the  same  line  the  number  of  shares  or  num- 
ber of  bushels,  the  name  of  the  particular  commodity  or  stock,  the 
price  that  came  over  the  telephone  wire  to  you,  and  later  the  mul- 
tiplied price  ? 

A.  Yes  sir. 

Q.  You  put  all  those  down  just  as  you  would  in  the  Schauble 

business  ? 
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A.  On  the  opposite  side  of  the  book.  For  instance,  if  their, 
trade  was  a  buy  trade,  and  the  trade  was  made  in  Schauble's 
name,  it  would  be  on  the  sell  book  with  Sehauble, 

Q.  When  the  trade  came  from  the  Union  Securities  office  to 
buy,  you  would  make  the  record  as  I  have  explained  in  my  quesr 
tion, — ^you  would  enter  it  up  there  on  the  buy  side  ? 

A.  Yes,  sir. 

Q.  And  then  you  make  a  counter  trade  (m  the  sell  side  of 
Schauble's  book  ? 

A.  Yes,  sir. 

Q.  Whenever  you  got  a  trade  from  Schauble  to  buy,  you  would 
enter  it  in  Schauble's  book  on  the  buy  side,  and  then  you  would 
enter  it  on  the  book  you  kept  for  the  Union  Securities  Oompany 
on  the  sell  side  ? 

A.  Yes,  sir. 

Q.  And  that  was  true  of  every  trade  you  received,  was  it, 
from  either? 

A.  No,  I  wouldn't  say  every  trade.  As  I  said,  some  time  back 
I  used  other  names. 

Q.  During  the  last  two  months  was  that  true  ? 

A.  During  the  last  few  weeks,  and  I  think  for  two  months, 
but  I  couldn't  say  that  positively.  For  the  last  several  weeks,  I 
would  say. 

Q.  Every  trade  from  Schauble's  office  you  entered  in  that  way, 
using  the  Union  Securities  Company  as  the  other  party,  or  Bow- 
ler's name  as  the  other  party  ? 

A.  Yes,  sir. 

Q.  And  when  you  received  an  order  over  the  Union  Secu- 
rities' wire  then  you  would  enter  it  up  and  use  the  name  of 
Schauble  on  the  other  side  ? 

A.  Yes,  sir. 

Q.  Who  gave  you  instructions  to  do  that  ? 

A.  Mr.  Schauble,  and  I  don't  remember  who  it  was  from  tibie 
Union  Securities  Company,  one  of  the  people  there.  Sometimes 
I  would  get  orders  from  one  and  sometimes  from  another  there, 
three  or  four  different  men. 

No  settlement  was  made  by  complainant,  or  money  paid  or  re- 
ceived at  Pittsburg  when  trades  were  closed  out;  all  of  that  was 
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done  at  Kansas  City  or  other  place  where  complainant  main- 
tained a  branch  office  and  forwarded  orders  as  above. 

The  business  transacted  by  complainant,  both  at  Pittsburg  and 
Kansas  City,  was  not  that  of  bona  fide  purchases  or  sales  of  the 
commodities  dealt  in.  The  customer  deposited  with  his  order  a 
sum  sufficient  to  cover  complainant's  commission  and  the  margin 
required  to  protect  the  trade.  Complainant  or  his  representative 
accepted  and  executed  the  customer's  order,  and  there  was  in  fact 
no  other  party  to  the  transaction.  When  the  margin  was  ex- 
hausted according  to  the  market  quotations,  the  trade  was  closed. 

Complainant  maintained  a  number  of  branch  offices  at  other 
cities  connected  by  wire,  either  with  his  office  at  Kansas  City  or 
at  Pittsburg,  and  the  business  transacted  in  all  of  them  was  sub- 
stantially as  above  described. 

The  Pittsburg  Exchange  and  complainant's  office  at  Pittsburg 
were  raided  and  closed  by  state  officials  on  the  10th  day  of  March, 
1916.  All  of  complainant's  employees  were  arrested,  charged 
with  the  offense  of  being  accessories  in  conducting  a  bucket  shop, 
and  upon  legal  advice  entered  a  plea  of  guilty.  Two  of  these 
employees  were  witnesses  in  this  case  and  testified  that  the  busi- 
ness done  by  complainant  at  Pittsburg  was  that  of  a  bucket  shop. 
Immediately  after  the  closing  of  complainant's  office  at  Pitts- 
burg, the  records  of  past  transactions  in  the  office  in  the  Finance 
Building  at  Kansas  City  were  destroyed  by  complainant's  em- 
ployees. 

OPINION. 

1.  The  laws  of  this  state  require  telegraph  companies  to  fur- 
nish adequate  service  to  the  public  without  discrimination,  and 
this  Commission  is  given  full  power  "with  respect  to  their  com- 
pliance with  all  provisions  of  law.''  Mo.  Kev.  Stat  1909,  § 
3330,  Public  Service  Commission  Law,  §§  87,  88,  90.  The  de- 
fendant is  engaged  in  furnishing  ticker  service  to  the  public  in 
Slansas  City  as  a  telegraph  company,  and  it  should  be  required 
to  furnish  it  to  complainant,  unless  it  was  relieved  from  that  duty 
by  reason  of  one  or  more  of  the  three  defenses  interposed. 

[1]  2.  It  is  contended  by  defendant  that  the  service  prayed 
for  is  interstate  in  dbaracter,  and  therefore  that  this  Commission 
is  without  jurisdiction  over  the  subject  matter.    The  regulation 
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and  control  of  tel^raph  messages  from  one  state  to  another  has 
been  placed  under  the  jurisdiction  of  the  Interstate  Commerce 
Commission  by  act  of  Congress,  and,  therefore,  if  the  ticker  serv- 
ice involved  herein  is  such  commerce,  this  defense  must  be  sus- 
tained. This  question,  as  heretofore  stated,  was  presented  to  the 
Commission  directly  by  motion  to  dismiss  the  complaint.  At 
that  time  our  attention  was  called  to  the  case  of  Foster  v.  Tele- 
graph Companies  (Stock  Ticker  Case),  P.U.R.1915E,  1068, 
then  recently  decided  by  the  Massachusetts  Public  Swvioe  Com- 
mission, a  case  in  which  the  facts  as  to  the  question  of  interstate 
commerce  were  identical  with  the  facts  of  this  case.  The  Massa- 
chusetts Commission  had  decided  against  the  telegraph  company, 
holding  that  the  ticker  service  prayed  for  was  intrastate  com- 
merce and  subject  to  the  jurisdiction  of  the  state  Commission. 
The  case  was  taken  to  the  supreme  court  of  that  state  and  the  ac- 
tion of  the  Commission  sustained.  See  224  Mass.  365,  L.K.A. 
— .,  — ,  P.U.I1.1916F,  176,  113  N.  E.  192.  In  the  course  of  an 
exhaustive  discussion,  the  court  said:  "The  transactions  dis- 
closed on  this  record  as  having  been  dealt  with  by  the  Public  Serv- 
ice Commission,  in  our  opinion,  did  not  constitute  interstate  com- 
merce. The  sending  of  the  quotations  from  New  York  to  Boston 
over  wires  in  the  ordinary  course  of  telegraphy  manifestly  was 
interstate  commerce.  But,  as  has  been  pointed  out,  the  telegraph 
companies  as  to  their  ticker  service  sent  no  messages  from  New 
York  to  the  individual  ticker  subscriber.  The  quotations  .as  mes- 
sages were  sent  by  the  Morse  code  from  New  York  to  the  tele- 
graph companies  at  their  Boston  oflSces.  The  quotations  there 
were  transferred  by  their  own  employees  to  instruments  of  a  dif- 
ferent character.  By  the  ticker  service  the  information  was  de- 
livered to  their  patrons  in  Boston.  The  telegraph  companies,  in 
making  this  transmutation  from  the  Morse  code  telegraphic  mes- 
sage, by  which  the  quotations  came  from  New  York  to  their  Bos- 
ton offices,  to  the  plain  English  of  the  tape  on  the  ticker  service 
through  their  own  instrumentalities  and  mechanical  devices,  and 
tlirough  their  own  servants  in  their  Boston  offices,  were  pursuing 
a  course  somewhat,  although  not  precisely,  analogous  to  breaking 
bulk  of  merchandise  received  by  interstate  commerce,  putting  it 
into  smaller  packages,  and  delivering  it  in  retail  trade.  The  inter- 
state transmission  ended  when  tiie  quotations  reached  the  Boston 
P.U.R.1917B. 
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offices.  The  subsequent  acts  in  delivering  the  information  upon 
the  tickers  in  the  offices  of  its  customers  were  new  and  independ- 
ent transactions.  It  was  in  effect  a  sale  at  retail  of  the  informa- 
tion whidi  it  had  received  by  interstate  commerce.  In  principle 
it  is  the  same  as  if  the  telegraph  companies  had  caused  to  be  set 
up  in  type  the  information  after  it  was  received  at  the  Boston  of- 
fices and  sent  by  a  printed  sheet  to  each  of  their  patrons.  It  ac- 
complishes the  same  result  through  the  mechanism  of  the  ticker. 
No  messages  have  been  received  in  New  York  directed  to  their 
patrons,  who  are  subscribers  to  the  ticker  service.  The  telegraph 
companies  have  secured  their  patrons  by  their  own  efforts,  and, 
for  consideration  paid  directly  by  the  patrons  to  the  telegraph 
companies  and  wholly  retained  by  the  latter  to  its  own  uses^  de- 
livery is  made  of  the  quotations  to  the  patrons.  That  transac- 
tion, so  far  as  touches  compensation,  is  entirely  between  their  pa- 
trons and  the  telegraph  companies.  No  one  else  has  any  coimec- 
tion  with  that  matter.  The  stock  exchange  has  no  concern  with 
it" 

Upon  the  authority  and  reasoning  of  the  Foster  Case  we  have 
decided  to  adhere  to  our  former  ruling  on  the  motion  to  dismiss, 
and  therefore  hold  against  the  defendant  upon  this  defense. 

[2]  3.  Another  defense  is  "that  the  refusal  of  the  stock  ex- 
diange  to  approve  his  (complainant's)  application  constitutes  a 
sufficient  defense."  Upon  this  issue  the  defendant  maintains  that 
the  stock  exchange  is  the  distributor  of  the  quotations,  the  tele- 
graph company  being  a  mere  agency  to  that  end,  and  that  as  tihie 
exchange  is  possessed  of  all  property  rights  in  the  quotations, 
and  not  being  a  public  utility,  it  has  the  right  to  dispose  of  them 
as  it  sees  fit  without  being  amenable  to  the  law  against  discrin^^- 
ination ;  and  that  the  disapproval  of  complainant's  application  by 

.  the  exchange,  as  authorized  by  the  contract,  relieves  the  defend- 
ant from  its  duty  to  furnish  the  service. 

It  is  well  settled  that  market  quotations  gathered  by  a  stock 
exchange  are  its  private  property,  and  as  such  attended  with  all 
the  incidents  of  private  ownership.  In  the  Foster  Case,  supra, 
discussing  this  question,  the  court  said':  "The  quotations,  when 
collected  and  tabulated  by  the  exchange,  constitute  its  private 

.  prcq)erty.    As  such  they  are  entitled  to  every  protection  affprded 
by  law  to  any  other  private  property.    Like  other  property  they 

P.U.R.1917B. 
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may  be  kept  by  their  owners  to  themselves,  or  sold  or  distributed 
to  others,  or  made  known  to  some  and  denied  to  others.  Their 
communication  to  many  different  persons  under  contracts  does 
not  make  them  public,  and  is  not  such  a  publication  as  destroys 
their  character  as  property.  Strangers  may  be  restrained  from 
wrongfully  obtaining  possession  of  the  information,  and  wrong- 
doers will  be  prevented  from  intermeddling  with  it.  These 
propositions  are  not  now  open  to  question.  F.  W.  Dodge  Co.  v. 
Construction  Information  Co.  183  Mass.  62,  60  L.R.A.  810,  97 
Am.  St.  Eep.  412,  66  K  E.  204." 

However,  while  recognizing  the  properly  rights  of  the  ex- 
change in  the  quotations,  the  court  held  that  under  the  contract 
between  the  exchange  and  the  tel^aph  company  (which  is  al- 
most indentical  with  Uie  contract  in  this  case)  the  latter  was  not 
merely  acting  as  a  common  carrier  of  intelligence  in  transmitting 
the  quotations  to  its  subscribers,  but  that  it  acquired  property 
rights  therein,  whidi  it  sold  to  subscribers,  not  as  the  agent  of  the 
exchange,  but  in  its  own  right ;  that  as  it  was  enabled  to  furnish 
these  quotations  solely  by  virtue  of  its  powers  as  a  public  utility, 
the  service  was  subject  to  control  and  regulation  by  the  state,  and 
that  any  limitation  of  the  telegraph  company's  rights  by  tiie  con- 
tract inconsistent  with  its  duties  as  a  public  servant  was  against 
public  policy  and  void.  The  conclusion  of  the  court,  which  we 
adopt  in  this  case,  was  that  ^^it  follows  that  the  condition  in  tiie 
contracts  between  the  telegraph  companies  and  the  stock  ex- 
change, whereby  the  attempt  is  made  to  limit  tiie  perscms,  among 
law-abiding  citizens,  to  whom  lie  quotations  may  be  delivered, 
cannot  stand  against  r^ulation  by  a  public  authority  to  insure  in- 
discriminate distribution. 

[8]  4.  The  defense  that  complainant  at  the  time  of  making  ap- 
plication for  the  service  and  of  filing  the  complaint"  was  conduct- 
ing a  bucket  shop  raises  a  more  serious  question. 

By  §  4772,  Mo.  Kev.  Stat,  1909,  it  is  made  a  felony  to  set  up 
and  carry  on  a  bucket  shop,  and  §  4776  makes  it  a  felony  for  any 
person,  individually  or  as  the  agent  of  a  corporation  or  person, 
to  communicate  market  quotations  to  be  used  in  bucketnshc^ 
transactions  as  defined  by  statute.  Section  4773  defines  a  bucket 
shop  as  follows:  ^^A  bucket  shop,  in  the  meaning  of  the  preced- 
ing section,  is  a  place  wherein  the  person  carrying  on  tilie  badcet 
P.U.R.1917B. 
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flhop,  then  and  there,  eitiher  as  principal  or  agent,  pretends  to  buy 
or  sell,  or  goes  through  the  form  of  buying  and  selling,  to  or  for 
any  other  person  or  persons,  stocks,  bonds,  petroleum,  cotton, 
grain,  provisions,  and  other  commodities,  or  any  one  or  more  of 
the  same,  at  prices  fixed  or  pretended  to  be  fixed  by  trades  or 
transactions  made  or  offered  to  be  made  in  same  on  boards  of  ex- 
change  or  otherwise,  but  wherein  there  is  in  fact  no  actual  pur- 
chase and  sale,  or  sale  and  purchase  of  such  commodity  for  or  on 
account  of  the  party  or  parties  thereto/' 

Under  the  foregoing  statutes  and  the  testimony,  the  defendant 
presents  the  bucket-shop  defense  upon  two  theories :  (1)  That  the 
exchange,  being  the  owner  of  the  market  quotations,  had  the  right 
to  protect  its  property  rights  tha'ein  by  providing  in  its  contract 
with  defendant  against  the  use  of  the  quotations  for  an  unlawful 
purpose,  and  therefore  tibat  the  disapproval  of  complainant's  ap- 
plication by  the  exchange  affords  defendant  a  complete  defense; 
and  (2)  that  defendant,  aside  from  the  contract  and  the  disap- 
proval of  complainant's  application  by  the  exchange,  is  imder  no 
legal  duty  to  furnish  the  service.  We  have  already  held  that  in 
so  far  as  this  contract  is  inconsistent  with  the  duties  of  the  de- 
f aidant  to  the  public,  it  is  void.  And  as  the  validity  of  Ae  con- 
tract provision  authorizing  disapproval  of  the  application  de- 
pends upon  whether  it  is  in  conflict  with  the  duty  of  defendant 
to  the  public,  it  thus  appears  that  upon  either  theory  the  test  is 
whether  it  was  the  duty  of  the  defendant  as  a  public  service  cor- 
poration to  furnish  the  service  to  complainant. 

In  the  Foster  Case,  supra,  the  Commission  ordered  the  defend- 
ant to  furnish  complainant  the  ticker  service,  and  this  order  was 
upheld  by  the  supreme  court.  However,  there  is  this  vital  dif- 
ference in  the  facts  of  the  two  cases.  In  the  Foster  Case  the  C<Mn- 
mission  found  "that  there  was  no  evidence  that  the  petitioner  de- 
sired the  quotations  for  unlawful  or  improper  use; ''  while  in  this 
case  the  testimony  fully  convinces  us  that  complainant  was  con- 
ducting a  bucket  shop  at  the  time  the  complaint  herein  was  filed, 
and  that  if  the  service  had  been  furnished  whai  applied  for,  it 
would  have  been  used  in  aid  of  that  business.  It  is  urged  by  the 
complainant  that  his  business  at  Kansas  City  was  conducted  in 
the  same  manner  as  that  of  others  in  said  city  who  are  receiving 
ticker  service  from  the  defendant.    We  do  not  regard  that  fact  as 
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material ;  for  if  it  be  shown  that  the  service  is  sought  for  an  un- 
lawful purpose,  it  is  not  a  sufficient  answer  that  others  are  re- 
ceiving and  using  it  for  the  same  purpose.  The  general  rule 
upon  this  subject  is  stated  in  1  Wyman  on  Public  Service  Cor- 
porations, §  590,  as  follows :  "The  plainest  basis  for  a  refusal  to 
render  service  is  illegality.  Where  service  of  the  sort  asked  is 
plainly  in  the  face  of  legal  inhibitions,  the  propriety  of  the  re- 
fusal is  obvious.  And  if  in  giving  the  service  asked  illegality  of 
any  kind  would  be  directly  abetted,  the  case  is  hardly  less  plain. 
Where,  however,  the  matter  involved  is  rather  contra  bonos  mores 
than  prohibited  by  explicit  law,  a  doubtful  problem  arises.  And 
where  the  illegality  alleged  is  remote  from  the  service  requested, 
a  still  more  difficult  question  is  presented." 

The  subject  is  further  discussed  and  many  decisions  of  courts 
cited  in  the  paragraphs  succeeding  that  from  which  the  foregoing 
is  quoted,  and  tibe  law  as  there  set  forth  is  in  full  accord  witib  the 
rule  above  stated. 

Keeping  a  bucket  shop  is  made  unlawful  by  statute  in  this 
state.  It  is  made  unlawful  by  statute  for  any  telegraph  company 
to  transmit  or  permit  to  be  transmitted  over  its  lines  communica- 
tions or  messages  to  be  used  in  such  prohibited  business;  and  up- 
on the  facts  before  us,  in  our  opinion,  we  would  not  be  warranted 
in  making  the  order  prayed  for.  Accordingly,  the  complaint 
should  be  dismissed.    It  is  so  ordered. 

All  concur,  except  Busby,  Chairman,  who  files  dissenting 
opinion. 

DISSENTING  OPINION. 

Busby,  Chairman :  I  fully  concur  in  If  2  of  the  majority  re- 
port herein,  holding  that  the  service  involved  is  not  interstate  in 
character,  and  also  in  T[  3,  holding  that  the  refusal  of  the  stock . 
exchange  to  approve  complainant's  application  does  not  consti- 
tute a  defense  by  the  telegraph  company ;  but  I  am  imable  to  con- 
cur in  f  4  of  tie  majority  report,  holding  that  the  order  prayed 
for  should  be  denied  on  the  groimd  that  the  complainant  at  the 
time  of  making  application  for  the  service  and  of  filing  the  com- 
plaint was  conducting  a  bucket  ekop. 

The  evidence  discloses  that  other  brokers  in  Kansas  City  are 

now  receiving  this  same  continuous  ticker  service  from  the  de- 
P.U.R.1917B. 
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fendant  and  using  it  for  the  same  purposes  for  which  it  is  de- 
sired by  the  complainant;  and  the  complainant  testified  that  if 
given  the  service  asked  for  herein,  he  intended  to  carry  on  his 
business  exactly  the  same  as  these  other  brokers  or  patrons  of  the 
defendant  in  Kansas  City,  and  to  abide  by  the  rules  of  the  de- 
fendant, and  conduct  his  business  in  strict  accordance  with  the 
laws  of  the  state  of  Missouri. 

It  also  appears  from  the  evidence  that  for  some  time  prior 
4o  the  43iomg  of  the  ^ew  York  Stock  Exchange,  about  the  year 
1914,  the  defendant  furnished  the  complainant  with  the  same 
continuous  ticker  service  asked  for  in  this  case,  and  at  this  time 
the  defendant  is  furnishing  the  complainant  at  Kansas  Oily  with 
what  is  known  as  "twenty-minute  service,'^  by  which  the  defend- 
ant furnishes  complainant  with  the  same  market  quotations  as 
are  furnished  to  these  other  patrons  having  the  continuous  ticker 
service,  and  that  these  quotations  furnished  by  the  twenty-minute 
service  and  by  the  continuous  ticker  service  are  used  by  the  com- 
plainant and  the  defendant's  other  subscribers  at  Kansas  City 
for  the  same  purposes.  The  twenty-minute  service,  however,  is 
furnished  to  the  complainant  at  a  greater  cost,  and  is  not  as  valu- 
able or  satisfactory  in  the  complainant's  business  as  the  con- 
tinuous ticker  service  asked  for. 

Several  witnesses  testified  that,  before  they  could  secure  posi- 
tions with  the  commission  merchants  in  Kansas  City,  they  had 
to  be  approved  by  the  representative  of  the  Chicago  Board  of 
Trade,  and  the  complainant  asserts  that  the  service  involved  was 
not  refused  to  him  because  of  the  fact  that  he  is  engaged  in  con- 
ducting a  bucket  shop,  or  intends  to  use  the  same  in  such  busi- 
ness, but  that  such  refusal  is  part  of  a  scheme  by  the  New  York 
Stock  Exchange  and  the  Chicago  Board  of  Trade,  the  governing 
parties  in  the  matter,  to  secure  and  maintain  control  of  the  stock 
quotations  in  this  country,  and  to  refuse  the  service  in  contro- 
versy to  any  broker,  unless  he  hires  men  whom  the  Chicago  Board 
of  Trade  names  or  approves. 

While  the  complainant's  office  at  Pittsburg  was  closed  by  state 
officials  on  the  10th  day  of  March,  1916,  tot  the  reason,  it  is 
said,  that  he  was  there  conducting  a  bucket  shop,  his  business 
at  Kansas  City  has  never  been  disturbed,  and  he  is,  in  fact,  con- 
ducting it  as  stated  in  connection  with  the  twenty-minute  service 
P.U.R.1917B. 
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furnished  by  the  defendant  If  the  furnishing  of  the  continuous 
ticker  service  to  the  complainant  would  be  a  violation  of  the  law, 
then  the  furnishing  to  complainant  of  the  same  quotations  by  the 
twenty-minute  service,  and  the  furnishing  of  the  continuous 
ticker  service  to  the  other  brokers  at  Kansas  City,  is  likewise  a 
violation  of  the  law ;  and  we  have  the  anomalous  defense  by  the 
telegraph  company  in  this  case  that  it  should  not  be  required 
to  furnish  the  service  involved  to  a  bucket  shop  while  it  is  fur- 
nishing other  service  to  the  complainant  for  tfa»  same  purposes 
and  the  identical  service  involved  to  other  brokers  engaged  in  the 
same  business  as  the  complainant  in  Kansas  City. 

It  is  apparent  from  the  record  that  the  defense  interposed  is 
in  fact  a  sham  defense,  and  is  not  the  real  reason  for  the 
defendant  not  furnishing  the  service;  and  I  do  not  think  that 
the  defendant  should  be  permitted  to  employ  such  a  defense  to 
stay  the  order  of  the  Commission  in  this  case.  That  the  defaid- 
ant  is  furnishing  and  intends  to  continue  to  furnish  the  same 
service  to  other  brok^s  in  Kansas  City  is  plain  and  indisput- 
able, and  therefore  it  is  equally  plain  and  indisputable  that  the 
defendant,  a  public  service  corporation,  is  to  that  extent  dis* 
criminating  against  this  complainant.  It  has  never  been  au- 
thoritatively determined  that  the  defendant  is  engaged  in  con- 
ducting a  bucket  shop  at  Kansas  City,  and  I  do  not  think  that 
this  Commission  should  anticipate  the  future  conduct  of  his 
business  and  deny  him  the  service  asked  for,  on  the  ground  that 
he  may  employ  it  in  the  conduct  of  a  bucket  shop.  If  the  use 
of  such  service  in  connection  with  a  bucket  ^op  is  a  sufficient 
l^al  reason  for  the  defendant  refusing  such  service,  the  laws 
of  this  state  furnish. an  ample  remedy  to  the  defendant,  and  it 
will  be  time  enough  for  the  defendant  to  invoke  such  remedy 
when  it  is  seen  that  the  law  is  in  fact  violated.  In  view  of  the 
record  now  before  us  showing  undoubted  discrimination  by  the 
defendant  against  the  complainant,  I  do  not  think  that  this 
Commission  should  refuse  the  order  upon  the  speculative  ground 
that  the  complainant  may  violate  the  law  in  the  future. 

I  am,  therefore,  of  the  opinion  that  the  order  prayed  for  by 
the  complainant,  requiring  the  defendant  to  furnish  the  con- 
tinuous ticker  service,  should  be  granted  by  this  Commisaioxu 

P.U,R.1917B.  
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KEW  JERSEY  SUPKEBfE  COI7BT* 

ATLANTIC  COAST  ELECTEIC  EAILWAY  COMPANY 

V. 

BOABD  OP  PUBLIC  UTILITY  COMMISSIONERS  et  al. 

(—  N.  J.  — ,  99  Atl.  396.) 

Crnistttutional  law  ^  Impairment  of  contract  ^  Franchise  rates. 

1.  When  a  traction  company  organized  under  the  Qeneral  Trae* 
tion  Act  of  1893  (P.  L.  p.  302;  Comp.  Stat.  1910,  p.  5021)  obtains  from 
a  municipality  an  ordinance  granting  a  location  of  street  railway  tracks, 
and  accepts  the  same,  a  regulation  of  the  rate  of  fares  contained  there- 
in,  if  lawful  and  reasonable,  constitutes  a  oontraet  between  the  com- 
pany and  the  municipality  which  during  the  life  of  the  franchise  re- 
mains inviolable,  and  it  is  incompetent  for  the  Board  of  Public  Utility 
Commissioners  to  impose  upon  the  company  an  additional  burden  in 
Tiolation  of  such  contract  respecting  fares. 

Conatittttional  law  ^  Impairment  of  contract  ^  Reduction  of  fran- 
chiee  rates. 

2.  An  ordinance  passed  by  a  municipality  pursuant  to  the  Oeneral 
Traction  Act  of  1893  (P.  L.  p.  302;  Comp.  Stat.  1910,  p.  5021),  grant- 
ing a  location  of  street  railway  tracks,  and  proyiding  therein  respect- 
ing the  rate  of  fare  that  "no  more  than  5  cents  shall  be  charged  by  the 
company,"  gives  the  company,  when  accepted  by  it,  a  contract  right  to 
charge  a  6-cent  rate,  which  rate  cannot  be  reduced  without  the  consent 
of  the  company. 

Constitutional  law  —  Im,pairment  of  contract  «  Binding   effect  of 
franchise  rates  ^Extent  of  fare  zone. 

3.  Where  an  ordinance  passed  by  a  municipality  pursuant  to  the 
General  Traction  Act  of  1893  (P.  L.  p.  302;  Comp.  Stat.  1910,  p.  5021), 
granting  a  location  of  street  railway  tracks,  contained  a  restriction 
that  the  <lare  in  a  stated  territory  shall  be  "no  more  than  6  cents," 
and  such  ordinance  is  accepted  by  the  company,  such  contract  is  bind* 
ing  both  upon  the  company  and  the  municipality,  even  though  the  ter- 
ritory covered  by  such  fare  ^one  is  partly  outside  the  corporate  limits 
of  the  municipality. 

[December  1,  1916.] 

Headnotes  by  the  Coubt. 

Cebtiorari  to  review  an  order  of  the  Board  of  Public  Utility 
Commissioners  affecting  the  rates  of  the  Atlantic  Coast  Electric 
Railway  Company  in  the  Borough  of  Bradley  Beach ;  order  set 
aside. 

Argued  June  term,  1916,  before  Gummere,  Ch.  J.,  and  Trench- 

ard  and  Black,  JJ. 
P.U.R.1917B. 


Digitized  by 


Google 


060  NEW  JERSEY  SUPREME  COURT. 

Appearances:  Durand,  Ivins,  &  Carton,  of  Asbury  Park,  for 
prosecutor;  L.  Edward  Herrmann,  of  Jersey  City,  and  Frank 
H.  Sommer,  of  Newark,  for  Board  of  Public  Utility  Commis- 
sioners ;  Ward  Kremer,  of  Asbury  Park,  for  Borough  of  Bradley 
Beach. 

Trenchard,  J.,  delivered  the  opinion  of  the  court : 

The  Atlantic  Coast  Electric  Railway  Company  operates  a 
trolley  line  or  street  railway  from  the  junction  of  Main  street 
and  Cookman  avenue  in  Asbury  Park  southerly  through  other 
municipalities  and  the  borough  of  Bradley  Beach  to  Belmar.  It 
also  operates  another  branch  from  the  northern  terminus  of  the 
above-described  line,  eastwardly  along  Cookman  avenue  in  As- 
bury Park  and  through  that  city  and  beyond.  On  February  9, 
1916,  the  Board  of  Public  Utility  Commissioners^  at  the  request 
of  the  borough  of  Bradley  Beach,  after  a  hearing,  ordered  "the 
Atlantic  Coast  Electric  Railway  Company  to  give  to  all  persons 
boarding  its  north-bound  cars  in  Bradley  Beach,  who  on  payment 
of  fare  of  5  cents  on  such  cars  request  transfers  to  its  cars  oper- 
ating easterly  on  Cookman  avenue,  Asbury  Park,  said  transfers, 
the  same  to  be  accepted  by  the  company  for  a  ride  on  Cookman 
avenue  easterly  as  far  as  Kingsley  street,  Asbury  Park,  and 
.  .  .  to  give  to  all  persons  boarding  its  west-bound  cara  on 
Cookman  avenue,  who  on  payment  of  fare  of  5  cents  on  such  cars 
request  transfers  to  its  cars  operating  southerly  on  its  Belmar 
line,  said  transfers,  the  same  to  be  accepted  by  the  company  for 
a  ride  on  its  Belmar  Line  to  the  southerly  boundary  of  Bradley 
Beach.^' 

This  writ  of  certiorari  sued  out  by  the  company  brings  under 
review  the  validity  of  that  order.  We  are  of  the  opinion  that  it 
cannot  be  sustained. 

[1-3]  Among  other  reasons  urged  against  the  order  is  that 
"the  ordinances  under  which  the  company  is  operating  through 
Bradley  Beach,  on  the  Belmar  and  Sea  Girt  line,  provide  for  a 
5-cent  fare  to  Cookman  avenue,  Asbury  Park,  and  exact  from  the 
company  annual  payments  in  consideration  of  the  privileges 
granted,  and  are  contracts  between  the  company  and  municipali- 
ties, including  the  borough  of  Bradley  Beacl;,  and  the  order  of 
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the  Board  of  Public  Utility  Commissioners  is  in  violation  of 
these  contracts  and  illegal." 

The  company  was  organized  under  the  General  Traction  Act 
of  1893  (R  L.  p.  302;  Comp.  Stat.  p.  5021),  and  in  1897  ob- 
tained from  the  borough  of  Bradley  Beach  its  ordinance  above 
referred  to.  This  ordinance  was  approved  September  8,  1897. 
It  recites  the  application  of  the  company  for  permission  to  con- 
struct, oj)erate,  and  maintain  a  new  line  of  street  railway  through 
certain  streets  in  accordance  with  a  designated  route,  and  grants 
such  permission  "to  construct,  operate,  and  maintain  a  new  line 
of  street  railway  in,  through,  and  upon  the  public  street  or  high- 
way in  said  borough  of  Bradley  Beach,  commonly  known  as  the 
main  public  road  leading  from  Asbury  Park  through  the  borough 
of  Bradley  Beach  to  Belmar,  called  Main  street,  and  extending 
therein  from  the  extreme  northern  boundary  line  of  said  borough 
of  Bradley  Beach  southw^ardly  to  the  extreme  southern  boundary 
line  of  said  borough,  conformably  to  the  route  designated,"  etc. 

This  is  the  line  in  question. 

The  12th  section  of  the  ordinance  provides:  "That  the  rate 
of  fare  shall  be  5  cents  for  the  transportation  of  any  passenger 
for  one  continuous  ride  on  the  cars  of  said  company  in  any  direc- 
tion within  the  corporate  limits  of  said  borough,  and  no  more 
than  6  cents  shall  be  charged  by  said  company  for  the  transpor- 
tation of  any  passenger  for  one  continuous  ride  in  either  direc- 
tion on  the  cars  of  said  company  from  Cookman  avenue  in  Asbury 
Park  to  any  point  in  Belmar  on  the  route  on  said  railway,  or  to 
any  other  point  on  said  route  whenever  said  railway  of  said 
company  shall  be  constructed  and  in  operation  over  its  said  route 
between  Asbury  Park  and  the  southern  boundary  line  of  the 
borough  of  Belmar." 

The  19th  section  provides  that  the  permission,  rights,  and 
privileges  thereby  granted  to  the  company  shall  continue  for  a 
period  of  fifty  years.  The  20th  section  provides  that  as  compen- 
sation for  the  rights  and  privileges  thereby  granted  the  company 
shall,  at  its  own  cost  and  expense,  grade  and  gravel  stated  por- 
tions of  the  street,  and  shall  pay  to  the  borough  $250  annually 
during  the  fifty  years  for  which  the  franchise  is  granted. 

This  ordinance  was  accepted  by  the  company,  the  line  between 

the  two  termini  thereof  was  constructed  and  put  in  operation,  a 
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5-cent  fare  was  establidxed  thereon,  and  the  company  has  hither- 
to fulfilled  its  obligations  as  imposed  by  the  ordinance.  It  was, 
of  course,  under  the  law,  necessary  for  the  company  to  secure  the 
consent  given  by  the  ordinance  before  it  could  build  its  trolly 
line  through  Bradley  Beach.  And  f  32  of  the  Traction  Act 
(Comp.  Stat  p.  5035)  provides:  "That  any  consent  required  by 
this  act  to  be  given  by  any  public  body  may  be  given  by  a  resolu- 
tion or  ordinance  of  such  body,  which  consent,  when  accepted  by 
any  corporation  created  under  this  act  •  .  •  shall  have  the 
force  and  effect  of  a  contract.'^ 

The  statute  leaves  the  amount  of  compensation  to  be  charged 
by  such  a  company  entirely  open,  there  being  no  provision  as 
to  the  rate  of  fares  in  the  act.  Other  provisicHis  of  the  statute, 
however,  require  that  the  company,  before  it  shall  construct  its 
line,  shall  present  to  the  governing  body  of  the  municipality  a 
petition  and  plan  of  construction;  and  the  municipality,  after 
consideration,  shall  "either  pass  a  resolution  refusing  such  loca- 
tion or  pass  a  resolution  or  ordinance,  as  may  be  necessary  or 
proper,  granting  the  said  location  or  any  part  thereof,  under 
such  lawful  restrictions  as  they  deem  the  interests  of  the  public 
may  require,"  etc.     Comp.  Stat  p.  5025,  §  7. 

Now,  in  State  ex  rel.  Rutherford  v.  Hudson  River  Traction 
Co.  73  N.  J.  L.  227,  63  Atl.  84,  Mr.  Justice  Pitney  for  this 
court,  speaking  of  this  legislative  provision,  said :  "The  lawful 
restrictions'  that  are  to  be  made  in  the  interest  of  the  public  indi- 
cate, likewise,  a  legislative  act.  In  short,  the  statute,  as  we  take 
it,  plainly  imports  that  the  common  council  or  other  governing 
body  of  the  municipality  is  to  perform  a  legislative  function  in 
granting  a  special  user  of  the  public  highway  to  a  traction  com- 
pany, and  in  setting  boimds  and  limits  to  its  user  and  imposing 
conditions  thereon;  while,  on  the  other  hand,  the  traction  com- 
pany likewise  is  dealt  with  as  a  public  agency,  and  not  a  mere 
private  entity.  In  its  application  to  the  council  it  not  only  seeks 
an  opportunity  for  private  profit,  but  it  tenders  itself  a  volunteer 
to  the  public  service,  offering  to  embark  the  capital  of  its  stock- 
holders in  a  public  improvement  and  to  assume  correlative  duties. 
The  proceeding  has  for  its  purpose  the  completion  of  the  general 
'charter'  of  the  company  by  the  acquisition  of  a  local  'franchise.' 
It  results  that  when  the  franchise  is  granted,  subject  to  condi- 
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tions  and  restrictions,  and  when  the  traction  company  proceeds 
to  lay  its  tracks  in  the  street  and  run  its  cars  thereon,  that  prop- 
erty and  those  franchises  become  impressed  with  a  public  use 
that  imposes  the  duty  upon  every  successive  holder  to  serve  the 
public  in  accordance  with  the  terms  of  the  original  grant" 

In  view  of  the  further  provisions  of  the  act  that  the  consent 
required  by  the  act  to  be  given  by  the  municipality,  when  accept- 
ed by  the  company,  "shall  have  the  force  and  effect  of  a  contract," 
it  has,  of  course,  been  frequently  held  that  the  restrictions  thus 
imposed,  if  lawful  and  reasonable,  constitute  a  contract  between 
the  company  and  the  municipality  whidi  thereafter  remain  in- 
violable. Jersey  City  v.  Jersey  City  &  B.  K.  Co.  70  N.  J.  L. 
360,  67  Atl.  445 ;  Jersey  City  v.  North  Jersey  Street  E.  Co.  72 
N.  J.  L.  384,  61  Atl.  95 ;  Newark  v.  North  Jersey  Street  K.  Co. 
73  N.  J.  L.  265,  62  Atl.  1003. 

That  regulations  as  to  the  rate  of  fare  are  properly  classed 
among  such  "restrictions"  seems  quite  plain.  Recently  Mr.  Jus- 
tice Voorhees,  writing  for  the  court  of  errors  and  appeals,  in 
Reed  v.  Trenton,  80  N.  J.  Eq.  503-506,  85  Atl.  271,  said: 
"That  a  municipality,  as  a  condition  precedent  to  granting  per- 
mission to  a  traction  company  to  construct  and  operate  a  street 
railway  within  its  corporate  limits,  has  power  to  impose  lawful 
restrictions,  in  the  interest  of  the  public,  that  regulations  of  rates 
of  fare  are  properly  classed  among  such  restrictions  and  come 
within  the  terms  of  the  statute,  and  that  the  acceptance  of  such 
an  ordinance  by  the  company  constitutes  a  contract,  are  too  well 
settled  to  require  discussion.  The  contract  thus  entered  into  is 
evidenced  by  the  terms  of  the  ordinance,  and  is  to  be  construed 
by  the  ordinary  rules  of  law  applicable  to  that  subject." 

As  stated  by  the  Supreme  Court  of  the  United  States  in  De- 
troit V.  Detroit  Citizens'  Street  R.  Co.  184  XJ.  S.  368,  46  L.  ed. 
592,  22  Sup.  Ct.  Rep.  410 :  "The  rate  of  fare  is  among  the 
most  material  and  important  of  the  terms  and  conditions  which 
might  be  imposed  by  the  city  in  exchange  for  its  consent  to  the 
laying  of  railroad  tracks  and  the  running  of  cars  thereon  through 
its  streets.  It  would  be  a  subject  for  grave  consideration  and 
conference  between  the  parties,  and,  when  determined  by  mutual 
agreement,  the  rate  would  naturally  be  regarded  as  fixed  until 

another  rate  was  adopted  by  a  like  agreement." 
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It  is  therefore  well  settled  that  one  of  the  ^'restrictions"  whidi 
the  municipality  under  the  legislative  authority  may  impose,  as 
a  condition  of  its  consent  to  the  location  of  tracks  within  its  cor- 
porate limits,  is  the  rate  of  fare  that  shall  be  charged,  and  such 
restriction,  when  the  ordinance  is  accepted,  becomes  a  contract. 
Any  other  interpretation  of  the  statute  is  impossible,  particular- 
ly in  view  of  the  provision  to  the  effect  that  such  consent,  with 
the  restrictions,  when  accepted,  shall  constitute  a  contract. 

Such  a  contract  neither  party  can  violate  without  the  consent 
of  the  other.  Should  the  company  apply  to  the  Utility  Board  to 
have  the  rate  of  fare  increased,  it  would  undoubtedly  be  met  with 
its  contract.  The  case  of  North  Wildwood  v.  Public  Utility 
Comrs.  88  K  J.  L.  81,  95  Atl.  749,  is  not  to  the  contrary.  There 
the  Commission  had  authorized  a  higher  rate  than  had  been  pre- 
viously prescribed,  and  the  only  question  was  as  to  its  power  so 
to  do  against  the  objection  of  the  municipality.  The  opinion 
says :  "While  the  municipality  itself  has  not  assented  to  a  change 
in  rate,  the  state,  its  creator  and  parent,  has  done  so  through  a 
specially  constituted  agency.  If  the  water  company  were  here 
complaining  that  its  contract  rights  were  being  impaired,  a  dif- 
ferent question  would  be  presented;  but  the  contract  right  of 
one  of  the  state's  creatures  may  be  waived  by  the  creator." 

The  effect  then  of  this  ordinance,  with  its  acceptance  and  ac- 
tion thereunder  by  the  trolley  company,  being  to  constitute  a  con- 
tract between  the  company  and  the  municipality,  it  is  incompe- 
tent for  the  Board  of  Public  Utility  Commissioners,  just  as  it  is 
incompetent  for  the  municipality  itself,  to  violate  that  contract 
by  imposing  upon  the  company  an  additional  burden,  the.  effect  of 
which  is  to  require  it  to  carry  passengers,  for  the  same  fare,  not 
to,  but  beyond  Cookman  avenue.  But  it  is  contended  that  the 
ordinance  does  not  in  fact  entitle  the  company  to  charge  a  5-cent 
fare.  We  see  no  merit  in  this  contention.  The  great  weight  of 
authority  is  that  an  ordinance  which  provides,  as  does  the  one 
in  question,  that  '*no  more  than  6  cents  shall  be  charged,"  gives 
the  company  a  contract  right  to  charge  a  6-cent  rate,  which  rate 
cannot  be  reduced  without  the  consent  of  the  company. 

In  Cleveland  v.  Cleveland  City  E.  Co.  194  U.  S.  517,  48  L. 
ed.  1102,  24  Sup.  Ct.  Eep.  756,  the  street  railway  company  had 
similar  rights  under  ordinances,  ono  of  which  provided  that  the 
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company  "should  not  charge  fiiore  than  5  cents  fare"  each  way 
for  one  passenger  over  the  whole  or  any  part  of  its  line.  The 
city  of  Cleveland  undertook  to  reduce  the  fare.  The  Supreme 
Court  of  the  United  States,  after  showing  that  the  legislature  of 
Ohio  lodged  in  the  municipal  council  of  Cleveland  power  to  con- 
tract with  street  railway  companies  with  respect  to  the  terms  and 
conditions  upon  which  such  roads  might  be  constructed  and  oper- 
ated, hdd  that  such  ordinances  when  accepted  became  contracts 
between  the  company  and  the  municipality,  which  the  munici- 
pality was  powerless  to  abrogate,  and  that  the  new  ordinance 
seeking  to  reduce  the  fares  impaired  the  contract  That  court 
had  already  held  in  Detroit  v.  Detroit  Citizens'  Street  R.  Co. 
supra,  that  the  language  of  an  ordinance  which  provides  that 
the  rate  of  fare  for  one  passenger  "shall  not  be  more  than  6 
cents,''  does  not  reserve  or  give  to  the  city  any  right  to  reduce 
such  fare  below  the  rate  of  5  cents  established  by  the  company. 
To  the  same  effect  is  Cleveland  v.  Cleveland  Electric  R.  Co.  201 
U.  S.  629,  50  L.  ed.  854,  26  Sup.  Ct.  Eep.  513,  and  also  Min- 
neapolis V.  Minneapolis  Street  E.  Co.  215  U.  S.  417,  54  L.  ed. 
259,  30  Sup.  Ct  Rep.  118. 

It  remains,  then,  to  consider  whether  or  not  the  restriction  is  a 
lawful  one,  and  it  has  been  suggested  that,  inasmuch  as  it  under- 
takes to  apply  to  passage  beyond  the  corporate  limits  of  the 
borough,  it  is  tUtra  vires  the  municipality.  We  think,  however, 
there  is  no  merit  in  this  suggestion. 

The  prosecutor  was  a  trolley  company,  chartered,  and  pro- 
posing to  run  a  line  from  Asbury  Park  to  Belmar.  It  applied 
to  Bradley  Beach,  an  intermediate  municipality,  for  permission 
to  locate  its  tracks  through  that  borough.  That  municipality 
was  authorized  to  impose  lawful  restrictions  in  the  interest  of 
the  public.  The  other  municipalities  involved,  by  ordinances 
locating  the  tracks  of  the  line  in  question  through, their  respec- 
tive territories,  imposed  similar  restrictions,  so  that  the  terri- 
tory between  Belmar  and  Asbury  Park  constituted  one  fare  zone. 
•We  think  that  the  municipality  of  Bradley  Beach  might  legiti- 
mately conclude,  as  it  did,  that  the  "public  interest"  justified  it 
in  exacting,  as  a  condition  of  the  privilege  to  the  company  to 
operate  within  its  corporate  limits,  that  a  stated,  fajre  be  exacted 
over  a  given  territory,  notwithstanding  such  territory  is  partly 
P.U.R.1917B. 
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outside  its  corporate  limits.  It  is  unnecessary  for  the  borough 
in  upholding  its'  exactions  to  operate  beyond  its  boundaries.  It 
simply  requires  the  trolley  company,  as.  condition  of  its  contract, 
to  make  a  certain  agreement  with  reference  to  its  fare.  In  Eeed 
V.  Trenton,  80  N.  J.  Eq.  603,  85  Atl.  270,  the  ordinance  of  the 
city  of  Trenton  under  review  expressly  provided  that  *Hhe  rate 
of  fare  vdthin  the  present  limits  of  the  city  of  Trenton  for  each 
passenger  shall  be  3  cents,  and  outside  of  the  city  limits,  within 
a  radius  of  6  miles,  6  cents.^' 

It  was  not  intimated  either  by  the  chancellor  or  by  Ihe.  court 
of  error  and  appeals  that  the  5-cent  provision  applying  outside 
of  the  city  limits  was  for  that  reason  illegal.  On  the  contrary, 
the  chancellor  said  that  "the  power  of  the  city  to  impose  the  terms 
and  conditions  in  the  ordinance  contained  is  undoubted,"  andilie 
court  of  errors  and  appeals  seems  to  have  regarded  the  accept- 
ance of  an  ordinance  with  such  a  condition  as  a  contract  binding 
both  the  city  and  the  accepting  company.  What  the  court  decided 
was  that  the  company,  in  procuring  the  franchise  with  that  provi- 
sion from  the  city  of  Trenton,  did  not  and  could  not  bind  other 
companies.  It  was  not  intimated  or  suggested  that,  if  the  lines 
of  the  applicant  itself  had  extended  beyond  the  limits,  it  would 
not  have  been  bound  by  the  rate. 

In  Rice  v.  Detroit,  Y.  &  A.  A.  E.  Co.  122  Mich.  677,  48 
L.RA.  84,  81  N.  W.  927,  the  franchise  granted  by  the  township 
of  Dearborn  was  under  consideration.  The  franchise  provided 
for  the  sale  of  trip  tickets  on  cars  of  the  company  at  a  reduced 
rate  between  a  village  in  the  township  and  a  city  outside  the 
township.  Montgomery,  Ch.  J.,  said  at  page  679  of  122  Mich. : 
"We  have,  then,  a  case  in  which  defendant  is  operating  under  a 
franchise  imposing  a  duty  to  sell  5  tickets  for  60  cents,  good 
between  the  city  hall,  Detroit,  and  any  point  in  the  village  of 
Dearborn.  ...  It  is  contended  that  the  franchise  is  in 
force  only  within  the  territorial  limits  of  the  village,  and  does 
not  cover  territory  in  other  townships.  We  do  not  think  this 
contention  can  be  sustained.  The  franchise  is  in  the  nature  of  a 
contract,  and  imposes  obligations  upon  the.  company  which  those 
having  occasion  to  ride  from  Dearborn  to  Detroit  have  a  right 
to  enforce.  .  .  .  The  defendant  saw  fit  to  contract  with  the 
village  of  Dearborn  for  a  rate  outside  the  limits  of  the  village, 
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and  to  agree  that  tickets  should  be  sold  on  its  cars.  This  contract 
it  cannot  repudiate.'' 

A  somewhat  analogous  situation  is  dealt  with  in  Camden  & 
A.  E.  &  Transp.  Co.  v.  Briggs,  22  N.  J.  L.  623,  where  a  charter 
of  a  railroad  company  restricting  rates  to  be  charged  by  a  rail- 
road company  beyond  the  limits  of  the  state  was  sustained.  The 
reasoning  of  this  case,  as  well  as  of  Raritan  &  D.  B.  E.  Co.  v. 
Delaware  &  E.  Canal  Co.  18  N.  J.  Eq.  546,  is  applicable.  It  is 
common  knowledge  that  municipalities  frequently  make  exac- 
tions of  this  character,  and  they  are  not  to  be  vitiated  for  that 
reason. 

The  order  under  review  will  be  set  aside. 


NSW  YORK  SUPREME  COURT,  APPEIiliATE  DIVISIOX,  THIRD 

DEPARTMENT. 

PEOPLE  EX  EEL.  NEW  YOBK  &  NOETH  SHOEB  TEAC- 
TION  COMPANY 

V. 

PUBLIC  SEBVICE  COMMISSION  OP  NEW  YOBK,  SECOND 

DISTBICT. 

(—  App.  Dir.  — ,  162  N.  Y.  Supp.  406.) 

Constitutional  law '- Impairment  of  contract  ^^  Municipal  consent  to 
railway  operation. 

The  New  York  CommissionB  hare  power  under  §  40  of  the  Public 
Service  Commissions  Law,  to  increase  the  rate  of  fare  on  railroads  be- 
yond that  stipulated  in  the  consent  of  the  local  authorities  under  which 
the  right  to  construct  and  operate  it  was  granted;  since  §  18  of  article 
3  of  the  Ckmstitution,  requiring  such  consent,  does  not  authorize  the 
imposition  of  a  condition  which  would  deprive  the  legislature  through 
the  Commissions  of  the  right  to  exercise  the  power  vested  in  it  by  §  1 
of  the  same  article. 

(HowABD,  J.,  dissenting.) 

[December  28,  1916.] 

Cebtiorabi  on  relation  of  the  New  York  &  North  Shore  Trac- 
tion Company  againgt  the  New  York  Public  Service  Commission, 
Second  District,  to  review  its  action  in  denying  an  application 

to  increase  relator's  fare  between  certain  points  from  10  cents 
P.U.R.1917B. 
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to  16  cents ;  determination  annulled  and  proceeding  remitted  to 
Commission  for  further  action. 

Argued  before  Kellogg,  P.  J.,  and  Lyon,  Howard,  Woodward, 
and  Cochrane,  JJ. 

Appearances:  James  A.  MacElhinny,  of  New  York  city,  for 
relator;  Ledyard  P.  Hale,  of  Albany,  for  defendant 

Lyon,  J.,  delivered  the  opinion  of  the  court: 

In  March,  1907,  the  relator,  then  bearing  the  name  of  the 
Mineola,  Roslyn,  &  Port  Washington  Traction  Company,  ap- 
plied to  the  board  of  supervisors  of  Nassau  county.  New  York, 
and  to  the  board  of  highway  commissioners  of  the  town  of  North 
Hempstead,  in  that  county,  for  their  consent  that  said  traction 
company  construct,  maintain,  and  operate  an  electric  street  sur- 
face railroad  between  Mineola  and  Port  Washington,  in  said 
coimty  and  town.  Each  of  said  boards  granted  such  consent 
upon  certain  conditions,  which  said  traction  company  accepted 
and  covenanted  and  agreed  to  keep  and  perform.  One  of  such 
conditions  was  that  said  traction  company  and  its  successors 
should  not  charge  more  than  10  cents  for  a  continuous  trip  from 
Mineola  to  Port  Washington.  Concededly  the  local  authorities, 
in  attaching  such  condition,  did  not  act  under  any  authority 
delegated  to  them  by  the  legislature.  Following  obtaining  such 
consents,  the  relator  constructed  such  railroad,  and  has  since 
maintained  and  operated  the  same.  In  July,  1915,  the  relator 
applied,  alleging  in  its  petition  that  a  10-cent  fare  was  insuf- 
ficient to  give  a  reasonable  compensation  for  the  service  rendered 
and  was  unjust  and  unreasonable,  to  the  Public  Service  Commis- 
sion of  the  Second  District,  pursuant  to  §  49  of  the  Public  Serv- 
ice Commissions  Law,  for  a  determination  fixing  the  just  and 
reasonable  maximum  fare  to  be  charged  between  said  points. 
After  hearings  duly  had  the  Commission  denied  such  petition, 
and  also  denied  relator's  application  for  a  rehearing,  upon  the 
ground  that,  although  facts  were  alleged  which,  if  established, 
would  be  ample  to  warrant  granting  the  order  sought,  the  Com- 
mission was  without  power,  without  the  consent  of  the  local 
authorities,  to  increase  the  rate  of  fare  beyond  that  stipulated 

in  the  consent  under  which  the  right  to  construct  and  operate 
P.U.R.1917B. 
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the  railroad  was  granted.  From  such  denial  of  relator^s  peti- 
tion,  this  appeal  has  been  taken. 

Section  1  of  article  3  of  the  Constitution  of  the  state  of  New 
York  has*  provided  since  1846 :  "The  legislative  power  of  this 
state  shall  be  vested  in  the  senate  and  assembly." 

Section  18  of  the  same  article  has  provided  since  January  1, 
1875 :  "No  law  shall  authorize  the  construction  or  operation  of 
a  street  railroad  except  upon  the  condition  that  .  .  •  the 
consent  also  of  the  local  authorities  having  the  control  of  that 
portion  of  a  street  or  highway  upon  which  it  is  proposed  to  con- 
struct or  operate  such  railroad  be  first  obtained." 

Section  101  of  the  Eailroad  Law  (Laws  1890,  chap.  565), 
as  it  existed  at  the  time  said  consent  was  given,  provided :  "The 
legislature  expressly  reserves  the  right  to  regulate  and  reduce 
the  rate  of  fare  on  any  railroad  constructed  and  operated  wholly 
or  in  part  under  such  chapter  or  under  the  provisions  of  this 
article." 

This  section  was  continued  without  change  as  §  181  in  the 
Eailroad  Law  as  revised  and  amended,  and  made  chapter  49  of 
the  Consolidated  Laws  (Laws  1910,  chap.  481),  except  that 
there  was  added  thereto  the  clause:  "And  the  Public  Service 
Commission  shall  possess  the  same  power,  to  be  exercised  as  pre- 
scribed in  the  Public  Service  Commissions  Law." 

Section  49  of  the  Public  Service  Commissions  Law,  as  amend- 
ed and  revised  and  made  chapter  48  of  the  Consolidated  Laws 
(Laws  1910,  chap.  480),  provides:  "Whenever  either  Commis- 
sion shall  be  of  opinion,  after  a  hearing  had  .  •  •  that 
.  •  .  the  maximum  rates,  fares  or  charges,  chargeable  by  any 
.  .  •  street  raiboad  corporation  are  insufficient  to  yield  rea- 
sonable compensation  for  the  service  rendered,  and  are  unjust 
and  unreasonable,  the  Commission  shall  with  due  regard  among 
other  things  to  a  reasonable  average  return  upon  the  value  of  the 
property  actually  used  in  the  public  service  and  to  the  necessity 
of  making  reservation  out  of  income  for  surplus  and  contin- 
gencies, determine  the  just  and  reasonable  rates,  fares  and  charges 
to  be  thereafter  observed  and  in  force  as  the  maximum  to  be 
charged  for  the  service  to  be  performed,  notwithstanding  that  a 
higher  rate,  fare  or  charge  has  been  heretofore  authorized  by 

statute,  and  shall  fix  the  same  by  order  to  be  served  upon  all  com- 
P.U.R.1937B. 
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mon  carriers,  railroad  corporations  or  street  railroad  corpora- 
tions by  "whom  such  rates,  fares  and  charges  are  thereafter  to  be 
observed."     [Laws  1911,  chap.  546,  §  2.] 

The  authority  of  the  Public  Service  Commission  under  this 
section  is  not  confined  to  decreasing  the  rates  of  fare  charged  by 
a  railroad  corporation,  but  it  also  has  the  power  to  increase  the 
rates  of  fare.  People  eix  reL  Ulster  &  D.  E.  Co.  v.  Public  Serv- 
ice Commission,  171  App,  Div,  607,  P.U.R.1916E,  243,  156 
N.  T.  Supp.  1065,  affirmed  in  218  N.  Y.  643,  112  N.  E.  1071. 

Manifestly,  §§  1  and  18  of  article  3  of  the  Constitution  must 
be  read  together.  So  read,  the  legislature  is  prohibited  frcHn 
authorizing  the  construction  or  operation  of  a  street  railroad, 
except  upon  condition  that  the  consent  of  the  local  authorities 
be  first  obtained;  and  the  local  authorities  are  prdiibited  from 
attaching  conditions  to  the  consent  which  assume  to  r^ulate  the 
rate  of  fare,  for  the  reason  that  the  right  to  regulate  fares  to  be 
charged  by  public  service  corporations  is  essentially  a  legislative 
function.  People  ex  rel.  Bridge  Operating  Co.  v.  Public  Serv- 
ice Commission,  153  App.  Div.  129, 138  N.  T.  Supp.  434.  The 
general  legislative  power  is  absolute  and  unlimited,  except  as 
restrained  by  the  Constitution.  People  ex  rel.  Simon  v.  Brad- 
ley, 207  N.  T.  692,  101  N.  E.  766.  As  well  might  the  l^sla- 
ture  disregard  the  constitutional  rights  of  the  local  authorities, 
and  itself  assume  to  give  the  constitutional  consent,  as  the  local 
authorities  assume  the  constitutional  rights  of  the  senate  and 
assembly  to  legislate  regarding  the  rates  of  fare.  The  constitu- 
tional provision  regarding  giving  consent  is  a  restriction  upon  the 
legislature;  and  the  constitutional  provision  regarding  legislat- 
ing is  a  restriction  upon  the  local  authorities  in  the  matter  of 
attaching  conditions  fixing  rates  of  fare. 

Jt  was  held  in  Beekman  v.  3d  Ave.  E.  Co.  153  N.  T.  144,  152, 

47  N.  E.  277,  that  the  legislature,  in  virtue  of  its  general  power 

over  municipalities,  may  regulate  the  mode  and  manner  in  which 

the  consent  shall  be  given  by  the  authorities  having  the  control 

of  the  street,  and  may  prescribe  the  conditions  upon  which  it 

may  be  given,  and  that  all  these  matters  have  been  regulated  by 

statute.    It  was  held  in  New  York  v.  Bryan,  196  N.  T.  158, 

165,  89  N.  E.  469 :    ^'The  cons^t  of  the  municipal  authcxrities 

was  not  the  grant  of  an  independent  franchise,  like  the  deed  from 

the  owner  where  the  railroad  xuns  through,  private  property. 
P.U.R.1917B. 
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Not  only  the  franchise  to  be  a  corporation,  but  the  franchises 
granted  to  a  corporation  when  formed,  spring  from  the  state.  It 
is  the  elementary  definition  of  a  franchise  that  it  is  a  grant  from 
the  sovereign  power.  3  Kent  Com.  ^458;  Fanning  v.  D.  M. 
Osborne  &  Co.  102  K  Y.  441,  7  K  E.  307.  In  Beekman  v.  3d 
Ave.  E.  Co.  supra,  this  court  said :  The  authority  to  make  use 
of  the  public  streets  of  a  city  for  railroad  purposes  primarily 
resides  in  the  state,  and  is  a  part  of  the  sovereign  power,  and  the 
right  or  privilege  of  constructing  and  operating  railroads  in  the 
streets,  which  for  convenience  is  called  a  franchise,  must  always 
proceed  from  that  source,  whatever  may  be  the  agencies  through 
which  it  is  conferred.'  It  is  true  that,  since  the  adoption  of  the 
constitutional  amendment  of  1875,  no  act  of  the  legislature  can 
authorize  the  laying  of  railroad  tracks  in  the  streets  without  the 
consent  of  the  local  authorities;  but  that  in  no  way  modifies  the 
principle  that  the  grant  proceeds  from  legislative  authority.  The 
case  is  most  analogous  to  that  of  a  trustee  who  is  authorized  to 
convey  the  corpus  of  the  trust  only  with  the  consent  of  the  bene- 
ficiary. The  consent  of  the  beneficiary  is  necessary;  neverthe- 
less the  title  acquired  by  the  grantee  is  that  of  the  trustee,  and 
not  that  of  the  beneficiary.  Therefore  the  consent  of  the  city 
was  but  a  step  in  the  grant  of  a  single,  indivisible  franchise  to 
construct  and  operate  a  street  railroad." 

It  was  held  in  People  ex  rel.  South  Shore  Traction  Co.  v. 
Willcox,  196  N.  Y.  212,  89  N.  E.  459 :  "So  far  as  the  <5onsent 
of  the  municipal  authorities  to  the  construction  of  the  proposed 
line  may  be  limited  by  conditions  which  are  in  conflict  with  the 
provisions  of  the  Public  Service  Commissions  Law,  it  is  enough 
to  say  that  the  statute  must  prevail,  and  such  conditi(m3  are 
simply  nugatory." 

Th^  views  lead  to  the  conclusion  that  the  Public  Service 
Commission,  without  the  assent  of  the  local  authorities,  is  vested 
with  power  to  increase  the  rate  of  fare  on  relator's  railroad  be- 
tween Mineola  and  Port  Washington  bey(Hid  the  stipulated  rate, 
in  case  the  proofs  shall  warrant  the  decision  that  the  present 
rate  of  fare  is  insufficient  to  yield  reasonable  compensation  fol 
the  service  rendered,  and  is  unjust  and  unreasonable. 

The  determination  of  the  Public  Service  Commission  must  be 
ajcmuUed,  and  the  proceeding  remitted  to  it  for  further  action. 

All  concur,  except  Howard,  J.,  who  dissents. 
P.U.R.1917B.        61 
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NEW  YORK  PUBMC  SERVICE  COMBIISSION,  FIRST  DISTRICT. 

EEALTY  SUPERVISION  COMPANY 

V. 

EDISON  ELECTBIC  ILLUMINATING  COMPANY  OF 
BROOKLYN. 

[Case  No.  2156.] 

Dlacrimination  —  Bates  —  ConcesMona  —  Large   consumer  —  Eleo- 
tricity, 

1.  A  provieion  of  a  rate  schedule  which  permits  the  lessor  or  owner 
of  two  or  more  buildings  not  more  than  100  feet  apart  that  may  be 
served  from  one  service  to  combine  the  current  consumed  to  get  the 
benefit  of  a  lower  rate  constitutes  unjust  discrimination  against  the 
owner  or  lessor  of  a  single  building. 

Procedure  »^  Dismissal  of  com^plaint '^  Damuges, 

2.  A  complaint  against  a  utility  for  refusing  to  extend  its  con- 
junctional service  contract  to  complainant  must  be  dismissed  where 
the  utility  afterwards  canceled  that  part  of  its  rate  schedule,  since 
the  Commission  has  no  authority  to  award  damages. 

[December  20,  1916.] 

Complaint  against  alleged  refusal  to  extend  conjunctional 
service  contract  to  lessee  of  building  j  dismissed. 

[1]  Hayward,  Commissioner:  On  October  20th,  the  Realty 
Supervision  Company  complained  to  this  Commissicm  that  its 
principal,  Fulton  &  Elm  Leasing  Company,  had  been  refused 
service  by  the  Edison  Electric  Illuminating  Company  of  Brook- 
lyn under  the  so-called  "conjunctional  service  rider''  in  the  sched- 
ules of  that  company.  This  rider,  which  is  no  longer  included 
in  the  company's  schedules,  read  originally  as  follows:  "It  is 
further  understood  and  agreed  that  in  view  of  the  fact  that  the 
buildings  enumerated  in  this  contract  are  not  more  than  100 
feet  apart,  and  under  a  common  leasehold  (or)  ownership  and 
may  be  served  from  one  service,  the  current  required  for  them 
may  be  taken  collectively  in  determining  the  rate  to  which  the 
undersigned  is  entitled  under  this  contract" 

The  Fulton  &  Elm  Leasing  Company  is  and  has  been  the  lessee 

of  property  474  to  482  Fulton  street,  Brooklyn.    This  is  a  series 

of  adjoining  buildings  which  are  separated  by  party  walls  in  the 

front,  but  have  a  common  open  space  in  the  rear.     They  are 
P.U.R.1917B. 
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handled  as  one  building  by  the  lessee,  which  rents  the  stores  on 
the  street  to  various  tenants. 

On  August  16th,  the  Realty  Supervision  Company,  acting  as 
agent  for  the  Fulton  &  Elm  Leasing  Company  and  with  the  writ- 
ten consents  of  the  tenants  of  the  stores,  applied  to  the  Brooklyn 
Edison  Company  for  service  under  the  above  rider  to  the  end 
that  the  consumption  of  all  of  these  tenants  might  be  pooled  and 
a  wholesale  rate  obtained,  instead  of  the  rate  in  force  when  each 
tenant's  consumption  was  billed  separately. 

The  Edison  company  refused  to  make  the  change,  and  on 
August  25th  filed  a  new  schedule,  which  eliminated  the  word 
"leasehold"  from  the  rider,  said  new  schedule  becoming  effective 
on  September  25.  Hearings  on  the  complaint  were  held  before  me 
on  November  16  and  17,  when  it  was  urged  by  the  complainant 
that  it  was  unjust  to  discriminate  as  between  leaseholders  and 
owners,  and  that  the  rider  in  question  did  originally  and  should 
continue  to  apply  to  the  circumstances  of  this  case.  The  com- 
pany contended  that  this  rider  had  never  been  intended  to  cover 
the  situation  here  involved,  and,  on  November  20,  filed  a  new 
schedule  canceling  entirely  the  rider  in  question. 

By  this  action  of  the  company  the  questions  raised  by  com- 
plainant at  the  hearing  are  subordinated  to  the  question  of  the 
propriety  of  the  rider  itself,  and  whether  the  Commission  should 
insist  upon  its  retention. 

There  can  be  no  doubt  that  this  conjunctional  service  rider  in 
any  form  is  contrary  to  the  principle  of  "one  customer,  one 
service,  one  meter,"  which  has  been  insisted  upon  by  this  Com- 
mission as  the  only  principle  which  will  give  justice  to  all. 

In  regard  to  the  same  rider  which  was  contained  in  the  sched- 
ules of  the  New  York  Edison  Company,  I  said  in  my  dissenting 
opinion  (6  P.  S.  C.  R  (1st  Dist.  N.  Y.)  289,  at  p.  306) :  "I 
believe  it  to  be  highly  discriminatory  .  .  .  both  against  the 
larger  consumer  who  takes  the  same  amount  of  current  with  very 
much  less  service,  and  the  small  consumer  who  cannot  join  with 
his  neighbors  to  get  a  lower  rate.  ...  It  is  plain  that  the 
person  who  owns  numerous  buildings,  each  with  its  service  con- 
nection and  its  one  or  more  meters,  gets  a  great  deal  by  way  of 
service  and  facilities  that  another  customer,  consuming  a  like 
amount  of  current,  but  all  in  one  building  and  with  one  service, 
P.U.R.1917B. 
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does  not  get.  Moreover,  this  conjunctional  service  contract  is 
discriminatory  as  against  the  owner  or  lessee  of  a  small  building 
which  cannot  be  joined  under  such  a  provision.  He  is  forced  to 
compete  with  his  neighbor  in  the  same  type  and  size  of  a  build- 
ing and  is  penalized  in  his  electric  light  or  power  bill  because 
he  or  his  landlord  does  not  own  any  other  buildings  in  the  same 
block  and  within  100  feet.  If  there  were  some  appreciable  dif- 
ference in  the  cost  of  the  service  to  the  fortunate  owner  or  lessee 
of  several  buildings  which  would  come  within  this  rider,  or  if 
the  service  to  such  owner  or  lessee  could  be  rendered  with  appre- 
ciable economy  to  the  companies,  it  would  perhaps  be  proper 
that  the  owner  of  the  single  building  should  be  charged  more 
than  the  owner  of  three  or  four ;  but  where  the  owner  of  several 
buildings  receives  for  each  building  the  same  service  as  the  owner 
of  a  single  building,  it  is  certainly  discriminatory  to  allow  the 
consumption  in  such  buildings  to  be  joined  and  the  price  of  cur- 
rent reduced  thereby.'' 

[2]  On  the  same  grounds,  I  believe  that  the  Brooklyn  com- 
pany has  done  well  to  cancel  this  rider,  and  that  it  should  on 
no  account  be  reinstated. 

This  being  the  case,  the  questions  which  were  raised  at  the 
hearing  become  academic  in  so  far  as  this  Commission  is  con- 
cerned. Even  if  the  situation  involved  was  one  which  in  August 
entitled  complainant  to  service  under  this  rider, — ^which  I  serious- 
ly doubt, — ^we  would  be  without  authority  to  award  him  damages 
(Murphy  v.  New  York  0.  K.  Co.  170  App.  Div.  788,  156  N.  Y. 
Supp.  49). 

I  believe,  therefore,  that  the  complaint  should  be  dismissed. 


NEW  YORK  PUBIilC  SERVICE  COMMISSION,  FIRST  DISTRICT. 

TAXPAYERS'  ALLIANCE  OF  THE  BRONX 

V. 

NEW  YORK  CENTRAL  RAILROAD  COMPANY. 

[Case  No.  2149.] 

JEtates  —  Railroads  —  Cf>niniutation  —  Location. 

1.  Tho  mere  fact  that  the  situation  of  a  place  renders  access  of 
P.U.R.1917B. 
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commuters  to  rapid  transit  lines  difficult  does  not  justify  a  lower  rate 
or  a  form  of  commutation  different  from  that  in  force  on  other  parts 
of  the  line. 
Bates  ^  Railroads '-Cimtmutation  tickets  ^^  JHtne  limit. 

2.  A  railroad  company  should  not  be  required  to  make  c<Mnmuta- 
tion  tickets  good  for  sixty  days  instead  of  thirty,  since  such  a  rule 
would  take  the  service  out  of  the  commutation  class. 

Bates '^  Railroads '—Conttnutation'^  Thirty 'day  tickets, 

3.  A  railroad  company  should  not  be  required  to  issue  commuta- 
tion tickets  good  for  thirty  days  from  day  of  purchase,  where  the 
general  practice  is  to  issUe  commutation  for  calendar  months  only,  and 
the  shortness  of  the  distance  traveled  makes  quick  identification  of  the 
commutation  cards  necessary. 

[December  6,  1916.] 

Petition  for  extension  of  time  on  monthly  commutation 
tickets  from  one  to  two  months,  and  for  an  order  permitting  such 
tickets  to  be  purchased  any  day  of  the  month  with  a  possible 
reducticMi  in  the  price;  dismissed. 

[1]  Hodge,  Commissioner:  The  petition  of  the  Taxpayers' 
Alliance  of  the  Bronx  asked  the  New  York  &  Harlem  Kailroad 
Company  (New  York  Central  Railroad  Company)  to  extend  the 
period  of  time  in  which  to  present  monthly  commutation  tickets 
from  one  .to  two  months,  and  that  such  tickets  may  be  purchased 
any  day  of  the  month  with  a  possible  reduction  in  the  price. 
Very  little  evidence  was  presented  by  the  complainants,  and 
their  case  was  rested  on  the  theory  that,  because  of  the  geographi- 
cal situation  at  Woodlawn  and  because  of  the  difficulty  of  access 
to  rapid  transit  lines,  the  Woodlawn  commuters  should  be  given 
a  lower  rate  and  a  form  of  commutation  different  from  that  in 
force  on  any  other  part  of  the  line.  Woodlawn  is  a  little  more 
than  12  miles  from  Grand  Central  station.  The  monthly  charge 
for  a  62-ride  commutation  ticket  is  $5.90.  The  commutation 
is  in  the  form  of  a  card,  which  is  good  for  a  calendar  month  and 
which  is  punched  as  used.  At  the  expiration  of  the  month,  or 
when  the  62  rides  have  been  used,  the  card  ceases  to  be  valid. 
The  complainants  wish  to  have  the  card  either  good  for  two 
calendar  months  or  to  have  it  possible  to  purchase  the  card  on 
any  day  of  the  month,  and  to  be  good  for  thirty  days  from  pur- 
chase.    The  railroad  company  officials  explained  that,  owing  to 

the  short  distance  and  the  difficulty  ojf  examining  tickets,  it  was 
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essential  that  the  conductor  be  able  to  recognize  by  a  glance 
whether  a  commutation  ticket  had  or  had  not  expired.  Testi- 
mony was  given  showing  that  a  very  large  number  of  commuta- 
tion cards  had  been  seized  because  of  fraudulent  use  by  com- 
muters. 

A  comparison  of  the  Woodlawn  rate  with  the  rates  charged  by 
the  New  York  Central  and  by  other  railroads  for  about  the  same 
distance  convinces  me  that  the  rate  is  no  higher  than  the  average 
rate  from  New  York,  and  is,  if  anything,  a  little  below  the  aver- 
age of  many  stations  considered.  The  commutation  from  Ja- 
maica on  the  Long  Island  Bailroad  Company  to  the  Pennsylvania 
Terminal,  11.3  miles,  was  shown  to  be  $8.  Newark,  9  miles  from 
New  York,  had  a  $3.65  rate;  Elizabeth,  Spring  street  station  on 
the  Central  Railroad  of  New  Jersey,  12  miles,  has  a  $6  rate: 
Little  Ferry  on  the  New  York,  Susquehanna,  &  Western,  12  miles, 
has  a  $5.85  rate:  Passaic  Park  on  the  Erie  Railroad,  12  miles, 
has  a  $6.15  rate:  Brick  Church,  11.6  miles  on  the  D,  L.  &  W.,  has 
a  $6.10  rate. 

[2]  As  to  the  request  of  complainants  that  commutation 
tickets  be  good  for  sixty  days,  I  am  of  the  opinion  that  such  a 
rule  would  take  the  service  out  of  the  commutation  class.  The 
low  commutation  rate  is  based  on  the  principle  that  a  regular 
rider  who  uses  the  road  every  day  should  secure  a  low  rate  be- 
cause of  the  advantages  accruing  to  the  railroad  from  having 
regular  users  resident  upon  its  lines,  and  to  issue  a  commutation 
rate  to  a  man  who  made  a  round  trip  every  other  day  would  be 
no  more  or  less  than  selling  a  large  nimiber  of  tickets  wholesale 
at  a  low  rate.  This  form  of  transportation  is  offered  to  the  pub- 
lic in  the  form  of  family  or  50-trip  tickets,  though  the  rate  is 
much  higher  than  commutation  rates. 

[3]  The  third  and  last  request  of  the  complainant  is  that  the 
commutation  tickets  be  issued  on  any  day  of  the  month  desired 
by  the  rider,  good  for  thirty  days  from  that  day.  Although  the 
N.  Y.  N.  H.  &  H.  R.  R.  Co.  does  issue  a  commutation  ticket  good 
for  thirty  days  from  day  of  application,  I  am  convinced  that  the 
general  practice  is  to  issue  a  commutation  for  calendar  months 
only,  and  that,  in  the  case  of  the  New  York  Central  Railroad, 
the  shortness  of  the  ride  and  the  necessity  for  quick  identifica- 
tion of  the  cards  is  sufficient  reason  for  the  rule  as  to  the  begin- 
P.U.R.1917B. 
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ning  of  the  commutation  period.  The  N.  Y,  N.  H.  &  H«  B.  R. 
Co.  does  no  passenger  commutation  business  within  the  city  of 
New  York,  and  the  conductor  has  ample  time  to  examine  the 
ticket  books. 

For  the  reasons  given  above,  I  recommend  the  dismissal  of  the 
complaint 


OREGON  SUPREME  COURT. 

CITY  OP  WOODBURN 

V. 

PUBLIC  SERVICE  COMMISSION  et  aL 

(—  Or.  — ,  L.R.A.  — ,  — ,  161  Pac.  391.) 

Consiitutianal   Una  ^' Impairment   of   contract  ^'Change   of  rates'-^ 
Municipal  franchise, 

1.  No  unconstitutional  impairment  of  contract  results,  so  far  as 
the  city  is  concerned,  from  a  change,  by  the  state,  of  telephone  rates 
fixed  by  a  municipal  franchise,  where  the  state  never  devested  itself  of 
its  right  to  regulate  rates  of  public  utilities;  since  such  contracts  are 
deemed  subject  to  the  power  of  the  state  to  change  the  rates. 

Mates  ^' Regulation  ^' Potver  of  municipality, 

2.  A  constitutional  provision  granting  municipalities  power  to  en- 
act and  amend  their  charters,  and  adopt  local  or  special  laws,  docs  not 
confer  power  to  regulate  rates  of  public  utilities;  since  the  right  to 
regulate  rates  is  a  matter  of  general  concern,  and  does  not  pertain 
solely  to  local  municipal  affairs. 

Bates  ^  Regulation  ^  Power  of  state  ^  Municipal  franchise, 

3.  The  .legislature  may  confer  upon  an  administrative  Commission 
power  to  revise  telephone  rates  fixed  by  a  municipal  franchise,  where 
the  municipality  has  not  been  granted  express  power  to  fix  rates  for 
public  utilities. 

Orders  —  Validity  —  Technical  omission. 

4.  Failure  of  the  Public  Service  Commission  to  file  the  statement 
of  valuation  with  the  city  recorder  as  required  by  §  10  of  the  Oregon 
Public  Utility  Act  does  not  affect  the  validity  of  an  order  increasing 
telephone  rates  above  those  fixed  by  a  municipal  franchise;  since  the 
right  to  make  the  order  did  not  depend  up<m  the  filing  of  the  valuation 
statement,  and  moreover  §  75  of  the  act  provides  that  technical  omis- 
sions are  immaterial. 

[December  5,  1916.] 

In  banc.    Appeal  by  defendant  from  a  decree  of  Circuit  Court 
P.U.R.1917B. 
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of  Marion  County,  Wm.  Galloway,  Judge,  in  favor  of  plaintiff 
in  a  suit  to  vacate  an  order  of  the  Public  Service  Commission  in- 
creasing telephone  rates  above  those  fixed  in  a  municipal  fran- 
chise; reversed  and  suit  dismissed. 

Appearances:  Charles  L.  MoNary,  of  Salem,  for  appellant 
Western  Telephone  Company;  J.  O.  Bailey,  Assistant  Attorney 
General  (Geo.  M.  Brown,  Attorney  General,  on  the  brief),  for 
appellant  Public  Service  Commission^  Geo.  G.  Bingham,  of 
Salem,  and  Blaine  McCord,  of  Woodbum,  for  respondent. 

Statement  by  Harris,  J. : 

The  city  of  Woodbum  was  incorporated  by  an  act  of  the  legis- 
lative assembly  in  1889 ;  but,  on  June  30, 1909,  the  legal  electors 
of  the  city  exercised  tiie  right  of  home  rule  conferred  by  §  2  of 
article  11  of  the  state  Constitution,  and  amended  their  charter 
by  enacting  that  the  common  council  shall  have  authority  "to 
grant  franchises  in,  throng  and  upon  the  streets  of  the  city  for 
public  uses  and  public  benefits  f  and  "to  regulate  and  control  or 
prohibit  the  placing  of  poles  for  electric  lights  or  other  purposes, 
and  the  suspension  of  electric  and  other  wires  along  on  cross 
streets  of  said  city,  and  to  require  any  or  all  already  placed  or 
suspended,  either  in  limited  districts  or  throughout  the  entire 
city,  to  be  removed,  or  to  be  placed  in  such  manner  as  it  may 
designate  beneath  the  surface  of  the  streets  or  sidewalks.'^ 

In  October,  1910,  the  common  council  granted  by  ordinance, 
and  the  United  Telephone  Company  accepted,  a  franchise  which 
permitted  the  company  and  its  successors  to  construct  and  main- 
tain telephone  poles  and  wires  along  the  streets  of  Woodbum. 
One  section  of  the  franchise  fixed  the  monthly  maximum  rates 
to  be  charged  for  telephones.  A  telephone  plant  was  installed  by 
the  United  Telephone  Company,  but  afterwards  the  franchise 
and  plant  owned  by  it  were  transferred  to  the  Western  Telephone 
Company,  a  corporation,  and  the  present  owner.  The  company 
has  extended  its  lines  beyond  the  boundaries  of  Woodbum,  and 
it  renders  service  to  patrons  who  reside  without,  as  well  as  to 
customers  who  live  within,  the  city  limits.  In  July,  1915,  the 
Western  Telephone  Company  applied  to  the  Public  Service  Com- 
mission for  permission  to  increase  the  telephone  rates.     After 

giving  due  notice  to  both  the  company  and  the  city,  a  public  hear- 
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ing  was  held,  and  the  Commission  ordered  that  the  company  be 
permitted  to  increase  its  rates  on  condition  that  the  applicant 
avoid  dnpKcation  by  eifecting  a  consolidation  of  its  system  with  a 
competing  telephone  plant,  which  was  then  occupying  the  same 
territory.  The  two  telephone  plants  were  consolidated,  and  then 
on  December  1,  1915,  the  Public  Service  Commission  directed 
that  the  Western  Telephone  Company  charge  a  specified  schedule 
of  rates.  The  charges  specified  in  this  schedule  were  greater  than 
the  rates  fixed  in  the  franchise,  and  for  that  reason  the  city  then 
commenced  a  suit  to  vacate  the  order  made  by  the  Public  Service 
Commission,  and  to  enjoin  the  Western  Telephone  Company 
from  charging  any  greater  rates  than  those  named  in  the  fran- 
chise which  had  been  granted  by  the  city  of  Woodburn.  After  a 
trial  the  circuit  court  vacated  the  order  of  the  Commission,  and 
enjoined  the  company  from  exacting  any  charges  in  excess  of  the 
amounts  specified  in  the  franchise.  Both  the  Public  Service 
Commission  and  the  Western  Telephone  Company  appealed. 

Harris,  J.,  delivered  the  opinion  of  the  court : 
The  decree  appealed  from  is  predicated  upon  the  argument 
that  the  Public  Service  Commission  was  without  power  to  per- 
mit the  telephone  company  to  charge  urban  customers  more  than 
the  rates  named  in  the  franchise,  which  the  city  had  granted  prior 
to  the  creation  of  the  Public  Service  Commission.  Before  pro- 
ceeding with  the  discussion,  attention  will  be  called  to  some  of 
the  provisions  of  the  legislation  which  was  designed  to  clothe  the 
Commission  with  authority  to  fix  the  rates  to  be  charged  for 
telephone  service.  An  act  to  define  public  utilities  and  to  pro- 
vide for  rate  regulation  was  passed  by  the  legislative  assembly 
in  1911  (Laws  1911,  chap.  279)  ;  but  upon  the  filing  of  a  petition 
in  the  oflBce  of  the  secretary  of  state  the  measure  was  referred  to 
the  legal  voters  of  the  state  at  the  regular  general  election  on 
November  5,  1912,  when  they  approved  the  act  by  a  majority 
vote,  and  afterwards  on  November  29,  1912,  the  governor  pro- 
claimed that  the  measure  was  the  law  of  the  state.  Laws  1913, 
p.  9.  The  Public  Utility  Act  is  similar  to  the  legislation  which 
has  been  adopted  in  most  of  the  states,  and  confers  upon  the  Com- 
mission the  power  to  regulate  telegraph,  telephone,  street  rail- 
road, heat,  light,  water,  and  power  plants  so  that  a  safe  and  ade- 
quate service  may  be  rendered  to  the  public  at  reasonable  and 
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sufficient  rates.  The  term  "public  utility''  embraces  every  owner 
operating  a  telephone  plant  for  the  public,  "and  whether  said 
plant  or  equipment  or  part  thereof  is  wholly  within  any  town  or 
city,  or  not."  §  1.  Power  to  regulate  public  utilities  is  con- 
ferred upon  a  Commission  which  was,  at  that  time,  called 
the  Eailroad  Commission  of  Oregon  (§6),  but  is  now  known  as 
the  Public  Service  Commission  of  Oregon.  Laws  1915,  chap. 
241.  Every  public  utility  is  required  to  furnish  adequate  and 
safe  service,  and  unjust  or  unreasonable  charges  ^e  prohibited. 
The  Commission  may  hold  a  hearing  (§  42),  on  the  complaint 
of  patrons  that  the  rates  being  charged  are  unreasonable  or  un- 
justly discriminatory  (§  41),  or  on  the  complaint  of  any  public 
utility  "as  to  any  matter  affecting  its  own  product  or  service" 
(§  46),  or  an  investigation  may  be  made  on  the  motion  of  the 
Commission  (§  45) ;  and  "if,  upon  such  investigation,  any  rates 
•  •  .  shall  be  found  to  be  unjust,  unreasonable,  insufficient, 
or  unjustly  discriminatory  .  .  .  the  Commission  shall  have 
power  to  fix  and  order  substituted  therefor  such  rate  or  rates, 
.  •  •  as  shall  be  just  and  reasonable  .  •  •  (§  ^) ;  ^t^^j 
furthermore,  the  Commission  "shall  determine  and  by  order  fix 
reasonable  rate  or  rates,  ...  in  lieu  of  those  found  to  be 
unjust,  imreasonable,  insufficient,  or  unjustly  discriminatory 
.  .  .  "  (§  51).  The  power  of  a  municipality  to  r^ulate 
utilities  is  provided  for  by  §  61,  which  declares  that  "every  mu- 
nicipality shall  have  power — (1)  To  determine  by  contract,  ordi- 
nance or  otherwise  the  quality  and  character  of  each  kind  of 
product  or  service  to  be  furnished  or  rendered  by  any  public 
utility  furnishing  any  product  or  service  within  said  munici- 
pality and  all  other  terms  and  conditions  not  inconsistent  with 
this  act  upon  which  such  public  utility  may  be  permitted  to 
occupy  the  streets,  highways  or  other  public  property  within  such 
municipality  and  such  contract,  ordinance  or  other  determination 
of  such  municipality  shall  be  in  force  and  prima  facie  reason- 
able. Upon  complaint  made  by  such  public  utility  or  by  any 
qualified  complainant  as  provided  in  §  41,  the  Commission  shall 
set  a  hearing  as  provided  in  §  42  and  if  it  shall  find  such  contract, 
ordinance  or  other  determination  to  be  unreasonable,  such  con- 
tract, ordinance  or  other  determination  shall  be  void.    Provided, 

however,  that  no  ordinance  or  other  municipal  regulation  shall 
P.U.R.1917B. 
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be  reviewed  by  the  Commission  under  the  provisions  of  this  sec- 
tion which  was  prior  to  sudi  review  enacted  by  the  initiative  or 
which  was  prior  to  such  review  referred  to  and  approved  by  the 
people  of  said  municipality  or  while  a  referendum  thereon  is 
pending/' 

In  brief,  the  facts  present  a  situation  where  the  legal  voters 
of  the  dij  amended  their  municipal  charter  and  conferred  upon 
the  common  council  authority  to  grant  franchises  in  the  streets 
for  public  benefits;  the  council  exercised  this  chartered  power, 
and  granted  a  franchise  to  a  telephone  company,  the  rates  to  be 
charged  to  be  fixed  by  the  terms  of  the  franchise;  subsequently 
the  Public  Utility  Act  was  passed  by  the  legislative  assembly, 
and  then  referred  to  all  the  voters  of  the  state,  who  approved  the 
measure  at  a  general  election;  and,  finally,  upon  the  application 
of  the  telephone  company,  the  Public  Service  Commission,  act- 
ing imder  the  authority  of  the  Public  Utility  Act,  specified  a 
schedule  of  rates  to  be  charged  by  the  telephone  OMupany,  and 
die  city  is  now  complaining  because  those  rates  exceed  the  charges 
fixed  in  the  franchise. 

The  ultimate  question  for  decision  is  whether  the  Public  Serv- 
ice Commission  was  lawfully  empowered  to  specify  rates  differ- 
ent from  those  fixed  by  the  terms  of  the  franchise*  Throughout 
the  discussion  it  must  be  borne  in  mind  that  the  state,  acting 
through  the  Public  Service  Commission,  is  a  party  to  this  suit, 
and  consequently  judicial  precedents,  arising  out  of  controversies 
between  none  but  the  immediate  parties  to  a  franchise,  are  not 
controlling  here.  Moreover,  the  present  juncture  does  not  call 
for  a  decision  of  the  relative  rights  of  the  grantor  and  grantee 
of  a  franchise  as  between  themselves.  Furthermore,  the  very 
purpose  of  this  litigation  is  to  determine  whether  the  state  has 
in  fact  empowered  Woodburn  to  fix  a  schedule  of  rates  which 
the  state  could  not  afterwards  dhange,  and  hence  we  must  also 
distinguish  all  those  judicial  utterances  which  followed  a  finding 
that  the  state  had  actually  conferred  upon  a  city  the  power  un- 
alterably to  fix  the  rates  to  be  charged  by  the  grantee  of  a  fran- 
chise. 

Power  to  govern  men  and  things  is  inherent  in  government, 
and  when  an  owner  devotes  his  property  to  a  use  in  which  the 
public  has  an  interest,  he  must  submit  to  be  regulated  and  con- 
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trolled  by  the  public  for  the  common  good.  Munn  v.  Illinois, 
94  U.  S.  113,  24  L.  ed.  77 ;  German  Alliance  Ins.  Co.  v.  Lewis, 
233  U.  S.  389,  58  L.  ed.  1011,  L.E.A.1915C,  1189,  34  Sup.  Ct. 
Rep.  612.  The  right  to  regulate  the  rates  to  be  charged  by  a 
public  utility  inheres  in  the  power  to  govern.  The  regulation 
of  rates  for  the  purpose  of  promoting  the  health,  comfort,  safety, 
and  welfare  of  society  is  an  exercise  of  the  police  power,  and  is 
therefore  an  attribute  of  sovereignty.  Hudson  County  Water 
Co.  V.  McCarter,  209  U.  S.  349,  52  L.  ed.  828,  28  Sup.  Ct.  Eep. 
529,  14  Ann.  Cas.  660;  Yeatman  v.  Towers,  126  Md.  513, 
P.TJ.E.1915E,  811,  95  Atl.  158;  Benwood  v.  Public  Service 
Commission,  75  W.  Va.  127,  L.R.A.1915C,  261,  83  S.  E.  295; 
State  ex  rel.  Webster  v.  Superior  Ct.  67  Wash.  37,  L.R.A.1915C, 
287,  120  Pac.  861,  Ann.  Cas.  1913D,  78;  Idaho  Power  &  Light 
Co.  V.  Blomquist,  26  Idaho,  222,  141  Pac.  1083.  Being  an  in- 
herent element  of  sovereignty,  the  whole  sum  of  this  police  power 
may,  for  the  purposes  of  this  suit,  be  regarded  as  having  been 
primarily  and  .originally  lodged  in  the  state ;  and,  without  at- 
tempting to  decide  whether  the  state  can  relinquish  any  part  of 
the  police  power  to  cities  so  as  to  be  deprived  of  the  right  to 
resume  the  relinquished  power,  we  shall  now  seek  to  ascertain 
whether  the  police  power,  to  the  extent  of  the  right  to  regulate 
rates,  passed  from  the  sovereignty  when  the  franchise  was  ac- 
cepted by  the  telephone  company.  The  inquiry  involves  two 
general  questions:  (1)  The  effect  of  the  franchise  when  con- 
sidered by  itself;  and  (2)  the  result  effected  by  the  franchise 
when  considered  with  relation  to  the  city  and  state. 

[1]  If  the  franchise  is  deemed  to  be  a  contract  between  the 
city  and  telephone  company,  then  the  mere  fact  that  it  was  made 
prior  to  the  enactment  of  the  public  utility  statute,  and  before 
the  state  attempted  to  regulate  the  rates,  does  not  debar  the  state 
from  increasing  the  rates  fixed  in  the  contract  between  the  par- 
ties, for  the  reason  that  the  law  wrote  into  it  a  stipulation  by  the 
city  that  the  state  could,  at  any  time,  exercise  its  police  power 
and  change  the  rates ;  and  therefore,  when  the  state  does  exercise 
its  police  power,  it  does  not  work  an  impairment  of  any  obliga- 
tion of  the  contract.  The  immediate  parties  to  the  frandiise 
must  contract  with  reference  to  the  right  of  the  government  to 

exercise  its  inherent  authority.  The  governed  cannot,  by  con- 
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tract,  forestall  the  resuscitation  of  a  dormant  police  power  by 
the  government;  and  therefore,  unless  the  state  actually  devested 
itself  of  the  right  to  exercise  its  police  power,  the  agreement  by 
which  the  city  and  company  specified  the  rates  was  made  subject 
to  the  right  of  the  state  to  change  them.  Louisville  &  N.  E.  Co. 
V.  Mottley,  219  U.  S.  467,  57  L.  ed.  297,  34  L.E.A.(N.S.)  671, 
31  Sup.  Ct.  Eep.  265 ;  Union  Dry  Goods  Co.  v.  Georgia  Public 
Service  Corp.  142  Ga.  841,  L.E.A.1916E,  358,  83  S.  E.  946 ; 
Yeatman  v.  Towers,  126  Md.  513,  P.U.E.1915E,  811,  95  Atl. 
158 ;  Minneapolis,  St.  P.  &  S.  Ste.  M.  E.  Co.  v.  Menasha  Wooden 
Ware  Co.  159  Wis.  130,  L.E.A.1915F,  732,  150  N.  W.  411 ; 
Portland  E.  Light  &  P.  Co.  v.  Eailroad  Commission,  229  U.  S. 
397,  57  L.  ed.  1248,  33  Sup.  Ct.  Eep.  820;  Hudson  County 
Water  Co.  v.  McCarter,  209  U.  S.  349,  52  L.  ed.  828,  28  Sup. 
Ct  Eep.  529,  14  Ann.  Cas.  560;  Benwood  v.  Public  Service 
Commission,  75  W.  Va.  127,  L.E.A.1915C,  261,  83  S.  E.  295; 
State  ex  rel.  Webster  v.  Superior  Ct.  67  Wash.  37,  L.E.A.1915C, 
287,  120  Pac.  861,  Ann.  Cas.  1913D,  78. 

We  now  come  to  a  consideration  of  the  result  brought  about  by 
the  franchise  when  viewed  in  connection  with  the  authority  of 
the  city  and  state.  The  city  argued  that  §  2  of  article  11  of  the 
state  Constitution  granted  to  Woodburn,  and  at  the  same  time 
took  from  the  legislative  assembly,  the  right  to  legislate  con- 
cerning the  regulation  of  rates.  When  examining  the  contention 
urged  by  the  municipality,  we  must  not  lose  sight  of  the  fact 
that  the  right  to  regulate  rates  by  changing  them  from  time  to 
time  as  the  welfare  of  the  public  may  require  is  essentially  a 
police  power ;  and,  since  the  right  to  regulate  rates  is  an  inherent 
element  of  sovereignty,  when  seeking  to  ascertain  whether  this 
part  of  the  police  power  has  been  conferred  upon  the  city,  either 
with  or  without  limitation,  we  are  constantly  governed  by  the 
rule  that  the  delegation  of  the  sovereign  right  to  regulate  rates 
must  be  dear  and  express,  and  all  doubts  must  be  resolved  against 
the  city.  Home  Teleph.  &  Teleg.  Co.  v.  Los  Angeles,  211  U.  S. 
265,  53  L.  ed.  176,  29  Sup.  Ct  Eep.  50;  Milwaukee  Electric 
R.  &  Light  Co.  V.  Eailroad  Commission,  238  TJ.  S.  174,  59  L. 
«d.  1254,  P.U.E.1915D,  591,  35  Sup.  Ct.  Eep.  820;  Benwood 
V.  Public  Service  Commission,  75  W.  Va.  127,  L.KA.1915C, 

361,  83  S.  E.  295;  State  ex  rel.  Webster  r.  Superior  Ct.  67. 
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Wash.  37,  L.RA.1915C,  287,  120  Pac.  861,  Ann.  Cas.  1913D, 
78 ;  Manitowoc  v.  Manitowoc  &  N.  Traction  Co.  145  Wis.  13, 
140  Am.  St.  Eep.  1056,  129  N.  W.  925.  Quoting  from  Charles- 
ton Consol.  R.  &  Lighting  Co.  v.  Charleston,  92  S.  C.  127,  75 
S.  E.  390:  "The  state's  power  to  regulate  by  compulsion  the 
charges  of  public  service  corporations  is  one  of  such  vast  and  in- 
creasing importance  to  the  public  that  the  courts  will  not  attrib- 
ute to  the  state  the  intention  to  part  with  it  or  to  delegate  it 
unless  the  intention  is  clearly  and  unmistakably  expressed.'' 

Unless  the  right  to  exercise  the  police  power  of  regulating 
rates  is  referable  to  an  unmistakable  grant,  the  prices  specified 
in  the  franchise  are  not  exempt  from  interference  by  the  legis- 
lative assembly.  The  city  is  relying  upon  §  2  of  article  11  of  the 
state  Constitution  as  amended  in  1906,  and  which,  so  far  as  it  is 
now  material,  is  here  quoted:  "Corporations  may  be  formed 
under  general  laws,  but  shall  not  be  created  by  the  legislative 
assembly  by  special  laws.  The  legislative  assembly  shall  not 
enact,  amend,  or  repeal  any  charter  or  act  of  incorporation  for 
any  municipality,  city,  or  town.  The  legal  voters  of  every  city 
and  town  are  hereby  granted  power  to  enact  and  amend  their 
municipal  charter,  subject  to  the  Constitution  and  criminal  laws 
of  the  state  of  Oregon.     .     .     .'^ 

Much  of  the  printed  brief  submitted  for  the  Public  Service 
Commission  is  devoted  to  an  argument  lliat  the  legislative  as- 
sembly is  Aot  prohibited  from  enacting  any  general  law,  though 
it  has  the  effect  of  amending  city  charters.  The  instant  contro- 
versy, however,  does  not  make  it  necessary  to  determine  whether 
the  legislative  assembly  is  prohibited  from  passing  general,  as 
well  as  special,  laws  which  affect  city  diarters ;  and  hence,  waiv- 
ing the  question  and  without  attempting  to  foreclose  debate,  it 
will  be  assumed  that  this  investigation  is  governed  by  the  prevail- 
ing opinion  in  Kalich  v.  Knapp,  73  Or.  558,  142  Pac.  594,  146 
Pac.  22,  where  a  majority  of  the  court  ruled  that  the  legislative 
assembly  is  prohibited  by  §  2  of  article  11  of  the  state  Constitu- 
tion from  amending  city  charters  by  special  or  by  general  laws. 

[2]  While  the  Constitution  grants  to  a  city  the  right  to  enact 
and  amend  its  charter,  and  simultaneously  prohibits  the  legis* 
Jative  assembly  from  enacting,  amending,  or  repealing  any  char- 
ter for  any  city,  nevertheless,  neither  the  grant  nor  the  prohibi- 
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tion  includes  any  subjects  except  those  *^at  are  purely  local  and 
municipal  in  character"  (Kalich  v.  Eiiapp,  supra),  or,  as  is 
stated  in  Branch  v.  Albee,  71  Or.  188,  205,  142  Pac.  598,  the 
authority  of  the  cities  is  not  extended  ^'over  subjects  that  are  not 
properly  municipal  and  germane  to  the  purposes  for  which  mu- 
nicipal corporations  are  formed.  We  use  the  word  ^municipal' 
as  signifying  what  belongs  to  a  city.'' 

In  Coleman  v.  La  Grande,  73  Or.  521,  525,  144  Pac.  468, 
this  court  ruled  that  "by  granting  and  reserving  to  the  people  of 
municipalities  the  power  to  enact  and  amend  their  charters  and 
adopt  local  or  special  laws,  the  state  has  not  surrendered  her 
sovereignty  to  the  municipalities.  Within  their  boundaries  cities 
are  clothed  with  power  to  regulate  matters  purely  local.  How- 
ever, a  cily  is  not  constituted  as  a  sovereignty  as  r^ards  all  mat- 
ters of  legislation,  but  is  still  to  a  certain  extent  a  mere  agency 
of  the  state  of  which  it  is  a  part  Beyond  such  municipal  bound- 
aries and  in  matters  of  general  concern  not  pertaining  solely  fb 
local  municipal  affairs,  cities  are  amiable  to  the  general  laws 
of  the  state,  which  do  not  infringe  upon  the  right  of  cities  to  local 
self-government  This  is  so  whether  such  laws  are  enacted  by 
the  legislature  or  by  the  people  of  the  state  at  krge." 

The  right  to  regulate  rates  is  a  matter  of  general  concern,  and 
does  not  pertain  solely  to  local  municipal  affairs.  Portland  H. 
Light  &  P.  Co.  V.  Portland  (D.  C.)  210  Fed.  667.  It  is  true  that 
the  regulation  of  the  rates  for  telephones  in  Woodbum  may  not 
immediately  affect  the  pocketijooks  of  all  the  people  of  the  whole 
state  any  more  than  does  the  prosecution  of  a  person  in  a  justice 
court  for  assault  and  battery,  when  taken  alone  and  by  itself,  di- 
rectly affect  all  the  people  of  the  whole  state,  and  yet  the  state  is 
just  as  much  interested  in  promoting  the  comfort  and  general 
welfare  of  aU  the  people  as  in  preserving  peace  for  all  the  people. 
In  these  modern  times,  when  the  activities  of  puoUc  utilities  are 
not  always  confined  to  a  single  city,  the  people  are  especially  con- 
cerned in  the  r^ention  of  the  right  to  adjtist  rates  to  changing 
ccmditions,  so  that  no  person  may  be  discriminated  against  and 
all  may  receive  adequate  service  at  reasonable  rates,  and  at  the 
same  time  affording  suiBcient  returns  to  the  public  utility.  The 
state  guards  its  right  to  regulate  rates  so  vigilantly  that  specific 

authority  is  necessary  to  compel  a  surrender  of  this  element 
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of  sovereignty,  and  in  the  language  of  the  Supreme  Court  of 
the  United  States:  "The  general  powers  of  a  municipality  or 
of  any  other  political  subdivision  of  the  state  are  not  sufficient" 
Home  Teleph.  &  Teleg.  Co.  v.  Los  Angeles,  211  TJ.  S.  265,  63 
L.  ed.  176,  29  Sup.  Ct.  Eep.  60 ;  Milwaukee  Electric  R.  &  Light 
Co.  V.  Railroad  Commission,  238  U.  S.  174,  69  L.  ed.  1254, 
P.U.R.1915D,  691,  35  Sup.  Ct.  Rep.  820. 

The  power  to  regulate  rates  does  not  appertain  to  the  govern- 
ment of  a  city;  it  is  not  municipal  in  character;  nor  is  it  even  an 
incident  to  a  grant  of  authority  to  enact  or  amend  a  charter  for  a 
city  or  town.  State  ex  rel.  Webster  v.  Superior  Ct.  67  Wash.  37, 
L.R.A.1915C,  287,  120  Pac.  861,  Ann.  Cas.  1913D,  78.  The 
language  appearing  in  State  ex  rel.  Garner  v.  Missouri  &  K, 
Teleph.  Co.  189  Mo.  83,  88  S.  W.  41,  is  peculiarly  applicable 
here,  and  for  that  reason  we  quote  extensively  from  the  reported 
opinion:  "Until  the  adoption  of  our  Constitution  in  1875  all 
cities  in  the  state  derived  their  charter  powers  from  the  gen- 
eral assembly,  and  therefore  whatever  was  contained  in  a  city 
charter  had  the  full  force  of  a  legislative  enactment.  But  under 
that  Constitution  cities  of  certain  descriptions  were  authorized  to 
frame  their  own  charters.  A  charter  framed  under  that  clause 
of  the  Constitution  within  the  limits  therein  contemplated  has  a 
force  and  effect  equal  to  one  granted  by  an  act  of  the  lep»- 
lature.  But  it  is  not  every  power  that  may  be  essayed  to 
be  conferred  on  the  city  by  such  a  charter  that  is  of  the  same 
force  and  effect  as  if  it  were  conferred  by  an  act  of  the  general 
assembly,  because  the  Constitution  does  not  confer  on  the  city  tiie 
right  ...  to  assume  all  the  powers  that  the  state  may  exer- 
cise within  the  city  limits,  but  only  powers  incident  to  its  munici- 
pality, yet  the  legislature  may,  if  it  should  see  fit,  confer  on  the 
city  powers  not  necessary  or  incident  to  the  city  government. 
There  are  governmental  powers,  the  just  exercise  of  which  is  es- 
sential to  the  happiness  and  well-being  of  the  people  of  a  particu- 
lar city,  yet  which  'are  not  of  a  character  essentially  appertain- 
ing to  the  city  government.  Such  powers  tiie  state  may  reserve 
to  be  exercised  by  itself,  or  it  may  delegate  them  to  liie  city,  but 
until  so  delegated  they  are  reserved.  The  words  in  the  Constitu- 
tion, 'may  frame  a  charter  for  its  own  government,'  mean  may 
F.U.R.1917B. 
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frame  a  charter  for  the  government  of  itself  as  a  city,  including 
all  that  is  necessary  or  incident  to  the  government  of  the  munici- 
pality, but  not  all  the  power  that  the  state  has  for  the  protection 
of  the  rights  and  regulation  of  the  duties  of  the  inhabitants  in 
the  city,  as  between  themselves.  .  .  .  The  regulation  of  prices 
to  be  charged  by  a  corporation  intrusted  with  a  franchise  of  a 
public  utility  character  is  within  the  sovereign  power  of  the  state 
that  grants  the  franchise  or  that  suffers  it  to  be  exercised  within 
its  borders,  and  that  power  may  be,  with  wisdom  and  propriety, 
conferred  on  a  municipal  corporation,  but  it  is  not  a  power  ap- 
pertaining to  tiie  government  of  the  city,  and  does  not  follow  as 
an  incident  to  a  grant  of  power  to  frame  a  charter  for  a  city  gov- 
ernment.'* 

[3]  The  right  of  the  state  to  regulate  rates  by  compulsion  is 
a  police  power,  and  must  not  be  confused  with  the  right  of  a 
city  to  exercise  its  contractual  power  to  agree  with  a  public  serv- 
ice company  upon  the  terms  of  a  franchise.  The  exercise  of  a 
power  to  fix  rates  by  agre^nent  does  not  include  or  embrace  any 
portion  of  the  power  to  fix  rates  by  compulsion.  When  Wood- 
bum  granted  the  franchise  to  the  telephone  company,  the  city  ex- 
ercised its  municipal  right  to  contract,  and  it  may  be  assumed 
that  the  franchise  was  valid  and  binding  upon  both  parties  imtil 
such  time  as  the  state  chose  to  speak ;  but  the  city  entered  into 
the  contract  subject  to  the  reserved  right  of  the  state  to  employ 
its  police  power  and  compel  a  change  of  rates,  and  when  the  state 
did  speak,  the  municipal  power  gave  way  to  the  sovereign  power 
of  the  state.  Benwood  v.  Public  Service  Commission,  75  W.  Va. 
127,  L.R.A.1916C,  261,  88  S.  E.  295;  State  ex  re],  Webster  v. 
Superior  Ct.  supra;  Monroe  v.  Detroit,  M.  &  T.  Short  Line  R. 
Co.  187  Mich.  364,  P.U.R.1915E,  326, 153  K  W:  669;  Manito- 
woc V.  Manitowoc  &  N.  Traction  Co.  145  Wis.  13,  140  Am.  St. 
Rep.  1056, 129  N.  W.  925 ;  Charleston  Consol-  R.  &  Lighting  Co. 
V.  Charleston,  92  S.  C.  127,  75  S.  E.  390;  Duluth  Street  R.  Co. 
V.  Railroad  Commission,  161  Wis.  245,  P.U.R1915D,  192,  152 
N.  W.  887;  California-Oregon  Power  Co.  v.  Grants  Pass  (D. 
C.)  203  Fed.  173.  Other  instructive  cases  are:  North  Wild- 
wood  V.  Public  Utilities  Comrs.  88  N..J.  L.  81,  P.U.R.1916B, 
77,  95  Atl.  749 ;  Worcester  v.  Worcester  Consol.  Street  R.  Co. 
196  TJ.  S.  539,  49  L.  ed.  591,  25  Sup.  Ct  Rep.  327;  Dawson  v. 
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Dawson  Teleph.  Co.  137  Ga.  62,  72  S.  E.  508 ;  Kenosha  v.  Ken- 
osha Home  Teleph.  Co.  149  Wis.  338,  135  N.  W.  848;  BeUevne 
V.  Ohio  Valley  Water  Co.  245  Pa.  114,  91  Atl.  236;  State,  Phil- 
lipsburg,  Prosecutor,  v.  Public  Utility  Comrs.  85  N.  J.  L.  141, 
88  Atl.  1096. 

The  power  to  fix  rates  by  compulsion  as  distinguished  from  the 
power  to  fix  rates  by  agreement  is  not  granted  to  cities  or  towns, 
nor  is  the  right  of  the  legislative  assembly  to  legislate  upon  that 
subject  curbed,  by  §  2  of  article  11  of  the  state  Constitution,  be- 
cause in  its  essence  it  is  neither  a  municipal  power  nor  an  inci- 
dent to  a  pure  municipal  power,  and  therefore,  even  under  the 
inile  announced  by  the  majority  opinion  in  Kalich  v.  Ejiapp,  73 
Or.  558,  142  Pac.  594,  145  Pac.  22,  the  legislative  assembly  was 
not  prohibited  from  making  the  Public  Utility  Act  applicable  to 
urban  as  well  as  extraurban  territory.  The  defendants  have  vig- 
orously contended  that  approval  of  the  Public  Utility  Act  by  the 
vote  of  the  people  made  the  measure  valid,  even  thou^  it  be  con- 
ceded that  the  act  would  be  invalid  without  the  approval  of  the 
electorate.  It  will  not  be  necessary,  however,  to  decide  whether 
a  measure  passed  by  the  legislative  assembly  is  validated  when  re- 
ferred to  the  people  and  approved  by  them,  when  in  the  absence 
of  such  reference  and  approval  the  measure  would  be  invalid  be- 
cause of  the  prohibition  contained  in  §  2  of  article  11 ;  and  we 
therefore  leave  this  question  open  for  future  consideration. 

The  city  has  limited  the  inquiry  to  the  question  of  whether  the 
Commission  possessed  the  necessary  power  to  change  rates,  and 
hence  we  are  not  now  concerned  with  the  amount  or  reasonable- 
ness of  the  rates.  Our  conclusion  is  that  the  Public  Service  Com- 
mission, as  the  representative  of  the  state,  had  lawful  authority 
to  change  the  telephone  rates. 

[4]  Any  failure  of  the  Commission  to  file  the  statement  of 
valuation  mentioned  in  §  10  does  not  aflEect  the  validity  of  the 
order  involved  in  the  appeal.  The  right  to  make  the  order  did 
not  depend  upon  filing  the  statement  of  valuation  with  the  city  re- 
corder ;  and,  moreover,  §  75  of  the  Public  Utility  Act  provides 
that  no  order  of  the  Commission  shall  be  declared  illegal  "for  any 
omissicm  of  a  technical  nature  in  respect  thereto." 

The  decree  of  the  Circuit  Court  is  reversed,  and  the  suit  is 

*  dismissed. 
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PEINNSTLVANIA  PUBIiIO  SERVIOB  OOMMISSION. 

JAMES  A.  WHITCOMB 

v. 

DUQUESNE  LIGHT  COMPANY. 

[Complaint  Docket  No.  630.] 

Constitutional  law -^  Bates  in  excess  of  schedule  ^  Prior  contract. 

1.  A  public  service  corporation  must  charge  a  consumer  the  rate 
to  which  he  is  entitled  according  to  the  tariff  filed  with  the  Commis- 
sion, notwithstanding  a  contract  for  a  higher  rate  which  was  to  con- 
tinue from  year  to  year. 

Reparation^ Set'Off  ^ Electric  service  to  distinct  property, 

2.  An  undercharge  for  electricity  furnished  to  one  property  cannot 
be  imposed  as  a  set-off  in  a  proceeding  to  recover  an  overcharge  for 
service  furnished  a  separate  and  distinct  property,  although  both  prem- 
ises are  occupied  by  the  same  person. 

[December  13,  1916.] 

Complaint  demanding  reparation  for  an  overcharge  for  elec- 
tricity; complainant  held  entitled  to  reparation  in  the  sum  of 

$72. 

Alcorn,  Commissioner :  The  complainant  alleges  that  the  re- 
spondent has  overcharged  him  for  electric  light  from  July  1, 
1914,  to  April  1,  1916,  the  sum  of  $110.67.  The  complainant 
carries  on  business  as  the  Baltimore  Dairy  Lunch,  and  one  of 
his  places  was  at  408  Wood  street  in  the  city  of  Pittsburgh  county 
of  Allegheny,  Pennsylvaiiia.  He  claims  that  he  was  charged 
the  said  sum  in  excess  of  what  should  have  been  charged  him  for 
the  lighting  of  the  premises  at  408  Wood  street. 

In  answer  to  this  complaint,  the  respondent  avers  that  the  said 
complainant  entered  into  a  contract  March  19,  1913,  with  the  re- 
spondent for  one  year  for  the  supply  of  electric  current  at  408 
Wood  street,  and  that  this  contract  remained  in  force  until  a  new 
contract  was  executed  February  15,  1915;  that  the  amount  the 
complainant  was  required  to  pay  was  in  accordance  with  this  con- 
tract, and  that  there  was  no  overcharge.  The  basis  of  the  com- 
plaint is  that  from  July  1,  1914,  to  the  time  the  new  contract 
went  into  force,  namely,  April  1,  1916,  the  complainant  was 
charged  the  sum  of  $110.67,  in  excess  of  what  should  have  been 
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charged  him,  he  daiming  that  the  same  terms  given  to  him  after 
April  1,  1916,  he  should  have  received  from  July  1,  1914.  ' 

The  restaurant  at  408  Wood  street,  in  the  city  of  Pittsburg, 
was  opened  some  time  in  1913,  about  the  time  the  electric  light 
was  introduced,  or  the  contract  of  March  19,  1913,  entered  into. 
At  that  time  the  complainant,  or  his  agent,  could  not  have  any 
knowledge  of  what  might  be  the  consumption  of  electric  current 
The  complainant  gave  no  authority  to  his  agent  to  sign  any  con- 
tract, but  the  agent  did  sign  the  contract  drawn  up  by  the  re- 
spondent and  which  was  required  to  be  signed  before  the  current 
would  be  turned  on.  The  terms  of  the  contract  were  therefore 
made  up  by  the  respondent. 

[1]  The  respondent  filed  with  the  Public  Service  Commission 
its  schedule  of  rates  to  go  into  effect  July  1,  1914.  The  complain- 
ant states  that  he  did  not  know  of  this  new  schedule  until  visited 
by  a  representative  of  the  respondent  some  time  in  November, 

1915,  and  in  pursuance  of  that  visit  a  new  contract  was  made  be- 
tween the  complainant  and  the  respondent  dated  February  15, 

1916.  The  original  contract  was  for  one  year,  and  was  to  con- 
tinue from  year  to  year.  It  provided  for  a  minimum  monthly 
payment  of  $30  and  a  demand  of  2^  kilowatts  at  4  cents  per  kilo- 
watt net.  The  contract  of  1916  provided  for  a  minimum  monthly 
payment  of  $21,  a  2-kilowatt  demand,  and  4^  cents  net  per  kilo- 
watt. The  complainant  claims  that  the  terms  of  the  contract 
which  the  company  made  vrfth  him  in  February,  1916,  could 
have  been  given  to  him  when  this  tariff  went  into  effect  in  July, 
1914,  and  that  since  that  date  until  April,  1916,  he  has  been  over- 
charged the  sum  of  $110.67.  The  statement  attached  to  the  re- 
spondent's answer  shows  that  if  the  complainant  had  been 
charged  from  July,  1914,  at  the  same  rate  as  he  is  now  being 
charged,  he  would  have  paid  $109.65  less  than  he  did  pay.  But 
the  respondent  answers  that  the  bills  rendered  him  until  April, 
1916,  were  in  accordance  with  his  contract. 

According  to  the  tariff  filed  by  the  respondent  to  be  effective 
July  1,  1914,  the  demand  and  price  per  kilowatt  hour  in  accord- 
ance with  his  contract  entitled  him  to  a  minimum  of  $26.  He 
was  charged  by  the  respondent  until  a  new  contract  went  into 
force,  namely,  April  1,  1916,  the  minimum  of  $30  per  month; 
and  it  appears  that  for  eighteen  months  of  the  twenty-one  montiis 
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between  July  1,  1914,  and  April  1,  1916,  his  bills  at  the  rate  of 
4  cents  per  kilowatt  hour  net  were  very  much  below  the  minimum 
of  $30,  and  also  below  the  minimum  of  $26  per  month. 

A  public  service  corporation  must  charge  all  consumers  of  the 
same  class  at  the  same  rate.  This  complainant  is  therefore  en- 
titled to  be  charged  the  same  as  all  other  consumers  in  the  same 
<5lass  with  him.  The  respondent  therefore  should  have  allowed 
this  complainant  from  July  1,  1914,  until  the  new  contract  went 
into  effect,  the  minimum  of  $26  in  accordance  with  its  tariff 
£led.  Had  the  complainant  been  so  charged  he  would  have  paid 
to  the  respondent  for  that  period  the  sum  of  $72  less  than  he  did 
pay,  so  that  there  was  an  overcharge  of  $72  for  which  the  com- 
plainant is  now  entitled  to  reparation. 

[2]  As  against  this  claim  the  respondent,  in  the  nature  of  a 
set-off,  in  its  answer  avers  that  the  complainant  occupied  in  the 
■city  of  Pittsburg  two  other  places,  namely,  407  Fourth  avenue 
and  708  Smithfield  street;  and  that  the  contracts  under  which 
the  current  was  furnished  to  those  properties  was  more  favor- 
able to  the  complainant  than  the  tariff  filed  by  the  respondent 
effective  July  1,  1914;  and  that  the  complainant  paid  less  to  the 
respondent  under  his  contracts  as  to  those  properties  than  he 
would  be  required  to  pay  under  the  tariff  filed.  It  is  not  neces- 
sary to  make  any  further  reference  to  this  claim,  as  the  Commis- 
sion is  of  the  opinion  that  the  properties  are  separate  and  dis- 
tinct, though  occupied  by  the  same  person;  and  that  in  this  pro- 
eeeding  the  Commission  cannot  consider  the  relations  between  the 
complijjnant  and  the  respondent  as  to  any  other  property  than 
this  one  in  question,  namely,  408  Wood  street,  that  being  the  only 
one  before  us  in  this  complaint. 

The  statement  accompanying  this  report  shows  the  amount  of 
consumption,  the  amount  calculated  under  the  contract,  and  the 
amount  that  should  have  been  collected  in  accordance  with  the 
tariff  filed  between  July  1,  1914,  and  April  1,  1916,  and  that 
the  excess  paid  to  the  respondent  was  $72.  The  Commission  is  of 
the  opinion  that  the  said  complainant  is  therefore  entitled  to  repa- 
ration in  the  sum  of  $72,  and  it  is  ordered  that  the  said  amount, 
with  interest  thereon  from  April  1,  1916,  be  paid  by  the  said 

respondent  to  the  said  complainant. 
P.U.R.1917B. 
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G.  E.  DELONG  et  al. 

V. 

LEHIGH  VALLEY  RAILROAD  COMPANY. 
[Complaint  Docket  No.  876.] 

MadroadS'-^Sfnoke  and  noise -^  Jurisdiction  of  Commission.     . 

Hie  Pennsylyania  Public  Servioe  Commisaioa  has  no  power  to 
order  a  railroad  company  to  abate  unnecessary  smoke  and  noise  in  the 
operation  of  railroad  locomotives  to  the  annoyance  of  citizens  residing 
in  the  vicinity  of  a  station  and  tracks. ' 

[December  20,  1916.] 

Complaint  as  to  unnecessary  smoke  and  noise  in  the  operation 
of  railroad  locomotives;  dismissed. 

Ainey,  Chairman:  The  evidence  submitted  in  support  of  the 
complaint  in  the  above-entitled  matter  tends  to  establish  that  citi- 
zens residing  in  the  vicinity  of  the  railroad  tracks  and  station  of 
the  Lehigh  Valley  Railroad  Company  at  Tunkhannock,  Wyoming 
county,  are  considerably  annoyed  by  volumes  of  smoke  emitted 
by  passing  and  standing  locomotives.  They  are  also  disturbed 
by  noises  incident  to  the  coaling  and  caring  for  these  locomotives, 
particularly  during  the  night  hours.  The  smoke  is  described  as 
a  dense  black  smoke  from  bituminous  coal  carried  to  and  settling 
upon  properties  of  near-by  residents. 

The  Commission  is  convinced  that,  without  much  difficulty, 
the  railroad  company  might  modify  its  methods  of  coaling  and 
housing  locomotives  at  Tunkhannock  to  the  relief  of  the  com- 
plainants and  other  citizens,  but  the  law  under  which  the  Com- 
mission is  organized  does  not  vest  in  it  jurisdiction  over  such 
matters  and  it  is,  therefore,  without  power  to  grant  the  relief 
prayed  for.    In  the  circumstances  presented  the  complaint  must 

be  dismissed,  and  an  order  will  be  issued  accordingly. 
P.U.R.1917B. 
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COMMEBCIAL  CLUB  OF  CITY  OF  MITCHELL  et  a 

V. 

CHICAGO,  MILWAUKEE,  &  ST.  PAUL  BAILWAY  COMPANY 

et  al. 

[F-64.1 

Parties '^Commercial  club -^  Physioal  connection  of  railroads. 

1.  A  city  commercial  chib  is  a  prop^  party  to  a  proceeding  to 
compel  railroads  to  establish  and  maintain  trade  connections  in  a  city 
under  the  South  Dakota  statute  (Sess.  Laws  1911,  %  38,  chap.  207). 

Constitutional  law '^  Due  process '^  Equal  protection  of  lairs  — Jftail* 
road  trade  connections. 

2.  Railroad  companies  are  not  deprived  of  property  without  due 
process  of  law  and  without  just  compensation,  nor  denied  the  equal 
protection  of  the  laws  by  the  requirement  of  the  South  Dakota  stat- 
ute (Laws  1911,  §  38,  chap.  207)  for  track  connections  and  facilities 
for  tlie  intercliange  of  cars  and  traffic  between  railroads  where  demanded 
by  public  convenience,  such  statute  making  it  the  duty  of  the  Rail- 
road Commissioners,  upon  ordering  connection,  to  prescribe  by  reason- 
able rules  and  regulations  how  the  connection  and  transfer  of  traffic 
and  the  return  of  cars  shall  be  made,  and  to  prescribe  the  compensa- 
tion to  be  made  by  one  carrier  to  another  for  the  use  of  its  tracks, 
equipment,  or  terminal  facilitiee,  where  such  use  it  required. 

Service '^  Railroads '^  Physical  conne4^ion. 

3.  No  general  rule  may  be  laid  down  as  to  when  an  administrative 
board  may  or  may  not  require  common  carriers  to  install  connecting 
tracks  for  the  interchange  of  freight  and  cars,  as  the  determination  of 
that  question  must  depend  upon  all  the  circumstances  of  each  particular 
case. 

Service  —  Railroads  —  Physical  connection  —  Factors  to  he  considered, 

4.  In  determining  whether  railroads  should  be  required  to  estab- 
lish track  connections  for  the  interchange  of  cars  and  traffic  at  a  par- 
ticular point,  consideration  should  be  given  to  the  public  convenience, 
the  saving  in  time  and  expense  to  shippers,  the  volume  of  traffic,  the 
importance  of  the  place  as  a  distributing  center,  the  creation  of  new 
business  due  to  the  opening  up  of  new  territory  to  shippers,  the  revenue 
to  the  carriers,  and  the  cost  of  constructing  and  maintaining  the  track. 

Slervice  —  Railroads  —  Physical  connection  —  Compensation. 

5.  Railroads  cannot  successfully  urge  against  the  establishment  of 
track  connections,  that  the  rates  and  switching  charges  for  the  transfer 
of  cars  and  freight  would  be  unremunerative,  where  the  statute  provid- 
ing for  track  connections  makes  it  the  duty  of  the  Railroad  Commis- 
sioners to  prescribe  reasonable  rates  for  the  transfer  of  freight,  and  rea- 
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Bonable  rules  for  the  transfer  and  return  of  equipment  upon  ordering 
connections  to  be  established. 
Service '^  Jurisdiction  of  Commission '^Connecting  tracJc, 

6.  The  distance  between  two  railroads  at  a  place  where  physical 
connection  is  desired  is  not  more  than  a  mile,  so  as  to  deprive  the 
South  Dakota  Commission  of  jurisdiction  to  order  it,  where  the  actual 
distance  between  the  tracks  at  their  nearest  approach  is  less  than  a 
mile,  and  it  is  feasible  to  build  a  connecting  track  less  than  a  mile  long, 
although  the  plan  desifed  by  the  railroad  calls  for  a  remoter  connection 
and  requires  a  track  more  than  a  mile  in  length. 

Service '^  Jurisdiction  of  Com.mission'^  Physical  connection  between 
railroads  —  Eminent  domain. 

7.  That  the  Raiboad  ComnusBionars  have  no  power  to  exerdBe  the 
right  of  eminent  domain  to  condeom  property  for  a  right  of  way  for  a 
connecting  track  between  railroads  does  not  prevent  them  from  directing 
the  railroads,  having  such  power,  to  construct  and  maintain  such  a 
track. 

Valuation 'litems    chargeable    to    capital '^ Expense    of    connecting 
trach  between  railroads. 

8.  The  expense  of  building  a  connecting  track  between  two  rail- 
roads for  the  interchange  of  cars  and  freight  is  a  proper  charge  to 
capital  account  upon  which  the  railroads  are  entitled  to  earn  a  return. 

[August  22,  1916.] 

Complaint  alleging  that  defendant  railroads  should  estab- 
lish and  maintain  a  connecting  track  for  the  interchange  of  cars 
and  freight ;  order  directing  the  railroads  to  construct  a  connect- 
ing track  at  their  joint  expense,  with  leave  granted  to  apply  to 
the  Commission  to  determine  tiie  portion  of  the  expense  to  be 
paid  by  each  company. 

Dougherty,  Commissioner:  The  complaint  in  this  case, 
executed  on  behalf  of  the  Commercial  Club  by  its  president  and 
secretary,  and  by  Mr.  F,  J.  Herrick  and  Mr.  T.  J.  Morgans  as 
individuals,  asks  for  the  construction  and  putting  into  operation 
between  respondents'  lines  of  railway  in  the  city  of  Mitchell  of 
a  connecting  track  and  running-track  connections  for  the  inter- 
change of  cars  and  freight  between  their  respective  lines. 

The  defendants  answer  separately,  and  deny  that  the  local  con- 
ditions are  such  as  to  require  the  construction  of  a  connecting 
track  at  Mitchell,  and  allege  that  the  track  would  be  very  expen- 
sive in  its  construction,  and  the  business  to  be  handled  insufficient 
to  justify  the  expenditure  of  this  sum  of  money. 

Subsequently  the  respondents  filed  amended  answers,  in  which, 
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after  reiterating  the  allegations  in  the  original  answers  contained, 
they  allege  that  the  law  conferring  jurisdiction  on  the  Board  to 
compel  the  construction  of  connecting  tracks  is  unconstitutional/ 
null,  and  void  in  that  it  and  the  action  of  the  complainants  there- 
under seeks  to  take  the  property  of  respondents  without  due  proc- 
ess of  law  and  without  just  compensation,  and  denies  to  respond- 
ents .the  equal  protection  of  the  law.  They  also  allege  that  the 
real  object  of  the  complaint  is  to  secure  the  issuance  of  an  order 
which' would  operate  to  fix  a  joint  tariff  lowering  the  aggregate  of 
the  local  rates  of  the  carriers,  which  would  likewise  have  the  ef- 
fect of  reducing  their  revenue  and  place  an  unlawful  burden  up- 
on interstate  commerce;  that  the  tracks  of  respondents  do  not 
cross  each  other  at  Mitchell ;  that  the  distance  between  said  roads 
is  over  one  mile ;  that  a  right  of  way  would  need  to  be  acquired  if 
track  connections  were  ordered ;  that  it  would  be  necessary  to  in- 
stitute condemnation  proceedings  for  the  acquirement  of  this 
right  of  way ;  that  the  Board  of  Railroad  Commissioners  of  this 
state  IS  without  authority  or  jurisdiction  to  condemn  a  right  of 
way  or  to  compel  its  condemnation ;  that  the  construction  of  the 
track  and  roadbed  necessary  to  connect  the  said  roads  would  in- 
volve a  vast  expenditure  of  money,  to  wit,  $15,000 ;  that  the  large 
amount  required  for  the  construction  of  a  connection  is  wholly 
unwarranted,  and  so  large  that  the  business  and  traffic  would  be 
wholly  uni'emunerative,  and  not  compensatory,  and  would  oper- 
ate as  a  confiscation  of  respondents'  property;  that  there  is  no 
public  demand  and  no  sufficient  warrant  for  the  track  connection 
at  Mitchell,  and  the  convenience  of  the  public  would  be  wholly  in- 
sufficient to  justify  the  expenditure  of  such  a  large  sum  of  money. 
In  addition,  the  Chicago,  Milwaukee,  &  St.  Paul  Railway 
Company  alleges  that  the  point  of  connection  proposed  is  within 
the  Hastings  &  Dakota  Division,  while  Mitchell  is  upon  and  a 
part  of  the  Iowa  &  Dakota  Division,  and  the  movement  of  trains 
at  the  proposed  point  of  connection  is  handled  by  the  train  de- 
spatcher  at  Aberdeen ;  that  the  proposed  point  of  connection  is  be- 
tween stations,  and  not  at  any  station,  and  would  involve  the  es- 
tablishment of  a  telegraph  office  at  the  junction  point  and  the 
employment  of  an  operator  there  to  protect  the  movement  of 
switch  engines  against  regular  trains ;  that  according  to  the  aver- 
ments of  the  complaint  and  the  actual  facts  involved,  the  object 
P.U.R.IOHB. 
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sought  to  be  accomplished  is  that  of  relieving  shippers,  in  whole 
or  in  part,  from  strictly  local  cartage  or  teaming,  with  the  end  in 
view  of  having  railroad  transportation  performed  for  nominal 
switching  charge,  which  in  every  instance  would  be  noncompensa- 
tory to  the  carriers  where  no  line-haul  earnings  accrue  therefrom; 
that  the  connection,  if  constructed,  would  afford  to  its  corespond- 
ent extensive  and  valuable  shipping  facilities  in  receiving  and  de- 
livering freight  to  and  from  Mitchell  to  and  from  common  points 
of  shipment,  and  that  such  use  of  its  terminal  facilities  would  con- 
stitute a  taking  of  its  property  without  due  process  of  law  and 
give  its  corespondent  an  undue  advantage  in  its  business  as  a 
common  carrier  over  the  answering  respondent,  which  at  great 
expense  had  acquired  lands  in  the  city  of  Mitdiell  for  terminal 
purposes,  upon  which  there  has  been  constructed  and  erected  and 
established  various  industries  and  loading  facilities  calling  for 
the  annual  expenditure  of  large  sums  of  money  for  maintenance, 
taxation,  and  other  purposes ;  that  its  corespondent  has  no  corres- 
ponding facilities,  industries,  or  trackage  in  Mitchell ;  and,  while 
it  would  derive  great  and  vast  benefit  from  a  track  connection, 
the  answering  respondent  would  derive  no  benefit  or  revenue 
therefrom. 

There  have  been  three  hearings  in  this  case,  and  every  oppor- 
tunity has  been  afforded  to  both  the  complainants  and  respond- 
ents to  present  every  fact  material  to  the  issues  according  as  they 
were  advised.  At  the  hearings  the  complainants  appeared  by  the 
president  and  secretary  of  the  Mitchell  Commercial  Club,  and 
Mr.  William  Herbert,  attorney  for  complainants.  With  Mr. 
Herbert,  by  request,  also  appeared  Mr.  Oliver  E.  Sweet,  counsel 
for  the  Board.  The  Chicago,  Milwaukee,  &  St.  Paul  Railway 
Company  (hereinafter  referred  to  as  the  "St.  Paul  company") 
appeared  by  Mr.  William  G.  Porter,  its  solicitor,  and  Mr.  Ed- 
ward L.  Grantham,  its  assistant  solicitor.  The  Chicago,  St.  Paul, 
Minneapolis,  &  Omaha  Eailway  Company  appeared  by  Mr. 
James  Sheean,  its  general  solicitor,  and  by  Mr.  Richard  L.  Ken- 
nedy, its  general  attorney. 

[1]  When  the  case  was  first  called  for  trial,  we  were  met  by  an 
objection  from  respondents  to  the  introduction  of  any  testimony 
in  support  of  the  complaint,  "for  that  the  Commercial  Club  of 
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the  City  of  Mitchell  has  no  capacity  to  institute  a  proceeding  or 
to  begin  an  action,  and  for  the  further  reason  that  the  statute  pro- 
vides that  all  actions  and  proceedings  must  be  brought  in  the 
name  of  the  real  party  in  interest;  and  it  appears  from  the  peti- 
tion on  file  that  the  petitioner  or  complainant  is  not  a  party  in  in- 
tereet,  nor  can  it  in  any  way  or  manner  be  financially  interested 
in  the  propositions  presented,  but  on  the  face  of  the  complaint  it 
shows  that  it  was  brought  in  the  interest  of  other  parties  not  par- 
ties to  the  proceeding,  and  the  action  cannot,  therefore,  be  main- 
tained." 

At  the  ekwe  of  the  testimony  in  the  case,  an  elaborate  motion 
to  dismiss  was  entered  on  the  record.  This  motion  covers  prac- 
tically the  same  ground  set  up  in  the  amended  answers.  Some  of 
the  all^ations  ccmtained  in  the  amended  answers,  as  well  as  the 
grounds  stated  in  the  motion  to  dismiss,  assume  as  established 
facts  which  are  not  sustained  by  the  evidence  in  this  record. 

General  jurisdiction  over  common  carriers  is  conferred  upon 
this  Soaxd  by  chapter  207  of  the  Session  Laws  of  1911,  which 
is  a  codification  of  the  provisions  of  chapter  110  of  the  Laws  of 
1897,  which  are  included  in  the  1903  Kevised  Political  Code  as 
§§  431-473.  The  original  provision  regarding  track  connections 
was  contained  in  §  39  of  chapter  110  (§  468,  1903  Political 
Code)  in  the  following  language:  "All  railroad  corporations 
shall  at  all  points  of  connection,  crossing  or  intersection  with  the 
roads  of  other  corporations  •  •  •  whenever  ordered  by  the 
Bailroad  Commission,  so  unite  and  connect  the  tracks  of  said  sev- 
eral corporations  as  to  permit  the  transfer  from  the  track  of  one 
corporation  to  the  other  of  loaded  or  unloaded  cars  designed  for 
transpOTtation  upon  both  roads." 

The  legislature  at  its  tenth  session  passed  chapter  212  of  the 
Laws  of  1907,  covering  the  duty  of  carriers  to  establish  connec- 
tions between  lines  of  railway,  including  connecting  tradra  and 
through  joint  rates,  and  conferring  upon  the  Board  of  Bailroad 
Commissioners  jurisdiction  to  enforce  the  provisions  thereof.  At 
the  twelfth  session  of  the  legislature  there  was  passed  chapter 
207,  which  contains  the  provisions  which  were  at  the  time  of  the 
filing  of  complaint  and  are  now  in  effect,  covering  the  question 
of  connections  by  railway  companies,  including  track  connections 

and  joint  through  rates.  Section  16  of  that  statute  provides  as 
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follows:  "Any  person,  firm,  corporation  or  association,  or  any- 
mercantile,  agricultural  or  manufacturing  society,  or  any  body 
politic,  commercial  club^  board  of  trade  or  municipal  organiza- 
tion, c<Hnplaining  of  anything  done  or  omitted  to  be  done  by  any 
common  carrier  subject  to  the  provisions  of  this  article  in  con- 
travention of  the  provisions  thereof,  may  apply  to  said  Board  by 
petition,  which  shall  briefly  state  the  facts,''  etc.  Section  38  of 
this  chapter  provides  as  follows :  "All  common  carriers  subject 
to  the  provisions  of  this  act  shall  provide  at  all  pointo  of  con- 
nection, crossing  or  intersection  and  in  all  cities,  towns  and  vil- 
lages where  any  two  or  more  railroads  or  commcai-^carriers  enter 
or  pass  through,  where  the  distance  between  sm* -railroads  or 
common  carriers  shall  not  exceed  1  mile,  ample  facilities  by  track 
coimections  for  transferring  any  cars  used  in  ihe  regular  business 
of  their  respective  lines  of  road  from  their  lines  or  tracks  to 
those  of  any  other  oommon  carrier  whose  lines  or  track  may  con- 
nect with,  cross  or  intersect  their  own  or  whose  line  or  track  may 
enter  or  pass  through  the  same  city,  town  village  at  a  diistance  of 
not  exceeding  1  mile  apart,  and  shall  provide  equal  and  reason- 
able facilities  for  the  interchange  of  cars  and  traffic  between  their 
respective  lines  and  for  the  receiving,  forwarding  and  delivering 
of  passengers,  property  and  cars  to  and  from  their  several  lines 
and  those  of  other  common  carriers  connecting  therewith,  and 
shall  not  discriminate  in  their  rates  or  charges  between  such  con- 
necting lines  or  on  property  coming  over  such  lines,  but  this 
shall  not  be  construed  as  requiring  any  common  carriei^  to  fur- 
nish for  another  common  carrier  its  tracks,  equipments  or  term- 
inal facilities  without  reasonable  compensation.''  In  ad- 
dition to  the  provision  contained  in  §  16,  as  to  who  may  be 
proper  parties  in  any  complaint  before  this  Board,  §  38  also  pro- 
vides that  "it  shall  be  the  duty  of  the  Board  of  Bailroad  Commis- 
sioners of  this  state,  and  the  said  Board  is  hereby  empowered  and 
directed,  upon  application  of  any  person  or  persons  interested,  to 
enforce  the  provisions  of  this  chapter  by  directing  the  manner  in 
which  commcMi  carriers  shall  provide  facilities  for  transferring 
cars,  property  or  passengers  from  one  road  to  another.  ... 
For  the  purpose  of  making  an  order  requiring  railway  companies 
to  unite  and  connect  their  traois  as  herein  provided,  ike  Board  of 

Railroad  Commissioners  may  employ  an  engineer  to  survey  the 
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# 
place  of  the  proposed  intersection  and  make  a  plat  of  the  ground 

and  furnish  specifications  to  be  followed  by  said  companies  which 
may  be  incorporated  into  and  made  part  of  the  order  requiring 
such  connecting  tracks  to  be  built" 

The  provision  last  quoted  covers  all  of  the  matters  referred  to 
in  §  38,  and  is  in  addition  to  the  provision  contained  in  §  16.  It 
is  cumulative  to  the  other  provisions  contained  in  the  chapter, 
and  was  evidently  inserted  through  an  excess  of  caution.  It  is 
our  conclusion,  therefore,  tliat  the  Commercial  Club  of  the  City 
of  Mitchell,  even  in  the  absence  of  the  other  two  complainants, 
was  a  proper  party  complainant  for  the  purpose  of  obtaining  the 
relief  sought  under  the  complaint  in  this  proceeding. 

[2]  We  come  now  to  the  questions  raised  by  the  answer  and 
the  motion  to  dismiss,  that  §  38  of  chapter  207  is  unconstitutional 
in  that,  under  its  provisions,  complainants  seek  to  take  the  prop- 
erty of  respondents  without  due  process  of  law  and  without  just 
compensation,  and  that  it  denies  to  the  respondents  the  equal  pro- 
tection of  the  law.  This  section  provides  explicitly:  ^'But  this 
shall  not  be  construed  as  requiring  any  common  carrier  to  furnish 
for  another  common  carrier  its  tracks,  equipments  or  terminal 
facilities  without  reasonable  compensation,'' — and  enjoins  upon 
this  Board  the  duty,  in  case  of  a  refusal  to  furnish  these  facilities, 
to  prescribe  how  the  connection  shall  be  made,  and  cars,  property, 
and  passengers  transferred  from  one  line  of  road  to  another.  The 
duty  is  likewise  imposed  upon  this  Board,  under  §  39,  in  case  of 
a  continuing  refusal,  upon  complaint  made  or  on  its  own  initia- 
tive, to  establish  the  "reasonable  compensation"  referred  to  in  § 
38,  and  establish  reasonable  rules  under  which  cars  so  transferred 
shall  be  returned. 

In  the  case  of  Louisville  &  N.  E.  Co.  v.  Central  Stock  Yards 
Co.  212  IT.  S.  132,  63  L.  ed.  441,  29  Sup.  Ct.  JRep.  246,  in  an 
opinion  by  Mr.  Justice  Holmes,  appears  the  following:  "In  view 
of  the  well-known  and  necessary  practice  of  connecting  roads,  we 
are  far  from  saying  that  a  valid  law  could  not  be  passed  to  prevent 
the  cost  and  loss  of  time  entailed  by  needless  transhipment  or 
breaking  bulk,  in  case  of  an  unreasonable  refusal  by  a  carrier  to 
interchange  cars  with  another  for  through  traffic.  We  do  not  pass 
upon  the  question ;  it  is  enough  to  observe  that  such  a  law,  per 
haps,  ought  to  be  so  limited  as  to  respect  the  paramount  needs  of 
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the  carrier  concerned,  and  at  least  could  be  sustained  only  with 
full  and  adequate  regulations  for  bis  protection  from  the  loss  or 
undue  detention  of  cars  and  for  securing  due  compensaticm  for 
their  use/'  Com.  ex  rel.  Norton  Bd.  of  Trade  v.  Norfolk  &  W. 
K.  Co.  Ill  Va.  69,  68  S.  E.  351.  This  statute  appears  to  have 
been  framed  in  the  light  of  what  was  said  by  Mr.  Justice  Holmes 
in  this  opinion,  and,  if  the  connection  were  installed,  this  Board 
would  have  jurisdiction  as  to  rates  and  r^ulations  concerning 
intrastate  commerce,  and  the  Interstate  Commerce  Ccmmiission 
jurisdiction  over  rates  and  r^ulations  aflEecting  interstate  com- 
merce. 

We  are  quite  clearly  of  the  opinion  that  the  statute  in  and  of 
itself  is  constitutional  and  valid  legislation.  We  think  this  is 
amply  supported  by  the  decisions  of  the  Supreme  Court  of  the 
United  States,  as  well  as  many  decisions  in  other  cases.  Jacobson 
V,  Wisconsin,  M.  ife  P.  K.  Co.  71  Minn.  519,  40  L.E.A.  889,  70 
Am.  St  Kep.  358,  74  N.  W.  893,  179  U.  S.  287,  45  L.  ed.  194, 
21  Sup.  Ct.  Bep.  115.  The  Minnesota  statute  set  out  in  the  foot- 
note accompanying  the  decision  of  the  Supreme  Court  of  the 
United  States  is  somewhat  similar  to  the  provision  contained  in 
our  present  statute,  and  is,  we  believe,  identical  with  our  provision 
as  it  was  originally  contained  in  chapter  212  of  the  Session 
Laws  of  1907.  In  fact,  we  are  of  the  impression  that  chapter  212 
of  our  1907  Session  Laws  was  reproduced  from  the  statute  con- 
tained in  the  footnote  to  the  decision  of  the  Supreme  Court  of 
the  United  States  taken  irom  Minnesota.  That  statute  was  there 
held  constitutional  and  valid. 

See  also  State  ex  rel.  Oregon  R.  &  Nav.  Co.  v.  Bailroad  Com- 
mission, 52  Wash.  17,  100  Pac.  179,  224  U.  S.  510,  66  L.  ed. 
863,  32  Sup.  Ct.  Bep.  535.  In  the  more  recent  case  of  Seaboard 
Air  Line  B.  Co.  v.  Bailroad  Commission,  206  Fed.  181,  129  C. 
C.  A.  613,  213  Fed.  27,  240  U.  S.  324,  60  L.  ed.  669,  36  Sup. 
Ct  Bep.  260,  a  somewhat  similar  provision  of  the  Georgia  stat- 
ute was  upheld.  Pittsbui^h,  C.  C.  &  St.  L.  B.  Co.  v.  Bailroad 
Commission,  171  Ind.  189,  86  N.  E.  328;  State  ex  rel.  Bailroad 
Comrs.  V.  Florida  East  Coast  B.  Co.  58  Fla.  524,  50  So.  425; 
Chicago,  L  &  L.  E.  Co.  v.  Bailroad  Commission,  175  Ind.  630, 
95  N.  E.  364;  Thompson  v.  Missouri,  K.  &  T.  B.  Co.  103  Tex. 
372,  126  S.  W.  257,  128  S.  W.  109;  Grand  Trunk  B.  Co.  v. 
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Michigan  R  Commission,  198  Fed.  1009,  231  U.  S.  457,  58  L. 
ecL  810,  34  Sup.  Ct  Eep.  152;  Larabee  Flour  Mills  Co.  v.  Mis- 
souri P.  K.  Co.  74  Kan.  808,  88  Pac  72,  211  U.  S.  612,  53  L. 
ed.  352,  29  Sup.  Ct  Kep.  214.  While  we  think  the  statute  is 
invulnerable  to  these  constitutional  objections,  we  are  also  candid- 
ly of  the  opinion  that  it  would  be  possible  for  this  Board  to  issue 
an  order  in  a  case  brought  under  the  statute  which  would  be  sus- 
ceptible to  successful  attack  because  so  arbitrary  and  unreason- 
able as  to  amount  to  a  denial  of  the  equal  protection  of  the  law 
and  a  taking  of  the  property  of  the  carriers  without  due  process 
of  law.  Any  such  action  by  this  Board  would,  however,  be  in  di- 
rect, open  violation  of  those  provisions  of  the  statute  requiring 
reas(mable  rates  and  rules.  In  this  case  a  complaint  very  compre- 
hensive in  its  terms  was  filed,  and  pursuant  to  the  provisions  of 
the  statute  a  caU  and  demand,  to  which  was  attached  a  copy  of 
the  complaint,  was  issued  and  served  upon  the  carriers.  They  an- 
swered. There  were  three  hearings.  The  complainants  and  re- 
spondents were  represented  by  their  officers  and  by  able  counsel 
at  each  hearing.  Every  opportunity  was  given  for  the  introduc- 
tion of  testimony  and  the  direct  and  cross-examination  of  all  wit- 
nesses, so  that  an  order  made  by  this  Board,  if  supported  by  the 
testimony  in  the  record,  if  reasonable  in  its  provisions  and  with- 
in the  statutory  authority  of  the  Board,  should  be  legal  and  valid. 
Grand  Trunk  R.  Co.  v.  Michigan  R.  Commission,  198  Fed.  1009, 
231  U.  S.  457,  58  L.  ed.  310,  34  Sup.  Ct.  Rep.  152 ;  State  ex  rel. 
Oregon  E.  &  Nav.  Co.  v.  Railroad  Commission,  52  Wash.  17, 100 
Pac.  179,  224  U.  S.  510,  56  L.  ed.  863,  32  Sup.  Ct  Rep.  535; 
Larabee  Flour  Mills  Co.  v.  Missouri  P.  R.  Co.  74  Kan.  808,  88 
Pac.  72,  211  U.  S.  612,  53  L.  ed.  352,  29  Sup.  Ct  Rep.  214;  Sea- 
board Air  Line  R  Co.  v.  Railroad  Commission,  206  Fed.  181, 
129  C.  C.  A.  613,  213  Fed.  27,  240  U.  S.  324,  60  L.  ed.  669,  36 
Sup.  Ct  Rep.  260. 

[3,  4]  It  may  well  be  said  that  no  general  rule  may  be  laid 
down  as  to  when  an  administrative  board  may  or  may  not  re- 
quire common  carriers  to  install  connecting  tracks.  Each  case 
must  rest  upon  its  own  peculiar  facts.  The  testimony  in  this  case 
oovered  a  wide  range;  in  the  present  record  there  is  testimony 
not  only  as  to  the  expense  of  constructing  the  track,  but  also  as 
to  the  saving  in  time  and  money  which  would  be  afforded  by,  and 
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the  volume  of  traffic  which  could  be  handled  over,  it  Many  com- 
modities which  are  now  required  to  take  a  more  circuitous  route, 
including  live  stock,  fresh  meats,  packing-house  products,  grain, 
crushed  stone,  building  stone,  lumber,  coal,  wood,  silos,  fruits 
and  vegetables,  emigrant  moveables,  etc.,  would  be  handled  be- 
tween the  two  lines  of  railroad  over  such  a  connection. 

From  the  letter  of  Mr.  Grantham,  made  part  of  the  record  of 
the  first  hearing,  it  appears  that  wye  connections  are  now  main- 
tained between  the  lines  of  the  St.  Paul  company  and  the  Chica- 
go &  Northwestern  Eailway  Company  at  Aberdeen,  Sioux  Falls, 
Wolsey,  Yankton,  and  Sioux  City,  and  between  the  St  Paul 
company  and  the  Omaha  company  at  Sioux  Falls,  and  between 
the  Chicago  &  Northwestern  Eailway  Company  and  the  Omaha 
company  at  Salem.  By  inadvertence  Mr.  Grantham  omitted  the 
names  "Redfield"  and  "Vilas."  While  it  was  indicated  by  some 
witnesses  that  there  was  a  connecting  track  between  the  line  of  the 
St.  Paul  company  and  that  of  the  Chicago  &  Northwestern  Rail- 
way Company  at  Parker,  that  statement  is  fownd  in  error,  as 
there  are  no  connections  between  those  lines  at  that  station. 

The  city  of  Mitchell  is  the  county  seat  of  Davison  county,  and 
had,  according  to  the  testimony  of  the  city  auditor,  a  population 
of  7,785  persons  in  1915.  We  find  by  referring  to  the  third  cen- 
sus of  South  Dakota,  compiled  by  the  state  historical  depart- 
ment, that  the  population  of  Mitchell  in  1905  was  5,719  persons, 
in  1910,  6,515  persons,  and  in  1915,  7,786  persons.  Mitchell  is 
an  important  distributing  center  at  which  are  located  a  number  of 
industries,  a  list  of  which  appears  in  exhibit  11  prepared  by 
Mr.  Kelley  of  the  rate  department  of  this  Board.  In  this  list, 
however,  there  is  named  one  firm, — the  J.  I.  Case  Threshing 
Machine  Company, — ^which  appears  from  the  testimony  to  have 
removed  from  Mitchell  to  Sioux  Falls  because  of  the  lack  of 
transfer  facilities  between  the  two  lines  of  railway. 

At  the  request  of  this  Board  there  was  furnished  by  each  of  the 
respondents,  and  made  a  part  of  the  record  in  this  case,  a  state- 
ment for  the  fiscal  year  ended  June  30,  1915,  of  the  revenues  at 
the  station  of  Mitchell  from  all  business  except  express,  which  the 
companies  claimed  they  were  unable  to  furnish  because  of  the 
fact  that  the  express  companies  operating  over  their  respective 

lines  make  no  subdivision  as  between  stations,  but  make  their 
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reports  and  remittances  to  cover  the  entire  bnsiness  transacted  in 
the  state.  From  the  statement  of  the  St  Paul  company  it  ap- 
pears that  its  revenue  at  Mitchell  for  this  period  was  $640,537.- 
58,  while  that  of  the  Omaha  company  amounted  to  $93,187.47. 

It  appears  from  the  testimony  in  the  case  that  all  of  the  in- 
dustry sites  on  the  right  of  way  of  the  St.  Paul  company  are  oc- 
cupied. In  fact,  new  industries  are  compelled  to  locate  at  some 
point  off  the  right  of  way ;  as,  for  instance,  the  Bums  Lumber 
Company  and  Dakota  Silo  Company,  which  are  located  on  pri- 
vate property  and  to  which  the  St.  Paul  company  has  constructed 
spur  tracks.  While  it  is  impossible  to  show  absolutely  the  volume 
of  traffic  which  would  be  handled  over  a  connecting  track  between 
the  two  lines  of  railway  at  Mitchell,  because  of  the  fact  that,  in 
the  absence  of  a  connecting  track,  all  carload  traffic  which  would 
ordinarily  be  routed  via  Mitchell,  if  a  connecting  track  existed 
at  that  place,  is  now  routed  via  other  points  and  over  more  cir- 
cuitous routes  to  readi  points  where  track  connections  are  avail- 
able, it  is  a  fact  that  the  evidence  in  this  record  discloses  that  a 
connection  between  the  two  lines  at  Mitchell  would  be  used  not 
only  for  the  transportation  of  the  commodities  we  have  named, 
but  there  would  also  spring  into  existence  new  business  in  con- 
nection with  the  flour  mills,  grain  elevators,  and  stone  quarries 
in  that  vicinity  in  reaching  territory  which,  without  track  connec- 
tions, is  denied  to  them  under  present  arrangements.  A  track 
connection  at  Mitchell  would  enable  the  persons  engaged  in  busi- 
ness at  that  point  to  reach  a  larger  territory  in  less  time  and  at  a 
considerable  saving  in  freight  rates,  and  would  enable  other  in- 
dustries in  the  vicinity  of  Mitchell,  and  even  as  far  as  Sioux 
Palls,  to  reach  into  territory  not  now  available  to  them  in  some  in- 
stances, and  in  other  instances  to  reach  the  same  territory  in  a 
shorter  time  and  at  lower  rates. 

It  is  not  our  understanding  that  the  object  of  the  complainants 
was  to  secure  reductions  in  rates,  but  rather  that  it  was  their 
desire  to  have  a  connecting  track  installed  in  order  that  the  ship- 
pers of  Mitchell  and  the  public  generally  might  be  enabled  to 
transfer  loaded  and  unloaded  cars  and  freight  and  reach  terri- 
tory now  denied  to  Mitchell,  or  which  can  only  be  reached  by  a 
more  circuitous  route,  at  a  saving  in  time.  Naturally  the  saving 
in  freight  rates  follows  as  a  matter  of  course,  and  under  the  deci- 
P.U.R.1917B.  63 
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sions  these  are  all  matters  proper  to  be  given  consideration  in  de- 
termining whether  or  not  the  situation  at  Mitchell  is  such  as  to 
justify  this  Board  in  entering  an  order  requiring  the  railway 
companies  to  expend  the  sum  of  money  necessary  to  put  in  a  con- 
nection. The  line  of  railway  of  the  St  Paul  company  extends 
through  Mitchell  east  and  west  from  Canton  to  Rapid  City  in 
this  state,  with  connections  beyond  on  the  east,  and  from  Elk 
Point  to  Aberdeen,  with  connections  both  north  and  south.  The 
Omaha  company's  line  extending  from  Worthington,  Minnesota, 
through  Valley  Springs,  Sioux  Falls,  Hartford,  and  Salem,  term- 
inates at  Mitchell.  Carload  freight  originating  at  points  on  the 
Omaha  line  destined  to  stations  on  the  lines  of  the  St  Paul 
company  in  the  vicinity  of  or  beyond  Mitchell  would  naturally, 
if  connecting  facilities  were  afforded  at  that  station,  be  trans- 
ferred at  Mitchell.  At  the  present  time  these  transfers  must  be 
made  at  Sioux  Falls.  On  a  carload  shipment,  originating  on  the 
Omaha  line  at  a  point  west  of  Sioux  Falls,  this  would  include  a 
back  haul  to  Sioux  Falls  and  shipment  via  the  more  circuitous 
route  through  Canton.  The  Chicago  &  Northwestern  Railway 
Company  does  not  reach  Sioux  Falls  except  by  connection  with 
the  Omaha  line  at  Salem.  Shipments  originating  on  the  lines  of 
the  St  Paul  company  west  and  south  of  Mitchell  on  the  lines  to 
Rapid  City  and  Yankton,  destined  to  points  on  the  Omaha  line 
between  Mitchell  and  Sioux  Falls,  would  naturally  be  routed  via 
Mitchell.  In  fact,  all  freight  destined  to  points  between  Mitchell 
and  Sioux  Falls  originating  on  lines  east  of  Mitchell  as  far  as 
Parker,  south  as  far  as  Yankton,  and  west  as  far  as  Rapid  Cily, 
would  naturally  be  routed  via  and  transferred  at  Mitchell.  The 
great  difficulty  in  estimating  the  amount  of  revenue  whidi  would 
accrue  lies  in  the  fact  that  much  new  business  would  be  origi- 
nated which  does  not  now  move  by  reason  of  the  very  fact  that  no 
connection  exists. 

[6]  Counsel  for  the  respondents  reiterate  in  their  objections 
and  motions  to  dismiss,  matter  set  up  in  the  answers,  to  the  ef- 
fect that  the  transfer  of  cars  and  freight  via  this  track  connec- 
tion would  be  at  rates  that  are  unremunerative,  and  for  a  nomi- 
nal switching  charge  which  would  in  every  instance  be  without 
compensation  to  the  carriers.  The  state  provides  otherwise. 
Such  action  by  this  Board  would  be  directly  in  the  face  of  the 
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statute.  We  do  not  understand  that  this  board  has  authority  to 
fix  rates  which  are  unremunerative.  Section  39  enjoins  upon 
this  Board  the  duty,  in  the  case  of  the  failure  of  the  railway 
companies  themselves  to  establish  and  charge  reasonable  rates 
for  through  shipments,  or  in  case  of  their  failure  to  establish 
joint  rates  for  through  shipments,  or  to  establish  between  them- 
selves the  rates  and  terms  upon  which  cars  of  one  company  shall 
be  transferred  in  through  shipments  from  the  line  of  one  com- 
pany to  the  other  and  returned,  or  their  failure  to  provide 
for  the  convenient  and  prompt  transfer  of  freight  from  the 
cars  of  the  receiving  company  to  those  of  the  connecting  line,  on 
its  own  initiative  or  upon  complaint  to  establish  joint  rates  for 
the  shipment  of  freight  and  cars,  and  to  prescribe  reasonable 
rules  under  which  any  cars  so  transferred  shall  be  returned.  In 
fact,  under  the  statute,  it  is  the  duty  of  the  Board  to  prescribe 
fair  and  reasonable  rates  for  the  transfer  of  loaded  and  unloaded 
cars  and  freight  to  and  from  the  lines,  and  to  prescribe  reasonable 
rules  for  the  assurance  of  the  return  of  equipment. 

Under  this  §  39  it  is  the  duty  of  the  carriers  in  the  first  in- 
stance, in  case  a  connecting  track  is  installed,  to  provide  fair 
and  reasonable  rates  for  the  interchange  of  cars  and  freight. 
There  is  already  in  effect  between  the  carriers  operating  in  west- 
em  trunk  line  territory  a  rule  or  practice  providing  for  the  inter- 
change of  freight  cars  at  a  per  diem  charge  of  50  cents.  While 
the  statute  casts  the  burden  upon  the  carriers  to  initiate  fair  and 
reasonable  rates,  in  case  of  their  failure  so  to  do  it  is  the  duty  of 
this  Board,  either  upon  its  own  initiative  or  upon  complaint,  to 
prescribe  not  only  fair  and  reasonable  rates,  but  also  fair  and 
reasonable  rules  for  the  return  of  equipment,  and,  taking  this 
view  of  the  case  and  considering  also  that  this  Board  is  without 
authority  to  enforce  rates  which  are  unremunerative  or  orders 
which  are  unreasonable,  we  may  not  presiune  that  the  rates  for 
transportation,  either  for  the  switching  services  or  for  the  trans- 
portation or  transfer  of  cars  and  freight  between  the  lines,  would 
be  at  other  than  fair  and  reasonable  rates  and  under  rules  afford- 
ing just  compensation.  Burlington,  C.  K.  &  N.  K.  Co.  v.  Dey, 
82  Iowa,  312,  12  L.RA.  436,  3  Inters.  Com.  Kep.  584,  31  Am. 
St.  Rep.  477,  48  N.  W.  98;  Atlantic  Coast  Line  R.  Co.  v.  North 

Carolina  Corp.  Commission,  206  U.  S.  1,  51  L.  ed.  933,  27  Sup. 
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Ct.  Eep.  585,  11  Ann.  Cas.  398;  Louisville  &  K".  E.  Co.  v. 
Pittsburg  &  K.  Coal  Co.  Ill  Ky.  960,  55  L.R.A.  601,  98  Am. 
St.  Eep.  447,  64  S.  W.  969 ;  Atchison,  T.  &  S.  F.  R.  Co.  v.  Den- 
ver &  N.  O.  E.  Co.  110  U.  S.  667,  28  L.  ed.  296,  4  Sup.  Ct.  Eep. 
185. 

[6]  It  is  likewise  urged  on  the  part  of  the  carriers  that  the  dis- 
tance between  the  two  roads  at  Mitchell  exceeds  1  mile,  and  there- 
fore this  Board  is  without  authority  to  proceed  further  or  to 
make  any  order  herein.  If  this  Board  adopted  the  theory  ad- 
vanced by  the  carriers  at  the  last  hearing,  and  required  the  com- 
mencement of  the  connecting  track  at  a  point  on  the  line  of  the 
Omaha  company  sufficiently  remote,  it  would  not  be  difficult  to 
reach  a  point  where  the  distance  would  exceed  1  mile.  Within 
the  city  it  is  quite  clear  that  the  distance  is  much  less  than  a  mile. 
An  examination  of  the  exhibit  (Miller  exhibit  1)  prepared  by 
Mr.  Miller,  engineer  for  this  Board,  as  well  as  of  the  exhibit  in- 
troduced by  Mr.  W.  E.  Powrie,  district  engineer  for  the  Omaha 
company,  identified  as  defendant's  exhibit  1,  discloses  that  the 
end  of  the  present  track  of  the  Omaha  company  is  west  of  Wis- 
consin street.  On  this  blueprint,  introduced  by  Mr.  Powrie  as 
defendant's  exhibit  1,  measuring  down  the  center  line  of  the 
right  of  way  indicated  thereon  as  being  owned  by  the  Omaha 
company  from  the  end  of  the  present  track  to  the  center  line  at 
the  intersection  with  the  James  Valley  Division  of  the  St.  Paul 
company,  using  the  scale  indicated  on  the  blueprint  of  one  inch 
to  500  feet,  shows  the  distance  to  be  approximately  3,780  feet, 
making  some  allowance  for  the  shrinkage  of  the  print  From  the 
end  of  the  present  track,  as  indicated  on  this  exhibit,  straight 
south  to  the  center  line  of  the  main  line  of  the  St.  Paul  company 
where  it  extends  east  and  west  through  the  city  of  Mitchell,  the 
distance  is  shown  to  be  2,780  feet.  An  examination  of  Miller's 
exhibit  1  discloses  that  the  distance  from  the  end  of  the  present 
track  of  the  Omaha  line  as  marked  on  the  plat  to  the  center  line 
of  the  St.  Paul  company,  where  it  crosses  a  projection  of  the 
Omaha  line,  is  3,884.5  feet  It  is  true  that  the  carriers  at  the 
last  hearing  placed  much  emphasis  upon  the  desirability  of 
starting  the  proposed  construction  from  Duff  street,  and  if  this 
Board  could  be  induced  to  commence  the  proposed  connecting 

track  at  that  point,  it  would  be  5,389  feet  from  the  point  of  in- 
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tersection  with  the  center  line  of  the  James  Valley  Division  of 
the  St.  Paul  company ;  and  if  we  ignore  the  distance  of  2,780  feet 
between  the  end  of  the  present  track  of  the  Omaha  line  and  the 
main  line  where  it  passes  through  Mitchell  east  and  west,  we 
might,  by  thus  commencing  or  attempting  to  commence  the  con- 
necting track  at  the  west  side  of  Duff  street,  devest  ourselves  of 
jurisdiction, — a  thing  which  we  are  not  likely  to  do  for  many  rea- 
sons, not  the  least  of  which  is  that  such  a  method  is  entirely  un- 
necessary and  wholly  impracticable.  The  point  designated  on 
both  the  Powrie  and  Miller. exhibits  as  the  end  of  the  present 
track  of  the  Omaha.line  is  the  end  of  the  main  line  of  track  whidi 
passes  the  passenger  station,  which  is  located  in  block  4  between 
Main  and  Rowley  streets,  as  shown  on  Pechin's  exhibits  1  and  2. 
There  is  a  notation  at  this  point  on  Pechin's  exhibit  2,  reading  as 
follows:  "From  end  of  track  to  proposed  C.  M.  &  St.  P.  Ey. 
Conn.  4,189,^'  and  it  will  be  noted  that  according  to  this  exhibit 
the  end  of  the  present  track  is  near  the  alley  in  block  5  between 
Wisconsin  and  Minnesota  streets.  It  is  contended  by  the  car- 
riers that  the  present  main-line  track  diould  be  left  to  be  used  for 
an  industrial  track,  and  that  the  connection  should  be  built  sep- 
arately, and  on  Pechin's  exhibit  2  there  is  outlined  in  yellow  a 
part  of  the  proposed  connection  commencing  at  the  west  side  oi 
Duff  street,  and  from  that  point  we  find  a  notation  reading  as 
foUows :  "From  H.  B.  of  proposed  industry  track  to  proposed  C. 
M.  &  St  P.  Conn.  5,389."  The  present  track,  in  addition  to  be- 
ing the  end  of  the  main  line  which  passes  the  passenger  depot,  is 
something  over  26  feet  distant  from  the  industries  located  on  it ; 
and  when  it  was  originally  built  it  was  designed  to  be  used  as  a 
main  track,  and  not  as  an  industry  track,  and  sufficient  space 
left  for  the  construction  of  an  industry  track  to  serve  any  indus- 
tries which  the  company  might  desire  or  permit  to  be  located  on 
its  line  in  that  locality.  At  the  present  time  there  is  but  one  per- 
manent industry,  and  that  is  an  oil  company, — ^the  National  Re- 
fining Company, — which  at  the  time  of  the  hearing  was  about  to 
install  oil  tanks  for  the  unloading  from  tank  cars  of  oil  for  local 
distribution.  The  other  industries  are  warehouses  not  used  in 
connection  with  the  business  of  the  railway  company,  and  one 
industry — that  of  the  Atkinson  people — is  temporary  in  its  lo- 
cation altogether.  The  Atkinson  company  is  engaged  in  contract 
P.U.R.1917B. 
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work  principally  in  constructing  streets.  Its  plant  for  the  mixing 
of  concrete  and  crushed  stone  with  cement  is  located  adjacent  to 
the  right  of  way.  We  think  it  entirely  proper  and  much  more 
economical  in  operation  and  serviceable  for  the  Omaha  company 
and  its  patrons,  in  order  to  serve  industries  west  of  its  passenger 
station,  to  install  an  industry  track  between  its  present  main-line 
track  and  the  industries,  and  we  are  quite  clearly  of  the  opinion 
that  this  would  be  more  convenient,  not  only  for  the  company,  but 
for  the  industries  as  well.  An  order  from  this  Board  locating  a 
connecting  track  between  an  industry  track  and  the  industries 
served  by  it  might,  in  case  both  tracks  were  required  to  be  used  at 
the  same  time,  create  some  confusion  and  require  some  explana- 
tion. 

Where  should  the  connecting  track  conrntienoe?  If  the  com- 
panies are  to  be  required  to  install  this  connection,  they  are  both 
very  much  interested  in  knowing  the  point  at  which  the  connect- 
ing line  must  be  constructed,  and  this  involves  the  determination 
as  to  where  the  connecting  track  is  to  start  There  is  not  now  any 
track  beyond  the  end  of  the  present  track  of  the  Omaha  line, 
although  we  think  it  is  in  evidence,  by  the  cross-examination  of 
Mr.  Miller,  that  there  is  a  grade  of  approximately  1,000  feet  be- 
yond the  end  of  the  track  or  about  to  Montana  street,  and  this 
grade  would  require  some  leveling  and  surfacing  before  the  lay- 
ing of  track.  If  the  track  of  the  Omaha  company  already  ex- 
tended westward  across  the  track  of  the  St.  Paul  company,  or  to 
a  point  of  connection  with  the  commencement  of  the  lO-d^ree 
curve  shown  on  Miller's  exhibit  1,  ordinarily  the  connecting 
track  would  commence  at  that  point.  There  is,  however,  a  dis- 
tance between  the  commencement  of  this  10-degree  curve  and  the 
end  of  the  present  track  of  3,232.6  feet,  and  for  this  distance  it 
will  be  necessary  to  construct  a  track  before  the  intersecting 
curve  may  be  constructed  and  connected  up,  and  this  naturally 
presents  the  question.  Should  the  construction  of  this  3,232.6 
feet  be  considered  as  a  part  of  the  connecting  track  ?  If  a  part  of 
the  connecting  track,  then  each  company  might  be  required,  un- 
der our  statute,  to  contribute  equally  to  the  cost  of  its  construc- 
tion, whereas,  if  the  connecting  track  is  to  be  considered  as  start- 
ing at  the  point  of  commencement  of  the  lO-degree  curve,  the  St 

Paul  company  would  not  be  concerned  in  any  but  the  work  of  con- 
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• 
staructing  the  970  feet  of  track  from  the  point  of  this  10-degree 

curve  on  the  Omaha  line  to  the  intersection  on  its  own  line,  which 
would  cost  about  $2,878.36.  Incidentally  with  this  question 
there  is  also  involved  the  question  of  the  right  of  way. 

At  the  time  Mr.  Powrie  prepared  defendant's  exhibit  1,  he 
evidently  was  laboring  under  the  impression  that  the  right  of  way 
of  the  Omaha  line  extended  to  within  124  feet  of  the  point  of 
intersection  with  the  right  of  way  of  the  James  Valley  Division 
of  the  St.  Paul  company's  line.  Mr.  Trenholm,  general  manager 
for  the  company,  testified,  however,  that  while  it  was  his  under- 
standing that  the  company  at  the  time  it  built  into  Mitchell  ac- 
quired the  right  of  way  to  within  124  feet  of  the  Milwaukee  line, 
he  was  advised  Congress  had  passed  an  act  in  1907  reclaiming 
the  right  of  way  not  proved  upon.  It  appears  from  the  record  in 
this  case  that  the  original  right  of  way  was  acquired  under  the 
provisions  of  the  Act  of  March  3,  1875,  which  appears  on  pages 
501-507  of  vol.  6  of  the  Federal  Statutes  Annotated  and  §§ 
4921-4926  of  1913  U.  S.  Compiled  Statutes.  While  the  record 
does  not  conclusively  show  when  the  Omaha  company  built  its 
line  of  railway  into  Mitchell,  the  inference  to  be  drawn  from 
the  testimony  of  Mr.  Trenholm  is  that  it  was  some  time  prior  to 
the  passage  of  the  act  which  he  refers  to  as  having  been  enacted 
in  1907.  There  was  introduced  as  part  of  the  evidence  in  this 
case  ordinance  No.  82  of  the  book  of  ordinances  of  the  city  of 
Mitchell,  which  it  is  claimed  was  passed  at  the  time  the  Omaha 
road  was  building  into  Mitchell,  and  the  object  of  which  was  to 
vacate  certain  streets  and  alleys  for  the  use  of  the  railway  com- 
pany, under  an  agreement  between  the  city  and  the  railway  com- 
pany to  the  effect  that  their  line  of  railway  should  be  con- 
structed into  or  through  the  city  of  Mitchell  and  be  ready  for 
operation  during  the  year  1887^  There  also  was  introduced  in 
evidence  as  a  part  of  the  record  in  this  case,  a  certified  copy  of 
the  deed  from  Myron  H.  and  Anne  C.  Rowley,  dated  August  29, 
1887,  which  appears  to  have  been  recorded  by  that  company  Octo- 
ber 1,  1887.  This  deed  and  the  city  ordinance  covered  certain 
property  which  was  donated  to  the  Omaha  company  at  the  time 
it  constructed  its  line  of  railway  into  Mitchell ;  and  it  is  probably 
safe,  therefore,  to  assume  that  the  company  completed  its  line  of 
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railway  into  Mitchell  in  accordance  with 'its  agreement  with  the 
city  council  during  the  year  1887. 

There  was  also  introduced  in  evidence  as  a  part  of  the  record 
in  this  case  a  certified  copy  of  the  certificate  executed  by  Mr.  T, 
A.  PoUeys  as  secretary  of  the  Omaha  company,  with  the  ac- 
companying plat,  filed  in  the  office  of  the  commissioner  of  school 
and  public  lands  of  the  state  of  South  Dakota,  claiming  that  the 
company  had  acquired,  under  the  act  of  Congress  approved 
March  3,  1875,  title  to  this  right  of  way  across  the  south  side  of 
section  16,  township  103,  range  60.  The  section  comer  of  sec- 
tions 15,  16,  21,  and  22  appears  to  be  located,  according  to  Mil- 
ler's exhibit  1,  near  the  west  side  of  Rowley  street  on  the  right  of 
way  of  the  Omaha  company,  and  the  section  comer  of  sections 
16,  17,  20,  and  21  at  a  point  west  of  the  commencement  of  the 
10-d^ee  curve,  and  by  considering  this  testimony  with  the  testi- 
mony of  Mr.  Trenholm  as  to  the  length  of  the  right  of  way,  and 
comparing  it  with  the  plat  of  Mr.  Powrie,  it  appears  that  this 
section  corner  of  sections  16,  17,  20,  and  21  was  the  end  of  the 
right  of  way  of  the  Omaha  company  as  he  understood  it,  and  lo- 
cated 124  feet  distant  from  the  center  line  of  the  right  of  way 
of  the  St  Paul  company. 

Assuming  that  the  Omaha  company  built  its  line  into  Mitchell 
in  1887,  and  that  it  acquired  its  right  of  way  across  the  south 
line  of  section  16  as  claimed  by  the  secretary  of  the  company  in 
his  certificate  filed  in  the  office  of  the  commissioner  of  school  and 
public  lands,  and  that  the  Congress  of  the  United  States  ceded  to 
the  state  of  South  Dakota  in  1889  sections  16  and  36  in  every 
township  in  this  state,  including  the  section  16  in  question,  and 
that  Congress  likewise  passed  an  act  on  June  26,  1906,  known  as 
chapter  3550  (34  Stat,  at  L.  482,  Comp.  Stat.  1913,  §  4927), 
forfeiting  the  grants  made  under  the  act  of  March  8,  1875,  ex- 
cept as  to  those  instances  where  construction  of  railroad  was 
progressing  in  good  faith  at  the  date  of  the  approval  of  the  act, 
there  is  grave  doubt  that  the  Omaha  company  does  not  already 
own  the  right  of  way  up  to  the  section  corner  of  sections  16,  17, 
20,  and  21.  The  Act  of  June  26,  1906,  referred  to  by  Mr.  Tren- 
holm, appears  on  pages  541,  542,  of  the  1909  Supplement  of  the 
Federal  Statutes  Annotated. 

It  is  perhaps  unfortunate  that  there  was  not  proved  upon  the 
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trial  of  this  case  that  which  could  undoubtedly  easily  have  been 
proved,  viz,j  the  ownership  of  the  strip  of  land  for  this  right  of 
way ;  and  while  we  are  entirely  clear  that  there  is  not  sufficient 
evidence  in  this  record  to  enable  this  Board  to  make  a  finding  that 
said  right  of  way  is  owned  by  the  Chicago,  St  Paul,  Minneapolis, 
&  Omaha  Railway  Company,  it  does  quite  satisfactorily  appear 
that  it  is  the  owner  and  is  actually  occupying  a  very  considerable 
portion  of  it  While  such  evidence  and  such  a  finding  is  perhaps 
desirable,  more  for  the  information  of  a  reviewing  court  than 
for  this  Board,  it  is  not  absolutely  necessary  for  this  Board  to  be 
advised  on  that  subject  at  this  time,  for  the  statute  under  which 
we  are  exercising  jurisdiction  in  this  case  provides  that  each  of 
the  connecting  lines  shall  pay  its  proportionate  share  of  the  build- 
ing and  maintenance  of  the  tracks  and  switches  necessary  to  fur- 
nish the  transfer  facilities  required,  and  that  in  case  of  their 
disagreement  the  amount  shall,  upon  application  of  either  party, 
be  determined  and  adjusted  by  this  Board,  and  furnishes  a  right 
of  appeal  to  the  circuit  court  of  the  county  to  review  the  decision 
of  the  Board. 

In  view  of  the  state  of  this  record,  therefore,  the  order  to  be 
entered  in  this  case  vrill  provide  that  the  cost  of  construction  of 
all  tracks  necessary  to  complete  the  connection  and  put  it  into 
operating  condition,  and  to  afford  track  connections,  shall  be 
borne  by  the  companies  jointly,  with  leave  granted  to  apply  to 
the  Board  to  determine  the  question  as  to  what  portion  should  be 
finally  paid  by  each  of  the  parties ;  or,  to  put  it  in  other  words, 
what  portion  will  constitute  the  proper  proportionate  share  of 
each  of  the  companies.  We  have  caused  to  be  segregated  by  our 
engineer,  from  his  estimate.  Miller's  exhibit  2,  the  cost  of  con- 
struction of  the  actual  track  necessary  to  make  the  connection 
from  the  point  on  the  projected  line  of  railway  of  the  Omaha 
company,  showing  the  commencement  of  the  10-d^ee  curve  to 
the  point  of  terminating  said  curve  on  the  line  of  the  St  Paul 
company,  and  this  exhibit  we  identify  as  Miller's  exhibit  3. 
From  it,  it  will  be  seen  that  the  cost  of  construction  of  this  actual 
connecting  track  is  $2,878.36.  The  estimates  of  the  cost  of  con- 
struction of  the  tracks  vary.  According  to  the  testimony  of  Mr. 
Miller,  the  expense  of  constructing  the  track  from  the  end  of  the 

present  track  of  the  Omaha  line  to  and  connecting  with  the  line 
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of  the  St  Paul  company  is  $10,104.20,  whereas,  according  to 
the  estimate  of  Mr.  Powrie,  the  cost  of  construction  is  $10,066.60. 
These  are  mere  estimates,  and  approximate  the  cost  from  tlie 
viewpoint  of  the  respective  engineers,  and  the  difference  in  the 
estimates  and  the  possible  difference  between  the  estimates  and 
the  actual  cost  of  construction  furnish  additional  reasons  why 
the  question  of  the  apportionment  of  the  cost  of  constructing  the 
connecting  track  should  be  a  matter  for  later  consideration  by 
the  Board  on  the  application  of  the  companies  after  this  track 
has  been  built  and  put  into  operation. 

[7,  8]  If  the  Omaha  company  is  now  the  actual  owner  of  the 
right  of  way  up  to  and  beyond  the  point  of  commencement  of  the 
10-degree  connecting  curve  indicated  on  Miller's  exhibit  1,  the  ac- 
tual cost  of  constructing  the  connecting  track  would  nol^  in  our 
opinion,  exceed  $2,878.36,  as  it  would  then  undoubtedly  be  the 
duty  of  the  Omaha  company  to  construct  the  portion  of  the  track 
up  to  that  point.  On  this  branch  of  the  case,  however,  we  ex- 
presd  no  opinion,  as  it  is  a  matter  to  be  settled  after  the  presen- 
tation of  additional  evidence  as  well  as  the  evidence  of  the  actual 
cost  of  constructing  the  track  necessary  to  make  the  connection 
upon  the  application  to  apportion  the  cost  of  construction  be- 
tween the  respective  lines.  It  is  pointed  out  by  counsel  for  re- 
spondent that  this  Soard  has  no  jurisdiction  to  exercise  the  right 
of  eminent  domain,  and  consequently  may  not  proceed  to  order 
the  construction  of  such  connecting  track.  While  it  is  conceded 
that  this  Board  has  no  jurisdiction  to  exercise  the  right  of  emi- 
nent domain  and  condemn  property  for  tiie  construction  of  the 
connecting  track,  there  can  be  no  question  that  the  respondents  are 
vested,  under  our  state  statutes,  with  the  power  to  call  into  exer- 
cise this  privilege  for  the  condemnation  of  lands  for  this  right 
of  way  if  that  be  necessary.  This  question  was  covered  by  the 
decision  of  the  Supreme  Court  of  the  United  States  in  Wisconsin, 
M.  &  P.  R.  Co.  v.  Jacobson,  179  U.  S.  287,  45  L.  ed.  194,  21 
Sup.  Ct.  Rep.  115.  An  examination  of  the  plat  accompanying 
the  certificate  executed  by  the  secretary  of  the  Omaha  company 
and  filed  in  the  office  of  the  state  commissioner  of  school  and 
public  lands  discloses  that  there  is  located  in  that  portion  on  the 
south  line  of  section  15  covered  by  the  right  of  way  a  total  of 
12.51  acres;  and,  as  we  have  already  noted,  the  Omaha  company 
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is  the  owner  and  in  actual  possession  of  a  large  part  of  this  ri^t 
of  way,  and  may  be  the  owner  of  the  entire  strip,  and  may,  if 
necessary,  exercise  the  right  of  eminent  domain  to  acquire  the 
ownership  of  sudi  land  as  may  be  needed  to  construct  the  proper 
track  neeessary  to  complete  the  connection.  If  it  is  the  owner 
of  this  right  of  way,  the  cost  of  the  track  when  constructed  to 
the  point  of  the  connectLng  curve,  and  its  proportionate  share  of 
.the  cost  of  constructing  the  connecting  curve  and  making  the 
running  track  connections,  will  be  a  proper  charge  to  its  capital 
account,  to  its  cost  of  road  and  equipment  upon  which  it  is  en- 
titled to  earn  a  reasonable  rate  of  return;  and,  similarly,  the 
moneys  expended  by  the  St.  Paul  company  to  construct  its  pro- 
portionate share  of  the  cost  of  this  connecting  track  will  be 
proper  charges  to  its  capital  account,  to  its  cost  of  road  and 
equipment  upon  which  it  likewise  is  entitled  to  earn  a  reasonable 
rate  of  return.  The  amounts  thus  expended  would  be  properly 
included  in  a  valuation  of  the  properties  of  the  respondents,  and, 
in  the  fixing  of  rates  upon  its  intra  and  inter  state  traffic,  equally 
with  all  other  items  entering  into  the  cost  of  construction  and 
maintenance,  must  be  given  due  and  proper  consideration. 

After  a  very  careful  consideration  of  all  of  the  testimony  in 
this  case,  giving,  as  we  believe,  due  and  proper  weight  to  the 
convenience  to  the  public,  the  volume  of  traffic  to  be  handled,  the 
revenues  of  the  carriers  on  business  in  and  out  of  Mitchell,  the  im- 
portance of  Mitchell  as  a  distributing  center,  the  public  de- 
mand for  a  connecting  track  between  the  two  lines  of  railway 
at  Mitchell,  the  saving  in  time  and  money  to  the  shippers,  the 
bringing  into  existence  of  new  business,  the  opening  up  of  new 
territory  to  shippers,  as  well  as  the  cost  to  the  carriers  of  con- 
structing aiid  maintaining  the  track  and  connections,  and  that  all 
charges  for  transportation,  including  switching  charges  over  such 
a  connecting  track,  must  be  fixed  either  by  the  carriers  or  by  this 
Board  at  rates  which  will  be  fair,  just,  and  reasonable  to  the 
carriers  and  to  the  public,  we  are  of  the  opinion,  and  find,  that 
there  is  a  public  demand  and  an  actual  public  necessity  for  the 
construction  and  putting  into  operation  between  the  lines  of  the 
Chicago,  St.  Paul,  Minneapolis,  &  Omaha  Railway  Company  and 
the  Chicago,  Milwaukee,  &  St.  Paul  Railway  Company,  at  Mitch- 
ell,' a  connecting  track  with  running  track  connections  for  the 
P.U.R.19nB. 
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interchange  of  cars  and  freight  between  the  respective  lines. 
We  come  all  the  more  readily  to  this  conclusion  after  having 
made  a  quite  careful  and  thorough  examination  of  the  record 
which  was  before  the  Supreme  Court  of  the  United  States  in 
the  case  of  Seaboard  Air  Line  H.  Co.  v.  Eailroad  Commission, 
240  U.  S.  324,  60  L.  ed.  669,  36  Sup.  Ct  Eep.  260.  That  case 
was  in  many  respects  quite  similar  to  the  one  before  us  in  this 
record.  The  cost,  estimated,  of  the  connecting  track  in  that  case . 
was  $10,807.01. 

As  conclusions  of  law  from  the  foregoing  facts,  we  now  hereby 
find  and  decide  that  an  order  be  made  and  entered  in  this  pro- 
ceeding, requiring  and  commanding  the  respondents  to  construct 
the  necessary  tracks,  switches,  turnouts,  and  roadbed  for  the  mak- 
ing of  a  connecting  track  and  running  track  connections  at 
Mitchell  between  the  lines  of  railway  of  the  respondents  in  ac- 
cordance with  Miller's  exhibit  Xo.  1,  and  his  estimate  and  de- 
scription thereof  identified  as  Miller's  exhibit  2,  a  copy  of  each 
of  which  shall  be  attached  to  and  made  a  part  of  the  order. 


UNITED  STATES  SUPREME  COURT. 

VANDALIA  EAILROAD  COMPANY,  Plflf.  in  Err., 

V. 

PUBLIC  SERVICE  COMMISSION  OF  INDIANA,  as  Successor 
of  the  Railroad  Commission  of  Indiana. 

[No.  81.] 

(242  U.  S.  266,  61  L.  ed.  — ,  37  Sup.  Ct.  Rep.  93.) 

Interstate    Commerce  ^' State    regulation  ^^Congressional    inaction^ 
Regulating  headlights  on  locomotives. 

1.  Until  Congress  acts  in  tbe  matter,  there  is  no  unconstitutional 
interference  with  interstate  commerce  in  an  order  of  a  State  Railroad 
Commission,  made  under  legislative  authority,  requiring  all  engines 
used  in  the  transportation  of  trains  over  any  line  of  railroad  within  the 
state  to  be  equipped  with  headlights  of  not  less  than  1,500  candle  power. 

Appeal  and  error  —  Error  to  state  court  —  Scope  of  review  —  Question 
not  involved  in  record. 

2.  Whether  Congress  has  so  far  covered  the  subject  of  headlights 
for  locomotives  by  the  amendment  of  March  4,  1915,  to  the  Boiler  In- 
spection Act  of  February  17,  1911,  as  to  invalidate,  when  applied  to 
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interstate  commerce,  an  order  of  a  State  Railroad  Commission,  made 
under  legislative  authority,  requiring  all  engines  used  in  the  transporta- 
tion of  trains  over  any  line  of  railway  in  the  state  to  be  equipped  with 
headlights  of  not  less  than  1,500  candle  power,  is  not  open  to  review 
in  the  Federal  Supreme  Court  on  writ  of  error  to  a  state  court,  where 
the  state  court's  decision  under  review,  refusing  to  enjoin  the  enforce- 
ment of  the  order,  was  rendered,  and  judgment  thereon  entered,  before 
the  passage  by  Congress  of  such  amendatory  act. 
^Constitutional  law  ^^ Due  process  of  law -^Notice  of  hearing* 

3.  The  absence  of  any  provision  for  notice  and  hearing  in  Ind. 
Acts  1909,  p.  323,  empowering  the  State  Railroad  Commission  to  in- 
vestigate the  condition  and  efficiency  of  headlights  then  in  use  on  loco- 
motive engines  on  the  railroads  in  the  state,  to  determine  the  most 
practicable  and  efficient  headlight  for  all  purposes,  and  to  make  and 
enforce  against  the  railway  companies  the  necessary  orders  for  the 
installation  of  such  headlights,  does  not  make  the  Commission's  order 
requiring  the  installation  of  headlights  of  1,500  candle  power  repugnant 
to  the  due  process  of  law  clause  of  U.  S.  Const.  14th  Amendment,  where 
iiie  highest  state  court  construes  such  act  as  supplemental  to  Ind.  Act 
of  February  28,  1905,  which,  as  amended  by  Ind.  Act  of  March  9,  1907, 
gave  to  any  carrier  or  other  party  dissatisfied  with  any  order  made  by 
the  Commission  a  right  to  resort  to  the  courts  in  an  action  to  suspend 
it  or  set  it  aside,  and  the  order  in  question  was  made  after  notice  and 
full  hearing,  and  the  complaining  carrier  had,  and  exercised,  the  right 
to  a  judicial  review  by  action  at  law. 

Appeal  and  review  —  Ei*ror  to  state  court  —  Who  may  raise  Federal ' 
question. 

4.  A  carrier  which  has  abandoned  its  application  for  a  modification 
of  the  order  of  a  State  Railroad  Commission  requiring  the  installation 
on  its  locomotives  of  headlights  of  not  less  than  1,500  candle  power  is 
not  in  a  position  to  urge  upon  the  Federal  Supreme  Court,  on  writ  of 
error  to  a  state  court,  that  the  Commission's  order  is  so  indefinite  and 
imcertain  in  its  terms  as  not  to  furnish  an  intelligible  measure  of  the 
carrier's  duty,  and  is  therefore  a  denial  of  due  process  of  law. 

[December  11,  1916.] 

In  error  to  the  Supreme  Court  of  the  State  of  Indiana  to  re- 
view a  decree  which  affirmed  a  decree  of  the  Superior  Court  of 
Marion  County,  in  that  state,  in  favor  of  defendant  in  a  suit 
to  enjoin  the  enforcement  of  an  order  of  the  State  Railroad 
Commission,  requiring  locomotives  to  be  equipped  with  head- 
lights of  not  less  than  1,500  candle  power ;  affirmed. 

See  same  case  below,  182  Ind.  382,  101  N.  E.  85. 

Appearances:     Samuel  O.  Pickens,  Frederic  D.  McKenney, 

D.  P.  Williams,  and  Owen  Pickens  for  plaintiif  in  error;  Bert 

Winters,  Burt  New,  Wilbur  T.  Gruber,  and  Evan  B.  Stotsen- 

burg.  Attorney  General  of  Indiana,  for  defendant  in  error. 
P.U.R.1917B. 
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Mr.  Justice  Pitney  delivered  the  opinion  of  the  court : 
The  Kailroad  Commission  of  Indiana  was  created  and  broad 
powers  were  conferred  upon  it  by  an  act  approved  February  28, 
1905,  and  an  amendatory  act  approved  March  9,  1907  (Acts 
1905,  p.  83;  Acts  1907,  p.  454;  Bums's  Anno.  Stat.  [Ind.] 
1908,  §§  5531  et  seq.).  By  a  later  act  (Acts  1909,  p.  323), 
the  Commission  was  specifically  authorized  and  directed  to  inves- 
tigate the  condition  and  efficiency  of  headlights  then  in  use  on 
locomotive  engines  on  the  railroads  in  the  state,  determine  the 
most  practicable  and  efficient  headlight  for  all  purposes,  and 
make  and  enforce  against  the  railroad  companies  the  necessary 
orders  for  the  installation  of  such  headlights.  Pursuant  to  this 
authority  it  conducted  an  investigation,  upon  notice  to  plaintiff 
in  error  and  all  other  steam  railroad  companies  operating  in  the 
state,  the  result  of  which  was  an  order,  made  January  6,  1910, 
reciting  the  investigation,  declaring  that  the  oil  headlights  com- 
monly in  use  were  inadequate  for  the  protection  of  persons  and 
property,  and  ordering  that  all  engines  used  in  the  transporta- 
tion of  trains  over  any  line  of  railroad  in  the  state  should  be 
equipped  "with  headlights  of  not  less  than  1,500  candle  power," 
About  one  month  thereafter  plaintiff  in  error  brought  an  action 
in  a  state  court  of  competent  jurisdiction  seeking  to  enjoin  en- 
forcement of  the  order  upon  the  ground  that  the  Act  of  1909 
and  the  order  made  pursuant  to  it  were  repugnant  to  the  "com- 
merce clause''  of  the  Constitution  of  the  United  States  and  the 
statutes  enacted  thereunder,  and  to  the  "due  process  clause"  of 
the  14th  Amendment.  Among  other  grounds  of  attack,  it  was 
averred  that  the  order  was  so  vague,  indefinite,  and  uncertain 
in  its  description  of  the  headlight  required  as  to  be  meaningless 
and  void,  because  it  failed  to  specify  at  what  distance  from  the 
source  of  light  the  illuminating  power  was  to  be  measured,  and 
whether  it  was  to  be  determined  by  averaging  the  intensity  of 
the  light  at  a  given  distance  from  its  source,  and  if  so,  at  what 
distance;  that  the  order  did  not  specify  the  character  of  the 
reflector,  nor  whether  the  required  candle  power  might  be  devel- 
oped by  reflectors  or  lenses,  or  whether  the  light  must  be  of  1,500 
candle  power  independent  of  such  lenses  or  reflectors;  it  being 
averred  that  each  of  these  elements  was  an  essential  factor  in 

the  ascertainment  and  measurement  of  the  illimiinating  capacity 
r.U.R.1917B.  ' 
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of  headlights,  and  that  there  was  no  known  standard  by  which 
such  capacity  might  be  measured  and  expressed  in  terms  of 
candle  power  in  the  absence  of  those  factors.  From  an  amended 
complaint,  and  from  the  Commission's  answer  thereto,  it  was 
made  to  appear  that,  after  the.  making  of  the  order,  Mr.  Hough- 
ton, chairman  of  a  committee  appointed  to  represent  the  plain- 
tiff and  the  other  railroad  companies  named  in  the  order  with 
respect  to  presenting  a  petition  to  the  Commission  for  a  modifi- 
cation of  its  provisions,  made  written  application  to  the  Com- 
mission for  a  suspension  of  the  order  and  a  further  hearing  upon 
the  subject ;  that  the  Commission  replied  that,  imder  the  statute 
and  the  practice  of  the  Commission,  it  had  authority  to  alter, 
change,  or  modify  any  final  order  made  by  it,  and  that  the  Com- 
mission would  not  suspend  the  order  in  question,  but  would  treat 
Mr.  Houghton's  communication  as  an  application  for  its  modi- 
fication, and  specifying  a  time  for  the  hearing  of  that  applica- 
tion; that  on  the  date  specified  the  carriers  appeared  by  Mr. 
Houghton,  chairman  of  the  committee,  and  by  counsel,  and  with- 
drew the  application  for  modification,  whereupon  it  was  dis- 
missed. Plaintiff  demurred  to  the  answer,  the  demurrer  was 
overruled,  and,  plaintiff  refusing  to  plead  further,  final  judg- 
ment was  rendered  against  it,  and,  on  appeal,  this  was  affirmed 
by  the  supreme  court  of  Indiana;  that -court  holding  that  plain- 
tiff's complaint  did  not  show  groimd  for  the  relief  sought.  182 
Ind.  382,  101  N.  E.  85.  The  case  comes  here  upon  the  Federal 
questions,  under  §  237,  Judicial  Code  [36  Stat,  at  L.  1156,  chap. 
231,  Comp.  Stat  1913,  §  1214]. 

[1]  So  far  as  the  attack  upon  the  Act  of  1909  and  the  order 
made  pursuant  to  it  is  based  upon  interference  with  interstate 
commerce,  it  very  properly  is  conceded  that,  but  for  a  recent  act 
of  Congress,  the  case  would  be  controlled  by  Atlantic  Coast  Line 
K.  Co.  V.  Georgia,  234  U.  S.  280,  290,  58  L.  ed.  1312,  1317, 
34  Sup.  Ct  !ftep.  829,  where  it  was  held  that,  in  the  ab- 
sence of  Federal  l^slation,  the  states  are  at  liberty,  in 
the  exercise  of  their  police  power,  to  establish  r^ulations  for 
securing  safety  in  the  physical  operation  of  railroad  trains  with- 
in their  territory,  even  though  such  trains  are  used  in  interstate 
commerce;  and  that  (p.  293)  the  Safety  Appliance  Acts  of  Con- 
gress, since  they  provided  no  regulations  for  locomotive  head- 
P.U.R.1917B. 


Digitized  by 


Google 


1008  UNITED  STATES  SUPREME  CX)URT. 

lights,  showed  no  intent  to  supersede  the  exercise  of  state  power 
with  respect  to  this  subject 

[2]  But  it  is  insisted  that  this  decision  is  no  longer  control- 
ling, because  Congress  has  since  then  ^'exercised  its  power  as  to 
equipment  over  the  entire  locomotive  and  tender  and  all  parts 
and  appurtenances  thereof."  The  reference  is  to  tiie  Act  of 
March  4,  1915  (chap.  169,  38  Stat  at  L.  1192),  amendatory 
of  the  Act  of  February  17,  1911,  requiring  common  carriers  en- 
gaged in  interstate  commerce  to  equip  their  locomotives  with 
safe  and  suitable  boilers  and  appurtenances  thereto  (chap.  103, 
36  Stat  at  L.  913,  Comp.  Stat  1913,  §  8630).  The  latter  act 
was  among  those  referred  to  in  the  Georgia  Case,  and  held  not 
to  oust  the  authority  of  the  state  because  it  did  not  appear  either 
that  Congress  had  acted,  or  that  the  Interstate  Commerce  Com- 
mission, under  the  authority  of  Congress,  had  established  any 
regulations  concerning  headlights.  The  amendment  of  1915  ex- 
tends the  provisions  respecting  inspection,  etc.,  to  the. entire  loco- 
motive and  all  its  appurtenances.  Whether  those  provisions 
authorize  the  Interstate  Commerce  Commission  to  prescribe  any 
particular  type  of  headlight,  or  other  appliance,  is  a  question 
upon  which  we  need  not  now  pass^  for  the  reason  that  the 
decision  of  the  supreme  court  of  Indiana,  refusing  an  injunction 
to  restrain  the  enforcement  of  the  state  Commission's  order,  was 
rendered  and  judgment  thereon  entered  before  the  passage  by 
Congress  of  the  act  referred  to.  Obviously,  we  cannot  say  that 
by  that  decision  and  judgment  any  right  of  plaintiff  in  error 
under  a  law  of  the  United  States  was  infringed,  within  the  mean- 
ing of  §  237,  Judicial  Code,  when  the  law  creating  the  supposed 
right  was  not  enacted  until  after  the  judgment  If,  however,  by 
virtue  of  the  provisions  of  the  Act  of  1915,  or  of  any  action  here- 
tofore or  hereafter  tak^i  by  the  Interstate  Commerce  Commis- 
sion under  it,  plaintiff  in  error  is  entitled  to  an  injunction 
against  the  further  enforcement  of  the  order  of  the  state  Com- 
mission, that  right  may  be  asserted  in  another  action  and  will 
not  be  prejudiced  by  our  present  decision. 

[3]  With  respect  to  the  question  of  due  process  of  law,  it  is 

unnecessary  to  determine  whether  the  14:th  Amendment  requires 

that  state  action,  l^islative  in  its  nature,  of  the  character  of  the 

order  of  the  Railroad  Commission,  shall  be  preceded  by  notice 
P.U.R.1917B. 


Digitized  by 


Google 


VANDALIA  K.  CO.  v.  PUBLIC  SERVICE  COMMISSION.        1009 

and  an  opportunity  for  a  hearing.  In  the  case  before  us,  the 
supreme  court  of  Indiana  construed  the  Act  of  1909  as  supple- 
mental to  the  Act  of  1905,  which,  as  amended  in  1907  (Acts 
1907,  p.  469,  §  6;  Burns's  Anno.  Stat.  [Ind.]  1908,  §  5536), 
gave  to  any  carrier  or  other  party  dissatisfied  with  any  order 
made  by  the  Commission  a  right  to  resort  to  the  courts  in  an 
action  to  suspend  it  or  set  it  aside.  Since  the  order  in  question 
was  made  after  notice  and  a  full  hearing,  and  plaintiff  in  error 
had  and  exercised  the  right  to  a  judicial  review  by  action  at  law, 
we  concur  in  the  view  of  the  state  court  that  there  has  been  in 
this  respect  no  deprivation  of  property  without  due  process  of 
law. 

[4]  The  only  other  point  requiring  mention  is  the  insistence 
that  the  order  is  so  indefinite  and  uncertain  in  its  terms  as  not 
to  furnish  an  intelligible  measure  of  the  duty  of  plaintiff  in 
error,  and  is  therefore  a  denial  of  due  process  of  law.  Upon  this 
point  the  state  court  held,  following  its  previous  decision  in 
Chicago,  I.  &  L.  E.  Co.  v.  Railroad  Commission,  175  Ind.  630, 
638,  95  N.  E.  364,  that  the  Railroad  Commission  itself,  by 
virtue  of  the  act,  had  power  to  grant  relief  through  a  rehearing, 
and  that  without  first  resorting  to  that  method  of  procedure 
plaintiff  in  error  was  not  entitled  to  have  the  order  set  aside  by 
the  courts.  The  general  rule  is  that  one  aggrieved  by  the  rulings 
of  such  an  administrative  tribunal  may  not  complain  that  the 
Constitution  of  the  United  States  has  been  violated  if  he  has  not 
availed  himself  of  the  remedies  prescribed  by  the  state  law  for  a 
rectification  of  such  rulings.  Bradley  v.  Richmond,  227  U.  S. 
477,  485,  57  L.  ed.  603,  606,  33  Sup.  Ct.  Rep.  318.  And  since 
the  record  shows  that  plaintiff  in  error  and  its  associates  were 
accorded  a  rehearing  upon  the  very  question  of  modification,  but 
abandoned  it,  nothing  more  need  be  said  upon  that  point 

Judgment  affirmed. 

Mr.  Justice  Clarke  took  no  part  in  the  consideration  or  deci- 
sion of  this  case. 
P.U.R.1917B,  64 
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DETROIT  UNITED  RAILWAY,  Plflf.  in  Err., 

V. 

PEOPLE  OP  THE  STATE  OP  MICHIGAN", 

[No.  1.] 

DETROIT  UNITED  RAILWAY,  Plflf.  in  Err., 

v. 

CITY  OF  DETROIT. 

[No.  4.] 

(242  U.  S.  238,  61  L.  ed.  — ,  37  Sup.  Ct.  Rep.  87.) 

Conatitutional  law  ^  Error  to   state  court  ^^  Federal   question  ^^Im" 
pairing  contract  obligations  —  Decision  on  non^Federal  ground. 

1.  A  decision  of  the  highest  court  of  the  state  that  reduced  street 
railway  fares  must  be  given  in  the  territory  annexed  to  Detroit  by 
Mich.  Acts  of  June  16,  1905,  June  19,  1907,  and  October  24,  1907,  on 
lines  operated  there  under  village  and  township  franchises  which  had 
theretofore  been  acquired  by  the  Detroit  United  Railway,  under  the 
authority  of  Mich.  Comp.  Laws  1897,  §  6448,  necessarily  gives  effect 
to  the  annexation  acts  so  as  to  sustain  a  writ  of  error  from  the  Federal 
Supreme  Court,  where  the  Detroit  United  Railway  contends  that  it  had 
a  right,  under  such  village  and  township  franchises  protected  by  the 
contract  clause  of  the  Federal  Constitution,  to  charge  a  higher  fare, 
although  the  state  court  rests  its  decision  upon  the  theory  that  the 
terms  of  such  franchises  had  been  modified  by  the  assent  of  the  prede- 
cessors of  the  Detroit  United  Railway  to  city  ordinances  for  the 
extension  of  their  lines  in  certain  other  previously  annexed  territory, 
which  contain  stipulations  for  a  single  fare  and  reduced  rates  over 
"the  entire  route,"  or  over  "any  of  its  lines  in  said  city,"  and  by  the 
subsequent  acquisition  of  these  lines  by  the  Detroit  United  Railway, 
followed  by  its  acquisition  of  the  suburban  lines  in  question. 

Appeal  and  review  ^-^  Error  to  state  court  ^^  Scope  of  review  ^Im- 
pairing contract  obligations. 

2.  When  the  Federal  Supreme  Court  is  called  upon,  in  the  ex- 
ercise of  its  appellate  jurisdiction  over  state  courts,  to  decide  whether 
state  legislation  impairs  the  obligation  of  a  contract,  it  is  required  to 
determine  upon  its  independent  judgment:  (1)  Was  there  a  contract? 
(2)  If  so,  what  obligation  arose  from  it?  (3)  Has  that  obligation  been 
impaired  by  subsequent  legislation? 

Constitutional  law  ^^  Impairing  contract  obligations  ^^  Street  railway 
fare  in  annexed  territory, 

3.  Contract  obligations  of  the  Detroit  United  Railway  which,  under 
the  authority  of  Mich.  Comp.  Laws  1897,  §  6448,  had  acquired,  with  all 

P.U.R.1917B. 
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their  "rights,  privileges,  and  franchises/'  certain  suburban  lines  operat- 
ing under  village  and  township  grants  contractual  in  their  nature,  fix- 
ing the  fares  to  be  charged,  were  unconstitutionally  impaired  by  the 
effect  given  to  the  Detroit  Annexation  Acts  (Mich.  Acts  of  June  16, 
1905,  June  10,  1907,  and  October  24,  1907 )  by  a  decision  of  the  highest 
state  court  requiring  reduced  fares  to  be  put  in  force  in  such  annexed 
territory  on  these  suburban  lines,  on  the  theory  that  the  terms  of  said 
village  and  township  grants  had  been  modified  by  the  assent  of  the 
predecessors  of  the  Detroit  United  Railway  to  dty  ordinances  for  the 
extension  of  their  respective  lines  in  certain  other  previously  annexed 
territory,  which  contain  stipulations  for  single  fares  and  reduced  rates 
over  the  "entire  route"  or  "any  of  its  lines  in  said  city,"  and  by  the 
subsequent  acquisition  of  these  lines  by  the  Detroit  United  Railway, 
followed  by  its  acquisition  of  the  suburban  lines  in  question, 

(Clarke  and  Bbandeis,  J  J.,  dissent) 

[December  11,  1916.] 

In  error  to  the  Supreme  Court  of  the  State  of  Michigan  to 
review  a  judgment  which  affirmed  a  conviction  of  a  street  rail- 
way company  in  the  Recorder's  Court  for  the  City  of  Detroit 
of  having  failed  to  accept  workmen's  tickets  on  its  lines  within 
certain  annexed  territory,  Reversed  and  remanded  for  further 
proceedings.    Also 

In  error  to  the  Supreme  Court  of  the  State  of  Michigan  to 
review  a  judgment  which  affirmed  a  judgment  of  the  Circuit 
Court  of  Wayne  County,  in  that  state,  awarding  a  mandamus  to 
compel  a  street  railway  company  to  observe  the  provisions  of 
the  Detroit  ordinances  respecting  fares  upon  its  lines  in  certain 
annexed  territory.  Reversed  and  remanded  for  further  proceed- 
ings. 

See  same  case  below  in  No.  1,  162  Mich.  460,  139  Am.  St. 
Rep.  582,  125  K  W.  700,  127  K  W.  748;  in  No.  4,  173  Mich. 
314,  139  K  W.  56. 

Appearances:  Elihu  Root,  John  C.  Donnelly,  William  L.  Car- 
penter, Fred  A.  Baker,  and  Henry  L.  Lyster  for  plaintiff  in 
error;  P.  J.  M.  Hally  and  Harry  J,  Dingeman  for  defendants 
in  error. 

Mr.  Justice  Pitney  delivered  the  opinion  of  the  court: 
These  two  cases  involve  identical  questions,  were  argued  to- 
gether, and  may  be  disposed  of  in  a  single  opinion.    They  con- 
cern the  rates  of  fare  that  may  be  charged  by  plaintiff  in  error 

upon  certain  street  railway  lines  within  the  present  limits  of  the 
P.U.R.1917B. 
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city  of  Detroit,  and  in  both  cases  it  is  insisted  that  the  state  court 
of  last  resort  has  given  such  an  effect  to  statutes  enacted  in  the 
years  1905  and  1907  for  extending  the  corporate  limits. as  to 
impair  the  obligation  of  the  contracts  contained  in  franchises 
theretofore  granted  by  the  governing  authorities  of  the  annexed 
territory  to  the  predecessors  in  title  of  plaintiff  in  error. 

Plaintiff  in  error  was  incorporated  December  28,  1900,  under 
the  Street  Eailway  Act  of  1867  and  amendments  thereto  (1 
Mich.  Laws  1867,  p.  46;  Comp.  Laws  1897,  chap.  168),  for  the 
purpose,  as  its  corporate  name  indicates,  of  acquiring,  maintain- 
ing, and  operating  various  lines  theretofore  constructed  by  other 
companies.  Section  15  of  the  act  (Comp,  Laws,  §  6448)  pro- 
vides that  any  street  railway  company  may  purchase  and  acquire 
any  street  railway  in  any  citj',  village,  or  township  owned  by 
another  corporation,  together  with  the  rights,  privileges,  and 
franchises  thereof,  "and  may  use  and  enjoy  the  rights,  privi- 
leges, and  franchises  of  such  company,  the  same,  and  upon  the 
same  terms  as  the  company  whose  road  and  franchises  were  so 
acquired  might  have  done."  Under  this  authority  it  shortly 
thereafter  acquired  and  united  under  one  organization  certain 
lines  previously  constructed  and  operated  independently  through- 
out the  city  and  its  suburbs  under  different  and  distinct  fran- 
chises, of  which  the  following  is  a  summary : 

In  November,  1862,  the  city,  by  ordinance,  granted  to  the 
incorporators  of  the  Detroit  City  Railway  the  right  to  construct 
railways  in  certain  streets,  including  Jefferson  avenue,  which 
extends  from  the  center  of  the  city  in  a  northeasterly  direction 
to  and  beyond  the  city  limits.  All  the  lines  authorized  were  to 
commence  at  Campus  Martins,  and  run  thence  on  their  several 
courses  to  the  city  limits,  and  the  route  along  Jefferson  avenue 
to  the  eastern  limits  was  to  be  completed  within  six  months  after 
March  31,  1863.  In  1873  a  section  was  added  authorizing  the 
construction  of  a  second  track  along  Jefferson  avenue.  In  1862 
the  city  limits  on  Jefferson  avenue  were  at  Mt.  Elliott  avenue. 
In  1885  they  were  extended  to  a  point  200  feet  east  of  Baldwin 
avenue,  and  while  they  remained  as  thus  fixed,  and  in  the  year 
1889,  a  supplemental  ordinance  was  passed  granting  to  the  De- 
troit City  Railway,  among  other  things,  the  right  to  ext^id  ita 

double  traok  along  Jefferson  avenue  from  its  then  present  east- 
P.U.R.1917B. 
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-erly  termimis  4o  the  easterly  city. limits,  and  fixing  a  time 
within  which  the  same  should  be  constructed.  There  was  a  pro- 
vision that  the  additional  lines  should  be  operated  in  connec- 
tion with  and  as  parts  of  the  then  present  system  of  the  Detroit 
City  Kailway,  and  that  the  company  should  agree,  among  other 
things^  to  make  arrangements  for  carrying  passengers  between 
the  hours  of  5:30  and  7:00  a.  m.,  and  between  5:15  and  6:15 
p.  M.,  over  any  of  its  lines  in  the  city  for  a  single  fare  upon  tick- 
ets sold  at  the  rate  of  eight  for  25  cents,  with  specified  transfer 
rights. 

In  1891  the  city  limits  were  further  extended  along  Jefferson 
avenue  to  Hurlburt  avenue,  which  was  the  easterly  line  of  the 
township  of  Hamtramck.  The  railroad  on  Jefferson  avenue  in 
the  territory  covered  by  this  extension  was  constructed  under 
franchises  granted  by  the  authorities  of  that  township,  respect- 
ing which  no  question  is  now  raised. 

From  Hurlburt  avenue  easterly  to  the  Country  Club  in  the 
township  of  Grosse  Point — a  distance  of  about  4^  miles — the 
railroad  on  Jefferson  avenue  was  constructed  under  several 
grants  made  by  the  township  and  village  of  Grosse  Point  and 
the  village  of  Fairview,  in  the  years  1891,  1893,  and  1895,  and 
further  powers  were  conferred  upon  plaintiff  in  error,  after  its 
acquisition  of  these  lines,  by  ordinance  of  the  village  of  Fair- 
view,  passed  May  16, 1905.  These  several  villages  and  township 
grants  were  for  terms  that  have  not  yet  expired,  and  contain 
provisions  for  5-cent  fares  within  the  territory  covered  by  them. 

The  Jefferson  avenue  lines  are  operated  together  as  a  single 
system  in  connection  with  lines  leading  from  the  city  northwest- 
wardly on  Grand  Eiver  avenue  to  and  beyond  the  city  limits, 
constructed  under  rights  derived  by  predecessors  in  title  of  plain- 
tiff in  error,  as  follows : 

By  ordinance  of  May  1,  1868,  the  city  granted  to  the  incor- 
porators of  the  Grand  Kiver  Street  Kailway  Company  the  right 
to  construct  lines  on  certain  streets,  including  Grand  River 
avenue  to  its  intersection  with  the  Michigan  Central  Rail^vay  at 
or  near  the  then  present  city  limits,  with  the  right  to  build  a 
second  track  within  five  years  after  the  completion  of  the  first. 
By  §  8  this  line  was  to  be  completed  to  a  specified  point  con- 
temporaneously with  the  paving  of  the  street,  and  thence  to  the 
P.U.U.1917B. 
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western  city  limits  whenever  public  necessity,  as  determined  by 
the  common  council,  should  requira  By  Acts  of  1875  and  1885 
the  limits  were  extended  from  the  railroad  intersection  to  a  point 
just  beyond  the  Boulevard.  By  ordinance  of  August  3,  1888^ 
there  was  granted  the  right  to  construct  single  tracks  on  Grand 
Kiver  avenue  from  its  then  present  terminus  to  the  westerly  city 
limits,  and  by  ordinance  of  January  3,  1889,  the  city  granted 
the  right,  among  others,  to  construct  a  double  track  railway  on 
Grand  Eiver  avenue  from  Woodward  avenue  to  the  city  limits, 
and  under  this  authority  tracks  were  built  to  the  limits  just 
beyond  the  Boulevard.  The  latter  ordinance  required  the  com- 
pany to  stipulate  that  it  would  sell  tickets,  eight  for  25  cents, 
good  over  the  entire  route  of  the  company,  when  offered  during 
the  morning  and  afternoon  hours  specified  in  the  ordinance 
passed  on  the  same  date  respecting  the  Detroit  City  lines  and 
already  referred  to. 

In  1897  the  township  of  Greenfield  granted  to  the  incorpora- 
tors of  the  Grand  River  Electric  Railway  (a  different  corpora- 
tion from  that  last  mentioned)  a  franchise  for  tracks  along  the 
Grand  River  road  from  the  westerly  line  of  the  township  to  the 
then  present  city  limits  of  Detroit,  with  a  right  to  charge  not 
exceeding  5  cents  as  the  fare  for  any  distance  in  Greenfield,  or 
six  tickets  for  25  cents,  with  school  tickets  at  ten  for  30  cents* 
Under  this  franchise  a  railroad  was  built  along  the  Grand  River 
road  from  the  then  city  limits  near  the  Boulevard  throughout 
the  township  of  Greenfield. 

As  already  indicated,  all  of  these  lines  of  railway,  with  the 
appurtenant  rights,  privileges,  and  franchises,  were  acquired  by 
plaintiff  in  error  shortly  after  its  incorporation,  under  the  au- 
thority of  §  15  of  the  Act  of  1867. 

Afterwards,  by  an  act  of  the  legislature  approved  October  24, 
1907  (Mich.  Laws,  Ex.  Sess.  1907,  p.  55),  a  part  of  the  former 
village  of  Fairview,  including  Jefferson  avenue  for  a  distance 
of  about  12,500  feet  northeastwardly  from  Hurlburt  avenue,  was 
annexed  to  the  city  of  Detroit.  And  by  Acts  of  June  16,  1905, 
and  June  19,  1907  (Mich.  Local  Acts  1905,  p.  1144;  Local  Acts 
1907,  p.  940),  the  city  limits  were  extended  northwestwardly 
along  Grand  River  avenue  for  a  distance  of  about  ^  mile  in  ter- 
ritory previously  part  of  Greenfield  township.     Each  of  these 
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acts  provided  that  the  annexed  territory  should  be  subject  to  all 
the  laws  of  the  state  applicable  to  the  city,  and  to  all  the  ordi- 
nances and  regulations  of  the  city,  with  exceptions  not  now  ma- 
terial. 

It  is  the  contention  of  defendants  in  error  that  the  provisions 
respecting  fares  in  the  two  ordinances  of  January  3,  1889,  as- 
sented to  by  the  predecessors  of  plaintiff  in  error  in  the  owner- 
ship of  the  city  lines  on  Jefferson  and  Grand  Eiver  avenues, 
were  intended  to  be  applicable  throughout  the  city  as  it  might 
from  time  to  time  be  enlarged,  and  that  plaintiff  in  error  is 
bound  by  the  limitations  of  those  ordinances  as  to  all  its  lines 
within  the  city,  not  only  as  its  limits  existed  in  1889,  but  also 
including  the  territory  annexed  in  1905  and  1907. 

In  case  Xo.  1,  the  supreme  court  of  the  state  sustained  the 
imposition  of  a  fine  for  failure  to  accept  workingmen's  tickets, 
so-called,  within  the  hours  prescribed  by  the  ordinance  of  1889 
upon  the  Jefferson  avenue  line  within  the  territory  formerly  part 
of  the  village  of  Fairview,  but  annexed  to  the  city  by  the  Act 
of  October  24,  1907,  162  Mich.  460,  139  Am.  St.  Eep.  582, 
125  N.  W.  700,  127  N.  W.  748. 

In  No.  4,  the  court  sustained  a  judgment  awarding  a  man- 
damus requiring  plaintiff  in  error  to  observe  the  provisions  of  the 
ordinances  of  1889  upon  the  entire  Jefferson  avenue, — Grand 
River  avenue  route,  so  far  as  included  within  the  city  limits  as 
extended  in  1907.    173  Mich.  314,  139  K  W.  56. 

In  each  case  plaintiff  in  error  seasonably  and  expressly  in- 
sisted that  the  several  township  and  village  grants  above  referred 
to  were  subsisting  and  valid  contracts  at  and  before  the  legisla- 
ture of  Michigan  passed  the  acts  extending  the  city  limits,  and 
that  those  acts,  if  so  construed  or  applied  as  to  affect  or  modify 
the  contracts,  were  in  conflict  with  §  10  of  article  1  of  the  Con- 
stitution of  the  United  States.  And  it  is  upon  the  overruling  of 
this  insistence  that  the  cases  are  brought  here,  under  §  237, 
Judicial  Code  [36  Stat,  at  L.  1156,  chap.  231,  Comp.  Stat. 
1913,  §  1214]. 

[1]   Defendants  in  error  challenge  our  jurisdiction,  upon  the 

ground  that  the  judgments  of  the  state  court  of  last  resort  were 

based  solely  upon  the  meaning  that  it  attributed  to  the  ordinances 
P.U.R.1917B. 


Digitized  by 


Google 


1016  UNITED  STATES  SUPREME  COURT. 

of  January  3,  1889,  without  reference  to  any  subsequent  legis- 
lation. 

It  is  true,  as  this  court  has  many  times  decided,  that  the  "con- 
tract clause"  of  the  Constitution  is  not  addressed  to  such  im- 
pairment of  contract  obligations,  if  any,  as  may  arise  by  mere 
judicial  decisions  in  the  state  courts  without  action  by  the  legis- 
lative authority  of  the  state.  Cross  Lake  Shooting  &  Fishing 
Club  V.  Louisiana,  224  Ij.  S.  632,  639,  56  L.  ed.  924,  928,  32 
Sup.  Ct.  Kep.  577;  Frank  v.  Mangum,  237  U.  S.  309,  344,  59 
L.  ed.  969,  987,  35  Sup.  Ct.  Kep.  582. 

But  in  this  case  there  were  state  laws  passed  subsequent  to 
the  making  of  the  alleged  contracts  in  question,  in  the  form  of 
the  legislation  of  1905  and  1907  extending  the  corporate  limits 
of  the  city.  And  it  is  not  correct  to  say  that  the  decisions  of  the 
state  court  turned  upon  the  mere  meaning  of  the  contracts  with- 
out reference  to  these  subsequent  laws.  Assuming  what  in  effect 
is  conceded,  that  the  village  and  township  franchises  constituted 
contracts  within  the  protection  of  the  Federal  Constitution,  the 
force  of  the  decisions  was  to  abrogate  the  rights  acquired  by 
plaintiff  in  error  through  its  acquisition  of  the  suburban  lin^, 
not  merely  because  of  the  assent  of  the  owners  of  the  city  lines 
to  the  ordinances  of  January  3,  1889,  but  because  of  the  com- 
bined effect  of  those  ordinances  and  the  acts  of  the  legislature 
of  Michigan  that  thereafter  extended  the  city  limits.  It  is  true 
that  no  question  is  or  can  be  here  made  respecting  the  authority 
of  the  legislature  to  add  new  territory  to  the  city ;  and  it  is  like- 
wise true  that  the  annexation  acts  contain  no  reference  to  exist- 
ing contracts,  nor  any  specific  mention  of  the  subject  matter  of 
street  railway  rights.  But,  in  cases  of  this  character,  the  juris- 
diction of  this  court  does  not  depend  upon  the  form  in  which 
the  legislative  action  is  expressed,  but  rather  upon  its  practical 
effect  and  operation  as  construed  and  applied  by  the  state  court 
of  last  resort,  and  this  irrespective  of  the  process  of  reasoning 
by  which  the  decision  is  reached,  or  the  precise  extent  to  which 
reliance  is  placed  upon  the  subsequent  legislation.  McOullough 
V.  Virginia,  172  U.  S.  102,  116,  117,  43  L.  ed.  382,  387,  388, 
19  Sup.  Ct.  Rep.  134;  Houston  &  T.  C.  R.  Co.  v.  Texas,  177 
IT.  S.  66,  77,  44  L.  ed.  673,  680,  20  Sup.  Ct.  Rep.  545;  Terre 
Haute  &  I.  R  Co.  v.  Indiana,  194  TJ.  S.  579,  589,  48  L.  ed. 
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1124,  1129,  24  Sup.  Ct.  Rep.  767;  Louisiana  ex  rel.  Hubert  v. 
New  Orleans,  215  U.  S.  170,  175,  54  L.  ed.  144,  147,  30  Sup. 
Ct.  Rep.  40;  Fisher  v.  New  Orleans,  218  TJ.  S.  438,  440,  54  L. 
ed.  1099,  1100,  31  Sup.  C5t.  Rep.  57;  Carondelet  Canal  &  Nav. 
Co.  V.  Louisiana,  233  U.  S.  362,  376,  58  L.  ed.  1001,  1006,  34 
Sup.  Ct.  Rep.  627;  Louisiana  R.  &  Nav.  Co.  v.  Behrman,  235 
U.  S.  164,  170,  59  L.  ed.  175,  180,  35  Sup.  Ct.  Rep.  62.  The 
necessary  operation  of  the  decisions  under  review  is  to  give  an 
effect  to  the  annexation  acts  that  substantially  impairs  the  alleged 
contract  rights  of  plaintiff  in  error  as  they  theretofore  stood; 
and  it  makes  no  difference  that  that  result  was  reached  in  part 
by  invoking  the  provisions  of  another  agreement  supposed  to  be 
binding  upon  plaintiff  in  error.  Whether  the  agreement  thus 
invoked,  when  properly  construed,  has  the  effect  attributed  to 
it,  is  a  question  that  touches  upon  the  merits,  and  not  upon  the 
jurisdiction  of  this  court. 

Coming,  then,  to  the  merits :  Not  only  is  it  not  disputed,  but 
it  is  not  open  to  serious  dispute,  that  the  original  village  and 
township  grants  were  contractual  in  their  nature.  It  appears 
that  the  recipients  of  those  grants,  like  their  successor,  the  plain- 
tiff in  error,  became  incorporated  under  the  Street  Railway  Act 
of  1867,  of  which  §  13  provides  that  consent  for  the  construction 
and  maintenance  of  a  street  railway  is  to  be  given  by  the  cor- 
porate authorities  in  an  ordinance  to  be  enacted  for  the  purpose, 
and  under  such  rules,  regulations,  and  conditions  as  may  be  pre- 
scribed by  such  ordinance,  but  that  no  such  railway  shall  be 
constructed  until  the  company  shall  have  accepted  in  writing  the 
terms  and  conditions  upon  which  they  are  permitted  to  use  the 
streets.  By  §  14,  after  any  city,  village,  or  township  shall  thus 
have  consented  to  the  construction  and  maintenance  of  street 
railways,  or  gi*anted  rights  and  privileges  to  the  company,  and 
such  consent  and  grant  shall  have  been  accepted  by  the  company, 
the  consent  shall  not  be  revoked  or  the  company  deprived  of  the 
rights  and  privileges  conferred.  And  by  §  20  the  rights  of  toll 
or  fare  to  be  charged  by  the  company  are  to  be  established  by 
agreement  between  it  and  the  corporate  authorities,  and  are  not 
to  be  increased  without  consent  of  such  authorities.  It  is  plain, 
as  was  pointed  out  by  this  court  in  Detroit  v.  Detroit  Citizens' 

Street  R.  Co.  184  U.  S.  368,  385,  46  L.  ed.  592,  607,  22  Sup. 
P.U.R.1917B. 
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Ct.  Eep.  410,  that  the  legislature  regarded  the  fixing  of  the  rate 
of  fare  as  a  subject  for  agreement  between  the  municipality  and 
the  company.  And  in  these  cases,  as  in  that,  the  terms  of  the 
several  ordinances  are  such  as  clearly  to  import  a  purpose  to  con- 
tract under  the  legislative  authority  thus  conferred. 

[2]  But  it  is  insisted — and  to  this  effect  was  the  decision  of 
the  state  court — ^that  the  terms  of  these  contracts  were  in  effect 
modified  by  the  assent  of  the  owners  of  the  city  lines  on  Jefferson 
and  Grand  Kiver  avenues  to  the  ordinances  of  January  3,  1889, 
and  the  subsequent  acquisition  of  these  lines  by  plaintiff  in  error, 
followed  by  its  acquisition  of  the  suburban  lines.  It  is,  indeed, 
argued  that  the  construction  placed  by  the  state  court  upon  the 
ordinances  of  1889  as  contracts  is  not  subject  to  the  review  of 
this  court,  and  a  declaration  to  this  effect  is  cited  from  Hender- 
son Bridge  Co.  v.  Henderson  City,  141  U.  S.  679,  689,  35  L.  ed. 
900,  904,  12  Sup.  Ct.  Rep.  114,  quoted  in  a  subsequent  case  of 
the  same  title  in  173  U.  S.  592,  602,  43  L.  ed.  823,  826,  19  Sup. 
Ct.  Rep.  553.  But,  notwithstanding  what  was  there  said,  it  is 
too  well  settled  to  be  open  to  further  debate,  that  where  this  court 
is  called  upon  in  the  exercise  of  its  jurisdiction  to  decide  whether 
state  legislation  impairs  the  obligation  of  a  contract,  we  are  re- 
quired to  determine  upon  our  independent  judgment  these  ques- 
tions: (1)  Was  there  a  contract?  (2)  If  so,  what  obligation 
arose  from  it?  and  (3)  Has  that  obligation  been  impaired  by 
subsequent  legislation  ?  Houston  &  T.  C.  R.  Co.  v.  Texas,  177 
TJ.  S.  66,  77,  44  L.  ed.  673,  680,  20  Sup.  Ct.  Rep.  545 ;  St 
Paul  Gaslight  Co.  v.  St.  Paul,  181  TT.  S.  142,  147,  45  L.  ed. 
788,  791,  21  Sup.  Ct.  Rep.  575;  Terre  Haute  &  I.  R.  Co.  v. 
Indiana,  194  U.  S.  579,  589,  48  L.  ed.  1124,  1129,  24  Sup.  Ct- 
Rep.  767. 

.  [3]  But  of  course  in  the  present  cases  the  crucial  question  is, 
What  were  the  obligations  of  the  contracts  as  they  stood  at  the 
time  of  the  subsequent  legislation?  And  therefore  it  becomes 
material  to  determine  whether,  by  voluntary  action  of  the  parties 
between  the  making  of  the  suburban  grants  and  the  passage  of 
the  annexation  acts,  the  obligations  arising  out  of  those  grants 
had  been  modified.  The  state  court  deemed  that  the  assent  of 
the  Detroit  City  Railway  to  that  provision  of  the  first-mentioned 

ordinance  of  January  3,  1889,  which  required  it  to  carry  pas- 
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sengers  at  reduced  rates  "over  any  of  its  lines  in  said  ciliy"  ap- 
plied to  any  and  all  lines  it  either  then  owned  or  might  there- 
after acquire,  and  comprehended  all  territory  within  the  limits 
of  the  city,  including  any  extension  of  the  municipal  boundaries 
or  of  the  company's  lines  within  those  boundaries ;  and  that  by 
the  acquisition  of  the  lines  of  the  Detroit  City  Kailway  plain- 
tiff in  error  became  bound  by  this  agreement,  and  was  obliged 
to  observe  it,  even  with  respect  to  the  lines  that  it  afterwards 
acquired  as  assignee  of  the  Grosse  Point  and  Fairview  franchises, 
so  far  as  those  lines  were  included  in  the  extended  city  limits. 
It  was  said  (162  Mich.  462,  139  Am.  St.  Kep.  582,  125  N.  W. 
700,  127  N.  W.  748)  that  there  were  two  methods  of  extending 
street  railways, — one  by  construction,  the  other  by  purchase  un- 
der §  6448  (2  Comp.  Laws  1897),  being  §  15  of  the  Act  of 
1867;  that  "the  purchased  railway  becomes  as  much  a  part  of 
the  system  as  does  the  railroad  as  constructed ; "  and  that  the 
ordinance  of  1889  was  made  in  view  of  the  power  of  the  legisla- 
ture to  increase  or  diminish  the  territory  within  the  city,  and 
the  real  intent  was  to  provide  for  single  fares  within  the  city 
limits  as  they  should  from  time  to  time  be  fixed.  In  173  Mich. 
314,  139  N.  W.  56,  similar  reasoning  was  applied  to  the  ordi- 
nance of  1889  respecting  the  Grand  Kiver  Avenue  line  and  the 
obligation  imposed  upon  the  owner  of  that  line  to  apply  the 
single  fare  and  the  reduced  rates  "over  the  entire  route  of  said 
company."  The  court  considered  (173  Mich.  325,  326)  that 
certain  of  the  language  used  in  the  original  ordinance  of  1862 
to  the  Detroit  Oily  Kailway  and  in  that  of  1868  to  the  Grand 
River  Street  Railway  Company  showed  that  the  probable  growth 
of  the  city  and  development  of  its  public  utilities  were  anticipat- 
ed, and  indicated  a  purpose  that  the  grants  should  apply  as  far 
as  the  city  might  be  extended. 

Notwithstanding  our  disposition  to  lean  towards  concurrence 
with  the  view  of  the  state  court  of  last  resort  in  a  matter  of  this 
nature,  we  are  unable  to  accept  its  construction  of  the  ordinances 
of  1889.  In  the  first  place,  we  are  unable  to  view  the  original 
ordinances  as  intended  to  extend  the  rights  of  the  respective 
grantees  beyond  the  then  existing  city  limits  and  as  far  as  the 
limits  should  be  extended  in  the  future.     Their  language  does 

not  seem  to  us  to  admit  of  this  interpretation,  and  the  practical 
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construction  placed  upon  them  by  the  parties  was  to  the  con- 
trary. As  the  city  limits  on  Jefferson  avenue  and  on  Grand 
Eiver  avenue  were  extended,  the  respective  companies  obtained, 
and  presumably  were  required  to  obtain,  new  grants  authorizing 
an  extension  of  the  railways  from  their  then  present  termini  to 
the  new  city  limits.  Both  of  the  ordinances  of  1889  contained 
express  grants  to  this  effect  with  respect  to  Jefferson  avenue  and 
Grand  River  avenue  respectively.  Each  of  the  original  city 
grants,  and  each  of  the  ordinances  of  1889,  contained  particular 
and  comparatively  brief  limitations  of  time  within  which  the 
authorized  lines  of  railway  were  to  be  constructed  and  placed  in 
operation.  For  these  reasons,  and  because  in  other  respects  the 
grants  are  quite  specific  in  their  terms,  and  because  the  city  at 
that  time  had  no  authority  to  extend  its  corporate  limits  nor  to 
make  a  grant  of  street  railway  rights  beyond  them,  we  are  com- 
pelled to  conclude  that  the  ordinances  of  1889  had  no  such  ex- 
tensive meaning  as  that  attributed  to  them  by  the  state  court 

Defendants  in  error  invoke  the  established  rule  that  the  terms 
of  a  mimicipal  grant  or  franchise  should  be  construed  strictly 
as  against  the  grantee,  and  as  favorably  to  the  grantor  as  its 
terms  permit.  The  state  court  deemed  the  rule  to  be  applicable. 
162  Mich.  465 ;  173  Mich.  323.  It  is  at  least  doubtful,  how- 
ever, whether  the  rule,  properly  applied  to  the  facts  of  these 
cases,  does  not  bear  altogether  in  favor  of  plaintiff  in  error.  For 
of  course  it  is  not  possible  to  adopt  an  extensive  construction  of 
the  obligations  imposed  upon  the  city  companies  by  the  ordi- 
nances without  adopting  a  like  construction  as  to  the  extent  of 
the  franchises  thereby  conferred  upon  the  companies.  And  can 
it  be  supposed  that  if  either  of  these  companies  had  claimed  the 
right  to  lay  down  tracks  and  operate  railways  in  the  annexed 
territory  by  virtue  of  the  ordinances  of  1889,  they  would  not 
have  been  met  with  the  rule  that  municipal  grants  are  to  be 
construed  strictly  against  the  grantee,  and  cannot  be  extended 
beyond  their  express  terms  ?  In  any  view,  the  ordinances,  just 
because  they  were  intended  to  be  contracts,  and  not  merely  l^is- 
lative  enactments,  ought  to  be  regarded  as  having  reference  to 
a  specific  subject  matter. 

But  were  we  in  error  about  the  construction  of  these  ordi- 
nances, we  still  think  that  the  acquisition  of  the  city  lines  by 
P.U.R.1917B. 
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plaintiff  in  error,  and  its  subsequent  acquisition  of  the  su- 
burban lines,  did  not  bind  it  to  put  the  reduced  fare  pro- 
visions in  effect  upon  the  suburban  lines  if  and  when  the 
city  limits  should  thereafter  be  extended  to  include  any 
parts  of  the  latter.  If  the  city  lines  had  been  extended  into 
the  annexed  territory  by  either  of  the  city  railway  companies 
under  any  authority  conferred  by  or  assumed  under  the  ordi- 
nances of  188D,  a  very  different  question  would  be  presented. 
But  such  is  not  the  case.  And  although  we  may  follow  the  state 
court  to  the  extent  of  considering  the  acquisition  of  the  suburban 
lines  under  §  6448  Comp.  Laws,  as  being  in  effect  an  extension 
of  the  city  railways,  we  cannot,  without  doing  violence  to  the 
provisions  of  that  section,  regard  such  acquisition  as  abrogating 
any  part  of  the  franchise  rights  that  pertained  to  the  suburban 
lines ;  for  the  section  itself  declares  that  upon  such  purchase  be- 
ing made,  the  purchasing  company  "may  use  and  enjoy  the  rights, 
privileges,  and  franchises  of  such  company,  the  same  and  upon 
the  same  terms  as  the  company  whose  road  and  franchises  were 
so  acquired  might  have  done."  The  rate  of  fare  being  among 
the  most  material  and  important  of  the  terms  and  conditions  re- 
ferred to  (Detroit  v.  Detroit  Citizens'  Street  R.  Co.  184  U.  S. 
368,  384,  46  L.  ed.  592,  606,  22  Sup.  Ct.  Rep.  410;  Minneapolis 
V.  Minneapolis  Street  R.  Co.  215  U.  S.  417,  434,  64  L.  ed.  259, 
270,  30  Sup.  Ct.  Rep.  118),  we  find  it  impossible  to  regard  the 
purchase  of  the  suburban  lines,  with  their  rights,  privileges,  and 
franchises,  as  being  in  effect  an  extension  of  the  city  lines,  but 
at  the  same  time  an  abrogation  of  an  essential  part  of  the  rights 
and  privileges  appurtenant  to  the  acquired  lines. 

The  state  court  cited  and  relied  upon  Indiana  R.  Co.  v.  Hoff- 
man, 161  Ind.  593,  69  K  E.  399,  15  Am.  Neg.  Rep.  527,  and 
Peterson  v.  Takoma  R.  &  P.  Co.  60  Wash.  406,  140  Am.  St. 
Rep.  936,  111  Pac.  338.  In  their  particular  facts  and  circum- 
stances those  cases  differ  somewhat  from  the  cases  now  before 
us ;  and,  without  stopping  here  to  analyze  them,  we  deem  it  suf- 
ficient to  say  that  we  are  unable  to  accept  their  reasoning  so  far 
as  it  is  inconsistent  with  the  views  we  have  expressed. 

It  results  that  the  provisions  of  the  township  and  village  ordi- 
nances respecting  the  rates  of  fare  remained  in  full  force  and 
effect  after  the  acquisition  of  the  suburban  lines  by  plaintiff  in 
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error,  notwithstanding  its  previous  acquisition  of  the  city  lines 
or  the  previous  assent  of  the  city  railway  companies 
to  the  ordinances  of  1889.  Because  of  tiie  provision  of 
§  10  of  art.  1  of  the  Constitution  of  the  United  States,  it  was 
not  within  the  power  of  the  state  of  Michigan  by  any  subsequent 
legislation  to  impair  the  obligations  of  those  contracts,  and  since 
the  judgments  of  the  supreme  court  of  that  state  gave  such  an 
effect  to  the  Annexation  Acts  of  1905  and  1907,  in  conjunction 
with  the  ordinances  of  1889,  as  to  impair  those  obligations,  the 
judgments  must  be  reversed. 

We  have  made  no  particular  mention  of  an  agreement  entered 
into  between  the  city  and  plaintiff  in  error  in  the  year  1909, 
because  we  agree  with  the  state  <;ourt  (173  Mich.  321,  139  N.  W. 
56)  that  it  was  no  more  than  a  temporary  provision  for  a  modus 
operandi,  and  had  not  the  effect  of  waiving  any  of  the  rights  of 
either  party. 

Judgments  reversed,  and  the  causes  remanded  for  further  pro- 
ceedings not  inconsistent  with  this  opinion. 

Mr.  Justice  Clarke,  dissenting: 

I  greatly  regret  that  I  cannot  concur  in  the  decision  just  an- 
noimced.  The  opinion  of  the  majority  of  the  court  plainly  re- 
gards the  act  of  the  legislature  of  the  state  of  Michigan,  extend- 
ing the  corporate  limits  of  the  city  of  Detroit,  as  a  valid  law, 
passed  in  the  exercise  of  an  undoubted  power  in  the  legislature 
to  deal  as  it  does  with  the  municipal  corporations  of  that  state, 
and  its  validity  for  the  purposes  for  which  it  was  intended  is  not 
questioned.  It  will  remain  a  valid  law  after  this  decision  as  it 
was  before.  In  substance  the  decision  of  this  court  is  that  the 
supreme  court  of  Michigan,  in  deciding  that  there  is  an  implied 
condition  in  the  contract  between  the  city  of  Detroit  and  the 
railway  company  that  the  rates  of  fare  therein  provided  for  shall 
apply  within  the  city  limits  when  extended,  and  in  requiring  the 
railway  company  to  accept  the  «ame  fares  throughout  the  new 
city  limits  as  were  accepted  throughout  the  former  limits,  ^ves 
an  effect  to  the  extension  act  which  impairs  the  railway  com- 
pany's contract  with  the  city.  I  am  of  the  opinion  that  for  the 
state  supreme  court  thus  to  interpret  the  terms  of  the  contract  of 

the  railway  company  with  the  city  is  not  to  give  an  effect  to  the 
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valid  extension  act  of  the  l^islature  which  violates  the  provi- 
sion of  the  Constitution  prohibiting  a  state  from  passing  "any 
law  impairing  the  obligation  of  contracts/'  The  passing  of  the 
valid  extension  act  merely  created  a  situation  under  which  the 
implied  condition,  existing  in  the  fare  contract  from  beginning, 
finds  an  application  to  the  new  territory.  This  is  giving  effect 
not  to  the  terms  of  the  act  of  the  legislature,  but  to  the  terms  of 
the  contract  with  the  city,  and  the  most  that  can  be  said  against 
the  decision  of  the  supreme  court  of  Michigan  is  that  it  gives  an 
erroneous  construction  to  the  contract.  But  since  it  is  settled 
by  many  decisions  of  this  court  that  the  contract  clause  of  the 
Federal  Constitution  does  not  protect  contracts  against  impair- 
ment by  the  decisions  of  courts  except  where  such  decisions  give 
effect  to  constitutions  adopted  or  laws  passed  subsequent  to  the 
date  of  such  contracts  (Cross  Lake  Shooting  &  Fishing  Club  v. 
Louisiana,  224  U.  S.  632,  56  L.  ed.  924,  32  Sup.  Ct.  Kep.  577), 
I  am  of  the  opinion  that  there  is  no  Federal  question  before  this 
court  in  this  case,  and  that  the  writ  of  error  should  be  dismissed. 
This  is  a  high  and  delicate  power  which  the  court  is  exercising 
in  this  case,  and  it  should  be  resorted  to  only  in  cases  which  are 
clear;  and,  for  the  reasons  thus  briefly  stated,  I  am  convinced  that 
this  is  not  such  a  case. 

I  am  authorized  to  state  that  Mr.  Justice  Brandeis  concurs  in 
this  dissent 
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STATE  EX  EEL.  BAILEOAD  COMMISSIONERS 

V. 

FLOEIDA  EAST  COAST  EAILWAY  COMPANY. 

(_  Fla.  — ,  73  So.  171.) 

Return -^  BcMonahleneaa '^  Income  from  particular  service. 

1.  In  considering  the  reasonableness  of  a  rate  fixed  by  the  Railroad 
Commissioners  for  the  transportation  of  any  particular  class  of  freight, 
the  question  is  whether  the  entire  revenue  produced  from  the  particular 
traffic  affords  a  substantial  income  for  the  service  over  the  cost  of 
rendering  it. 

Headnotes  by  the  Coubt. 
P.U.R.1917B. 
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Appeal  and  review  »  Commission  order  •»  Presttniption  as  to  reaaono- 
bleneaa. 

2.  The  orders  of  the  Railroad  CommissionerSy  prescribing  a  rate  to 
be  charged  by  railroad  corporations  for  the  transportation  of  freight, 
being  within  the  scope  of  the  Railroad  Commissioners'  power,  are  prima 
facie  reasonable  and  just,  and  properly  made  and  arrived  at  in  due 
form  of  procedure,  and  such  as  ought  to  have  been  made  in  the  premises. 

Evidence -^  Reasonableness  of  rates -- Burden  of  proof. 

3.  Where  the  reasonableness  of  a  rate  fixed  by  the  Railroad  Com- 
missioners for  the  transportation  of  a  particular  class  of  freight  is  at- 
tacked by  the  carrier,  against  whom  it  is  sought  to  be  enforced,  upon 
the  ground  that  the  rate  prescribed  will  require  the  carrier  to  perform 
a  service  without  reasonable  compensation  therefor,  or  upon  the  ground 
that  the  order  was  made  without  any  evidence  to  support  it,  the  burden 
is  upon  the  carrier  to  establish  by  evidence  which  is  clear  and  satis- 
factory such  ground  of  defense. 

Witnesses  ~- Bight  to  call  public  service  commissioner -- Appeal  and 
review, 

4.  Upon  the  question  of  whether  the  Railroad  Commissioners  made 
an  order  relating  to  the  carriage  of  freight  by  railroad  carriers  without 
any  evidence  before  them  upon  which  to  base  such  order,  they  may  be 
called  as  witnesses,  and  required  to  testify  whether  in  fact  any  evidence 
was  submitted  to  and  considered  by  them  as  the  baBis  for  such  order. 

Evidence '^  Sufficiency '^  Reasonableness  of  rate  order. 

5.  Evidence  examined  and  found  not  to  clearly  and  satisfactorily 
show  that  the  order  made  by  the  Railroad  Commissioners,  affecting  the 
carriage  of  commodities  included  in  class  P  traffic  by  the  respondent 
railroad,  would  compel  the  respondent  to  carry  such  commodities  at  a 
loss  or  without  substantial  compensation. 

Return  ^Operating  expenses -^  Bond  interest. 

6.  In  ascertaining  the  cost  to  or  expense  incurred  by  a  railroad  car- 
rier in  handling  a  particular  dass  of  traffic,  interest  on  bonds  and  taxes 
should  not  be  included  in  the  estimate,  but  they  are  matters  to  be  con- 
sidered in  determining  whether  the  rate  to  be  enforced  provides  a  rea- 
sonable or  fair  compensation. 

[November  21,  1916.] 

Petition  on  the  relation  of  the  Railroad  Commissioners  of 
Florida  for  mandamus  to  the  Florida  East  Coast  Railway  Com- 
pany; peremptory  writ  issued* 

Appearances:  D.  C.  McMullen,  of  Tallahassee,  for  relator; 
Alex.  St,  Clair-Abrams,  of  Jacksonville,  for  respondent. 

Ellis,  J.,  delivered  the  opinion  of  the  court : 

Upon  the  petition  of  the  Railroad  Commissioners  an  alterna- 
tive writ  of  mandamus  was  issued  by  this  court  against  the 
P.U.R.1917B. 
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Florida  East  Coast  Railway  Company,  requiring  it  to  observe 
as  its  maximum  rates  the  rates  prescribed  in  a  certain  order  of 
the  Eailroad  Commissipners  numbered  431,  and  to  put  into 
effect  the  rates  prescribed  in  that  order,  or  rates  not  in  excess 
thereof,  and  in  all  things  to  observe  and  comply  with  the  order, 
or  to  appear  before  the  justices  of  this  court  at  Tallahassee  on  a 
day  named  and  show  cause  why  it  reuses  to  do  sow 

Order  numbered  431  as  made  by  the  Railroad  Commissioners 
is  an  order  prescribing  rates  to  be  charged  by  all  railroads  doing 
business  wholly  or  in  part  within  the  state  of  Florida  for  the 
transportation  between  points  in  this  state  of  freight  classified  as ' 
"class  P."  Freight  of  this  class  embraces  carload  lots  of  certain 
commodities  and  weighing  per  car  not  more  than  a  certain  num- 
ber of  pounds  as  follows: 

"Bark,  tan,  20,000  lbs;  barrel  material,  24,000  lbs;  barrels, 
except  ale  and  beer,  10,000  lbs ;  baskets,  fruit  and  berry,  15,000 
lbs;  baskets,  vegetable,  20,000  lbs;  box  and  crate  material,  24,- 
000  lbs;  boxes,  berry,  fruit  and  vegetable,  15,000  lbs;  brick, 
common,  30,000  lbs;  vitrified  brick,  24,000  lbs;  cross-ties,  24,- 
000  lbs;  shells  for  paving,  30,000  lbs;  stone,  building  and  build- 
ing blocks,  30,000  lbs;  moldings,  common  wooden,  24,000  lbs; 
cups,  turpentine,  earthen,  24,000  lbs;  gravel,  30,000  lbs;  lime- 
stone, 30,000  lbs;  lumber,  24,000  lbs;  melons,  water,  24,000 
lbs;  moss,  green,  24,000  lbs;  poles,  tel.  and  tel.,  24,000  lbs;  posts, 
wooden,  24,000  lbs;  sand,  36,000  lbs;  sawduat  |  of  P.  24,000 
lbs;  shingles,  24,000  lbs;  veneering,  24,000  lbs;  slag,  30,000 
lbs." 

The  order  prescribed  amounts  to  be  charged  on  class  P  freight 
hauled  for  a  distance  of  5  miles  and  unde^ ,  and  for  that  distance 
and  greater  to  400  miles ;  a  different  amount  being  prescribed 
for  each  5  or  10  miles  that  the  freight  may  be  hauled. 

The  alternative  writ  alleged  that  the  respondent  railroad  com- 
pany was  violating,  disregarding,  and  refusing  to  obey  the  order, 
in  that  the  company  had  not  published  and  put  into  effect  the 
rates  prescribed  in  the  order,  but  had  continued  to  publish,  charge, 
and  collect  rates  on  articles  embraced  within  class  P  which  are 
higher  than  those  rates  fixed  by  the  order,  and  that  the  respond- 
ent company  has  declared  its  intention  not  to  obey  the  order. 

In  the  return  to  the  alternative  writ  the  respondent  railroad 
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company  averred  that  "order  No.  481  waa  made  by  the  relators 
without  the  relators  having  any  evidence  before  them  affecting 
or  concerning  the  Florida  East  Coast  Kailway  Ccmipany  upon 
which  to  base  said  order  No.  431." 

The  return  also  contained  the  averm^t  that  the  "said  order 
No.  431  is  unjust,  imreasonable,  and  oppressive;  that  if  carried 
into  effect  it  confiscates  the  property  of  the  respondent  and  com- 
pels it  to  transport  freight  of  ^class  P'  without  just  and  reasonable 
compensation  for  the  service." 

The  return  contains  many  averments  of  fact  in  support  of  the 
conclusion  averred  as  to  the  unjustness  and  unreasonableness  of 
the  order,  and  concludes  with  the  averment  that  to  enforce  the 
order  would  be  to  inflict  irreparable  injury  upon  the  respondent 
and  tend  to  deprive  it  of  just  compensation  for  services  rendered ; 
that  it  would  deprive  the  respondent  of  the  equal  protection  of  the 
laws  and  due  process  of  law. 

The  averments  of  fact  in  support  of  these  conclusions  are 
many.  Among  other  things,  it  is  averred :  That  the  rates  fixed 
by  order  No.  431  are  the  lowest  rates  fixed  in  the  United  States 
on  class  P  freight,  and  if  the  order  is  enforced,  it  will  cause  a 
large  annual  loss  of  revenue  on  intrastate  business  and  an  addi- 
tional loss  nearly  six  times  greater  on  all  intestate  business 
embraced  in  class  P  now  done  by  the  respondent.  That  order 
No.  431  makes  an  approximate  reduction  of  SO  per  cent  in  the 
rates  on  the  class  P  freight  from  the  rates  now  charged  and 
collected  by  the  respondent.  That  for  the  fiscal  year  ending  June 
30,  1914,  the  total  earnings  of  respondent  from  class  P  freight 
amounted  to  $379,157.06,  of  which  $239,018.27  was  derived 
from  interstate  freight  of  class  P,  and  $40,138.79  from  intra- 
state business.  That,  based  upon  the  earnings  for  the  year  end- 
ing June  30,  1914,  order  No.  431  would  have  resulted  in  a  loss 
of  revenue  to  the  respondent  on  interstate  business  in  class  P 
of  $71,705.48,  and  on  intrastate  business  of  $12,041.64  in  that 
class,  or  a  total  of  $83,747.12.  That  the  rate  imposed  by  the 
order  is  the  same  as  that  imposed  upon  the  railroads  of  South 
Carolina,  and  is  considered  by  those  roads  to  be  unjust,  although 
the  conditions  in  that  state  are  more  favorable  for  the  mainte- 
nance of  such  rate  than  the  conditions  existing  in  the  territory 
in  Florida  through  which  the  respondent's  road  runs.    Compari- 
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sons  were  made  with  the  rates  on  such  freight  in  ITorth  Carolina, 
Alabama,  and  Georgia  which  were  alleged  to  be  higher  than  the 
rate  fixed  by  the  order ;  also  with  the  rates  in  the  Central  Freight 
Association  territory  north  of  the  Ohio  and  east  of  the  Mississippi 
rirer^  where  tiie  population  is  much  greater  than  in  Florida  per 
mile.  That  the  rates  now  in  force  on  respondent's  road  are  too 
low,  and  are  out  of  proportion  to  the  rates  allowed  on  other  classes 
of  intrastate  freight.  That  the  entire  population  in  the  counties 
throo^  which  the  respondent  road  runs,  as  shown  by  the  United 
States  census  of  1910,  aggregates  147,260,  and  that  Duval  coun- 
ty, with  a  population  of  75,163,  affords  but  little  local  business  to 
respondent,  and  is  practically  only  a  receiving  and  delivery  point, 
and  that  the  population  per  square  mile  in  the  territory  through 
which  the  respondent's  road  runs  is  much  smaller  than  the  popu- 
lation on  the  lines  of  the  Atlantic  Coast  Line  Eailroad  and  the 
Seaboard  Air  Line  Eailway.  The  return  alleges:  That  it  filed 
with  the  relators  in  answer  to  tihe  citation  full  advice  and  in- 
formation as  to  the  condition  of  the  respondent's  road  and  "the 
unreasonably  low  rates  sought  to  be  enforced  on  it."  That  the 
rates  now  in  force  on  the  road  on  class  P  were  held  by  the  re- 
lators to  be  just  in  1910,  and  the  business  has  not  changed  since 
to  render  the  rates  unreasonaUy  high,  but  have  been  such  to  re- 
quire an  advance.  That  the  principal  commodity  hauled  by 
respond^it  in  class  P  is  crate  material,  invariably  loaded  at  the 
minimum  of  24,000  pounds.  That  the  present  rate  on  such  ma- 
terial from  Miami  to  Jacfaonville  is  $88  per  car,  but  that  the 
proposed  rate  is  $22.50,  or  a  reduction  of  33  per  cent  from  the 
present  charge.  Comparisons  in  odier  materials  were  also  made, 
showing  corresponding  reductions.  That  the  principal  commodi- 
ties moving  in  Florida  under  class  P  are  timber,  lumber,  crate 
material,  and  phosphate,  and  that  the  respondent  does  not  trans- 
port any  phosphate  rock  and  only  a  comparatively  small  amount 
of  lumber  and  timber,  and  only  in  carload  lots  for  local  purposes. 
That  in  November,  1910,  the  respondent  voluntarily  made  re- 
ductions on  all  classes  of  freight,  including  fruits  and  vegetables, 
by  reason  of  which  it  suffered  a  loss  of  about  $81,000  from  fruits 
and  v^etables  alone.  That  respondent's  expenses  have  greatly 
increased,  so  that  for  the  years  1912  and  1918  they  largely  ex- 
ceeded the  increase  of  its  business.  The  return  fully  set  out: 
P.U.R.1917B. 
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The  total  earnings  and  expenses  of  the  respondent  road  for  the 
years  ending  June  30,  1911, 1012,  1913,  and  1914,  which  showed 
an  increase  yearly  in  net  earnings,  but,  as  it  was  alleged,  in- 
sufficient to  pay  3  per  cent  on  the  present  investment  in  the  prop- 
erty, and  not  that  amount  on  the  present  value.  That  for  the 
years  1912,  1913,  and  1914,  the  respondent  expended  for  hetr 
terments  nearly  $2,000,000  on  its  line  from  Homestead  to  Jack- 
sonville and  branches.  That  the  property  of  the  respondent 
represents  an  investment  of  over  $47,000,000,  and  the  present 
value  of  the  property  is  greater.  That  there  are  outstanding 
$12,000,000  of  first  mortgage  bonds,  $25,000,000  of  second  mort- 
gage bonds,  and  $10,000,000  of  common  stock,  all  of  which  has 
been  purchased  and  paid  for  at  par.  That  althou^  the  interest 
on  the  second  mortgage  bonds  was  fixed  at  4  per  cent,  the  respond- 
ent has  been  unable  to  pay  more  than  2^  or  3  per  cent,  and  has 
not  paid  any  dividend  on  the  stock.  That  the  small  surplus 
shown  from  the  respondent's  earnings  is  insufficient  to  meet  extra- 
ordinary expenses.  That  it  has  no  sinking  fund  of  any  kind. 
That  it  keeps  its  road  and  equipment  up  to  the  highest  standard 
of  condition.  That  nearly  half  of  its  gross  receipts  is  derived 
from  its  passenger  trains,  which  afford  little  or  no  profit  in  their 
operation,  and  relators  are  endeavoring  to  reduce  still  further 
respondent's  passenger  rates  to  and  of  over  $20,000  per  annum, 
and  otherwise  endeavoring  to  require  respondent  to  increase  its 
expenditures.  That  the  aggregate  reductions  now  sought  to  be 
made  will,  if  the  interstate  rates  are  further  reduced,  involve  the 
respondents  in  an  aggregate  loss  of  over  $500,000  of  revenue 
annually,  and  reduce  its  net  earnings  on  the  present  value  of  its 
property  to  less  than  1^  per  cent  per  annum.  Comparisons  were 
made  between  the  respondent's  financial  condition  and  that  of  the 
other  two  named  railroads  in  this  state  and  the  freight  hauled  of 
class  P.  That  if  order  431  is  enforced  against  respondent,  it 
will,  under  a  decision  of  the  Supreme  Court  of  the  United  States, 
be  compelled  to  reduce  its  charges  on  intei*state  business  of  the 
same  class,  and  will  entail  a  loss  in  revenue  as  above  stated.  That 
all  these  matters  were  submitted  to  the  relators  at  the  hearing 
Avhen  they  had  under  consideration  the  said  order  No.  431. 

[1]  The  return  nowhere  averred  specifically  that  the  receipts 
derived  by  the  respondent  from  its  class  P  traffic  were  less  than 
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the  expense  or  cost  to  tbe  i*espondent  of  handling  such  traffic, 
nor  that  such  expense  was  equal  to  such  receipts;  nor  were  any 
figures  given  in  the  return  to  show  the  cost  to  respondent  of  han- 
dling its  class  P  traffic  on  the  one  hand  and  the  revenue  derived 
from  such  traffic  on  the  other.  It  is  therefore  impossible  to 
ascertain  from  the  return  whether  the  enforcement  of  order  No. 
431  would  compel  the  respondent  to  transport  the  commodities 
thus  segregated  and  classed  as  class  P  freight  for  less  than  the 
proper  cost  of  transportation  or  virtually  at  cost.  Order  2fo. 
431,  dealing  only  with  the  rate  to  be  charged  on  a  particular 
class  of  freight,  the  question  whether  the  total  earnings  afford  a 
reasonable  return  is  not  material,  and  therefore  not  involved, 
because  if  the  total  income  of  the  carrier  enabled  it  to  declare  a 
dividend,  that  would  not  justify  an  order  requiring  it  to  carry 
one  class  of  freight  for  nothing,  or  for  less  than  a  reasonable 
rate.  On  the  other  hand,  if  the  carrier  earned  no  dividend,  the 
Kailroad  Commissioners  would  not  be  warranted,  nor  would  the 
corporation  be  justified,  in  making  an  order  or  fixing  a  rate  un- 
reasonably high  on  any  one  class.  Northern  P.  R.  Co.  v.  North 
Dakota,  236  U.  S.  585,  text,  600,  59  L.  ed.  735,  743,  L.R.A.— , 
— ,  P.UJ{.1915C,  277,  35  Sup.  Ct  Rep.  429,  Ann.  Cas.  1916A, 
1 ;  Southern  R.  Co.  v.  St.  Louis  Hay  &  Grain  Ca  214  U.  S.  297, 
text,  301,  53  L.  ed.  1004,  1006,  29  Sup.  Ct.  Rep.  678;  Wood  v. 
Vandalia  R.  Co.  231  U.  S.  1,  58  L.  ed.  97,  34  Sup.  Ct  Rep.  7; 
Louisville  &  N.  R.  Co.  v.  Garrett,  231  U.  S.  298,  58  L.  ed.  229, 
34  Sup.  Ct.  Rep.  48;  Louisville  &  N.  R.  Co.  v.  Finn,  235  U.  S. 
001,  text,  607,  59  L.  ed.  379,  383,  P.U.R.1915A,  121,  86  Sup. 
Ct.  Rep.  146.  The  return,  however,  did  contain  one  paragraph, 
in  which  it  was  averred  "that  said  order  No.  431  is  unjust,  un- 
reasonable, and  oppressive;  that  if  carried  into  effect  it  con- 
fiscates the  property  of  this  respondent  and  compels  it  to  trans- 
port freight  of  class  P  without  just  and  reasonable  compensation 
for  the  service.'' 

The  demurrer  of  relators  to  the  return  and  their  motion  to 
quash  were  overruled  and  denied  because,  if  the  above  averment 
was  true,  the  rate  sought  to  be  enforced  by  the  order  would 
compel  the  respondent  to  carry  class  P  freight  at  a  confiscatory 

rate ;  that  is  to  say,  it  would  compel  the  respondent  to  perform  a 
P.U.R.1917B. 
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service  for  nothings  or  for  less  than  a  reasonable  rate.  This 
averment  was  r^arded  as  an  averment  of  an  ultimate  fact 

The  replication  filed  by  the  relators  denied  that  there  was  any 
agreement  between  them  and  the  respondent  that  there  should 
be  no  further  reductions  of  rates  on  its  line  for  a  number  of  years, 
as  was  averred  in  the  return^  and  denied  every  material  allegation 
contained  therein. 

After  the  evidence  was  taken,  respondent  was  permitted  to 
amend  its  return  by  adding  a  paragraph,  averring  that  order  Ka 
431  was  made  by  relators  without  any  evidence  before  them  af- 
fecting or  concerning  the  Florida  East  Coast  Bailway  Company, 
as  quoted  earlier  in  this  opinion. 

A  great  deal  of  evidence  was  taken  upon  the  issues  made,  com- 
prising seven  large  volumes  of  typewritten  matter  and  one  large 
volume  of  exhibits  consisting  of  tabulated  figures,  plats,  and 
blueprints  of  respondent's  railroad  and  terminals. 

Much  of  this  evidence  throws  little,  if  any,  light  upon  the 
issue,  and  the  briefs  of  counsel,  which  exhibit  considerable  in- 
dustry in  analyzing  the  testimony  of  certain  witnesses,  and  the 
citation  of  decisions,  have  not  dealt  clearly  with  the  question 
which  the  court  has  been  compelled  to  consider  and  the  evidence 
affecting  which  it  has  been  required  to  exhume  from  the  over- 
whelming mass  of  irrelevant  matter. 

[2]  Section  30  of  article  16  of  the  state  Constitution  ordains 
that  ^^the  legislature  is  invested  with  full  power  to  pass  laws  for 
the  correction  of  abuses  and  to  prevent  unjust  discrimination  and 
excessive  charges  by  persons  and  corporations  engaged  as  com- 
mon carriers  in  transporting  persons  and  property,  or  performing 
other  services  of  a  public  nature.*' 

Sections  2888  and  2889  of  the  General  Statutes  of  Florida  of 
1906  (Fla.  Comp.  Laws  1914)  forbid  any  railroad,  railroad 
company,  or  common  carrier  to  "charge,  collect,  demand,  or  re- 
ceive more  than  a  fair  reasonable  rate  of  toll  or  compensation  for 
the  transportation  of  passengers  or  freight  of  any  description, 
or  for  the  use  and  transportation  of  any  railroad  car  upon  its 
tracks,  or  any  of  the  branches  thereof,  or  upon  any  railroad 
within  this  state  which  it  has  the  right,  license,  or  permission  to 
use,  operate,  or  control,"  and  forbids  it  to  make  any  "unjust  dis- 
crimination in  its  rates,  or  charges  of  toll,  or  compensation  for 
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the  tranaportation  of  passengers  oi  freight  of  any  description^  or 
for  the  use  and  traiispO(rtation  of  any  railroad  ear/'  eto. 

Section  2893  of  the  Geaisral  Statutes  of  Florida  of  1906,  as 
am^aded  by  chapter  6527,  Laws  of  Florida  1913  (Fla«  Comp. 
Laws  1914),  provides,  among  other  things,  that  it  shall  be  the 
duty  of  thd'Bailroad  Ooxnmissionexs : 

^'1*  To  make  reasonable  and  just  rates  of  freight  and  passen- 
ger tariffs  to  be  observed  by  all  railroads,  railroad  companies  and 
common  carries  doing  business  in  this  state  over  their  respective 
lines.  ...  3.  To  make  reasonable  and  just  rates  of  charges 
for  the  use  and  transpcMrtation  of  all  kinds  of  railroad  ears  ocm- 
veying  all  kinds  of  freight  to  and  from  •  •  •  all  points  in 
this  state.  ...  4.  To  make  reasonable  and  just  rules  and 
regulations  for  the  preventi6n  of  any  unjust  discrimination 
against  persons  or  localities  in  charges  or  in  furnishing  facilities. 
...  13.  To  prescribe  all  rules  and  reguktions  appropriate 
for  the  execution  of  any  of  the  powers  conferred  upon  them  by 
law  either  in  express  terms  or  by  implicatioiu  All  rules  and 
regulations  made  iEtnd  prescribed  by  the  Commissioner  shall  be 
made  prima  f  aeie  evidence  in  the  manner  that  the  schedules  are 
made  prima  facie  evidence.  Every  rule,  regulation,  schedule  or 
order  heretofore  or  hereafter  made  by  the  Commissioners  shall 
be  deemed  and  held  to  be  within  their  jurisdiction  and  tiiieir 
powers,  and  to  be  reasonable  and  just  and  such  as  ought  to  have 
be6n  made  in  the  premises  and  to  have  been  properly  made  and 
arrived  at  in  due  form  of  procedure  and  such  as  can  and  6ught 
to  be  execmted,  unless  the  contrary  plainly  appears  on  the  face 
thereof  or  be  made  to  appear  by  clear  and  satisfactory  evidence, 
and  shall  not  be  set  aside  or  held  invalid  unless  the  contrary  so 
appears.  All  presumptions  shall  be  in  favor  of  every  action  of 
the  Commissioners  and  aU  doubts  as  to  their  jurisdiction  and 
powers  shall  be  resolved  in  their  f  avcMr,  it  being  intended  that  the 
laws  :relative  to  the  Kailroad  Commissioners  shall  be  deemed 
remedial  laws  to  be  construed  liberally  to  further  the  l^slative 
intent  to  regulate  and  control  public  carriers  in  the  public  in- 
terest. If  in  any  proceeding  to  wiforce  any  rule,  regulation, 
schedule  or  order  any  part  thereof  shall  be  found  invalid,  the 
court  shall  proceed  to  enforce  such  portion  thereof  as  may  be 
valid  if  the  same  can  be  done/' 
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[8]  In  the  case  of  State  ex  reL  Railroad  Comrs.  v.  Florida 
East  Coast  E.  Co.  64  Fla.  112,  59  So.  885,  this  court,  speaking 
through  Mr.  Chief  Justice  Whitfield,  said  that  "until  the  con- 
trary appears,  it  will  be  presumed  that  in  making  an  order  or 
regulation,  the  Kailroad  Commissioners  acted  not  arbitrarily, 
but  upon  full  hearing  or  after  giving  all  interested  parties  a  rea- 
sonable opportunity  to  be  heard,  and  upon  appropriate  evidence 
duly  considered  and  properly  applied." 

In  the  case  of  State  ex  rel.  Kailroad  Comrs.  v.  Florida  East 
Coast  R.  Co.  69  Fla.  473,  P.U.R.1915D,  114,  68  So.  727,  this 
court  said:  ^Ht  is  incumbent  upon  the  carrier  to  clearly  show 
by  convincing  evidence  that  the  service  required  in  the  entire 
traffic  to  which  the  order  applies  would  under  the  order  be  ren- 
dered without  just  compensation,  by  showing  the  cost  of  respond- 
ent's entire  intrastate  passenger  service,  the  receipts  therefrom, 
the  value  of  the  property  properly  apportioned  to  and  devoted 
to  intrastate  traffic,  and  the  practical  effect  of  applying  the  or- 
der." 

The  order  involved  in  that  case  affected  the  respondent's 
charges,  in  the  form  of  *^extra  compensation"  for  the  transporta- 
tion of  intrastate  passengers  over  the  carrier's  brieves  across  the 
St  Johns  river  at  Jacksonville  and  at  Palatka.  The  court  held 
that,  conceding  extra  expenses  were  incurred  in  maintaining  and 
operating  the  bridges,  that  alone  did  not  show  the  order  to  be 
illegal  when  the  receipts  and  expenses  of  the  entire  traffic*  to 
which  the  order  applied  and  the  vahie  of  tihe  property  used  in 
rendering  the  intrastate  service  were  not  shown.  In  the  ease  of 
State  ex  rel.  Railroad  Comrs.  v.  Atlantic  Coast  Line  R.  Co.  64 
Fla.  469,  60  So.  186,  the  court  said:  "In  determining  whether 
a  reglQation  of  the  Railroad  Commissioners  is  so  unreasonable 
and  arbitrary  as  to  be  ill^pal  and  unenforceable,  the  courts,  in 
deference  to  the  governmental  functions  conferred  by  law  upon 
the  Commissioners,  will  not  only  require  the  prima  facie  pf  rea- 
sonableness impressed  by  the  statute  upon  the  regulation  to  be 
overcome  by  admissions  or  proofs,  but  will  require  the  admission 
or  proofs  of  unreasonableness  to  be  clear  and  convincing;  every 
reasonable  doubt  being  yielded  in  favor  of  the  regulation." 

See  State  ex  rel.  Railroad  Comrs.  v.  Louisville  &  IN".  R.  Co. 

62  Fla.  315,  text,  359,  57  So.  175.    In  these  cases  the  court  was 
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Digitized  by 


Google 


STATE  EX  REL.  B.  R.  COMBS,  t.  FLOBIBA  E.  C.  B.  CO.      1033 

c<maidering  the  effect  of  the  erid^ice  submitted  in  its  bearing 
upon  the  reasonableness  of  the  order,  and  not  the  power  of  the 
Eailroad  Commissioners  to  exercise  a  particular  function,  as  was 
involved  in  the  case  of  State  ex  reL  Burr  v.  Jacksonville  Termi- 
nal Co.  71  Fla. '— ,  71  So.  474. 

It  was  therefore  incumbent  upon  the  respcmdent  in  this  case  to 
make  it  appear  bj  clear  and  satisfactory  evidence  that  order  No. 
431  was  not  "properly  made  and  arrived  at  in  due  form  of  pro- 
cedure/^ or  that  it  was  made  without  evidence  to  support  it,  or 
indisputably  contrary  to  the  evidence,  or  that  in  its  operation 
upon  the  respondent  the  order  will  deprive  respondent  of  proper- 
ty rights  secured  by  the  Constitution,  and  is  not  ^treasonable  and 
just,^'  aod  ought  not  to  have  been  made  on  l3ie  premises.  If  the 
respondeat  has  failed  to  thus  clearly  and  satisfactorily  make  it 
appear  that  the  relators  have  exceeded  their  authority  in  their 
-effort  to  apply  the  order  to  the  respondent  corporation,  the  return 
i^ould  be  deenied  to  be  imsustained,  the  order  to  be  valid  and  en- 
forceable, and  the  peremptory  writ  should  issue. 

[4]  As  to  the  averment  in  the  return  that  order  No.  481  was 
made  without  any  evidence  before  the  Bailroad  Commissioners 
affecting  or  concerning  the  Florida  East  Coast  Railway  Com- 
pany>  we  think  it  has  not  been  sustained.  Aside  from  the  pre- 
siunption  o£  law  that  the  (Hrder  was  properly  made  and  arrived 
at  in  due  .form  of  procedure  and  was  reasonable  and  just  and 
such  as  ought  to  have  been  made,  the  return  admits  that  the 
respondent .  was  represented  at  the  hearing  at  which  the  pro- 
priety of  the  order  was  considered,  and  that  all  the  '^matters  and 
things",  set  forth  in  the  return,  "as  to  the  condition  of  the  road, 
its  earnings,  the  value  of  its  property,  and  the  small  earnings 
made  by  it  (ejccept  those  which  have  arisen  since),  were  pre- 
sented to  the  Eailroad  Commissioners.'^  The  testimony  of  Mr. 
R.  Hudson  Biirr,  called  as  a  witness  for  respondent,  shows  that 
the  relators  had  before  them  the  reports  of  the  railroad  compa- 
nies, including  that  made  by  respondent,  required  by  law  to  be 
made,  for  the  years  1910,  1911,  1912,  and  1913.  That  exami- 
nation showed  the  "percentage  of  total  freight  tonnage  for  the 
year  1910"  of  the  respondent's  road  was  11.32  per  cent,  for  1911, 
11.02  per  cent,  for  1912,  19.91  per  cent,  and  for  1913,  20.13 
per  cent.     The  relators  had  before  them  many  witnesses,  mill 
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men,  Itunber  men,  and  representatives  of  an  organization  known 
as  the  Georgia-Florida  Sawmill  Association^  representing  about 
seventy  sawmills,  and  the  written  answer  of  respondent  prepared 
and  sent  by  it  for  consideration  by  relators.  The  matter  was  set 
down  for  a  general  hearing  in  order  that  every  railroad  and  every 
person  interested  in  the  state  could  be  present  and  heard.  Ao- 
cording  to  the  witness  the  relators  ^^eard  everybody  that  desired 
to  be  heard.''  The  record  does  not  disclose  the  evidence  that  the 
relators  had  before  them,  althpiigh  it  was  shown  that  they  did 
not,  by  any  analysis  of  the  movement  of  class  P  freight,  ascertain 
what  it  cost  the  respondent  to  handle  that  particular  class  of 
freight  While  it  is  doubtless  possiUe  for  that  fact  to  have  been 
ascertained  definitely  with  a  high  degree  of  accuracy,  it  is  true 
that  such  a  calculation  would  involve  a  prodigious  labor,  a  most 
careful  examination  of  all  accounts,  and  to  a  large  degree  an 
arbitrary  division  and  apportionment  of  the  expenses  of  main- 
tenance and  operation  which  are  divided  into  and  distributed 
through  some  hundred  <»r  more  subsidiary  accounts.  Such  a 
labor  seems  not  to  have  been  considered  necessary  by  the  legis- 
lature in  creating  the  Bailroad  Oommission  and  the  provisions 
made  for  its  maintenance.  It  would  entail  the  employment  of  a 
large  force  of  clerks  and  expert  railroad  accountants;  it  would 
entail  delays  in  the  making  of  rates  which  would  be  expensive 
alike  to  the  people  and  the  railroads;  for  whether  a  proposed 
rate  was  higher  or  lower  than  the  existing  one,  the  same  investi- 
gation contended  for  by  resp<Hidents  would  t^ave  to  be  made;  it 
would  require  an  appropriation  of  public  money  by  the  legisla- 
ture beyond  the  benefits  to  be  derived  by  the  people  from  the 
regulation  of  the  public  utility,  and  would  so  handicap  the  ad- 
ministration of  the  Bailroad  Commission  law  as  to  render  it 
practically  inefficient  and  nugatory. 

The  intention  of  the  statute  and  the  reason  of  the  law  in  mak- 
ing the  orders  of  the  Bailroad  Commissioners  only  prima  facie 
reasonable  and  just  was  that  the  judgment  of  the  Bailroad  Com- 
missioners upon  the  facts  before  them  could  not  in  practice, 
in  reason  and  fairness,  be  conclusive  of  the  truth,  and  as  in 
the  nature  of  things  the  railroad  companies  are  in  posses- 
sion of  all  the  facts  relating  to  the  maintenance  and  opera- 
tion of  their  respective  railroads,  and  therefore  in  better  posi- 
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tion  to  know  the  truth  concerning  the  management  of  the 
business,  they  can  more  readily,  and  with  less  difficulty  and 
•very  much  less  expense,  show  clearly  the  unreasonableness 
of  any  order  containing  that  element  of  illegality.  While  it  is 
necessary  for  the  Railroad  Commissioners  to  have  some  evidence 
before  them  germane  to  the  subject  under  investigation,  so  that 
the  order  made  may  be  said  to  reflect  the  judgment  of  the  Com- 
missioners, it  by  no  means  follows  that  the  test  of  legality  of  such 
an  order  is  the  legal  sufficiency  in  quality  or  quantity  of  the  evi- 
dence on  which  it  rests. 

We  think  that  the  principle  here  announced  is  practical  in  its 
application  and  just  in  its  effect.  The  Railroad  Commissioners 
recognized  it  and  acted  upon  it  in  the  making  of  order  No.  431 
and  applying  it  to  the  respondent  road,  as  shown  by  the  testimony 
of  Mr.  Burr  in  the  following  question  and  answer: 

Q.  What  evidence  affecting  the  Florida  East  Coast  did  you 
have  before  you  at  that  investigation  or  hearing  upon  which  you 
based  order  No.  431,  requiring  the  Florida  East  Coast  Railway 
to  put  those  rates  in  force  that  are  now  issued  ? 

A.  We  didn't  have  a  witness,  as  I  have  already  stated,  resid- 
ing on  your  line  before  us.  We  had  information,  that  I  referred 
to  heretofore,  in  this  audit,  and  what  your  annual  report  showed 
us,  and,  as  I  also  stated  yesterday,  we  believed  that  there  was  not 
enough  difference  in  the  character  of  the  operation  of  the  several 
roads  to  make  a  difference  in  the  class  P  rates,  and^  of  course,  it 
is  unnecessary,  I  suppose,  to  repeat  it,  because  the  testimony 
shows  it ;  that  we  believed  that  those  rates  would  be  just  if  we 
did  not  have  to  include  the  East  Coast  extension  south  of  Home- 
stead as  a  basis  to  make  them.  I  have  said  that  already  two  or 
three  times. 

This  court  said  in  State  ex  rel.  Railroad  Comrs.  v.  Florida 
East  Coast  R.  Co.  69  Fla.  165,  P.U.R.1915C,  207,  67  So.  906: 
'The  Railroad  Commission  Act  of  this  state,  and  the  amend- 
ments thereto,  contemplate  that  the  Commissioners  shall  inquire 
into  the  necessities  which  seemingly  demand  their  attention,  and 
base  their  determination  upon  the  evidence  before  them.  If  it  is 
made  to  appear  that  these  requirements  of  tbe  statute  were  not 
observed;  that  the  order  was  made  without  any  evidence  before 
P.U.R.1917B. 
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the  Commissioners  in  support  of  the  necessity  or  propriety  of  it, 
or  clearly  contrary  to  the  evidence, — the  order  will  be  deemed  to 
have  been  made  without  authority  of  law,  and  therefore  not  posT 
sessing  the  status  of  prima  facie  reasonableness." 

According  to  the  evidence  in  this  case,  the  consideration  of 
order  No.  431  extended  through  many  years,  from  1905  to  1914, 
during  which  time  officials  of  the  respondent  company  appeared 
before  the  relators  and  ^^made  statements  at  the  hearings ;  officials 
of  other  roads  were  heard,  analyses  of  class  P  rates  were  made ; 
witnesses  testified;  and  the  annual  reports  of  the  various  roads 
were  on  file  before  the  Commissioners."  All  the  evidence  that 
was  heard  and  considered  does  not  appear  in  this  record.  We, 
therefore,  cannot  say  that  the  order  was  made  without  any  evi- 
dence before  the  Commissioners,  nor  that  it  was  clearly  contrary 
to  the  evidence. 

We  have  considered  the  testimony  of  the  Railroad  Commia- 
sioners,  Mr.  Burr,  Mr.  Blitch,  and  Mr.  Dunn,  in  this  case,  and 
overrule  the  point  made  by  their  attorney  that  it  is  contrary  to 
public  policy  "that  a  Railroad  Commissioner  should  be  called  as 
a  witness  to  impeach  their  own  orders."  This  court  has  said 
that,  although  the  law  gives  to  administrative  action  the  effect 
of  prima  facie  reasonableness,  the  courts  may  inquire  into  the 
reasonableness  of  the  action.  State  ex  rel.  Railroad  Comrs.  v. 
Florida  East  Coast  R.  Co.  supra.  The  courts  uniformly  hold 
that  the  question  of  the  reasonableness  of  a  rate  fixed  by  an  or- 
der of  the  Railroad  Commissioners  cannot  be  conclusively  deter- 
mined by  the  legislature  of  the  state,  or  by  a  Commission  acting 
imder  its  authority,  so  as  to  preclude  the  possibility  of  judicial 
inquiry.  Under  the  guaranty  of  due  process  of  law  a  carrier  has 
a  right  to  judicial  investigation  as  to  the  reasonableness  of  an 
order  made  by  Railroad  Commissioners  affecting  the  carrier's 
rights.  The  verdict  of  a  jury,  the  decision  of  arbitrators,  and 
the  judgment  of  a  court,  are  conclusive  upon  the  parties  until  set 
aside  or  annulled  for  some  reason  in  law.  The  parties  have  had 
their  day  in  cou3^,  have  been  heard  upon  the  law  and  evidence 
before  the  tribunal  possessing  the  power  and  authority  to  deter- 
mine the  questions,  but  the  very  authority  of  the  Railroad  Com- 
missioners in  making  such  an  order  as  the  one  involved  in  this 
case  depends  upon  the  fact  that  evidence  was  before  them  upon 
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-whidb  to  base  the  order.  To  say  that  a  carrier  against-  whom  such 
an  order  is  made  cannot  call  a  Eailroad  Commissioner  as  a  wit- 
ness to  show  that  he  had  no  evidence  before  him  on  which  to  base 
the  order,  or  the  character  of  evidence  which  was  before  him^ 
would  be  in  effect  to  hold  the  order  itself  conclusive  of  its  rea- 
sonableness and  accomplish  indirectly,  by  a  technical  rule  of  evi- 
dence made  for  the  occasion,  that  which  admittedly  cannot  be 
directly  accomplished  by  legislative  enactment.  It  would  render 
meaningless  the  language  of  the  Supreme  Court  of  the  United 
States  in  Louisville  &  K  R.  Co.  v.  Finn,  235  TJ.  S.  601,  69 
L.  ed.  379,  P.XJ.R.1915A,  121,  35  Sup.  Ct  Rep.  146;  Inter- 
state Conunerce  Commission  v.  Union  P.  R.  Co.  222  U.  S.  641, 
66  L.  ed.  308,  32  Sup.  Ct  Rep.  108.  How  could  it  be  shown 
that  no  evidence  was  before  the  Commissioners,  and  none  con- 
sidered by  them  in  mating  the  order,  unless  by  the  very  persons 
before  whom  it  was  pretended  to  be  submitted?  The  law  does 
not  require  them  to  preserve  the  evidence  in  writing  and  .file  it, 
nor  recite  it  in  their  orders;  therefore  the  absence  of  any  such 
record  from  the  files  of  their  office  raises  no  presumption  that  no 
evidence  was  heard. 

[6]  The  next  question  presented  for  our  consideration  is: 
Does  the  evidence  clearly  and  satisfactorily  show  that  the  cost 
to  the  respondent  or  expense  incurred  by  it  in  handling  the  class 
P  traffic  is  equal  to  or  more  than  the  receipts  derived  from  such 
traffic? 

This  question  is  one  of  considerable  perplexity,  and  has  en- 
gaged our  sedulous  attention.  The  difficulty  arises,  not  on  ac- 
count of  the  principle  of  law  which  we  conceive  to  apply  to  the 
question,  but  because  of  the  form  in  which  the  evidence  is  pre- 
sented to  us.  Mudi  of  the  testimony  that  was  taken  appears 
to  be  of  little  or  no  value  so  far  as  its  relevancy  to  the  vital  ques- 
tion is  concerned,  and  some  of  the  witnesses  called  by  both  re- 
lator and  respondent  use  technical  words  and  phrases  in  explana- 
tion of  the  exhibits,  "which  may  be  perfectly  clear  in  meaning  to 
them  or  any  expert  railroad  transportation  accountant,  but.  are 
not  so  to  us,  nor  apparently  to  eounsel.  It  has  therefore  heen 
necessary  for  us  to  acquaint  ourselves  with  many  of  these  forms 

of  expression,  and  ascertain  so-  far  as  possible  their  true  sig- 
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nificance,  before  undertaking  to  apply  the  testimony  to  sheets 
prepared  to  show  the  various  accounts  and  filed  as  exhibits. 

We  are  concerned  in  this  matter  with  the  following  questions: 
First.  Taking  the  accounts  for  the  year  ending  June  30,  1914, 
as  the  basis  upon  which  to  make  the  comparison  between  revenue 
and  expense  in  class  P  traffic.  What  revenue  did  respondent 
derive  from  that  class  of  traffic?  Seeond.  What  eJEpesse  was 
properly  incurred  by  respondent  in  handling  that  class  of  traffic  ? 
Third.  In  apportioninng  respondent's  entire  railroad  expenses 
between  the. different  classes  of  railroad  traffic,  does  the  evidence 
clearly  and  satisfactorily  show  that  respondent's  method  is  cor- 
rect ?  Fourth.  Applying  to  the  accounts  of  that  year  and  the 
year  ending  June  30,  1915,  the  rates  proposed  by  order  No. 
431,  does  the  evidence  clearly  and  satisfactorily  show  that  the 
respondent's  revenue  from  that  class  of  traffic  would  be  reduced 
to  such  an  extent  that  the  expense  would  be  legally  dispropor- 
tionate to  the  revenue  that  would  be  derived?  Fifth.  Should 
the  interest  upon  the  bonded  indebtedness  of  the  road  and  taxes 
be  considered  as  a  proper  item  of  expense  to  be  apportioned  be- 
tween the  different  classes  of  railroad  traffic?  Sixth.  Should 
rule  19  prescribed  by  the  Railroad  Commissioners,  which  makes 
a  reduction  of  10  per  cent  in  the  rates  where  the  freight  passes 
over  two  roads  in  intrastate  commerce  and  a  reduction  of  20  per 
cent  in  the  rates  where  the  freight  passes  over  three  or  more 
roads,  and  which  has  been  ordered  by  this  court  to  be  put  into 
effect  by  respondent,  be  taken  into  account  in  ascertaining  the 
revenues  that  may  be  derived  from  class  P  traffic  under  order 
No.  431  ? 

Taking  the  figures  of  Mr.  W.  J.  Buchanan,  a  witness  for  re- 
spondent, whose  occupation  is  that  of  assistant  traffic  director 
of  the  Minneapolis  Traffic  Association,  and  who  was  employed 
by  the  respondent  to  investigate  the  cost  of  class  P  rates  to  its 
road,  it  appear  that  for  the  two  years,  ending  June  30,  1914 
and  1915,  the  total  revenues  increased  in  the  last  year  over  the 
former  by  $165,658.94,  while  the  expenses  for  the  same  period 
decreased  about  $330,059.78,  or  a  difference  in  favor  of  the  road, 
due,  perhaps,  to  increased  business  and  increased  efficiency  in 
management  of  approximately  a  half  million  dollars.    And  the 

freight  revenue  of  the  road  shows  a  steady  increase  from  1910 
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to  1915^  mdosiTe,  of  more  than  43  per  cent  The  net  revenue 
from  railway  operations  for  the  year  ending  June  80,  1915, 
appears  from  the  figures  of  this  witness  to  have  been  $2,094,- 
946.81. 

It  appears  from  the  testimony  of  Mr.  C.  W.  Hillman,  a  wit- 
ness called  by  the  relator  and  whose  oceup*ation  is  an  accountant 
and  president  of  the  Mutual  Audit  Company  of  Louisville,  Ken- 
tucky, and  who  was  employed  by  relator  to  investigate  the  books 
and  papers  of  the  Florida  East  Coast  Railway  Company  in  order 
to  determine  the  expense  on  class  P  freight,  also  from  the  testi- 
mony of  Mr.  J.  P.  Beckwith,  vice  president  of  the  respondent 
corporation,  that  the  books  of  the  company  show  the  actual  cost 
of  the  r^pondent  company's  property,  on  August  31,  1915,  to 
amount  to  $49,147,469.36,  that  of  that  sum  tiie  portion  of  the 
road  from  Homestead  to  Key  West,  which  is  about  128.36  miles 
in  length,  and  known  as  the  "Key  West  Extension,"  cost  $28,- 
035,485.20,  and  that  the  main  line  and  branches  of  the  road 
north  of  Homestead,  comprising  about  £68  miles  of  road,  cost 
$21,112,035.15.  The  evidence  nowhere  shows  what  portion  of 
the  net  revenue  derived  from  railway  operations  for  that  year 
came  from  l2ie  Key  West  Extension*  The  above  figures,  showing 
the  net  revenue  from  railway  operations  for  the  year  ending  Ju^e 
80,  1916,  were  taken  from  a  sheet  prepared  by  respond^ts, 
which  shows  Ihat  the  railway  operating  expenses  for  that  year 
amounted  to  $8,418,530.68,  but  another  sheet  shows  and  Mr. 
Buchanan  in  his  testimony  said  that  the  expense  for  that  year 
was  only  $3,323,161.17,  which  would  increase  the  showing  of 
net  revenue  for  that  year  about  $95,000. 

Now  the  revenue  derived  by  respondent  from  class  P  traflSc 
for  the  year  ending  June  30,  1914,  according  to  the  witness 
Buchanan,  was  $207,289.84,  exclusive  of  interstate  business, 
and,  according  to  the  witness  Hillman,  $221,798.12,  and,  for  the 
year  ending  June  30, 1915,  according  to  Buchanan,  it  was  $225,- 
061.84.  The  effect  of  the  application  of  the  rates  prescribed  by 
rule  19  is  not  considered  in  these  figures  because  that  rule  has 
never  been  in  force  on  respondent's  road ;  the  judgment  of  this 
court  having  heea  superseded  on  writ  of  error  taken  to  the  Su- 
preme Court  of  the  United  States. 

The  second  and  third  questions,  viz*^  the  expense  incurred  by 
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respondent  in  handling  class  F  traffic  and  the  correctness  of  the 
method  in  arriving  at  that  expense^  we  will  undertake  to  consider 
together.  The  figures  of  Mr.  Buchanan  show  the  expense  charge- 
able to  class  P  intrastate  traffic  for  the  year  ending  June  80, 
1914,  to  be  $187,960.85,  or  a  n^t  profit  of  $19,32S;89,  and  for 
the  year  1915  to  be  ^195,601.15,  or  a  net  profit  of  $29,460,69. 
According  to  this  witness  the  effect  of  order  No.  431  on  class  P 
intrastate  business  for  1914  would  have  reduced  the  earning  on 
that  traffic  $26,415.22,  or  .127  per  cent,  and  on  the  1915  busi- 
ness $33,648.84,  or  .149  per  cent,  and  if  rule  19  had  been  in 
force  a  further  reduction  of  $7,338.41,  or  .182  per  cent.  It 
appears  by  the  testimony  of  this  witness  that  if  the  order  No. 
431  was  applied  to  the  traffic  of  1914,  there  would  have  been  a 
loss  of  $7,086.23,  and  if  both  orders  were  applied  to  the  traffic 
of  1915,  there  would  have  been  a  loss  of  $11,526.56,  or  if  order 
431  alone  was  applied,  a  loss  of  $4,188.15.  Now  taking  the 
figures  of  Hillman  for  1914,  class  P  traffic  shows  a  revenue  to 
respondent  of  $221,798^12.  The  respondent's  witness  Buchanan 
shows  that  the  application  of  order  431  to  that  business  would 
have  reduced  it  .127  per  cent,  or  $28,168.36.  So  the  revenue 
would  have  been  for  that  year  $193,629.76,  if  Hillmaa's  estimate 
of  the  income  was  correct,  showing  a  profit  of  $5,678.91  instead 
of  a  loss  of  $7,086.23  according  to  Buchanim.  The  operating 
expenses  for  the  year  ending  June  30,  1914,  have  been  appor- 
tioned between  the  freight  and  passenger  traffic  by  the  two  ex- 
perts differently.  The  operating  expenses  for  that  year,  which 
amounted  to  $3,653,220.95,  were  so  apportioned  between  frei^t 
and  passenger  traffic  as  that  by  Hillman  $2,010,433.52  was  as- 
signed to  freight,  while  Buchanan  assigned  to  that  traffic  $2,- 
074,830.18.  That  is  to  say,  Mr.  Buchanan  charged  to  freight 
expenses  $64,396,36  more  than  Mr.  Hillman.  This  difference 
arises  in  the  as^gnment  of  the  different,  primary  acoounts,  as, 
for  instance,  imder  the  head  of  "Traffic  Expense"  accotmt  No. 
55,  "Advertising,"  $32,546.84  was  assigned  by  Hillman  ^cchi- 
sively  to  the  passenger  traffic,  while  Mr.  Buchanan  assigned  about 
.507  per  cent,  or  $16,514.27,  of  that  account  to  freight.  The 
account  of  "Outside  Agencies"  No.  54,  $27,450.34,  is  assigned 
as  follows:  By  Hillman  $4,510.65  to  freight,  the  remainder  to 
passenger.     Mr.  Buchanan  assigns  53.32  pier  Q«nt  to  freight,  or 
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about  $14,686.52  to  freight,  while  account  No.  53,  "Superin^ 
tendence— TraflSc,"  $30,578.70,  Hillman  assigns  $17,976.60  to 
freight,  and  Buchanan  about  $16,204.56  to  that  traffia  Of  the 
account  called  "Fuel  tor  Road  Locomotives,"  Mr.  Hillman  as- 
signs $8,173.13  less  to  freight  tiian  Mr.  Buchanan,  and  so  (m 
tiirough  the  assignment  of  the  general  expenses  between  passen- 
ger and  frei^t,  there  are  differences  between  the  two  witnesses 
which  seem  to  be  irreconcilable.  We  have  failed  to  discover  any 
evidence  which  clearly  shows  that  the  respondait's  method  of 
arriving  at  the  proper  assignment  of  the  general  expenses  is  pref- 
erable. The  assignment  of  these  expenses  is  more  or  less  arbi- 
trary, but  undoubtedly  tie  purpose  is  to  so  divide  the  expense 
as  that  each  department  of  service  shall  carry  its  proper  and  just 
proportion. 

If  it  is  true  that  the  passenger  traffic  of  a  common  carrier  of 
freight  and  passengers  shows  a  loss  to  the  carrier,  it  seems  that 
fairness  would  require  that  in  case  of  doubt  as  to  the  proper 
assignment  of  general  expenses  it  should  be  resolved  in  favor  of 
the  passenger  traffic;  but  where  these  differences  arise,  we  do 
not  find  the  evidence  of  respondent  to  be  conclurive  of  the  ac- 
curacy of  its  method  nor  of  the  fallacy  of  relator's  method. 

On  thd  questicm  of  the  assignment  of  the  advertising  account 
No.  56,  for  instance,  while  it  may  be  true  that,  resulting  from 
the  advei^sements  of  the  road  and  the  country  tiirou^  which  it 
passes,  the  country  may  increase  its  population  eventually  by 
settlers  attracted  by  such  advertisements,  who  in  the  course  of 
time  would  produce  freight  business  for  the  road,  but  to  assume 
that  because  of  such  possibility  more  than  60  per  cent  of  the 
account  ciould  be  charged  to  freight  seems  more  unreasonable 
than  to  charge  it  all  to  the  passenger  traffic.  Another  point  of 
difference  between  the  two  accountants  arises  on  the  item  prop- 
erly chargeable  off  the  freight  expense  on  account  of  company 
material  hauled  on  freight  trains  exclusively  for  the  passenger 
service.  The  percentage  of  the  total  freight  cost  on  this  account 
was  4.688  per  cent,  or  $93,762.81,  according  to  Mr.  Hillman. 
•The  purpose  in  apportioning  the  expenses  of  railroad  traffic  be- 
ing to  show  the  cost  incurred  in  handling  each  class  of  traffic, 
it  would  seem  that  any  expense  incurred  exclusively  for  any  one 
class  should  be  borne  by  that  class ;  and  as  it  nowhere  appears 
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that  the  passenger  service  paid  Hie  freight  service  in  dollars  for 
hauling  this  material,  nor  credit  aUov^ed  on  the  books  so  as  to 
^ow  in  the  freight  earnings,  it  follows  that  to  disregard  the 
item  would  be  to  require  the  freight  department  to  perform  the 
service  for  nothing  to  the  benefit  of  the  passenger  service.  By 
this  method  one  class  of  patrons  would  derive  a  benefit  from  a 
burden  placed  upon  another  class. 

Another  material  point  of  difference  between  relator  and  re- 
spondent arises  from  the  contention  of  relator  that  the  item  of 
switching  charges  should  be  estimated  and  its  proper  proportion 
carried  to  the  earnings  of  class  P  traffic.  As  the  expense  in- 
curred in  switching  cars  is  embraced  in  ike  general  expense  of 
operating  the  road,  and  is  therefore  included  in  the  apportion- 
ment to  class  P,  that  class  is  entitled  to  its  just  proportion  of 
the  revenue  derived  from  that  source.  The  evidence  is  not  at  all 
clear  that  the  calculations  of  Mr.  Hillman  are  erroneous.  The 
apportionment  of  the  income  from  that  source  is  based  upon  the 
gross  tonnage  upon  the  theory  that  it  costs  no  more  to  switch  a 
carload  of  class  P  commodities  than  to  switch  a  car  loaded  with 
any  other  materiaL 

The  operating  percentage  aB  estimated  by  Mr.  Hillman,  how- 
ever, under  the  new  rate,  which  is  less  than  the  estimate  under 
the  present  rate,  when  applied  to  the  earnings  as  shown  by  him 
shows  a  profit  on  class  P  traffic  of  more  than  $39,000,  and  if  that 
operating  rate  be  applied  to  the  earnings  as  estimated  by  Mr. 
Buchanan  under  rule  431  a  profit  of  more  than  $32,000  would 
be  shown  even  if  the  proportion  of  class  P  switching  revenue  be 
disallowed.  The  proper  judicial  test,  however,  is  to  apply  the 
proposed  rates  to  tiie  business  that  has  been  done,  and  see  whether 
upon  that  basis  such  rates  will  be  remunerative  or  compel  the 
transaction  of  business  at  a  loss.  Chicago  &  I^.  W.  B.  Co.  v. 
Dey,  1  L.E.A.  744,  2  Inters.  Com.  Rep.  825,  35  Fed.  866.  Mr. 
Hillman  undertook  to  do  this,  and  found  that  the  cost  of  con- 
ducting class  P  traffic  by  respondent  was  .820515  per  cent  of 
the  revenue  derived.  This  estimate  was  based  upon  an  average 
haul  of  118.41  miles  of  the  freight  tonnage,  which  was  obtained 
by  dividing  what  is  called  the  ton  miles  by  the  tons  carried. 
According  to  Mr.  Buchanan  the  average  haul  according  to  this 
method  of  arriving  at  it  was  much  less.    This  difference  arises 
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from  the  difference  between  the  figures  of  the  two  accountants 
as  to  the  tons  hauled  and  ton  miles  of  class  P,  Mr.  Hillman  mak- 
ing the  ton  miles  greater  and  the  tons  less  than  Mr.  Buchanan. 
The  operating  expense  according  to  the  figures  of  the  latter, 
therefore,  if  expressed  in  percentage  would  be  greater  than  that 
shown  by  Mr.  Hillman.  Assuming,  however,  that  the  number  of 
cars  hauled,  tons  carried,  miles  traveled,  and  revenue  produced 
by  class  P  may  be,  with  reasonable  accuracy,  obtained  f rcmi  the 
books,  waybills,  and  other  vouchers  in  respondent's  office,  and 
that  as  to  these  it^ns  the  respondent's  figures  are  correct,  yet  the 
cost  per  ton  of  carrying  the  class  P  material  for  the  average  dis- 
tance must  depend  upon  the  apportionment  of  the  total  oper- 
ating expense  to  the  particular  traffic  As  has  been  said  before, 
this  apportionmait  between  the  two  great  classes  of  traffic,  pas- 
senger and  freight,  is,  to  a  large  extent,  arbitrary,  the  merest 
guesswork.  As  shown  by  the  exhibits  in  this  case  less  than  33 
per  cent  of  the  total  expense  was  placed  to  the  account  of  freight, 
and  a  little  over  half  of  that  percentage  to  the  passenger  traffic 
on  the  basis  of  service.  Therefore  over  66  per  cent  of  the  total 
expense  is  admittedly  common  to  both  branches  of  traffic;  and 
the  bases  of  the  assignment  of  that  portion  of  the  general  ex- 
pense rest  upon  supposition,  theory,  and  conjecture.  But  after 
it  has  been  determined  what  portion  of  the  general  expense 
should  be  assigned  to  freight  (in  this  case  the  figures  of  the  two 
experts  differ  about  $64,000),  there  is  the  still  more  arbitrary 
subdivision  of  that  amount  between  the  different  classes  of  freight 
traffic.  For  this  purpose  different  methods  are  followed  by  dif- 
ferent accountants  and  traffic  theorists  who,  in  pursuit  of  their 
respective  theories,  lead  one  through  bewildering  labyrinths  of 
figures,  technicll  expressions  void  of  practical  jneaning  and  con- 
fusing averages,  "puzzled  witii  mazes  and  perplexed  with  error." 
Taking  the  same  figures  as  to  general  expenses  and  revenue  de- 
rived, track  and  yard  mileage,  tons  hauled,  oars  handled,  miles  * 
that  cars  were  hauled  and  freight  carried,  and  other  information 
that  may  be  definitely  obtained  from  the  books  and  vouchers  of 
any  transportation  company,  the  same  transportation  accountant 
could,  by  the  application  of  different  theories  and  methods,  ar- 
rive at  wholly  different  results  as  to  the  operating  expense  of  any 
given  class  of  traffic.    It  is  impossible  for  a  court,  therefore,  to 
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inquire  minutely  into  each  item  wHch  enters  into  the  calculations 
of  tiie  respective  parties,  and  determine  whether  this  or  that 
method  of  computation  is  accurate  or  not  Until  some  definite 
standard  or  rule  for  the  ascertainment  of  the  expense  that  should 
be  apportioned  to  each  class  of  traffic  has  be^i  settled  upon  and 
proved  to  be  accurate  and  fair  to  the  road  and  its  patrcms,  any 
calculation  intended  to  show  the  expense  incurred  by  any  given 
class  of  freight  traffic  must  rest  largely  upon  theories  supported 
by  assumptions  unproved,  premises  not  clearly  established.  And 
so  it  follows  that  "with  respect  to  particular  rates  there  is  a  wide 
field  of  legislative  discretion  permitting  variety  and  classifica- 
tion/^ 

Now  the  question  here  is,  Does  the  evidence  clearly  and  satis- 
factorily show  that  the  relator  has  attempted  to  compel  the  re- 
spondent to  carry  the  commodities  included  in  class  P  traffic  at 
a  loss,  or  without  substantial  compensation,  the  profitableness  of 
the  intrastate  business  as  a  whole  not  being  involved  ?  Northern 
P.  R  Co.  V.  North  Dakota,  286  U.  S.  585,  59  L.  ed.  735, 
L.R.A.— ,  — ,  P.U.R.1915C,  277,  35  Sup.  Ct  Rep.  429,  Ann. 
Cas.  1916A,  1. 

We  find  that  the  cost  apportioned  to  class  P  traffic  by  respond- 
ent has  not  been  sufficiently  and  cleariy  shown  to  be  accurate,  and 
that  the  percentage  of  reduction  in  the  earnings  of  class  P  traffic 
affected  by  the  order  as  contended  for  by  respondent  is  erroneous, 
that  the  cost  of  carrying  the  company  material  exclusively  for 
use  by  the  passenger  service  should  not  be  charged  to  the  freight 
account,  that  class  P  should  be  credited  with  its  due  portion  of 
the  switching  charges. 

If  rule  No.  19  should  be  considered  in  this  case  it  is  not  clearly 
apparent  that  this  rule  will  so  reduce  the  eamingi  as  to  make  the 
rate  under  order  No.  481  confiscatory. 

Actual  experience  of  the  enforcement  of  these  orders  may,  in 
the  future,  establish  a  case  for  respondent  upon  the  question  of 
the  confiscatory  character  of  the  rates  prescribed,  in  which  event 
it  will  not  be  precluded  from  reopening  the  question  by  appropri- 
ate proceedings.  See  State  ex  rel.  Railroad  Comrs.  v.  Louisville 
&  N.  R.  Co.  63  Fla.  274,  57  So.  673;  Pensacola  &  A.  R.  Co.  v. 
State,  25  Fla.  310,  3  L.R.A.  661,  2  Inters.  Com.  Rep.  522;  5  So. 

833 ;  Northern  P.  R,  Co.  v.  North  Dakota,  216  U.  S.  579,  54 
P.U.R.1917B. 
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L.  ed.  624,  30  Sup.  Ct  Eep.  423 ;  Willcox  v.  Consolidated  Gas 
Co.  212  U.  S.  19,  53  L.  ed.  382,  43  L.RA.(KS.)  1134,  29 
Sup.  Ct.  Rep.  192,  15  Ann.  Cas.  1034;  Des  Moines  Gas  Co.  v. 
Des  Moines,  238  U.  S.  158,  59  L.  ei  1244,  P.U.It.l915D,  577, 
35  Sup.  Ct.  Rep.  811. 

[6]  Interest  and  taxes  are  matters  to  be  considered  in  deter- 
mining whethfT  the  rate  to  be  enforced  provides  a  reasonable  or 
fair  compensation  for  the  service,  but  do  not  enter  into  the  esti- 
mates of  the  cost  of  the  service.  After  ascertaining  the  cost  to 
the  respondent  in  handling  the  particular  trafSc  and  the  revenue 
derived  therefrom,  the  question  arises  whether,  after  paying  the 
expenses  properly  chargeable  to  the  particular  traffic,  there  is 
enough  left  to  pay  that  portion  of  the  taxes  and  interest  on  in- 
vestment which  the  value  of  the  properly  employed  in  the  traffic 
bears  to  those  items.  The  showing  made  by  the  respondent  is 
that  a  profit  resulted  in  1914  from  class  P  traffic,  and  a  greater 
profit  in  1915.  Now  the  interest  on  the  funded  and  unfunded 
indebtedness  and  ttaxes  apportioned  by  respondent  to  this  class 
of  traffic  is  sufficient  to  wipe  out  the  profit  and  create  a  deficit, 
but  the  respondent  takes  the  income  as  the  basis  of  this  apportion- 
ment instead  of  the  value  of  the  property  devoted  to  the  partic- 
ular traffic,  which  latter  we  think  would  be  the  proper  measure 
or  ratio  if  it  should  be  considered  at  all.  Even  if  it  was  clearly 
apparent  from  the  evidence  that  respondent's  apportionment  of 
the  expense  to  olas^  P  was  correct^  the  figures  of  its  accountant 
show  a  net  profit  to  respondent  on  the  business  of  1914  and  1915, 
and  it  is  not  clearly  shbwn  that  the  enforcement  of  the  order 
would  eliminate  that,  profit  or  reduce  it  to  a  merely  nominal  sum. 
The  figures  of  the  relator's  accountant  on  the  other  hand,  and 
which  appear  to  us  to  be  more  nearly  correct,  show  that  the  en- 
forcement of  the  order  would  still  leave  a  profit  on  the  particular 
traffic  of  over  10  per  eeut 

Our  conclusion  is  that  the  respondent's  return  is  not  supported 
by  the  evidence,  and  that  a  peremptory  writ  of  mandamus  should 
issue. 

Taylor,  Ch.  J.,  and  Shackleford,  Cockrell,  and  Whitfield,  JJ,, 

concur. 
P.UJ1.1917B. 
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STATE  PUBLIC  UTILITIES  COMMISSION  EX  BEL. 
MITCHELL  et  al. 

V. 

CHICAGO  A  WEST  TOWNS  RAILWAY  COMPANY  et  al. 

[No.  10514.] 

(27C^  ID.  656,  114  N.  W.  326.) 

Bates^ Powers  of  CcmtmiMton  —  Bote  Htereaoe  before  effective  date 
of  etatute. 

1.  Ob  a  complaint  against  the  reaaonableneM  of  street  railway  rates 
increased  before,  and  filed  after,  the  effective  date  of  the  Illinois  Public 
Utilities  Act,  the  statute  does  not  authorize  the  Commission  to  order 
a  return  to  the  old  fares  pending  a  determination  of  reasonableness; 
and  the  new  fares  may  be  collected  until  the  determuiation  is  made. 

Rates '^  Filing  ^  Coneent  of  Commission. 

2.  Rates  increased  before  the  effective  date  of  the  Illinois  Public 
Utilities  Act  may  be  filed  after  that  date  without  getting  the  consent 
of  the  Commission^  the  statute  providing  for  reparation  for  excessive 
or  discriminatory  rates.  * 

Rates  ^Potoer  of  Commission  ^^  Rate  less  than  statutory  maximum 
fare. 

3.  lite  Illinois  Maximum  Fare  Law  of  lOOT  ixing  the  maximum 
railroad  fare  at  2  cents  a  mile,  enacted  pursuant  to  the  constitutional 
provision  (art  11,  {  12)  authorizing  the  fixing  of  maximum  rates,  and 
saved  from  repeal  by  §  41  of  the  Public  Utilities  Act,  does  not  prevent 
the  Commission  from  fixing  a  less  rate  for  a  company  organized  under 
the  Railroad  Act 

Rates'^  Jurisdiction  of  OommisHon -* Street  raUway  fares -^ Muniei^ 
pal  consent  to  use  of  streets. 

4.  The  Illinois  Public  Utilities  Act,  authorizing  the  Commission 
to  fix  street  railway  fares,  does  not  violate  the  constitutional  provision 
(art.  11,  §  4)  that  the  legislature  may  not  grant  the  right  to  con- 
struct and  operate  a  street  railroad  within  a  municipality  without  re- 
quiring the  consent  of  the  local  authorities  having  control  of  streets. 

Rates '■'Power  of  Conwiission  ^^  Street  railttays  in  city  of  Chicago'^ 
Local  muniotpal  government. 

5.  The  power  of  the  Illinois  Commission  to  fix  rates  for  street 
railways  in  the  city  of  Chicago  is  not  affected  by  the  constitutional  pro- 
vision (art  4,  f  34)  authorizing  the  legislature  to  provide  local  mu- 
nicipal government  for  the  city. 

Statutes '^  Public  Utilities  Act '^Revival  or  amendW/etU  by  reference 
to  title  only. 

6.  Section  81  of  article  6,  of  the  Illinois  Public  Utilities  Act, 
repealing,  by  reference  to  titles,  the  act  establishing  a  Board  of  Rail- 
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road  and  Warehouse  Commissioners,  and  the  act  placing  express  com- 
panies under  the  jurisdiction  of  that  Commission,  does  not  contravene 
the  constitutional  provision  (art  4,  §  18)  that  no  law  shall  be  re- 
vived or  amended  by  reference  to  its  title  only,  since  the  Utilities  Act 
is  a  complete  act  on  the  subject,  and  not  an  amendment  of  any  other 
act. 

CanHihUional  law '•^  Due  prtwess  ^  Proeedure  in  rate  proceeding. 

7.  The  procedure  for  a  rate  case  provided  by  article  5  of  the  Illi- 
nois Public  Utilities  Act  cannot  be  held  not  to  be  according  to  the 
course  of  the  common  law  or  of  the  state  and  Federal  Constitutions, 
where  the  hearing  is  to  J>e  had  before  an  organized  tribunal,  and  the 
utility  is  entitled  to  be  present  and  contest  the  facts  on  the  merits. 

Canstttutlonal  law '-Due  process  ^^  Statutory  provisions  as  to  evi- 
dence. 

6.  The  Illinois  Public  Utilities  Act  in  making  the  findings  and  con- 
clusions of  the  Commission  on  questions  of  fact  prima  lade  true  on 
appeal,  and  providing  that  no  rule,  regulation,  or  order  shall  be  set 
aside  unless  it  clearly  appears  that  the  findings  are  against  the  weight 
of  the  evidence,  does  not  take  ^e  property  of  the  unsuccessful  party 
without  due  process  of  law. 

Appeal  and  review  ^  Supersedetis  ^  BesMotion   of  right '•^  Validiiif 
of  statute. 

9.  Hie  Illinois  Public  Utilities  Act  is  not  made  invalid  by  §  71, 
restricting  the  right  to  a  supersedeas  on  appeal  from  a  Commission 
order,  since  the  right  to  have  an  appeal  made  a  supersedeas  is  not  a 
constitutional  right. 

Statutes '^Ruhlio  VtiUty  Aot^-PaHial  invalidity. 

10.  The  validity  of  the  Illinois  Public  Utilities  Act  is  not  affected 
by  the  invalidity  of  provisions  which  are  not  necessary  or  inseparable 
parts  without  which  the  act  would  not  have  been  passed,  where  the 
remainder,  when  considered  alone,  is  ci^ble  of  being  carried  out. 

Statutes'^ Validity^ Who  may  complain. 

11.  Utilities  cannot  question  the  validity  of  parts  of  the  Illinois 
Public  Utilities  Act  which  do  not  injure  them. 

[October  24,  1016.] 

Fkom  an  order  of  the  Circuit  Court  of  Sangamon  County, 
Frank  W.  Burton,  Judge,  affirming  a  rate  order  of  the  Commis- 
sion against  the  Chicago  &  West  Towns  Eailroad  and  another,  the 
companies  appeal ;  reversed  and  remanded,  with  directions. 

Appearances:  McEwen,  Weissenbach,  &  Shrimski,  of  Chicago 
(Willard  M.  McEwen  and  Israel  Shrimski,  both  of  Chicago,  of 
counsel),  for  appellants;  P.  J.  Lucey,  Attorney  General,  Timo- 
thy F.  Mullen,  Fred  B.  Silsbee,  and  Willis  Melville,  all  of  Chi- 
cago, for  appelleea 
P.U.R.1917B. 
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Duncan,  J.,  delivered  the  opinion  of  the  court : 

The  Suburban  railroad  runs  from  Fortieth  avenue  and  Twen- 
ty-second street  in  the  city  of  Chicago  to  Brainerd  avenue  in  La 
Grange,  a  distance  of  approximately  10  miles,  and  it  passes 
through  Hawthorne,  Clyde,  Riverside,  and  Brookfield,  between 
said  terminal  points.  The  company  also  owns  and  operates  a 
crossline  on  Fifty-second  avenue,  running  from  Twelfth  street 
to  Twenty-fifth  street,  in  Chicago,  and  one  on  Harlem  or  Seventy- 
second  avenue,  running  from  Twenty-second  street  north  into 
Forest  Park,  making  the  total  mileage  operated  about  12J  miles. 
It  is  a  double-track  line,  except  the  track  north  of  Twenty-second 
street  on  Harlem  avenue,  the  total  single-track  mileage  being 
24.706  miles.  The  company  was  organized  under  the  general 
Railroad  Act  about  twenty  years  ago,  and  owns  a  large  portion 
of  its  right  of  way  in  its  own  right  that  is  not  located  in  any 
public  street.  No  freight  is  carried  on  the  La  Grange  line.  The 
cars  are  of  suburban  or  interurban  type,  carrying  otily  passengers 
and  their  hand  baggage.  There  are  no  depots  on  the  line.  There 
are  waiting  stations  or  shelters  at  different  points  along  the  line, 
but  no  agents  are  stationed  at  thwi.  Tickets  are  sold  on  the 
cars,  and  sometimes  by  merchants  in  towns  along  the  line  as  an 
accommodation  to  their  customers. 

The  Chicago  &  West  Towns  Railway  Company  was  organized 
under  the  Street  Railways  Act  It  was  formerly  the  County 
Traction  Company,  and  took  over  certain  lines  outside  of  the 
city  of  Chicago  in  the  so-called  "traction  settfement,"  and  is  op- 
erating west  and  northwest  of  the  city  of  Chicago  with  a  mile- 
age of  approximately  47  miles,  and  has  a  single-traci  mileage  of 
approximately  72  miles,  running  within  the  city  of  Berwyn, 
the  town  of  Cicero,  and  the  villages  of  Lyons,  Riverside,  Forest 
Park,  Oak  Park,  River  Forest,  and  Maywood. 

Prior  to  December  30,  1913,  bodi  of  said  lines  had  established 
a  flat  rate  of  5  cents  and  exchanged  transfers,  a:nd  that  rate  had 
been  charged  from  Chicago  to  La  Grange  and  intermediate 
points.  By  agreement  both  lines  were  operated  under  the  same 
management, — t.  e.,  they  were  managed  from  the  same  office  by 
the  same  office  help,  but  two  sets  of  books  were  kept.  Each  line 
was  operated  by  its  own  force  and  paid  its  own  operatives  and 
the  expense  of  operation  and  the  upkeep  of  its  lines.     On  De- 
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cemb^  80,  19:13,  the  said  lines  made  an  increase  in  their  rates 
which  became  effective  December  31,  1913,  and  in  January, 
1914,  in  accordance  with  §  33  of  the  Public  Utilities  Act,  they 
filed  with  the  Public  Utilities  Commission  their  schedules  show- 
ing all  their  rates  and  other  charges  and  classifications  then  in 
force  by  them,  and  the  schedules  so  filed  contained  the  same  in- 
creased rates  and  charges  in  effect  December  31,  1913,  and 
those  rates  have  been  charged  and  were  being. charged  by  said 
lines  from  said  date  and  up  to  October,  1914.  On  the  3d  day 
of  Maroh,  1914,  two  affidavits  were  filed  before  the  Public  Utili- 
ties Commission, — one  by  George  W.  McOheen  and  the  other 
by  C.  H.  Greer, — ^setting  up,  in  substance,  that  on  the  20th  day 
of  March,  1914,  they  boarded  the  cars  of  the  Chicago  &  West 
Towns .  Railway  Company  at  Brookfield,  Ulinois,  and  tendered 
5  cents  for  a  continuous  ride  to  Chicago,  the  old  rate  in  force 
July  1,.  1913,  which  fare  was  registered,  and  for  failure  to  pay 
the  further  increased  charges  on  demand  they  were  put  off  its 
car  after  they,  had  ridden  the  distance  covered  by  the  5  cents 
paid,  under  the  new  rate.  On  March  26,  1914,  the  parties  to 
said  affidavits  and  others  bb  a  committee  wrote  the  Conmiission  a 
letter  from  Chicago,  stating,  in  substance,  that  they  were  a  com- 
mittee appointed  to  ask  immediate  relief  against  said  increase  of 
rates  by  an  order  from  the  Commission  cozumanding  the  said 
utility  (Companies  to  immediately  discontinue  said  advance  rate 
and  return  to  their  rates  of  July  1, 1913.  The  said  Commission 
on  March  27,  1914,  entered  what  is  called  in  this  record  a  gen- 
eral order,  which  recites,  in  substance,  that  the  Commission  holds 
that  any  changes  made  by  a  public  utility  in  its  rates,  charges, 
and  classifications  for  service  since  July  1,  1913,  whereby  the 
rates  and  charges  exceed  those  in  effect  on  said  date,  are  all  il- 
legal unless  the  same  have  been  consented  to  by  the  Commission, 
and  if  any  changes  of  rates  are  deemed  necessary,  application 
should  first  be  made  to  the  Commission  for  its  consent  to  make 
such  changes;  that  in  case  any  public  utility  has  made  such  a 
change  in  rates  it  is  ordered  and  directed  to  return  to  the  rates 
and  charges  of  July  1,  1913,  and  to. continue  the  same  in  force 
until  the  Commission  has  given  its  consent  to  change  the  same ; 
that  when  a  public  utility  desires  to  change  its  schedule  of  rates 

it  shall  file  it^  application  for  such  change,  with  a  showing  of  the 
P.U.R.1917B. 
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proposed  rates  and  charges ;  and  that  where  the  rates  and  charges 
of  tiie  public  utility  in  effect  on  July  1,  1913,  are  discrimina- 
tory, such  utility  must  forthwith  apply  for  consent  to  change  its 
schedule  of  rates  so  as  to  comply  with  the  law  against  discrimina- 
tion in  rates.  No  notice  of  said  order  was  given  to  appellants 
by  the  Commission  until  after  the  proceedings  before  the  Com- 
mission hereinafter  mentioned. 

On  April  15,  1914,  a  petition  was  filed  by  Ae  relators,  Harley 
B.  Mitchell  and  others,  residents  of  La  Ghrange  and  Brookfield, 
before  the  Commission,  asking  for  a  hearing  in  regard  to  the 
violation  of  said  order  of  March  27, 1914,  by  the  Suburban  Kail- 
road  Company  and  the  Chicago  &  West  Towns  Railway  Com- 
pany in  charging  excessive  rates  or  rates  in  excess  of  those 
charged  by  said  companies  July  1,  1913,  and  setting  forth  in 
their  petition  certain  charges  that  said  lines  were  making  in  ex- 
cess of  those  charged  July  1,  1913.  Their  prayer  in  said  peti* 
tion  was  that  the  Commission  enter  an  (M'der  directing  said  com- 
panies to  return  to  the  rates  and  charges  on  said  lines  of  July 
1,  1913,  pending  a  hearing  on  their  petition,  and  to  show  cause 
why  they  should  not  be  punished  for  the  violation  of  said  order 
of  March  27,  1914.  A  petition  was  also  filed  by  Emil  G. 
Schmidt,  receiver  of  the  Suburban  Railroad  Company,  asking  the 
Commission  that  the  schedules  of  joint  rates  filed  by  the  Chi- 
cago &  West  Towns  Railway  Company  and  the  Suburban  Rail- 
road Company  with  the  Commission  in  January,  1914,  being 
the  same  rates  put  in  force  by  said  companies  December  31, 
1913,  by  an  order  of  the  Commission,  be  approved  as  just,  rea- 
sonable, and  lawful.  The  petition  set  forth  the  rates,  and  averred 
that  on  and  prior  to  July  1,  1913,  the  Suburban  railroad  was 
operated  upon  a  5-cent  fare,  but  always  at  a  loss,  and  had  been 
operated  at  a  loss  up  to  January,  1914.  Both  petitions  were  con- 
solidated for  a  hearing  before  the  Commission,  and  the  evidence 
was  heard  thereon.  The  Commission  entered  tdiat  it  termed  a 
preliminary  order  on  October  15,  1914,  directing  appellants  to 
return  to  the  fares  in  effect  on  July  1,  1913,  "until  such  time  as 
this  Commission  may  determine  and  fix  the  just  and  reasonable 
rates  and  fares,  based  upon  the  fair  value  of  the  property''  of 
such  companies.     It  further  ordered  that  said  companies  file 

with  the  Commission  a  correct  and  complete  inventory  of  their 
P.U.R.1917B. 
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property  by  January  15,  1915.  A  petition  for  rehearing  by 
said  c(»npanies  was  overruled  by  the  Commission.  On  appeal 
by  said  companies  to  the  cirouit  court  of  Sangamon  county  the 
order  of  the  Commission  was  sustained  and  adfirmed,  and  said 
ccHcnpanies  have  prosecuted  an  appeal  to  this  court. 

In  addition  ix>  the  facts  already  recited  in  this  opinion,  the 
evidence  for  appellants  established,  without  contradiction,  that 
the  Suburban  Eailroad  Company  had  been  operated  for  many 
years  by  a  receiver  appointed  by  the  circuit  court  of  Cook  coun- 
ty and  had  been  operated  at  a  loss  up  to  January,  1914.  The 
company  was  capitalized  at  $1,250,000.  Its  bonded  indebted- 
ness is  a  like  amount,  and  duriitg  the  receivership  receiver's  cer- 
tificates for  maintenance  and  cost  of  operation  had  been  issued  to 
the  amount  of  $379,821.19.  The  annual  deficit  on  receiver's 
certificates  was  about  $15,000.  Ifo  dividends  had  been  paid, 
no  interest  has  been  paid  on  the  bonded  indebtedness,  and  no 
expenses  for  the  receiver  were  included  as  part  of  such  deficit 
The  gross  income  of  the  company  for  the  two  years  prior  to 
January  1, 1914,  was  $216,772.10.  .  Its  <q>era4»ng  expenses  were 
$181,902.43.  Its  interest  on  braded  indebtedness  was  $125,000: 
and  on  receiver's  certificates  $45,678.54,  and  its  taxes  aggregat- 
ed $18,515.20,  showing  a  tot^l  deficit  of  $154,224.07. 

The  new  rates  bet^^B  La  Orange  and  points  east  of  Riverside 
were :  Cash  fare  10  cents ;  10-ride  bearer  ticket  90  cents ;  2&aride 
bearer  ticket  $2 ;  60«ride  individual  commutation  tidket,  good  for 
person  named  durii^  the  month  stamped,  $3.  Between  Brook- 
field  and  points  east  of  Riverside^:  Cash  fare  7  cents;  25-ride 
bearer  ticket  $1.50 ;  60-iid^  individual  commutation  ticket,  good 
for  montii  stamped,  $3. 

The  first  5-cent  fare  limit  covers  all  regular  stops  from  La 
Orange  to  and  including  Biversida  From  iine  west  limits  of 
Biverside  and  intermediate  points  to  all  r^ular  stops  on  lines 
east  and  north  the  fare  is  a  5-c^it  rate.  For  a  10-cent  fare  a 
passenger  can  ride  frc^  La  Orange  to.  all  points  east  on  the  Sub- 
urban railroad,  or  he  can  reeeive  a  transfer  and  for  the  same 
fare  travel  to  any  point  on  the  Chicago  &  West  Towns  Bailway, 
thereby  traveling  as  far  as  10  or  15  miles  for  10  cents.  By 
buying  a  25-ride  or  a  10-ride  bearer  ticket  he  gets  the  same  serv- 
ice for  8  or  10  cents,  and  by  buying  a  60-ride  commutation  tick- 
P.U.R.1917B. 
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et  and  riding  it  all  out  in  the  month  stamped  it  only  costs  him 
5  cents  per  trip  for  the  same  service.  The  evidence  further 
showed  that  the  increased  rates  for  January,  February,  and 
March,  1914,  over  the  corresponding  months  of  January,  Feb- 
ruary, March,  1913,  were  respectively,  $1,874.08,  $999.98,  and 
$1,256.31.  For  the  six  months  ending  Jime  30, 1014,  the  gross  in- 
come of  the  Suburban  Eailroad  Company  totaled  $55,190.46; 
operating  expenses,  $39,764.45;  interest  on  bonded  debt,  $31,- 
249.98;  interest  on  receiver's  certificates,  $11,394.60;  taxes, 
$3,464.16 ;  and  the  net  loss  or  deficit  totaled  $30,676.73.  The 
average  revenue  per  passenger  for  cash  fares  was  .058  and  a  small 
fraction  over,-^-t.  e.,  an  increase  of  sKghtly  over  8  mills  per  fare. 
The  only  competent  evidence  offered  by  the  relators  against  the 
showing  by  the  receiver  for  the  Suburban  Eailroad  Company  is 
that  the  old  6-cent  flat  rate  had  existed  on  the  lines  of  that  com- 
pany since  1896 — the  year  the  Suburban  railroad  was  built — 
and  up  to  December  31,  1913. 

[1,  2]  The  Public  Utilities  Act  was  intended  as  an  effective 
means  of  preventing  unjust  discriminations,  undue  preferences, 
and  extortionate  rates  and  charges  by  public  utilities.  In  order 
to  make  the  act  effective  for  the  purposes  for  which  it  was  en- 
acted, it  provided  for  the  creation  and  organizaticm  of  the  Pub- 
lic Utilities  Commission,  whose  first  power  and  duty  under  the 
act  was  to  establish  just,  reasonable,  and  uniform  rates  and 
charges  and  rules  and  practices  by  public  utilities.  Under  the 
petitions  in  this  case  its  first  duty  was  to  deteimine  and  declare 
what  were  reasonable  and  just  rates  to  be  charged  passengers 
riding  on  the  cars  on  appellants'  lines.  Incidentally,  in  the 
discharge  of  that  duty,  the  Commission  would  necessarily  have 
settled  the  question  whether  or  not  the  new  rates  were  just  and 
reasonable,  and  whether  or  not  appellants  should  be  permitted 
to  collect  the  new  rates  charged.  It  had  no  jurisdiction  or  pow- 
er to  order  appellants  to  charge  and  collect  any  other  than  just 
and  reasonable  rates,  and  to  do  so  would  be  to  defeat  the  very 
object  for  which  the  statute  was  created.  The  Commission  by 
its  order  in  this  case  clearly  sets  forth  that  it  could  not  determine, 
under  the  evidence  offered,  what  is  a  just  and  reasonable  rate 
until  further  evidence  is  introduced,  and  it  continued  the  case 
for  further  evidaotee  without  finally  disposing  of  the  case.     This 
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order  it  bad  the  ri^t  and  power  to  make^  but  it  did  not  have  the 
right  or  power  to  make  the  order  of  March  16, 1914,  or  the  one  of 
October  15,  1914,  ordering  appellants  to  return  to  the  schedules 
of  rates  of  July  1,  1943,  before  or  pending  the  determining  of 
the  issues  in  this  eftse.  The  order  appealed  from  is  to  be  con- 
sidered as  though  it  had  been  made  on  the  first  day  of  the  hear- 
ing and  before  evidence  heard,  as  it  is  not  based  upon  any  finding 
by  the  Commission  on  the  evidence  and  as  the  case  is  still  pend- 
ing for  the  settlement  of  the  question  whether  or  not  the  published 
schedules  of  rates  by  appellants  are  just  and  reasonable. 

Section  32  of  the  Public  Utilities  Act  (Hurd's  Stat.  1916,  p. 
2028)  provides  that  all  rates  and  charges  made,  demanded,  or  re- 
ceived by  any  public  utility,  or  by  any  two  or  more  public  utili- 
ties, for  any  service  rendered  or  to  be  rendered,  shall  be  just 
and  reasonable,  and  that  every  unjust  or  unreasonable  charge 
made,  demanded,  or  received  for  such  service  is  thereby  pro- 
hibited and  declared  unlawful  Section  33  of  said  act  provides 
that  every  public  Btility  shall  file  witib  the  Commission,  and 
shall  print  and  keep  open  to  public  inspection,  schedules  showing 
all  rates  and  other  charges  and  classifications  which  are  in  force 
at  the  time  for  any  service  performed  by  it  wholly  or  partly 
within  this  state;  that  such  rates  and  charges  and  classifications 
shall  not,  without  the  consent  of  the  Commission,  exceed  those  in 
effect  on  July  1,  1913,  but  that  nothing  in  that  section  shall  pre- 
vent the  Commission  from  approving  or  fixing  rates  and  charges 
in  excess  of  or  less  than  those  shown  by  said  schedule.  Section 
35  provides  that  no  service  shall  be  rendered  by  any  public  utility 
until  such  schedules  are  filed,  except  in  cases  of  emei^ncy.  Sec- 
tion 37  provides  that  no  public  utility  shall  charge  or  collect  any 
greater  or  less  or  different  compensation  for  any  service  ren- 
dered or  to  be  rendered  than  is  specified  in  its  schedules  on  file, 
"except  as  provided  in  §  35"  (should  read,  "except  as  provided  in 
§  36"),  nor  shall  any  public  utility  refund  or  remit,  directly  or  in- 
directly, any  portion  of  the  rates  specified  in  said  schedules. 
Section  36  provides  that  no  change  shall  be  made  by  any  public 
utility  in  any  rate  mentioned  in  such  schedules  unless  the  Com- 
mission so  orderp,  and  further  provides  that  no  change  shall  be 
made  without  good  cause  shown  and  a  finding  that  such  increase 
is  justified.  This  section  also  provides  that  pending  such  a  hear- 
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ing  for  a  change  in  the  schedules  of  rates  snch  proposed  change 
shall  not  go  into  effect ;  but  that  provision  is  not  applicable  to  the 
first  schedules  filed — t.  e.,  there  is  no  provision  that  the  original 
schedules  shall  not  go  into  effect  pending  a  hearing  A^eon  be* 
fore  the  Commission,  but  the  provisions  are  expnsslj  to  Ike  ont- 
trary.  Section  41  provides  that  vehenever  the  Oomxnission,  after 
a  hearing  had  upon  its  own  motion  or  on  complaint,  shall  find 
that  the  rates  or  other  diarges  or  classifications  in  such  schedules 
are  unjust  or  unreasonable/  discriminatory  or  preferential,  or  in 
any  wise  unlawful  or  insufficient,  it  shall  determine  the  just  and 
reasonable  and  sufficient  rate,  and  shall  fix  the  same  by  its  order. 
No  auihorily  is  given  the  Commission  anywhere  in  the  statute 
to  change  the  rates  named  in  the  original  schedules  filed  except 
on  evidence  heard.  Section  68  provides  for  an  appeal  to  the 
circuit  court  of  Sangamon  county  from  any  order  or  decision  of 
the  Commission  made  after  a  final  hearing,  or  after  a  hearing  or 
refusal  of  a  hearing  upon  any  rule,  r^ulatioH,  order,  or  decision 
which  the  Commission  is  authorized  to  make  without  a  hearing, 
and  on  the  appeal  the  evidence  before  the  CommisMon  is  to  be 
preserved  and  certified,  and  no  other  evidence  is  to  be  considered 
on  appeal.  By  §  69  appeals  from  all  final  orders  of  the  circuit 
court  of  Sangamon  county  may  be  prosecuted  to  this  court  The 
order  appealed  from  in  this  case  is  not  based  upon  any  evidence 
and  finding  in  the  record  by  the  Commission,  and  the  Commis- 
sion was  without  authority  to  make  such  an  order  except  upon  a 
full  hearing  and  a  finding  upon  the  evidence  that  the  old  rate 
of  July  1,  1913,  is  a  just  and  reasonable  rate. 

It  is  argued  that  appellants  violated  the  statute  by  including 
in  their  schedules,  and  in  charging  and  collecting,  rates  in  excess 
of  those  of  July  1,  1913,  without  first  getting  consent  of  the 
Commission.  The  act  in  question,  by  express  provisions  of  § 
86,  was  not  to  take  effect  until  January  1,  1914.  The  Com- 
mission had  no  right  or  power  to  act  and  had  no  legal  existence 
before  the  act  took  effect  After  the  act  took  effect  no  service 
could  be  rendered  by  appellants  until  their  schedules  were  filed. 
It  was  therefore  contemplated  that  the  schedules  should  be  on 
file  January  1,  1914,  when  the  act  took  effect,  and  that  the  con- 
sent of  the  Commission  to  charge  a  rate  in  excess  of  the  rate  <rf 
July  1,  1913,  should  be  obtained  after  such  excessive  charge, 
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if  any,  was  included  in  the  original  schedules  and  after  a  hear- 
ing. The  act  does  not  require  that  the  original  schedules  filed 
should  contain  the  rate  of  July  1,  1913,  but  provides  that  the 
rates  in  force  when  the  schedules  are  made  are  to  be  included  in 
such  schedules.  Section  72  of  the  act  provides  that  when  com- 
plaint has  been  made  to  the  Commission  concerning  any  rate,  and 
the  Commission  has  found,  after  a  hearing,  that  a  public  utility 
has  charged  an  excessive  or  unjustly  discriminatory  amount  for 
any  service,  the  Commission  may  order  that  the  public  utility 
make  due  reparation  to  the  complainants  therefor,  with  legal  in- 
terest from  the  date  of  payment  of  the  illegal  charge.  The  stat- 
ute thus  affords  a  remedy  against  the  continuation  of  excessive 
or  unjustly  discriminatory  rates  by  establishing  just  and  reason- 
able ones  through  the  Commission,  and  at  the  same  time  empow- 
ers it  to  compel  reparation  for  overcharges.  Were  the  public 
utilities  required,  in  the  first  instance,  to  publish  and  collect  the 
rates  of  July  1,  1913,  until  the  Commission  determined  whether 
or  not  they  were  just  and  reasonable  and  sufficient,  they  might 
be  compelled  to  put  in  force  confiscatory  rates  without  any  reme- 
dy to  secure  for  themselves,  pending  the  investigation  by  the 
Commission,  the  just  and  reasonable  rates  the  statute  intended 
they  should  charge  and  receive. 

Appellees  are  in  error,  also,  in  their  contention  that  the  act  of 
appellants  in  putting  in  force  the  schedules  of  rates  fixed  by  them 
on  December  80,  1918,  and  in  force  December  31,  1913,  was  a 
violation  of  the  Public  Utilities  Act  That  act  was  not  in  force 
at  liiat  time.  If  the  rates  by  them  then  established  were  reason- 
able and  just  and  not  extortionate  or  discriminatory,  they  had  a 
right  to  charge  and  collect  the  same  under  the  law  then  in  force, 
and  the  statute  in  question  had  no  application  at  that  time  to 
such  rates.  Whether  or  not  the  same  rates  were  just  and  rea- 
sonable charges  on  and  after  January  1,  1914,  is  a  question  to  be 
settled  by  the  Commission  after  a  hearing,  and  until  such  ques- 
tion is  decided  by  the  Commission,  after  a  full  hearing,  it  has  no 
jurisdiction  or  power  to  order  appellants  to  collect  the  rates  of 
•July  1,  1918,  which  they  insist  are  cofifiscatory.  Whether  or 
not  such  rates  are,  in  fact,  confiscatory,  or  were  shown  to  be  such 
under  the  evidence  taken,  are  questions  to  be  decided  by  the 

Commission,  and  we  do  not  wish  to  be  understood  as  expressing 
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or  mtimating  any  opinion  as  to  how  those  questions  should  be  de- 
cided. We  simply  hold  that  if  the  rates  are  held  to  be  confisca- 
tory they  are  not  just  and  reasonable  rates,  and  that  appellants 
ought  not  and  cannot  be  legally  required  to  return  to  such  rates 
or  to  charge  and  collect  such  rates  for  any  period  of  time  before 
the  question  is  settled  as  to  whether  or  not  they  are  just  and 
reasonable.  The  Commission  has  a  right,  however,  to  demand 
any  further  evidence  bearing  upon  the  question  at  issue.  It  has 
a  right  to  consider  all  contracts  and  arrangements  between  appel- 
lants as  to  the  division  of  the  rates  collected  and  as  to  all  other 
matters  bearing  on  the  questions  in  issue,  and  is  also  entitled  to 
any  and  all  evidence  as  to  how  the  rates  collected  affect  the  Chi- 
cago &  West  Towns  Railway  Company.  The  rates  collected  may 
be  reasonable  and  just  and  sufficient  as  to  one  of  the  appellants, 
and  unreasonable  and  unjust  and  insufficient  as  to  the  other.  The 
burden  is  on  appellants  to  show  the  rates  are  reasonable  and  just 
and  not  excessive,  and  if  shown  to  be  confiscatory  as  to  one  and 
excessive  as  to  the  other  the  Commission  has  the  right  and  pow- 
er to  so  adjust  and  apportion  the  joint  rates  as  to  make  them 
just  and  reasonable  and  sufficient  to  be  reasonably  remunerative 
to  both  appellants. 

A  rate  that  is  confiscatory  or  insufficient  to  pay  costs  of  the 
traffic  and  other  proper  outlays  for  taxes,  etc,  and  to  return  to 
the  carrier  a  reasonable  profit  on  the  investment,  infringes  upon 
the  constitutional  rights  of  the  carrier  by  deriving  it  of  property 
without  due  process  of  law,  and  is  void,  whether  fixed  by  the 
statute  itself  or  by  the  Commission.  Chicago,  M.  &  St.  P.  R 
Co.  V.  State  Public  Utilities  Commission,  268  III  49,  P.U.R 
1916D,  133,  108  N.  E.  729. 

[3]  It  is  argued  by  appellants  that  it  is  beyond  the  power  of 
the  Commission  to  interfere  with  a  railroad  organized  under  the 
Railroad  Act  (Hurd's  Rev.  Stat.  1915-16,  chap.  114)  in  the 
fixing  of  its  passenger  rates  so  long  as  it  does  not  discriminate. 
The  basis  of  this  contention  is  that  the  legislature,  in  pursuance 
of  §  12  of  article  11  of  the  Constitution  of  1870,  passed  the 
Maximum  Fare  Law  of  1907,  fixing  the  reasonable  maximxmx 
fare  at  2  cents  a  mile,  and  that  the  fixing  of  a  reasonable  maxi- 
mum rate  by  the  legislature  was,  in  effect,  the  fixing  of  a  reason- 
able rate  under  the  direction  of  the  Constitution,  and  that  such 

P.U.R.1917B. 


Digitized  by 


Google 


STATE  PUB.  UTIL.  COM.  EX  REL.  t.  CHICAGO  &  W.  T-  R.  CO.  1067 

reasonable  rate  cannot  be  fixed  or  changed  except  by  a  direct  act 
of  the  legislature.  We  are  not  able  to  sustain  this  contention 
upon  any  authority  or  reason.  No  authority  is  cited  in  sup- 
port thereof.  Said  Act  of  1907  was  especially  saved  from  re- 
peal bj'  §  41  of  the  Public  Utilities  Act.  The  plain  meaning  of 
a  reasonable  maximum  rate,  as  used  in  the  Act  of  1907,  and  as 
used  in  said  section  of  the  Constitution,  is  simply  a  reasonable 
limit  beyond  which  the  railroads  cannot  go  in  fixing  their  rates, 
and  by  §  41  aforesaid  the  Commission  cannot  go  beyond  or  high- 
er than  that  rate  in  fixing  a  just  and  reasonable  rate.  The  Com- 
mission is  explicitly  authorized  to  fix  a  rate  lower  than  the  2  cents 
per  mile  if  the  evidence  shows  that  a  lower  rate  is  just  and  rea- 
sonable and  sufficient,  and  such  provision  is  not  in  violation  of 
said  section  of  the  Constitution. 

As  defined  in  §  10  of  the  Public  Utilities  Act  appellants  are 
public  utilities — i.  e.,  they  fall  within  the  designation  of  cor- 
porations or  receivers  appointed  by  any  court  that  "own,  control, 
operate,  or  manage,  within  the  state,  directly  or  indirectly  for 
public  use,  any  plant,  equipment,  or  property  used  or  to  be  used 
for  or  in  connection  with  the  transportation  of  persons."  The 
definitions  of  the  terms  "railroad"  and  "street  railroad"  found 
in  §  10  of  said  act  are  employed  for  the  simple  purpose  of  show- 
ing what  the  legislature  included  by  the  use  of  those  terms  in 
that  act.  They  do  not  purport  to  change  or  to  modify  in  any 
way  the  meaning  of  those  terms  as  used  in  other  statutes  or  in  the 
Constitution.  The  legislature  may  in  any  act  define  terms  speci- 
fically for  that  act,  and  such  definitions  are  not  prohibited  by  any 
constitutional  provisions  simply, because  they  are  not  the  same 
definitions  of  the  same  terms  used  in  other  statutes  or  provisions 
of  the  Constitution.  Such  differences  or  changes  in  definitions, 
merely,  in  any  new  act,  have  no  tendency  or  purpose  of  changing 
or  overturning  or  violating  any  constitutional  provisions  or  stat- 
utes defining  the  same  terms  in  different  language. 

[4]  The  Public  Utilities  Act  does  not  violate  §  4  of  article  11 
of  our  Constitution.  That  provision  is  simply  a  limitation  of 
the  general  powers  of  the  legislature,  and  in  one  particular,  only. 
It  provides,  in  substance,  that  the  legislature  may  not  grant  the 
right  to  construct  and  operate  a  street  railroad  within  a  munici- 
pality without  requiring  the  consent  of  the  local  authorities  hav- 
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ing  control  of  the  streets  or  highways  proposed  to  be  occupied. 
That  section  of  the  Constitution  does  not,  by  implication  or  other- 
wise, attempt  to  devest  the  state  of  its  paramoxmt  authority  and 
control  of  streets  and  highways.  Chicago  &  S.  Traction  Co.  v. 
Illinois  C.  K.  Co.  246  IlL  146,  92  N.  E.  683.  It  is  equally  clear 
that  that  section  of  the  Constitution  does  not  deprive  the  legis- 
lature of  its  power  to  fix  rates  for  such  companies. 

[5]  Section  34  of  article  4  of  the  Constitution  has  no  bearing 
whatever  on  the  question  of  the  authority  or  power  of  the  state 
to  fix  rates  for  a  street  railway.  That  section  specifically  pro- 
vides that  nothing  therein  contained  shall  be.  construed  to  repeal, 
amend,  or  affect  §  4  of  article  11  of  the  Constitution. 

[6]  Section  81  of  article  6  of  the  Public  Utilities  Act  is  not 
involved  in  the  case.  It  is  not  in  contravention  of  §  18  of  article 
4  of  the  Constitution.  The  Public  Utilities  Act  is  a  complete 
act  of  the  legislature  on  the  subject  with  which  it  deals,  and  not 
an  amendment  of  any  other  act.  People  ex  rel.  Stuckart  v. 
Knopf,  183  111.  410,  66  K  E.  165;  Union  School  Dist  v.  New 
Union  School  Dist  136  111.  464,  28  N.  E.  49. 

[7]  Appellants'  contention  that  the  act  is  invalid  because  the 
procedure  provided  by  article  5  is  not  according  to  the  course  of 
the  common  law  or  of  the  Constitutions,  state  and  Federal,  cannot 
be  sustained.  The  hearing  in  this  case  is  to  be  had  before  an  or- 
ganized tribunal.  Appellants  are  entitled  to  be  present  and  to 
contest  the  facts  on  the  merits.  The  constitutional  requirements 
of  the  due  process  clause  are  complied  with  if  the  person  affected 
has  sufficient  notice  and  adequate  opportunity  to  be  heard. 
Louisville  &  N.  K.  Co.  v.  Schmidt,  177  U.  S.  230,  44  L.  ed.  747, 
20  Sup.  Ct.  Kep.  620. 

[8]  It  is  insisted  that  inasmuch  as  the  findings  and  conclu- 
sions of  the  Commission  on  questions  of  fact  are  prima  facie  true 
on  appeal,  and  that  no  rule,  regulation,  or  order  of  the  Commis- 
sion shall  be  set  aside  unless  it  clearly  appears  that  the  findings 
of  the  Commission  were  against  the  manifest  weight  of  the  evi- 
dence produced  before  the  Commission,  two  different  rules  of 
evidence  are  provided  which  amount  to  taking  property  with- 
out due  process  of  law.  In  regard  to  a  similar  objection  raised 
to  a  like  provision  in  §  16  of  the  Interstate  Commerce  Act  (Act 
Feb.  4,  1887,  chap.  104,  24  Stat,  at  L.  384,  Comp.  Stat.  1913, 
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J  8584r),  the  Supreme  Court  of  the  United  States,  in  Meeker 
V.  Lehigh  Valley  E.  Co.  236  U.  S.  412,  59  L.  ed-  644,  P.U.R. 
1915D,  1072,  36  Sup.  Ct.  Rep.  328,  Ann.  Cas.  1916B,  691,  said: 
"This  provision  only  establishes  a  rebuttable  presumption.  It 
cuts  off  no  defense,  interposes  no  obstacle  to  a  full  contestation 
of  all  the  issues,  and  takes  no  question  of  fact  from  either  court 
or  jury.  At  most  therefore  it  is  merely  a  rule  of  evidence.  It 
does  not  abridge  the  right  of  trial  by  jury,  or  take  away  any  of 
its  incidents.  Nor  does  it  in  any  wise  work  a  denial  of  due  proc- 
ess of  law.*' 

Statutes  making  the  findings  of  the  Commission  prima  facie 
correct,  and  requiring  an  objector  to  show,  by  clear  and  satis- 
factory evidence,  that  the  Commission's  order  is  unjust  or  unrea- 
sonable, have  been  upheld  not  only  in  this,  but  in  other  jurisdic- 
tions. Chicago,  B.  &  Q.  R  Co.  v.  Jones,  149  lU.  361,  24  L.RA. 
141,  4  Inters.  Com.  Eep.  683,  41  Am.  St.  Eep.  278,  37  N.  E. 
247 ;  Chicago,  R.  I.  &  P.  R.  Co.  v.  Nebraska  State  R.  Commis- 
sion, 85  Neb.  818,  26  L.R.A.(N.S.)  444,  124  N.  W.  477;  Min- 
neapolis, St.  P.  &  S.  Ste.  M.  R.  Co.  v.  Railroad  Commission,  136 
Wis.  146,  17  L.R.A.(N.S.)  821,  116  N.  W.  905. 

[9]  Section  71  of  the  act,  which  restricts  the  right  of  appel- 
lants to  a  supersedeas  in  certain  cases,  does  not  render  it  invalid. 
While  the  Constitution  secures  to  all  persons,  both  natural  and 
artificial,  the  right  of  an  appeal  or  writ  of  error  in  all  civil  cases 
where  the  judgment  or  decree  is  final,  the  right  to  have  the  same 
made  a  supersedeas  is  not  a  constitutional  right  Bryant  v. 
People,  71  111.  32. 

[10,  11]  Many  other  provisions  of  the  act  are  attacked  by  ap- 
pellants because  they  are  supposed  to  infringe  upon  some  consti* 
tutional  right,  the  provisions  providing  penalties  for  violating 
the  act,  orders,  rules,  and  regulations  of  the  Commission,  etc.  It 
is  not  necessary  or  proper  to  discuss  them  here  for  two  reasons : 
First,  such  provisions  are  not  necessary  or  inseparable  parts  of 
the  act  without  which  it  would  not  have  been  passed,  therefore 
they  may  be  eliminated  entirely  and  the  remainder  of  the  stat- 
ute be  treated  as  valid,  as  the  remainder  of  the  act,  when  con- 
sidered alone,  is  valid  and  capable  of  being  carried  out.  Willcox 
V.  Consolidated  Gas  Co.  212  U.  S.  19,  53  L.  ed.  382,  48  L.R.A. 

(N.S.)  1134,  29  Sup.  Ct.  Rep.  192,  15  Ann.  Cas.  1034;  Reagan 
P.U.R.1917B. 
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V.  Farmers'  Loan  &  T.  Co.  154  IT.  S.  362,  38  L.  ed.  1014r,  4 
Inters.  Cohl  Rep.  560,  14  Sup.  Ct.  Rep.  1047.  Second,  appel- 
lants are  not  aggrieved  by  the  parts  of  the  act  that  they  insist  are 
void.  Courts  will  not  listen  to  a  party  who  complains  of  a  griev- 
ance which  is  not  his.  Interstate  Commerce  Commission  v.  Chi- 
cago, R.  I.  &  P.  R.  Co.  218  U.  S.  88,  54  L.  ed.  946,  30  Sup.  Ct. 
Rep.  651. 

The  power  of  the  state  to  regulate  the  fares  and  freights  which 
may  be  charged  and  collected  by  railroads  and  other  carriers  can- 
not be  successfully  questioned,  and  this  regulation  may  be  carried 
on  by  means  of  a  Conmiission.  Such  a  Commission  is  merely  an 
administrative  body  created  by  the  state  for  carrying  into  effect 
the  will  of  the  state  as  expressed  by  its  legislature.  Reagan  v. 
Farmers'  Loan  &  T.  Co.  supra. 

For  the  reasons  above  given,  the  judgment  of  the  Circuit  Court 
is  reversed,  and  the  cause  is  remanded,  with  directions  to  set 
aside  the  order  of  the  Commission,  and  to  direct  it  to  further  pro- 
ceed with  this  case  in  accordance  with  the  views  herein  expressed. 

Reversed  and  remanded,  with  directions. 


IlililNOIS  PUBLIC  UTILITIES  COM3aSSION. 

BYEON  TELEPHONE  COMPANY 

V. 

WINNEBAGO  COUNTY  TELEPHONE  COMPANY. 
[Case  No.  6125.] 

Monopoly  and  competition -^  Occupied  territory -^  Telephones. 

No  unlawful  invasion  of  occupied  territory  is  shown  hj  an  exten- 
sion of  telephone  service  to  a  rural  subscriber  located  in  border  terri- 
tory having  no  definite  and  fixed  boundary  line,  it  appearing  that  he 
desires  service  from  both  companies,  and  that  such  extension  will  not 
cause  the  complaining  company  to  lose  any  of  its  patrons,  but  will  fur- 
nish the  subscriber  with  direct  long-distance  connection  and  direct  con- 
nection with  his  business  center  without  a  toll  charge  that  would  be 
necessary  over  the  line  of  the  complaining  company. 

[January  16,  1917.] 

Complaint  against  alleged  invasion  of  occupied  territory  by 
the  extension  of  a  rural  telephone  line;  dismissed. 

P.U.R.1917B. 
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Yates,  Commissioner:  This  proceeding  first  came  before  the 
Commission  in  the  form  of  an  informal  complaint  made  by  the 
Byron  Telephone  Company,  hereinafter  called  the  Byron  com- 
pany, that  the  Winnebago  County  Telephone  Company,  herein- 
after called  the  Winnebago  company,  was  preparing  to  extend 
a  telephone  line  into  the  territory  served  by  the  foiiner  to  con- 
nect with  the  country  .residence  of  Medill  McCormick,  herein- 
after called  the  subscriber,  at  "Byron  Bluffs"  near  Byron,  Il- 
linois. Pursuant  to  an  agreement  of  the  parties,  an  informal 
conference  was  held  before  a  member  of  this  Commission  at 
Chicago,  on  May  17,  1916.  At  this  conference  certain  facts 
were  presented  as  follows : 

That  the  subscriber's  premises  are  located  in  Byron  township, 
Ogle  county,  Illinois,  about  3  miles  north  of  the  village  of  Byron 
and  about  3^  miles  from  the  nearest  telephone  line  of  the  Win- 
nebago company ;  that  said  subscriber  had  prior  to  that  time  pur- 
chased the  premises  in  question  and  desired  the  telephone  service 
of  both  companies;  that  of  the  service  of  the  Winnebago  com- 
pany he  desired  one  of  its  telephones  in  his  residence,  and  an 
extension  to  his  housekeeper's  cottage,  and  an  extension  to  his 
garage,  located  close  by.  At  this  conference  it  was  agreed  by 
the  respective  parties,  as  follows : 

(1)  That,  pending  a  hearing  and  final  determination  of  the 
controversy,  both  companies  might  connect  their  telephone  line 
with  the  subscriber's  premises  and  furnish  telephone  service 
thereto. 

(2)  That  the  telephones  to  be  installed  by  the  Winnebago  com- 
pany should  not  exceed  the  number  above  set  forth. 

(3)  That  the  informal  correspondence  had  with  the  Commis- 
sion concerning  the  matter  should  be  docketed  as  a  formal  case 
by  the  Commission,  and  a  hearing  held  to  determine  the  rights 
of  the  respective  parties. 

The  case  was  accordingly  docketed  and  set  for  hearing  on 
Jime  6,  1916,  at  Chicago;  Fred  B.  Silsbee,  attorney,  appeared 
on  behalf  of  the  Byron  company,  and  H.  S.  Hicks,  attorney,  ap- 
peared for  the  Winnebago  company.        , 

From  the  evidence  presented  at  this  hearing  it  appears  that 

the  Byron  company  is  a  corporation  organized  under  the  laws  of 

Illinois  with  headquarters  at  Byron,  Ogle  county.     It  has  been 
P.U.R.1017B. 
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engaged  in  the  telephone  business  for  about  fourteen  years,  and 
at  the  present  time  operates  two  telephone  exchanges, — one  lo- 
cated at  Byron,  a  village  of  about  1,000  inhabitants,  and  the 
other  at  Stillman  Valley,  a  small  village  located  about  8  miles 
east  of  Byron.  The  Byron  company  has  a  total  of  about  670 
subscribers  connected  with  its  said  exchanges.  Those  subscrib- 
ers are  all  located  in  Ogle  county,  with  tie  exception  of  two  or 
three  who  are  located  in  New  Milf ord  township,  Winnebago  coun- 
ty. The  Byron  company  also  owns  and  operates  two  toll  circuits 
that  extend  from  Byron  in  a  northerly  direction  to  the  city  of 
Rockford.  One  of  these  toll  circuits  connects  with  the  toll-line 
system  of  the  Central  Union  Telephone  Company  at  Kockford 
under  a  contract  existing  between  said  two  companies.  This 
contract  provides,  among  other  things,  that  the  Byron  company 
shall  thoroughly  develop  the  telephone  territory  occupied  by  it 
in  Ogle  county,  which  territory  is  specifically  defined  in  said 
contract,  and  shall  deliver  calls  originating  on  its  lines  for  des- 
tinations on  the  line  of  the  Central  Union  Telephone  Company 
to  the  latter  at  Rockford.  This  contract  also  provides  for  a  di- 
vision of  the  tolls  between  the  two  companies. 

The  evidence  further  shows  that  the  Winnebago  company  is 
an  Illinois  corporation  engaged  in  the  telephone  business,  with 
headquarters  at  Rockford,  a  city  of  about  50,000  inhabitants; 
that  the  development  of  the  Winnebago  company  is  confined  prin- 
cipally to  Winnebago  county,  that  county  lying  immediately  north 
of  and  adjoining  Ogle  county.  The  Winnebago  company  has, 
however,  some  eight  or  ten  subscribers  located  in  Ogle  county 
just  south  of  the  Winnebago  county  line.  This  company  also 
has  an  agreement  with  the  Central  Union  Company  whereby  it 
connects  with  the  toll-line  system  of  the  latter  at  Rockford  under 
a  trafHc  agreement  similar  to  the  one  eidsting  between  the  Central 
Union  Telephone  Company  and  the  Byron  company.  Under 
this  contract  the  Winnebago  company  agrees,  among  other  things, 
to  thoroughly  develop  the  territory  allotted  to  it  in  Winnebago 
county,  and  also  to  deliver  to  the  Central  Union  Telephone  Com- 
pany messages  originating  on  the  lines  of  the  former  and  des- 
tined to  points  located  on  the  lines  of  the  latter  company. 

The  evidence  further  shows  that  the  subscriber's  premises 

above  referred  to  consist  of  several  hundred  acres,  and  are  locat- 
P.U.R.1917B. 
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ed  about  11  miles  south  of  Eockford  and  about  3  miles  north  of 
Byron.  The  subscriber  makes  Eockford  his  business  center,  his 
banking  and  legal  business  being  done  there,  supplies  for  his 
home  are  purchased  there,  and  he  usually  uses  Eockford  as  a 
railway  point.  He  also  has  business  interests  in  Chicago,  in 
connection  with  which  he  uses  the  long-distance  telephone  quite- 
extensively.  Three  of  the  tenants  who  are  located  on  the  sub- 
scriber's estate  are  now  being  furnished  telephone  service  by  the 
Byron  company.  .  The  records  show  that  the  subscriber  has  ex- 
pressed a  desire  that  he  be  furnished  with  the  service  of  the 
Byron  company  as  well  as  that  of  the  Winnebago  company,  at  his 
residence  on  said  premises. 

It  further  appears  that  in  conformity  with  the  agreement  ar- 
rived at  by  the  parties  hereto  at  the  informal  conference  above 
mentioned,  and  in  response  to  a  request  made  by  the  subscriber, 
the  Winnebago  company  extended  an  existing  line  about  3  J  miles, 
thus  connecting  the  subscriber's  residence  with  the  telephone  ex- 
change at  Eockford.  Over  this  line  communication  may  be  had 
with  all  subscribers  of  the  Eockford  exchange  and  over  the  entire 
system  of  flie  Winnebago  company  without  the  payment  of  a  toll 
charge.  This  line  also  affords  direct  connection  with  the  long- 
distance line  of  the  Central  Union  Company  at  Eockford.  This 
newly  constructed  line,  which  extends  irom  a  point  at  or  near 
the  southern  boundary  line  of  the  Winnebago  county  to  the  sub- 
scriber's premises,  t>asses  about  four  farm  houses.  For  a  part  of 
the  way  the  line  in  question  is  located  on  the  same  highway  with 
a  telephone  line  consisting  of  native  poles  owned  by  the  subscrib- 
ers connected  to  said  line.  The  wires  on  said  poles  are  owned  by 
the  Byron  company.  The  Winnebago  company,  however,  does 
not  serve  or  attempt  to  serve  any  of  the  residents  along  that  high- 
way, but,  on  the  contrary,  expressly  disclaims  any  intention  to 
do  so.  The  questions  presented  for  determination  by  this  Com- 
mission are  stated  by  counsel  for  the  Byron  company  as  follows : 

(1)  "Is  the  existence  of  the  line  of  the  Winnebago  Telephone 
Company  an  unlawful  invasion  by  that  company  of  the  territory 
of  the  Byron  Telephone  Company?" 

(2)  "If  such  extension  is  an  unlawful  invasion,  should  tli6 
Winnebago  County  Telephone  Company  be  ordered  to  remove  its 
line  from  the  territory  of  the  Byron  Telephone  Company,  or 

P.U.K.1917B. 
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should  it  be  ordered  to  pay  the  Byron  Telephone  Company  a 
proper  charge  for  toll  service  rendered  said  subscriber,  which 
would  otherwise  be  the  toll  business  of  the  Byron  Telephone 
Company  V^ 

It  is  contended  by  the  Byron  company  that  the  subscriber's 
premises  are  located  in  telephone  territory  heretofore  exclusively 
served  and  developed  by  the  former,  and  that  under  the  provi- 
sions of  the  State  Public  Utilities  Commission  Law  and  the  rul- 
ings of  this  Commission,  the  Winnebago  company  has  no  right 
to  continue  to  furnish  telephone  service  to  said  premises. 

As  tending  to  support  this  contention,  the  Byron  company  re- 
fers to  the  case  of  Byron  Teleph.  Co.  v.  Kock  River  Teleph.  Co. 
Docket  No.  3000,  decided  by  this  Commission  on  May  6,  1915, 
P.U.R.1915C,  348.  In  this  latter  case  the  Commission  found 
that  the  Rock  River  company,  prior  to  the  filing  of  the  com- 
plaint in  that  case,  had,  without  justification,  invaded  the  terri- 
tory theretofore  exclusively  occupied  by  the  Byron  company; 
that  such  invasion  was  unlawful,  and  thereupon  issued  an  order 
directing  the  Rock  River  company  to  remove  or  otherwise  dispose 
of  its  poles,  wire,  and  equipment  in  the  territory  of  the  Byron 
company. 

There  are  several  material  differences  between  that  case  and 
the  one  now  under  consideration.  In  that  case  the  action  com- 
plained of,  and  which  the  Commission,  after  investigation,  found 
to  be  unlawful,  had  been  taken  before  the  proceeding  was  insti- 
tuted. In  the  present  proceeding  that  is  not  the  case.  No  steps 
had  been  taken  or  act  done  by  either  company  to  serve  the  sub- 
scriber in  question  before  the  informal  conference  between  the 
respective  parties  and  the  Commission  held  on  May  17,  1916. 
At  that  conference,  as  above  stated,  it  was  agreed  by  the  parties, 
among  other  things,  that,  pending  a  final  determination  of  the 
controversy,  each  company  should  have  the  right  to  connect  its 
system  with  and  furnish  service  to  said  premises.  Again,  in 
case  No.  3000,  supra,  the  Rock  River  company  had  not  only  con- 
structed a  line  into  the  field  occupied  by  the  Byron  company, 
but  it  had  in  fact  secured  four  subscribers  of  the  Byron  com- 
pany. In  other  words,  four  subscribers  of  the  Byron  company 
discontinued  the  service  of  that  company,  and  became  subscrib- 
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era  of  the  Rock  xCiver  company,  which  latter  company  built  into 
the  field  for  the  purpose  of  serving  them. 

In  the  instant  case,  the  Byron  company  is  not  losing  any  sub- 
scriber or  subscribers  it  heretofore  has  had,  but,  on  the  contrary, 
is  obtaining  an  additional  one,  as  the  subscriber  involved  herein 
deares  the  service  of  both  companies.  It  follows  that  if  an  order 
should  be  entered  in  this  case  directing  the  Winnebago  company 
to  discontinue  service  to  the  premises  in  question,  it  could  only 
be  justified  on  the  grounds  that  the  facts  existing,  at  the  time  the 
connection  was  made,  as  shown  by  the  record  in  this  case,  did 
not  warrant  the  service  being  given.  We  will  now  refer  briefly 
to  the  material  facts  bearing  on  this  proposition.  While  it  is 
contended  by  the  Byron  company  that  heretofore  it  has  exclusive- 
ly occupied  the  telephone  field  in  Byron  township,  in  which  are 
located  the  subscriber's  premises,  and  that  the  Winnebago  com- 
pany has  had  no  development  in  that  territory,  yet  the  evidence 
shows  that  for  a  nimiber  of  years  the  Winnebago  company  has 
had  from  eight  to  im  telephones  in  service  in  that  township. 

The  evidence  further  diowB  that  the  Byron  company's  devel- 
opment has  not  been  confined  eixclusively  to  Ogle  county,  but 
that  it  now  and  for  a  number  of  years  past  has  furnished  tele- 
phone service  to  some  three  or  four  subscribers  located  in  the 
southern  part  of  Winnebago  county,  and  that  in  fact  it  has 
solicited  additional  telephone  subscribers  in  ihat  county  within 
a  few  months  preceding  the  hearing  held  in  this  case.  The  evi- 
dence also  shows  that  for  many  years,  in  the  development  of  the 
rural  business  of  both  companies,  there  has  been  no  definite  and 
fixed  boundary  line  betweea  the  territory  occupied  by  the  Byron 
company  and  that  of  the  Winnebago  company. 

The  record  further  shows  that  the  subscriber  desires  the  serv- 
ice of  the  Winnebago  company  because  thereby  he  is  directly 
connected  with  the  telephone  subscribers  in  the  city  of  Rockford, 
his  business  center,  and  can  communicate  with  such  subscribers 
without  a  toll  being  charged,  whereas  for  each  call  to  Rockford 
over  the  line  of  the  Byron  company  a  toll  charge  of  10  cents  is 
made.  In  handling  his  long-distance  business,  the  subscriber 
can  secure  more  expeditious  service  over  the  lines  of  the  Winne- 
bago company,  which  lines  are  directly  connected  with  the  Rock- 
ford  exchange,  than  by  using  the  facilities  of  the  Byron  com- 
P.U.R.1917B. 
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pany.  For  example,  in  placing  a  long-distance  call  to  Chicago, 
by  using  the  telephone  of  the  Winnebago  company  he  secures 
direct  connection  with  the  long-distance  operators  of  the  Central 
Union  Company  at  Rockford,  whereas,  on  a  similar  call  over 
the  Byron  company  lines  the  call  must  first  go  through  the  Byron 
exchange  and  then  to  the  Eockford  exchange  before  reaching  the 
long-distance  operators.  It  also  appears  that  on  such  a  call  if 
handled  on  the  lines  of  the  Winnebago  company,  the  charge  is 
55  cents  for  the  first  three  minutes,  while  for  the  same  call  if 
handled  over  the  Byron  company  lines,  the  charge  is  60  cents 
for  the  first  three  minutes. 

From  a  careful  consideration  of  the  record,  the  Commission 
is  of  the  opinion  and  finds  that,  under  all  the  facts  and  circum- 
stances appearing  in  this  case,  the  existence  of  the  line  of  the 
Winnebago  company  in  question  does  not  constitute  an  unlaw- 
ful invasion,  by  Aat  company,  of  the  territory  of  the  Byron 
company. 

It  is  therefore  ordered  that  the  complaint  of  the  Byron  Tele- 
phone Company  herein  be,  and  the  same  is  hereby,  dismissed* 


MAINE!  PUBLIC  UTILITIES  COMMISSION. 

RE  BBBWICK  &  SALMON  PALLS  ELECTRIC  COMPANY. 

[U-172.] 

Securttp  issues -^  Promotion  profits -^  Eaetraordinary  rislcs. 

1.  In  determining  the  amount  of  securities  to  be  issued  upon  the 
purchase  of  property  by  a  utility,  no  justification  exists  for  the  allow- 
ance of  promotion  profits  or  compensation  for  extraordinary  risks, 
where  the  company's  capital  stock  is  worth  not  less  than  par  and  the 
corporation  is  on  a  firm  basis  able  to  do  its  own  financing. 

Security     issues  —  ilmount  —  Sale     of    property -^  Value  ^EftetA     of 
agreed  purchase  price. 

2.  The  price  fixed  by  the  parties  for  the  proposed  transfer  of  prop- 
erty to  a  utility  throws  no  light  upon  the  value  for  security  issuance 
purposes, '  where  the  owners  of  the  stock  of  the  vendor  control  the 
directory  of  the  vendee;  and  it  is  immaterial  that  at  the  time  of  the 
application  the  vendee's  stock  is  owned  entirely  by  another  corpora- 
tion. 

P.U.R.1917B. 
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Security  issues -^  Aviount  ^  P%ircha9e  price  of  property '^ Identity  he-- 
tween  seller  and  buyer. 

3.  The  Maine  Commission  will  not  authorize  an  issue  of  securi- 
ties, in  the  amount  asked  for,  in  consummation  of  a  transfer  of  prop- 
erty, although  justified  hj  its  value,  where  it  appears  that  the  officers 
of  the  vendee  first  organized  another  corporation  to  take  title  to  the- 
property,  in  order  afterwards  to  transfer  it  to  the  vendee  at  a  profit. 

[January  2,  1917.] 

Application  for  approval  of  issue  of  securities  in  payment 
for  title  to  certain  water  power  proposed  to  be  transferred  by  the 
South  Berwick  Realty  Corporation  to  petitioner;  authority 
granted  to  purchase  at  the  price  of  $64,482.50  or  $25,000  less 
than  the  contemplated  price  and  security  issues  authorized  there- 
for. 

Appearances :  George  T.  Hughes,  Esq.,  of  Dover,  New  Hamp- 
shire, for  petitioner. 

By  the  Commission:  Petition  by  Berwick  &  Salmon  Falls 
Electric  Company  for  permission  to  issue  stock  and  bonds.  No- 
tice by  publication  ordered  and  proved.  Hearing  at  Augusta, 
December  12,  1916. 

The  petitioner  is  an  electric  company  organized  under  the  gen- 
eral laws  of  Maine  and  doing  business  in  South  Berwick,  Maine, 
and  Salmon  Falls,  New  Hampshire.  It  is  closely  allied  with  the 
Twin  State  Gas  &  Electric  Company,  a  corporation  organized 
under  the  laws  of  the  state  of  Connecticut  and  having  its  princi- 
pal business  location  in  Dover,  New  Hampshire.  The  latter  cor- 
poration owns  all  of  the  capital  stock  of  the  former,  and  the  two 
are  practically  operated  together.  The  Twin  State  company's 
business  is  chiefly  in  New  Hampshire,  but  it  serves  some  terri- 
tory in  this  state.  It  is  the  purpose  of  the  two  corporations  to 
readjust  their  business  so  that  each  will  be  confined  exclusively 
to  one  state.  That  is  to  be  accomplished  through  leases  men- 
tioned in  another  case,  U.  No.  171. 

The  petitioner  wishes  to  acquire  a  water  power  at  South  Ber- 
wick, and  now  asks  permission  to  issue  securities  in  payment 
therefor.  To  accomplish  this  purpose  it  has  entered  into  an 
agreement  with  the  South  Berwick  Realty  Corporation,  a  cor- 
poration organized  under  the  laws  of  the  state  of  New  York,  the 

present  owner  of  the  water  power. 
P.U.R.1917B. 
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The  wftter  power  was  owned  by  the  Equitable  Trust  Company, 
of  New  York,  as  trustee  under  a  mortgage  to  secure  the  bonds 
of  a  former  owner,  and  was  purchased  by  the  South  Berwick 
Realty  Corporation  for  $35,000.  The  purchaser  daims  to  have 
expended  the  further  sum  of  $7,000  for  various  purposes  con- 
nected with  the  acquisition  and  improvement  of  the  property. 
It  mortgaged  it  to  McCoy  &  Company  for  $50,000,  presumably 
in  return  for  money  advanced  to  make  the  purchase  and  as  com- 
pensation for  the  risk  incident  thereto.  No  other  or  further 
explanation  is  made  of  the  amount  of  this  indebtedness. 

The  realty  corporation  has  since  entered  upon  the  construc- 
tion of  a  concrete  dam  to  develop  the  power  under  a  contract  with 
this  petitioner.  The  cost  of  this  dam  completed  is  to  be  $12,550 
plus  a  profit  of  15  per  cent,  being  $14,432.50  in  all. 

The  purchase  price  proposed  to  be  paid,  in  addition  to  said 
$14,432.50,  is  $50,000  in  bonds  and  $25,000  in  the  common 
stock  of  the  electric  company.  The  $14,432.50  is  to  be  paid  80 
per  cent  in  the  proceeds  of  bonds  sold  at  85,  and  the  balance  in 
common  stock  at  par;  that  is,  $11,546  in  cash  from  the  sale  of 
bonds  at  said  discount  and  $2,886.50  in  stock  at  par. 

Petitioner  asks  for  the  approval  of  an  issue  of  securities  suf- 
ficient for  these  purposes.  The  required  amount  would  be  $91,- 
4Y0.03  in  securities,  and  the  total  payment  for  the  property,  after 
making  deductions  for  the  bonds  sold  at  85,  would  be  $89,432^50. 
This  would  give  tiie  seller  $61,546,  in  cash  and  in  the  discharge 
of  its  indebtedness  to  McCoy  &  Company,  and  $27,886.50  in  the 
stock  of  the  corporation  at  par. 

During  the  year  ending  June  80,  1916,  the  electric  company 
earned,  after  payment  of  all  operating  expenses,  14|  per  cent  on 
its  entire  capitalization,  both  stock  and  bonds.  It  paid  its  bond 
interest,  a  dividend  of  47  per  cent  on  its  capital  stock,  and  had 
$379.44  left  from  its  earnings  for  ihe  year.  Mr.  Olds,  its  presi- 
dent, testified  that  this  was  a  normal  year,  "except  of  course  that 
under  our  new  operation  that  income,  if  we  didn't  take  over  any 
business  from  the  Twin  State,  would  be  largely  increased  on  the 
increased  amount  of  current  at  South  Berwick  which  would  be 
sold  to  the  Twin  State.'' 

[1]  The  import  of  the  foregoing  paragraph  is  that  the  corpora- 
tion's capital  stock  is  worth,  on  petitioner's  own  showing,  not  less 
P.U.R.1917B. 
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than  par;  that  the  corporation  appears  to  be  on  a  firm  basis, 
where  it  is  able  to  do  its  own  financing;  and  that  no  justification 
now  exists  for  allowing  promotion  profits  or  compensation  for  ex- 
traordinary risks. 

The  Berwick  &  Salmon  Falls  Electric  Cwnpany  now  has  no 
adequate  power  of  its  own,  and  the  acquisition  of  this  water  pow- 
er appears  to  be  desirable.  Usually  the  only  question  for  us  to 
consider  under  these  circumstances  would  be  whether  the  value 
of  the  property  to  be  acquired  was  fairly  equal  to  tiat  of  the  se- 
curities to  be  issued.  Mr.  Ira  W.  Jones,  a  hydraulic  engineer  of 
very  high  standing,  placed  a  value  of  "$80,000  or  $86,000  at 
least''  on  the  entire  property.  He  added,  after  enumerating 
many  things  which  contribute  to  its  value  for  the  intended  uses : 
"There  is  considerable  land  besides,  and  some  buildings.  There 
is  a  cotton  mill  building,  a  substantial  brick  structure,  that  is 
still  there,  and  several  other  brick  buildings,  some  tenements. 
The  wood  work  in  the  cotton  mill  is  badly  out  of  repair,  but  the 
walls  are  good,  and  it  could  be  made  into  a  very  good  manufactur- 
ing plant,  and  has  some  value.*' 

He  included  all  of  this  in  his  estimate.  He  was  not  asked  how 
much  these  things  contributed  towards  the  full  amount  he  placed 
upon  the  property,  nor  what  value  he  would  place  upon  that  part 
which  is  useful  to  this  petitioner.  Neither  does  tiie  case  show 
whether  the  nonutility  property  would  return  any  revenue  from 
nonoperating  uses. 

[2]  The  price  fixed  by  the  parties  to  the  proposed  transaction 
throws  no  light  upon  the  value  of  the  property,  because  the  case 
shows  clearly  that  the  interests  of  the  purchaser  have,  from  the 
b^inning,  been  subordinated  to  those  of  some  of  its  officials. 

The  directors  of  the  Berwick  &  Salmon  Falls  Electric  Com- 
pany are  Howard  L.  Olds,  John  F.  Eeilly,  and  A.  H.  Bickmore^ 
both  of  the  latter  listed  as  of  111  Broadway,  New  York.  Mr. 
Olds  testified  at  this  hearing,  and,  while  interested  in  securing 
the  authority  prayed  for,  he  was  frank  in  his  answers.  From  his 
testimony,  Mr.  Hughes's  opening  statement,  and  the  papers  on 
file,  the  following  story  is  fairly  deducible. 

It  was  decided  to  acquire  this  property  for  the  electric  com- 
pany.   It  could  be  bought,  as  it  then  stood,  for  $35,000.    Instead 

of  buying  it  direct,  A.  H.  Bickmore  &  Company,  styled  by  Mr. 
P.U.R.1917B. 
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Hughes  "an  investment  house  in  New  York,"  organized  the 
South  Berwick  Kealty  Corporation  under  New  York  laws.  Bick- 
more  &  Company  own. all  of  the  outstanding  stock;  John  F. 
Eeilly  is  treasurer  and  Peter  J.  McCoy,  Jr.,  is  secretary.  Ob- 
viously, all  of  the  profits  made  on  any  speculation  by  the  realty 
company  would  be  controlled  by  its  stock.  Bickmore  &  Company 
owned  all  of  the  stock ;  Reilly  was  treasurer  and  Bickmore  and 
Reilly  were  two  thirds  of  the  directorate  of  the  electric  company, 
which  was  intended  ultimately  to  buy  and  pay  for  the  property. 

The  realty  corporation  then  took  title  to  the  property,  paying 
$35,000  for  it  It  expended  the  further  sum  of  $7,000  for  "im- 
provements they  put  in,  expenses,  examination  of  titles,  engineer- 
ing and  legal  expenses  entered  into.'*  (Mr.  Olds,  p.  14.)  It  then 
mortgaged  the  property  to  McCoy  &  Ccmipany  for  $50,000,  and 
made  the  agreement  with  this  petitioner  to  build  the  dam  and  to 
convey  to  it,  as  already  stated. 

It  was  stated  in  opening  for  the  petitioner  that  "they  (the  pro- 
moters of  the  South  Berwick  Realty  Corporation)  had  an  idea 
that  utility  development  in  Maine  might  probably  bring  a  fair 
market  for  it  (this  property),  and,  after  they  purchased  it,  the 
Berwick  &  Salmon  Falls  people  took  up  with  them  the  acquisi- 
tion of  it,  and,  after  considerable  dickering  with  reference  to  it, 
agreed  upon  a  price."  And  at  another  point  Mr.  Hughes  said, 
^^We  should  have  been  glad  to  have  bought  it  for  less  if  we 
could." 

But  Mr.  Olds  was  asked  (p.  14),  "When  the  South  Berwick 
Realty  Corporation  was  organized,  was  it  then  anticipated  that 
the  title  which  it  was  to  acquire  to  this  property  was  to  be  con- 
veyed to  the  electric  company  ultimately  ?"  To  which  he  replied, 
"Yes,  I  should  say  it  was." 

With  this  in  mind,  and  the  fact  that  Mr.  Hughes's  ^%ey,"  the 
promoters  and  sellers,  and  his  "we,"  the  buyers,  were  so  nearly 
identical,  to  contemplate  the  "considerable  dickering"  which  pre- 
ceded the  trade  and  the  anxiety  of  "we"  "to  have  bought  it  for 
less  if  we  could,"  is  first  to  laugh,  then  to  become  indignant  To 
have  bought  it  for  less  was  the  simplest  thing  in  the  world.  All 
that  was  necessary  was  to  have  bought  it  direct,  instead  of  or- 
ganizing those  who  had  a  voice  in  the  buying  into  a  petty  cor- 
poration to  get  a  profit  through  indirect  methods.  ** 
P.U.R.1917B. 


Digitized  by 


Google 


RB  BERWICK  ft  S.  P.  E.  CO.  1071 

It  can  make  no  difference  liat  the  electric  company's  stock  is 
now  owned  entirely  by  another  corporation,  which  probably 
might  have  prevented  this  deal  if  it  had  cared  to.  These  securi- 
ties are  likely  to  get  into  the  hands  of  the  public  on  the  valua- 
tion on  which  they  are  issued ;  in  which  case  the  consumers  must 
pay  rates  based  on  that  valuation,  or  the  security  holders  may 
suffer  a  loss. 

[3]  We  realize  that  liberal  returns  must  be  allowed  on  money 
invested  in  public  utilities  in  this  state,  if  further  development  is 
to  be  secured.  We  have  been,  and  shall  continue  to  be,  liberal  in 
allowances  for  legitimate  promotion  services.  We  shall  give  full 
recognition  to  risks  assumed  by  those  who  develop  new  and  un- 
settled industries.  We  shall  recognize  the  reasonable  claims  of 
bankers  and  investors  who  are  openly  financing  and  managing 
properties. 

The  present  case  presents  none  of  these  features.  It  is  only 
an  attempt  by  those  in  an  advantageous  position  to  get  a  substan- 
tial profit  on  the  purchase  of  a  valuable  piece  of  property.  There 
is  not  a  suggestion  in  the  whole  case  that  the  corporation  could 
not  as  well  have  taken  the  title  direct  in  the  first  place. 

This  property  with  the  concrete  dam  completed  will  represent 
a  payment  of  $36,000  for  the  original  purchase  and  $14,432.50 
for  the  construction  of  the  dam.  It  will  further  represent  an 
overhead  of  $7,000,  or  20  per  cent  of  first  cost,  for  legal  and  other 
expenses,  which  probably  gave  very  liberal  compensation  for  all 
that  was  done  up  to  that  point.  It  will  represent  a  bonus  of 
$8,000  on  the  mortgage  loan,  unaccounted  for  in  any  other  way, 
so  far  as  the  evidence  shows.  The  case  does  not  positively  estab- 
lish any  connection  between  the  promoters  and  the  mortgagee; 
yet,  we  shall  not  assume  that  a  New  York  investment  house  per- 
mitted a  corporation  all  of  whose  stock  it  owned  to  pay  a  bonus 
of  $8,000  on  a  mortgage  loan  of  $42,000,  secured  by  property 
which  it  says  is  worth  more  than  $80,000  after  less  than  $15,- 
000  is  added  to  it,  unless  it  was  entirely  willing. 

But  the  property  is  now  subject  to  the  $50,000  mortgage  and 
the  $14,432J)0  charge  for  new  construction,  aggregating  $64,- 
432.60.  It  probably  is  worth  that  amount  to  the  Berwick  &  Sal- 
mon Falls  Electric  Company,  and  we  feel  that  we  may  properly 
permit  it  to  be  purchased  and  capitalized  at  that  sum. 

P.U.RJ917B. 
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Tliis  is  $25,000  less  than  the  contemplated  price;  but  the  prop- 
erty is  not  shown,  or  directly  claimed  by  any  witness,  to  be  worth 
the  larger  amount.  And  even  if  it  were,  we  should  not  feel  war- 
ranted in  authorizing,  by  the  issue  of  securities,  the  consumma- 
tion of  this  trade.  It  would  very  naturally  injure  the  confidence 
of  the  public  in  the  administration  of  the  law,  and  lead  it  to 
conclude  that  there  had  been  no  elimination  of  the  practices 
which  formerly  brought  corporation  management  into  disrepute. 

Such  a  result  would  be  more  detrimental  to  the  public  weKare 
than  the  failure  of  this  petitioner  to  secure  this  particular  water 
power,  howev^  much  it  may  be  needed.  But  we  do  not  think  it 
need  fail  to  procure  it.  In  the  first  place,  the  price  to  be  allowed 
amply  pays  everyone  for  all  legitimate  services.  In  the  second 
place,  the  case  shows  clearly  that  the  officers  of  the  petitioning 
corporation  bought  the  property  for  the  corporation,  taking  the 
title  indirectly  only  for  personal  reasons.  The  corporation  must 
take  appropriate  action  to  protect  its  rights,  if  necessary.  This 
particular  corporation  has,  we  believe,  an  equitable  right  in  this 
particular  property,  of  which  it  cannot  be  deprived  except 
through  the  neglect  of  its  own  stockholders, — and,  it  may  be, 
even  then  not  beyond  recovery  by  public  action  if  the  interests 
of  the  public  which  is  being  served  by  it  require  such  recovery. 

We  shall  authorize  the  issue  of  bonds  in  payment  of  the  mort- 
gage to  McCoy  &  Company  at  par,  that  being  the  terms  indicated 
in  the  case  for  the  payment  of  that  debt  We  shall  authorize  the 
issue  of  stock  at  par  for  the  balance  of  the  purchase  price.  The 
corporation  now  has  outstanding  $87,000  of  bonds  and  $9,800  of 
stock.  The  disproportion  between  the  stock  and  bonds  is  too 
grent  to  warrant  the  issue  of  bonds  for  the  entire  amount  of  this 
purchase. 

Now,  therefore,  after  public  notice  and  proof  thereof  and  pub- 
lic hearing  on  application  by  the  Berwick  &  Salmon  Falls  Elec- 
tric Company  for  approval  of  issue  of  securities,  being  TJ.  No. 
172  on  the  docket  of  this  Commission,  it  is 

ORDERED,  ADJUDGED,  AND  DECREED 

1,  That  the  sum  of  the  capital  to  be  secured  by  the  issue  of  said 
stock  and  bonds  is  required  in  good  faith  for  purposes  enumer- 
ated in  §  37,  chapter  55,  Revised  Statutes: 
P.U.R.1917B. 
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2.  That  the  Berwick  &  Sahnon  Falls  Electric  Company  be, 
and  it  hereby  is,  authorized  to  issue  its  first  and  refunding  mort- 
gage bonds,  dated  October  1,  1913,  payable  in  forty  years  from 
their  date,  in  the  aggregate  amount  of  $50,000,  with  interest  at 

5  per  cent  per  annum,  payable  semiannually;  and  to  issue  its 
common  capital  stock  of  an  aggregate  amount  at  par,  sufiScient 
with  the  aforesaid  issue  of  bonds  at  par  to  equal  the  sum  of 
$64,432.50,  and  accrued  interest  on  the  mortgage  debt  to  McCoy 

6  Company,  described  in  the  foregoing  opinion,  at  not  exceeding 
5  per  cent  per  annum ;  provided  that  said  issue  of  stock  shall  not 
exceed  the  par  value  of  $15,000.  Said  bonds  and  capital  stock 
shall  be  issued  and  delivered  at  par  in  full  payment  for  a  good 
and  perfect  title  to  the  water  power  referred  to  in  the  contract 
between  the  South  Berwick  Eealty  Corporation  and  the  Ber- 
wick &  Salmon  Falls  Electric  Company,  dated  November  1, 
1916,  referred  to  in  the  foregoing  opinion  and  attached  hereto  as 
part  of  this  case,  with  the  concrete  dam  therein  referred  to  fully 
completed;  provided,  however,  that  the  amount  of  bonds  and 
stock  so  delivered  shall  not  exceed,  at  par,  said  sum  of  $64,432.- 
50,  and  interest  as  aforesaid;  but,  if  such  sum  and  interest  ex- 
ceeds $65,000,  such  excess  may  be  paid  in  cash  or  temporary  note. 
Cash  may  be  paid  to  adjust  the  difference  between  the  actual 
amount  of  seid  sum  and  interest  and  the  par  value  of  the  nearest 
multiple  of  conmion  stock  of  the  par  value  of  $25  per  share. 

8.  Said  Berwick  &  Salmon  Falls  Electric  Company  shall  re- 
port to  this  Conunission  in  detail,  supported  by  the  affidavit  of 
one  of  its  principal  officers,  its  doings  hereunder  within  twenty 
days  after  said  issue  and  transfer  are  made,  and  otherwise  as 
ordered. 

Given  under  the  hand  and  seal  of  the  Public  Utilities  Commis- 
sion, at  Augusta,  this  2d  day  of  January,  a.  d.  1917.. 

Public  Utilities  Commission  of  Maine,  Benj.  F.  Cleaves,  Wm. 
B.  Skelton,  Chas.  W.  Mullen. 
P.U.R.1917B.  68 
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Certificates  of  public  convenience  and  necessity. 

Arizona, — Re  Motintain  States  Teleph.  &  Teleg.  Co.  Docket  No. 
382,  Dec.  28,  1916,  for  the  construction,  operation  and  maintenance 
of  a  telephone  plant  or  system  in  the  town  of  Casa  Grande. 

Re  Claypool,  Docket  No.  389,  Feb.  12,  1917,  to  construct  and 
operate  a  water  and  electric  system  within  Inspiration  townsite. 

California. — Re  Riverside  County  Gas  &  P.  Co.  Decision  No. 
3745,  Application  No.  2505,  Oct.  2,  1916,  for  the  operation  of  gas 
plant  to  be  purchased  from  the  Beaumont  Gas  &  Power  Company 
and  the  Banning  Gas  &  Lighting  Company. 

Re  Bidwell  Electric  Co.  Decision  No.  3765,  Application  No.  2406, 
Oct.  6,  1916,  for  the  construction  of  electrical  transmission  and 
distributing  lines  in  the  county  of  Modoc,  provided  that  no  value 
shall  ever  be  claimed  for  its  franchises  in  excess  of  the  actual  cost. 

Re  Southern  Counties  Gas  Co.  Decision  No.  3772,  Application 
No8.  2661,  2562,  Oct.  9,  1916,  to  operate  gas  distributing  system 
purchased  from  the  Birch  Oil  Company.  Order  approving  stipu- 
lation (January  15,  1917). 

Re  Forney,  Decision  No.  3781,  Application  No.  2498,  Oct.  11, 
1916,  to  exercise  rights  under  gas  franchise  from  town  of  Newman 
when  franchise  is  secured. 

Re  Coalinga  Homestake  Oil  Co.  Decision  No.  3782,  Application 
No.  2356,  Oct.  11,  1916,  to  serve  water  principally  for  industrial 
uses  in  the  oil  fields  near  ('oalinga  in  certain  specified  sections. 

Re  Dusterberry,  Decision  No.  3808,  Application  No.  2331,  Oct. 
21,  1916,  for  the  construction  and  operation  of  a  water  distributing 
system  in  the  town  of  Centerville. 

Re  Pacific  Teleph.  &  Teleg.  Co.  Decision  No.  3836,  Application 
No.  2592,  Nov.  2,  1916,  to  exercise  the  rights  obtained  imder  fran- 
chise authorizing  the  construction  and  operation  of  a  telephone 
system  in  the  city  of  Vernon,  imder  Ordinance  No.  108. 

Re  Pacific  Teleph.  &  Teleg.  Co.  Decision  No.  3843,  Application 
No.  2593,  Nov.  4, 1916,  to  construct  and  operate,  under  nonexclusive 
Ordinance  141,  a  telephone  and  telegraph  system  in  the  city  of  Watts. 

Re  Pacific  Teleph.  &  Teleg.  Co.  Decision  No.  3854,  Application 
No.  2608,  Nov.  6,  1916,  to  exercise  rights  and  privileges  conferred 
through  a  franchise  secured  from  city  of  Riverside,  authorizing  the 
construction  and  operation  of  a  telephone  system  in  said  city. 
P.U.R.1917B.  1075 
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Re  Hopson,  Decision  No.  3944,  Application  Xo.  2599,  Dec.  21, 
1916,  order  declaring  that  certificate  of  public  convenience  will  be 
issued  permitting  construction  of  an  irrigation  system  in  Shasta 
county,  when  applicant  shall  have  procured  permission  from  the 
State  Water  Commission  permitting  the  diversion  and  distribution 
of  water  and  shall  have  procured  necessary  franchises  and  rights 
of  way. 

Re  Pacific  Teleph.  &  Teleg.  Co.  Decision  No.  3964,  Application 
No.  2635,  Dec.  29,  1916,  requiring  the  exercise  of  rights  obtained 
under  franchise  secured  from  the  city  of  Woodland,  permitting  the 
construction  and  operation  of  a  telephone  system  in  said  city. 

Re  Pacific  Teleph.  &  Teleg.  Co.  Decision  No.  3962,  Application 
No.  2627,  Dec.  29,  1916,  order  authorizing  the  exercise  of  rights 
obtained  under  franchise  secured  from  the  city  of  South  San  Fran- 
cisco permitting  the  construction  and  operation  of  a  telephone  system 
in  said  city. 

Re  Pacific  Teleph.  &  Teleg.  Co.  Decision  No.  3963,  Application 
No.  2633,  Dec.  29,  1916,  declaring  exercise  of  rights  obtained  under 
franchise  secured  from  city  of  Alameda  permitting  the  construction 
and  operation  of  a  telephone  system  in  said  city. 

Re  Pacific  Teleph.  &  Teleg.  Co.  Decision  No.  3960,  Application 
No.  2587,  Dec.  29,  1916,  requiring  exercise  of  rights  obtained  under 
franchise  secured  from  city  of  Richmond^  and  permitting  the  con- 
struction and  operation  of  a  telephone  and  telegraph  system  in  said 
city. 

Re  Southern  California  Gas  Co.  Decision  No.  3996,  Application 
No.  2682,  Jan.  9,  1917,  order  declaring  that  upon  iq>plication  and 
presentation  to  Commission  of  evidence  satisfactory,  showing  that 
Southern  California  Gas  Company  has  obtained  a  franchise  permit- 
ting construction  work,  a  certificate  of  public  convenience  and 
necessity  to  require  the  exercise  by  applicant  of  rights  and  privileges 
conferred  by  franchise,  shall  be  issued. 

Re  Pacific  Teleph.  &  Teleg.  Co.  Decision  No.  4015,  Application 
No.  2697,  Jan.  15,  1917,  order  requiring  exercise  of  rights  obtained 
under  franchise  secured  from  city  of  Salinas,  permitting  construction 
and  operation  of  a  telephone  system  in  said  city. 

Re  Martinez  Land  Co.  Decision  No.  4064,  Application  No.  2699, 
Jan.  29,  1917,  to  construct  and  operate  a  water  distributing  system 
on  certain  tract  of  land  near  Martinez ;  schedule  of  rates  established, 
such  rates  not  to  provide  a  return  upon  investment  as  system  was 
only  constructed  for  purpose  of  promoting  real  estate  sales. 

Re  Western  States  Gas  &  E.  Co.  Decision  No.  4066,  Application 
No.  2646,  Jan.  30,  1917,  requiring  the  exercise  of  rights  obtained 
under  franchise  secured  from  county  of  Trinity,  permitting  the  con- 
struction of  an  electrical  transmission  line  from  Junction  City  to 
P.U.R.1917B. 
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Weaveryille,  and  constmction  and  operation  of  distribnting  lines  in 
territory  adjacent  thereto.     Stipulation  filed  (February  16,  1917). 

Be  Padfa  Teleph.  &  Teleg.  Co.  Decision  No.  4073,  Application 
No.  2707,  Jan.  31,  1917^  to  maintain  and  operate  a  telephone  plant 
in  city  of  Los  Bancs. 

Ee  Pacific  Teleph.  &  Teleg.  Co.  Decision  No.  4070,  Application 
No.  2716,  Jan.  31,  1917,  requiring  exercise  of  rights  obtained  under 
franchise  secured  from  city  of  Fresno,  permitting  the  operation  of 
a  telephone  system  in  said  city. 

Ee  Pacific  Teleph.  &  Teleg.  Co.  Decision  No.  4077,  Application 
No.  2708,  Feb.  1,  1917,  requiring  exercise  by  telephone  company  of 
rights  and  privileges  secured  under  franchise  obtained  from  the 
city  of  Dinuba  permitting  the  maintenance  and  operation  of  a  tele- 
phone exchange  in  said  city. 

Ee  Pacific  Teleph.  &  Teleg.  Co.  Decision  No.  4080,  Application 
No.  2710,  Feb.  6,  1917,  requiring  exercise  of  rights  secured  under 
franchise  obtained  from  the  city  of  Kingsburg,  authorizing  the 
maintenance  and  operati(m  of  a  telephone  system  in  said  city. 

Ee  Pacific  Teleph.  &  Teleg.  Co.  Decision  No.  4091,  Application 
No.  2709,  Feb.  7,  1917,  requiring  exercise  of  rights  obtained  under 
franchise  secured  from  the  city  of  Selma  authorizing  the  mainte- 
ance  and  operation  of  a  telephone  system  in  said  city. 

Idaho.— Re  Boise  Valley  Traction  Co.  Case  No.  F-166,  Order  No. 
386,  Nov.  4,  1916,  for  the  construction,  maintenance  and  operation 
of  a  commercial,  interurban  and  street  railway  interchange  track 
and  connection  between  the  Boise  Valley  Traction  Company  and 
the  Caldwell  Traction  Company,  Limited,  in  the  city  of  Caldwell. 

Be  Shelley  Light  &  P.  Co.  Case.  No.  F-159,  Order  No.  388,  Nov. 
15,  1916,  to  maintain  and  operate  an  electric  plant  in  the  village 
of  Shelley  for  the  purpose  of  furnishing  said  village  and  inhabitants 
with  electric  energy  for  necessary  and  reasonable  purposes. 

Ee  Arcadia  Farmers^  Teleph.  Co.  Case  No.  F-157,  Order  Xo. 
389,  Nov.  15,  1916,  to  construct  and  operate  a  telephone  line  com- 
mencing at  a  point  on  the  line  of  the  Mountain  States  Telephone  & 
Telephone  Company,  about  2^  miles  west  of  Jerome,  for  the  purpose 
of  furnishing  telephone  service  in  the  community  of  Arcadia. 

Ee  Southern  Idaho  Water  Power  Co.  Case  No.  F-144,  Order  No. 
396,  Dec.  12,  1916,  to  extend  transmission  line  to  furnish  electricity 
at  Eockland. 

Ee  Marsh,  Case  No.  F-140,  Order  No.  397,  Dec.  12,  1916,  order 
refusing  application  for  certificate  of  convenience  to  furnish  elec- 
tricity at  Eockland. 

Ee  Idaho  Power  Co.  Case  No.  F-162,  Order  No.  399,  Dec.  15, 
1916,  to  construct,  maintain  and  operate  an  extension  of  electrical 
system  to  and  within  the  vicinity  of  the  village  of  Eden. 

Ee  Wilcox,  Case  No.  F-112,  Order  No.  400,  Dec.  23,  1916,  order 
P.U.R.l9nB. 
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granting  permission  to  assign  and  transfer  to  the  East  Idaho  Gas 
Company  a  certificate  of  public  convenience  and  necessity  which  was 
granted  to  William  D.  Wilcox,  February  12,  1916,  granting  permis- 
sion to  him  to  construct,  maintain  and  operate  a  gas  system  in  And 
for  the  city  of  Idalio  Falls. 

Ee  Project  Mut.  Teleph.  &  Electric  Co.  Case  No.  F-156,  Order 
No.  407,  Jan.  19,  1917,  to  construct,  operate,  and  maintain  an 
electric  distribution  system  for  the  purpose  of  furnishing  electric 
current  for  all  necessary  and  reasonable  demands  and  purposes  to 
the  residents  on  that  part  of  the  Minidoka  Project  within  Minidoka 
county. 

.  Ee  Idaho  Power  Co.  Case  No.  F-166,  Order  No.  410,  Jan.  31, 
1917,  to  construct,  maintain  and  operate  a  general  electric  system 
for  the  supplying  of  electricity  for  light,  heat,'  power  and  other 
purposes  within  the  present  and  corporate  limits  of  the  village  of 
Hazelton. 

Be  Arco,  Case  No.  F-165,  Order  No.  414,  Feb.  3,  1917,  to  con- 
struct,  own,  operate  and  maintain  a  water  works  system  in  the 
village  of  Arco. 

Ee  Eoseworth  Teleph.  Co.  Case  No.  F-168,  Order  No.  419,  Feb. 
— ,  1917,  to  construct,  maintain  and  operate  a  telephone  system  from 
Castelford  to  Eoseworth. 

Illinois.— Re  Hardin  Electric  Light  &  P.  Co.  No.  5530,  Oct.  23^ 
1916,  to  construct  and  operate  an  electric  light  plant  in  the  village 
of  Hardin,  for  the  construction  and  operation  of  an  electric  distribu- 
tion system,  and  for  the  transaction  of  business  and  rendering  electric 
service  in  and  around  said  village. 

Ee  Illinois  Gas  Co.  Nos.  5534,  5535,  5604,  Consolidated,  Oct.  31,. 
1916,  to  transact  business  of  furnishing  both  natural  and  artificial 
gas  in  the  cities  of  Olney,  Bridgeport,  Lawrencevillfe  and  Sumner. 

Ee  Putnam  County  Electric  Co.  Nos.  5405,  5405-A,  5405-B,. 
Nov.  10,  1916,  to  transact  business  and  to  render  general  electric 
service  in  the  villages  of  Granville,  Standard  and  Marks,  and  adjacent 
territory. 

Ee  Central  Illinois  Pub.  Service  Co.  No.  5593,  Nov.  24,  1916,  to 
construct  and  operate  an  electric  distribution  system  for  rendering 
electric  service  in  the  village  of  Coalton. 

Ee  Madison  County  Light  &  P.  Co.  No.  6641,  Nov.  24,  1916,  for 
the  construction  of  an  electric  transmission  line  from  the  intersection 
of  Xameoki  Boad  and  the  railroad  tracks  of  the  Illinois  Traction 
System  to  the  village  of  Nameoki,  and  for  the  construction  of  an 
electric  distribution  system  in  the  village  of  Nameoki  for  the  purpose 
of  rendering  electric  service  to  said  village. 

Ee  Cullom  Electric  Co.  No.  5650,  Nov.  27,  1916,  to  operate  ai^ 
electric  plant  and  distribution  system  in  the  village  of  Cullom  for  the 
P.U.R.1917B. 
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transaction  of  the  business  of  rendering  electric  service  in  said 
village. 

Ee  Springfield  Consol.  B.  Co.  No.  6743,  Nov.  28,  1916,  to  con- 
struct, operate  and  maintain  an  extension  of  street  car  line,  in,  upon, 
along  and  across  certain  streets  in  the  city  of  Springfield;  proposed 
location  for  the  extension  of  a  single  track  electric  railway  approved. 

Be  Canton  Gas  &  E.  Co.  No.  5775,  Dec.  4,  1916,  to  construct  an 
electric  transmission  line  in  the  township  of  Canton,  and  to  transact 
business  of  rendering  electric  service  along  the  route  of  said  line. 

Ee  Canton  Gas  &  E.  Co.  No.  5774,  Dec.  4, 1916,  to  construct  and 
operate  an  electric  transmission  line  from  township  of  Canton  to 
township  of  Buchheart,  for  the  transaction  of  the  business  of  ren- 
dering electric  service  to  a  mine  and  to  rural  consumers  in  the  vicinity 
of  said  mine. 

Be  Canton  Gas  &  E.  Co.  No.  5773,  Dec.  4,  1916,  to  construct 
and  operate  an  electric  transmission  line  from  point  near  the  eastern 
limits  of  the  city  of  Canton  to  township  of  Orion,  for  transaction 
of  business  of  rendering  electric  service  along  the  route  of  said 
line. 

Be  Spring  Valley  Utilities  Co.  No.  5750,  Dec.  4,  1916,  for  con- 
struction and  operation  of  proposed  rural  electric  lines  in  the  county 
of  Bureau,  for  the  construction  and  operation  of  electric  transmission 
line  in  the  county  of  Putnam,  for  the  rendering  of  electric  service 
in  said  county. 

Be  Noble  Electric  Light  &  P.  Co.  No.  5614,  Dec.  12,  1916,  to 
construct  and  operate  an  electric  distribution  system  in  the  village 
of  Noble  and  vicinity,  and  to  transact  business  of  rendering  electric 
service  in  said  village. 

Be  Illinois  Consumers  Light  Co.  No.  5779,  Dec.  18,  1916,  to 
construct  and  operate  an  electric  distribution  system  in  village  of 
Dawson  for  the  transaction  of  business  of  rendeiing  electric  service 
in  said  village. 

Be  Central  Illinois  Pub.  Service  Co.  No.  5718,  Dec.  18,  1916, 
for  the  construction  and  operation  of  an  electric  transmission  line 
from  the  village  of  Neoga  to  city  of  EflBngham,  for  the  construction 
and  operation  of  an  electric  distribution  system  in  village  of  Sigel, 
and  for  transaction  of  business  of  rendering  electric  service  in 
village  of  Sigel  and  vicinity. 

Be  General  Storage  Warehouse  Co.  No.  5645,  Dec.  18,  1916,  to 
operate  a  warehouse  at  Nos.  1406  to  1412  Indiana  avenue  in  Chicago. 

Be  Central  Illinois  Pub.  Service  Co.  No.  6812,  Dec.  18,  1916, 
to  construct  and  operate  an  electric  transmission  line  from  a  point 
on  the  Windsor  Tower  Hill  transmission  line  directly  nortii  of 
Shelbyville  to  the  village  of  Findlay. 

Be  McHenry  County  Light  &  P.  Co.  No.  5806,  Dec.  27,  1916,  to 
construct  and  operate  a  2,300  volt  electric  distribution  line  from 
p.ujtionB. 
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village  of  Richmond  to  village  of  Hebron,  for  the  transaction  of  busi- 
ness in  rendering  electric  service  in  said  village  of  Hebron. 

Re  East  St.  Louis  Light  &  P.  Co.  No.  5766,  Jan.  3,  1917,  to 
construct  and  operate  lateral  electric  lines  from  existing  electric 
transmission  lines  for  the  transaction  of  business  of  rendering  electric 
service  within  certain  territory  of  Madison  county. 

Re  Saline  Electric  Co.  No.  5779,  Jan.  3,  1917,  to  transact  busi- 
ness and  to  render  general  electric  service  in  the  city  of  Ashley. 

Re  Arenzville  Light  &  P.  Co.  No.  6759,  Jan.  3,  1917,  to  construct 
and  operate  an  electric  light  plant  and  distribution  system  in  the 
village  of  Arenzville. 

Re  Southern  Illinois  Light  &  P.  Co.  No.  5690,  Jan.  9,  1917,  to 
transact  business  and  to  render  general  electric  service  in  the  city 
of  Marine  and  the  village  of  St.  Jacobs. 

Re  Central  Illinois  Pub.  Service  Co.  No.  5853,  Jan.  15,  1917,  to 
construct  and  operate  an  electric  distribution  system  in  the  village 
of  Gaskins  City  and  to  transact  business  of  rendering  electric  service 
in  said  village. 

Re  Public  Service  Co.  Nos.  5707,  5707-A,  Jan.  15, 1917,  to  trans- 
act business  and  render  general  electric  service  in  and  near  the 
village  of  Washburn,  and  to  operate  electric  transmission  lines  be- 
tween various  villages  along  the  routes  as  previously  operated  by  the 
Washburn  Light  &  Power  Company. 

Re  Southern  Illinois  Light  &  P.  Co.  No.  5780,  Jan.  15,  1917,  to 
transact  business  and  render  general  electric  service  in  the  city  of 
Troy. 

Re  Saline  Electric  Co.  No.  5843,  Jan.  22,  i917,  to  construct  and 
operate  an  electric  plant  and  distribution  system  in  the  village  of 
Enfield,  and  to  transact  business  of  rendering  electric  service  in  said 
village. 

Re  Hollis  Teleph.  Co.  No.  6051,  Jan.  29,  1917,  to  engage  in 
telephone  business  as  a  corporation  in  the  town  of  Hollis. 

Re  Duensing  Light  &  P.  Co.  No.  5665,  Feb.  5,  1917,  to  transact 
business  and  render  electric  service  in  the  village  of  St.  Peter  and 
vicinity,  and  to  construct  and  operate  an  electric  power  plant  and 
distribution  system  in  said  village. 

Re  Germantown  Electric  Light  Co.  No.  6178,  Consolidating  6130, 
Feb.  21, 1917,  to  install,  maintain  and  operate  an  electric  light  plant 
and  system  in  the  city  of  Germantown. 

Indiana. — Re  Snider,  No.  2633,  Feb.  16,  1917,  to  operate  a  natural 
gas  plant  in  city  of  Rushville. 

Iowa, — Iowa  Electric  Co.  v.  Guthrie  County,  Docket  No.  E-227, 
Nov.  9,  1916,  to  build,  construct  and  maintain  a  proposed  trans- 
mission line  for  the  purpose  of  conducting  electricity  for  light,  power 
and  heating  purposes  from  the  town  of  Hemdon  to  the  towns  of 
Guthrie  Center,  Menlo,  Casey  and  Adair. 
P.U.R.1917B. 
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Iowa  Electric  Co.  t*  Delaware  &  Dubuque  Counties,  Docket  No. 
E-225,  Nov.  9,  1916,  order  granting  franchise  for  the  construction, 
maintenance  and  operation  of  a  proposed  transmission  line  for  the 
purpose  of  conducting  electricity  for  light,  power  and  heating  pur- 
poses from  the  town  of  Delhi  to  the  towns  of  Oneida  and  Worthing- 
ton. 

Iowa  Falls  Electric  Co.  v.  Hancock  &  Wright  Counties,  Docket 
No.  E-226,  Nov.  9,  1916,  order  granting  franchise  for  the  construc- 
tion, maintenance  and  operation  of  a  proposed  transmission  line  for 
the  purpose  of  conducting  electricity  for  light,  heat  and  power  pur- 
poses from  the  town  of  Garner  to  the  town  of  Belmond. 

Iowa  Electric  Co.  v.  Jones  &  Jackson  Counties,  Docket  No. 
E-228,  Nov.  9,  1916,  order  .granting  franchise  for  the  construption, 
maintenance  and  operation  of  a  proposed  transmission  line  for  the 
purpose  of  conducting  electricity  for  light,  power  and  heating  pur- 
poses from  the  town  of  Anamosa  to  the  city  of  Maquoketa. 

Iowa  Electric  Co.  v.  Delaware  County,  Docket  No.  E-235,  Nov. 
10,  1916,  to  build,  construct  and  maintain  a  proposed  transmission 
line  for  the  purpose  of  conducting  electricity  for  light,  heat  and 
power  purposes  in  Delaware  coun^. 

Iowa  Light,  Heat  &  P.  Co.  v.  Carroll  County,  Docket  No.  E-230, 
Jan.  22,  1917,  grant  of  twenty-five  year  franchise  to  build,  con- 
struct and  maintain  transmission  line  for  the  purpose  of  distributing 
electric  current  for  light,  power,  and  heating  purposes  in  specified 
territory  in  Carroll  county. 

Iowa  Electric  Co.  v.  Washington,  Johnson  &  Muscatine  Counties, 
Docket  E-238,  Jan.  02,  1917,  grant  of  twenty-five  year  franchise 
to  build,  construct  and  maintain  a  transmission  line  for  the  purpose 
of  distributing  electric  current  for  light,  power  and  heating  pur- 
poses along  and  upon  real  estate  and  highways  in  Washington,  John- 
son and  Muscatine  counties. 

Iowa  B.  &  Light  Co.  v.  Linn  &  Benton  Counties,  Docket  E-889, 
Jan.  22, 1917,  grant  of  twenty-five  year  franchise  to  build,  construct 
and  maintain  transmission  line  for  the  purpose  of  distributing  elec- 
tric current  for  light,  power  and  heating  purposes,  across,  along  and 
upon  the  real  estate  and  highways  in  Linn  and  Benton  counties. 

Durst  V.  Woodbury  County,  Docket  No.  E-233,  March  9,  1917, 
order  granting  franchise  to  build,  construct  and  maintain  a  pro- 
posed transmission  line  for  the  purpose  of  conducting  electricity 
for  light,  power  and  heating  purposes  upon  roads  and  highways  in 
Woodbury  county. 

Schmidt  Bros.  &  Co.  v.  Clayton  &  Delaware  Counties,  Docket 
E-237,  March  9, 1917,  to  construct,  maintain  and  operate  a  proposed 
transmission  line  for  purpose  of  conducting  electricity  for  light, 
power  and  heating  purposes,  along  and  upon  roads  and  highways 
specified  in  Clayton  and  Delaware  counties. 
P.U.R.1917B. 
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Nebraska, — ^Be  Blue  Biver  Power  Co.  Application  2854,  Sept.  19, 
1916,  to  construct,  operate  and  maintain  an  electric  transmission 
line  from  a  point  3i  miles  west  of  Friend,  and  northward  to  the 
village  of  Cordova. 

Be  Blue  Biver  Power  Co.  Application  2857,  Nov.  10,  1916,  to 
construct,  operate  and  maintain  an  electric  transmission  line  be- 
tween the  towns  of  Dwight  and  Valparaiso. 

Be  Blue  Biver  Power  Co.  Application  No.  2911, 1916,  to  constriict, 
operate  and  maintain  an  electric  transmission  line  from  existing 
line  in  village  of  Pleasant  Dale,  southward  to  about  J  of  a  mile  dis- 
tant. 

Be  BJue  Biver  Power  Co.  Application  No.  2869,  1916,  to  con- 
struct, operate  and  maintain  an  electric  transmission  line  to  be  knov^Ti 
as  the  Germantown  Farmers  Transmission  line. 

Be  Intermountain  B.  Light  &  P.  Co.  Application  No.  2909,  Dec. 
12,  1916,  to  construct  and  operate  an  electric  transmission  line 
from  the  city  of  Scottsbluff  to  the  village  of  Minatare. 

New  Hampshire. — ^Be  Bethlehem  Electric  Light  Co.  D-377,  Jan. 
4,  1917,  to  the  Bethlehem  Electric  Light  Company  to  do  business 
as  an  electric  utility  in  the  town  of  Jefferson,  and  to  construct  the 
necessary  lines  and  apparatus  therein. 

New  York,  Second  District. — Be  Depew  ft  L.  Light,  P,  ft  Con- 
duit Co.  Case  No.  5684,  Oct.  10,  1916,  to  construct,  maintain  and 
operate  electric  plant  and  all  necessary  poles,  wires,  cables,  conduits, 
ijtc,  in  the  town  of  Clarence  for  the  purpose  of  furnishing  electricity 
for  light,  heat  and  power  to  the  said  town. 

Be  Depew  &  L.  Light,  P.  &  Conduit  Co.  Case  No.  5683,  Oct.  10, 
1916,  to  construct,  maintain  and  operate  an  electric  plant  and  all 
necessary  poles,  wires,  cables,  conduits,  etc.,  in  town  of  East  Ham- 
burg, for  purpose  of  furnishing  electricity  for  light,  heat  and  power 
in  said  town. 

Be  Bochester  Connecting  B.  Corp.  Case  No.  5053,  Oct.  19,  1916, 
certificate  for  the  construction  of  a  railroad  denied,  permit  to  use 
spoil  bank  of  Barge  Canal  for  construction,  maintenance  and  opera- 
tion of  proposed  railroad  having  ceased. 

Be  People's  Gas  &  E.  Co.  Case  No.  5719,  Nov.  8,  1916,  to  con- 
struct an  electric  plant,  including  poles,  wires  and  appurtenances,  for 
transmitting  and  furnishing  electricity  for  light,  heat  and  power  in 
the  town  of  Sterling. 

Be  People's  Gas  &  E.  Co.  Case  No.  5720,  Nov.  8,  1916,  approval 
of  the  construction  of  an  electric  plant  in  the  incorporated  village  of 
Fair  Haven,  for  transmitting  and  furnishing  electricity  for  light, 
heat  and  power. 

Be  Despatch  Heat,  Light  &  P.  Co.  Case  No.  5754,  Nov.  20,  1916, 
order  granting  permission  to  power  company  to  lay  and  maintain 
gas  mains,  pipes  and  all  necessary  appurtenances  through  and  under 
P.U.R.1917B. 
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the  streets  and  public  places  of  the  town  of  Permton,  and  of  the 
incorporated  village  of  Fairport,  for  the  purpose  of  conducting  and 
distributing  gas  for  heat,  light  and  power  to  said  town  and  village 
people. 

Ee  Canisteo  Light  &  P.  Co.  Case  No.  5702,  Dec.  12,  1916,  to 
construct  and  maintain  suitable  water  conduits  and  other  con- 
ductors for  transmitting  and  furnishing  electricity  for  light,  heat  or 
power  in  the  village  of  Canisteo. 

Ee  Nunda  Electric  Light  Co.  Case  No.  5498,  Dec.  14,  1916,  to 
construct,  maintain  and  operate  suitable  wires  with  necessary  poles, 
wires,  conduits,  pipes,  etc.,  for  furnishing  electricity  for  light,  heat 
and  power  in  village  of  Nunda,  and  towns  of  Nunda,  Portage,  and 
Genesee  Falls. 

Re  Standard  Light,  Heat  &  P.  Co.  Case  No.  5791,  Dec.  28,  1916, 
to  construct,  maintain  and  operate  an  electric  plant  in  the  town 
of  Butternuts,  together  with  transmission  and  distribution  lines. 

Re  Northern  New  York  Utilities,  Case  No.  6790,  Dec.  28,  1916, 
to  construct,  maintain  and  operate  an  electric  plant  in  the  town  of 
Alexandria,  and  to  construct,  maintain  and  operate  an  electric  plant 
in  the  village  of  Alexandria  Bay. 

Re  Niagara  &  E.  Power  Co.  Case  No.  5737,  Dec.  28,  1916,  to 
construct  and  maintain  an  electric  plant  in  the  town  of  Hanover, 
for  the  purpose  of  furnishing  electricity  for  light,  heat  and  power 
in  said  town. 

Re  Niagara  &  E.  Power  Co.  Case  No.  5609,  Dec.  28,  1916,  order 
approving  construction  and  operation  of  electric  plant  in  town  of 
Stockton,  for  the  purpose  of  furnishing  electricity  for  light,  heat  and 
power  to  said  town  of  Stockton. 

Re  Standard  Light,  Heat  &  P.  Co.  Case  No.  5792,  Dec.  28,  1916, 
to  construct,  maintain  and  operate  an  electric  plant  in  the  village 
of  Gilbertsville,  together  with  all  transmission  and  distribution  lines. 

Re  Standard  Light,  Heat  &  P.  Co.  Case  No.  5821,  Dec.  28,  1916, 
to  construct,  maintain  and  operate  an  electric  plant  in  the  town  of 
Sidney,  together  with  all  transmission  and  distribution  lines  re- 
quired for  use  in  connection  therewith. 

Pennsylvania, — ^Re  Lehigh  Nav.  Electric  Co.  Facility  Crossing, 
Docket  No.  673-1916,  Feb.  13,  1917,  order  approving  proposed 
ciossing  by  electric  company  over  facilities  of  Pennsylvania  Utilities 
Company  in  Palmer  township,  between  Poles  No.  141  and  142,  on 
the  Nazareth-Tatamy  Road. 

Re  Philadelphia,  B.  &  W.  R.  Co.  Application  Docket  No.  848- 
1916,  Feb.  20,  1917,  order  approving  alteration  of  existing  crossing 
above  grade  at  a  point  where  the  tracks  of  the  Philadelphia,  Balti- 
more &  Washington  Railroad  Company  crosses  Fifth  street  and  the 
borough  of  Darby. 

Wisconsin.— Icie  Ironwood  &  B.  R.  &  Light  Co.  Jan.  31,  1917, 
P.U.R.1917B. 
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approval  of  specifications  for  the  construction  of  line  of  railroad  from 
Carey  to  Montreal  in  Iron  county. 

Re  Interstate  Transfer  R.  Co.  Feb.  8,  1917,  to  operate  line  of  rail- 
road from  St.  Louis  Biver  bridge  easterly  to  connection  with  line 
ox  the  Chicago,  St.  Paul,  Minneapolis  &  Omaha  Railway  Company, 
and  to  open  same  for  public  service. 

Wyoming, — Re  Bent,  Nov.  11,  1916,  to  construct,  maintain  and 
operate  a  system  for  furnishing  electric  light,  heat  and  power  in  the 
town  of  Qreybull. 

Re  Irvine,  Nov.  11,  1916,  to  construct  a  telephone  line  from  Roes 
to  Douglas,  to  connect  with  the  Moimtain  States  Telephone  and 
Telegraph  Company;  to  rent  and  lease  telephones  to  parties  living 
along  the  line  and  to  charge  each  party  $5  per  month  as  rent,  which 
is  to  include  switching  charges  with  the  Mountain  States  Telephone 
and  Telegraph  Company  at  Douglas. 

Consolidation,  merger,  and  sale. 

Arizona. — Re  Northern  Arizona  Teleph.  Co.  Docket  No.  366,  and 
Re  Arizona  Electric  Teleph.  Co.  Docket  No.  367,  Dec.  26,  1916, 
order  granting  permission  to  the  Northern  Arizona  Telephone  Com- 
pany to  sell  all  of  the  property,  rights  and  franchises  to  the  Arizona 
Electric  Telephone  Company,  for  the  sum  of  $2,160  in  stock  at  par 
value  thereof,  of  said  Arizona  Electric  Telephone  Company. 

California. — ^Re  Ocean  Park  Water  Co.  Decision  No.  3615,  Appli- 
cation No.  2514,  Sept.  1,  1916,  order  authorizing  the  sale  of  land, 
property  and  rights  of  water  company  to  the  city  of  Santa  Monica 
for  the  sum  of  $78,247. 

Re  City  Water  Co.  Decision  No.  3612,  Application  No.  2506, 
Sept.  1,  1916,  order  authorizing  sale  of  lands,  property  and  rights  of 
water  company  to  the  city  of  Santa  Monica,  for  the  sum  of  $82,* 
642.03. 

Re  Santa  Monica  Water  Co.  Decision  No.  3613,  Application  No. 
2508,  Sept.  1,  1916,  order  authorizing  sale  of  land,  property  and 
rights  to  the  city  of  Santa  Monica  for  the  sum  of  $408,416.82. 

Re  Irwin  Heights  Water  Co.  Decision  No.  3614,  Application  No. 
2459,  Sept.  1,  1916,  order  authorizing  sale  of  entire  property,  except 
right  to  be  a  corporation,  to  the  city  of  Santa  Monica  for  $75,000. 

Re  Riverside  County  Gas  &  P.  Co.  Decision  No.  3745,  Application 
No.  2505,  Oct.  2,  1916,  order  authorizing  the  purchase  of  all  prop- 
erty, real,  personal  and  mixed  from  the  Beaumont  Gas  &  Power 
Company  and  the  Banning  Gas  and  Lighting  Company. 

Re  Hihn,  Decision  No.  3758,  Application  No.  2568,  Oct  4,  1916, 
order  authorizing  the  transfer  of  water  system  to  the  city  of  Santa 
Cruz  for  the  sum  of  $56,000,  said  order  not  to  become  effective  until 
the  city  of  Santa  Cruz  shall  have  filed  with  the  Commission  a  stipu- 
P.U.R.1917B. 
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lation  to  the  effect  that  it  is  willing  to  assume  all  obligations  for 
aervice  as  regards  consumers  residing  outside  the  incorporate  limits 
of  the  city. 

Re  FoothHl  Ditch  Co.  Decision  No.  3763,  Application  No.  2493, 
Oct.  4,  1916j  order  authorizing  the  sale  of  right  of  way  to  Lindsay- 
Strathmore  Irrigation  District  for  the  sum  of  $40,000,  provided  ap- 
plicant construct  and  maintain  a  concrete  pipe  line  of  sufficient  size 
to  serve  all  consumers  along  said  right  of  way,  and  that  the  con- 
struction of  said  pipe  line  cannot  interfere  with  the  service  now  fur- 
nished by  applicant  to  the  consumers. 

Re  Hughson  Teleph.  Co.  Decision  No.  3770,  Application  No.  2516, 
Oct.  7,  1916,  order  authorizing  sale  to  the  Pacific  Telephone  &  Tele- 
graph Company  all  of  property  including  certain  real  estate  com- 
prising the  system  owned  and  operated  by  said  Hughson  Telephone 
Company,  in  and  about  the  town  of  Hughson. 

Re  Southern  Counties  Gas  Co.  Decision  No.  3772,  Application 
Nos.  2561,  2562,  Oct.  9,  1916,  order  authorizing  the  sale  of  fran- 
chise and  natural  gas  distributing  system  at  Brea,  of  the  Birch  Oil 
Company  to  the  Southern  Counties  Gas  Company  for  the  sum  of 
^10,590.56. 

Re  Coley-Craig  Co.  Decision  No.  3786,  Application  No.  2504, 
Oct.  16,  1916,  order  authorizing  sale  of  telephone  system  in  the 
town  of  Escalon  to  the  Pacific  Telephone  &  Telegraph  Company  for 
the  sum  of  $4,000. 

Re  Stutzman,  Decision  No.  3796,  Application  No.  2589,  Oct.  18, 
1916,  order  authorizing  transfer  of  a  small  public  utility  water  plant 
located  northwest  of  Lankershim. 

Re  Lapachet,  Decision  No.  3809,  Application  No.  2602,  Oct.  21, 
1916,  order  authorizing  a  transfer  of  water  system  to  North  Coast 
Water  Company. 

Re  Hovey,  Decision  No.  2815,  Application  No.  2585,  Oct.  23, 1916, 
order  authorizing  transfer  of  property  of  the  railroad  company  to 
A.  R.  Baldwin  for  the  sum  of  $35,100,  provided  that  said  Baldwin 
shall  agree  to  assume  all  obligations  of  service  at  present  resting 
against  the  property. 

Re  Loomis,  Decision  No.  3819,  Application  No.  2581,  Oct.  24, 
1916,  order  authorizing  lease,  with  an  option  to  purchase,  of  water 
system,  known  as  the  Beverly  water  system,  to  the  city  of  San  Diego 
for  the  sum  of  $600,  such  amount  to  apply  upon  the  proposed  sale 
price  of  $1,237.84,  should  the  city  purchase  the  system. 

Re  Riverside  Home  Teleph.  &  Teleg.  Co.  Decision  No.  3855, 
Application  No.  2174,  Nov.  6,  1916,  consolidation  of  lines  of  River- 
side Home  Telephone  &  Telegraph  Company  and  the  Pacific  Tele- 
phone &  Telegraph  Company  in  Riverside  authorized,  provided  the 
Pacific  company  apply  to  the  Commission  for  permission  to 'acquire 
the  stock  of  the  Riverside  company  illegally  transferred  to  the 
P.U.K.1917B. 
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Pacific  company  without  authorization  of  the  Railroad  Commission, 
that  the  Pacific  company  stipulate  that  the  subscribers  of  botii  com- 
panies shall  receive  either  manual  or  automatic  service,  as  they 
prefer,  and  that  all  subscribers  shall  receive  long  distance  service 
over  the  lines  of  both  the  United  States  Long  Distance  Telephone 
Company  and  Pacific  Telephone  &  Telegraph  Company,  rates  for  all 
classes  of  service  to  remain  as  at  present. 

Re  Eagle  Rock  Water  Co.  Decision  No.  3874,  Application  Xo, 
2610,  Nov.  14,  1916,  company  authorized  to  sell  portion  of  its  water 
system  outside  of  Eagle  Rock  to  the  city  of  Los  Angeles  for  $7,000. 
Conditions  fulfilled  and  final  order  issued  (Dec.  12,  1916). 

Re  Half  Moon  Bay  Light  &  P.  Co.  Decision  No.  3884,  Applica- 
tion No.  2590,  Nov.  18,  1916,  approval  of  sale  of  business,  fran- 
chise and  assets  of  the  Half  Moon  Bay  Light  &  Power  Company  to 
the  Great  Western  Power  Company  of  California  for  the  sum  of 
$47,500. 

Re  Baldwin,  Decision  No.  3898,  Application  No.  2607,  Nov.  25, 
1916,  order  authorizing  the  sale  to  the  Western  Pacific  Railroad 
Company  of  those  portions  of  railroad  formerly  belonging  to  the 
Boca  &  Loyal  ton  Railroad  Company,  lying  between  Portola,  Plumas 
county,  and  Loyalton,  Sierra  county,  including  all  equipment  and 
appurtenances  belonging  thereto. 

Re  Danner,  Decision  No.  3914,  Application  No.  2597,  Dec.  6, 
1916,  order  authorizing  the  sale  of  small  telephone  system  in  por- 
tions of  Kern  and  Tulare  counties  to  6.  W.  Bandy  for  the  sum  of 
$2,500.     Stipulation  filed   (December  20,  1916). 

Re  Placerville  Gold  Min.  Co.  Decision  No.  3943,  Application  No. 
2657,  Dec.  21,  1916,  order  authorizing  Placerville  company  to  trans- 
fer water  system  to  Western  company  for  consideration  of  $108,750, 
together  with  back  taxes  amounting  to  approximately  $4,000. 

Re  Bay  Point  Light  &  Water  Co.  Decision  No.  3948,  Application 
Nos.  2647,  2648,  Dec.  23, 1916,  water  company  authorized  to  transfer 
its  water  properties  to  the  Bay  Point  Utilities  Company  for  con- 
sideration of  $14,700  par  value  of  stock  of  water  company.  Order 
amended  by  adding  to  description  of  property  to  be  conveyed  (Febru- 
ary 15,  1917). 

Re  Sunset  Teleph.  &  Teleg.  Co.  Decision  No.  3959,  Application 
No.  2304,  Dec.  29,  1916,  order  authorizing  the  sale  of  entire  tele- 
phone  plant  exchanges  and  systems  to  the  Pacific  Telephone  & 
Telegraph  Company  for  the  sum  of  $10. 

Re  Title  Guarantee  &  T.  Co.  Decision  No.  3984,  Application  No. 
2705,  Jan.  6,  1917,  order  authorizing  lease  to  the  city  of  Los 
Angeles,  with  option  to  purchase  for  the  sum  of  $8,640.55,  that 
portion  of  the  water  system,  formerly  known  as  the  Glendale  Con- 
solidated Water  Company,  lying  within  the  incorporate  limits  of 
said  city. 
P.U.R.1917B. 
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Re  Tropico  City  Water  Co.  Decision  No.  3981,  Application  No. 
2660,  Jan.  6,  1917,  Title  Guarantee  &  Trust  Company  authorized  to 
transfer  water  in  city  of  Tropico  to  Tropico  City  Water  Company. 

In  Re  Oro  Electric  Corp.  Decision  No.  3987,  Application  No. 
3407,  Jan.  8,  1917,  application  of  Oro  Electric  Corporation,  Oro 
Water  Light  &  Power  Company,  Orville  Light  &  Power  Company, 
Oroville  Water  Company  and  Pacific  Gas  and  Electric  Company  for 
an  order  authorizing  such  corporations  to  convey  to  Pacific  Gas  & 
Electric  Company  certain  properties,  granted  on  condition  that  the 
Pacific  Company  file  stipulations  that  it  will  not  claim  a  value  for 
any  franchise  or  permits  transferred  in  excess  of  the  actual  original 
cost  thereof;  that  it  shall  place  the  Thermalito  Irrigation  System 
in  first  class  condition  and  shall  pursue  a  liberal  policy  in  making 
extensions  into  undeveloped  territory. 

Re  Imperial  Teleph.  Co.  Decision  No.  4011,  Application  No.  2246, 
and  Re  Pacific  Teleph.  &  Teleg.  Co.  Application  No.  2637,  Con- 
splidated,  Jan.  16,  1917,  Pacific  Telephone  &  Telegraph  Company 
authorized  to  acquire  the  entire  property  of  the  Imperial  Telephone 
Company  except  its  corporate  franchise,  and  also  authorized  to  ac- 
quire from  the  Mountain  States  Telephone  &  Telegraph  Company 
the  entire  capital  stock  of  the  Imperial  Telephone  Company,  upon 
condition  that  the  purchasing  company  shall  never  claim  any  value 
on  account  of  any  franchises  or  permits  granted  to  the  Imperial 
Telephone  Company  and  that  it  will  submit  satisfactory  entries  to 
be  made  on  its  books  in  connection  with  the  proposed  acquisition  of 
the  property,  and  that  the  price  paid  shall  never  be  claimed  to  rep- 
resent, for  rate  making  or  any  other  purpose,  the  fair  value  of  the 
property  or  the  capital  stock  acquired. 

Re  Harker,  Decision  No.  4037,  Application  No.  2701,  Jan.  20, 
1917,  order  granting  permission  to  transfer  a  small  water  utility 
in  Los  Angeles  county  for  certain  lands  in  Utah. 

Connecticut.— Re  Watertown  Water  Co.  Docket  No.  2123,  Oct. 
18, 1916,  approval  of  sale  of  water  compan/s  physical  assets  includ- 
ing reservoir,  water  pipes,  hydrants,  fittings,  etc.,  for  the  sum  of 
$72,400,  to  the  Watertown  Fire  District. 

Re  East  Haddam  Electric  Light  Co.  Docket  No.  2259,  Feb.  19, 
1917,  approval  of  the  consolidation  and  merger  of  the  East  Haddam 
Electric  light  Company  and  the  Colchester  Electric  Light  Company 
as  one  corporation,  to  be  known  as  the  East  Haddam  Electric  Light 
Company. 

Illinois.— Be  St.  Louis,  S.  &  P.  R.  Co.  No.  5576,  Oct.  23, 
1916,  order  authorizing  the  sale  to  the  Southern  Illinois  Light  and 
Power  Company  of  a  certain  line  of  poles  and  appurtenances,  said 
poles  extending  between  cities  of  Litchfield  and  Gillespie. 

Re  Illinois  Gas  Co.  Nos.  5534,  5535,  5604,  Consolidated,  Oct. 
31,  1916,  order  authorizing  the  purchase  from  Joseph  A.  Sloan  of 
P.U.R.1917B. 
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entire  properties  taken  and  lield  by  him  as  trustee  for  the  Illinois 
Gas  Company  from  the  Olney  Heating  and  Lighting  Company,  the 
Lawrence  Gas  Company,  the  Bridgeport  Gas  Company  and  tiio 
Western  Supply  and  Wrecking  Company. 

Ee  Putnam  County  Electric  Co.  Nos.  6405,  6405-A,  5405-B,  Nov. 
10,  1916,  order  authorizing  the  purchase  of  all  plant  equipment  and 
real  property  comprising  the  electric  generating  and  distributing 
system  in  the  village  of  Granville,  and  the  distribution  system  in  the 
villages  of  Standard  and  Mark  and  adjacent  territory  for  the  sum 
of  $25,000. 

Ee  Cullom  Electric  Co.  No.  5650,  Nov.  27, 1916,  order  authorizing 
the  purchase  of  all  the  electric  utility  properiy  from  Mrs.  F.  A. 
Ortman. 

Ee  HoflEman,  No.  5227,  Nov.  27,  1916,  approval  of  the  sale  of 
entire  telephone  system  and  property  in  the  village  of  Iroquois  to  the 
Local  Telephone  Company  for  the  sum  of  $6,500. 

Ee  Vermillion,  No.  5154,  Dec.  27, 1916,  order  authorizing  the  sale 
of  all  telephone  property  of  George  H.  Vermillion,  owner  and  op- 
erator of  the  London  Mills  Telephone  Exchange,  to  the  Abingdon 
Home  Telephone  Company  for  the  sum  of  $1,250,  to  be  paid  in 
cash. 

Ee  Pittsburgh,  C.  C.  &  St.  L.  E.  Co.  No.  5720,  Dec.  27,  1916, 
order  granting  application  for  the  consolidation  of  the  Pittsburgh, 
Cincinnati,  Chicago  &  St.  Louis  Eailway  Company,  Vandalia  Eail- 
road  Company,  Pittsburgh,  Wheeling  &  Kentucky  Eailroad  Com- 
pany, the  Anderson  Belt  Eailway  Company,  and  Chicago,  Indiana 
&  Eastern  Eailway  Company,  into  a  new  corporation  to  be  called 
the  Pittsburgh,  Cincinnati,  Chicago  &  St.  Louis  Eailroad  Company. 

Ee  McHenry  County  Light  &  P.  Co.  No.  5805,  Dec.  27,  1916, 
order  authorizing  the  purchase  of  gas  property  located  in  village  of 
Hebron  from  the  Hebron  Gas  Company. 

Ee  Central  Illinois  Teleph.  &  Teleg.  Co.  No.  5817,  Dec.  27,  1916, 
approval  of  the  sale  to  the  Baker  Telephone  System  for  the  sum  of 
$111,  all  poles,  wires  and  fixtures  contained  in  certain  telephone  toll 
lines  lying  and  situated  in  Logan  county. 

Ee  Saline  Electric  Co.  No.  5772,  Jan.  3,  1917,  order  authorizing 
the  purchase  of  plant  equipment  and  real  property  comprising  the 
electric  generating  and  distribution  system  in  the  city  of  Ashley  for 
the  sum  of  $6,000. 

Ee  St.  Louis  &  I.  Belt  E.  Co.  No.  6004,  Jan.  3,  1917,  approval  of 
lease  of  railroad  to  the  St.  Louis,  Troy  &  Eastern  Eailroad  Company. 

Ee  Southern  Illinois  Light  &  P.  Co.  No.  5690,  Jan.  9,  1917,  order 
authorizing  power  company  to  purchase  plant  equipment  and  real 
property  comprising  the  electric  system  of  the  Marine  Electric  Service 
Company  in  the  city  of  Marine  and  in  the  village  of  8t  Jacobs  for 
the  sum  of  $10,900. 
P.U.R.1917B. 
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Be  Southern  Illinois  Light  &  P.  Co.  No.  6780,  Jan.  15,  1917, 
order  granting  permission  to  power  company  to  purchase  plant, 
equipment  and  real  property  comprising  the  electric  generating  and 
distribution  system  in  the  city  of  Troy  for  the  sum  of  $6,100. 

Re  Public  Service  Co.  Noe.  6707,  6707-A,  Jan.  16,  1917,  order 
authorizing  the  Public  Service  Company  to  purchase  electric  gen- 
erating plant  and  electric  transmission  distributing  system  owned 
by  the  Washburn  Light  &  Power  Company  and  located  in  and 
near  the  village  of  Washburn,  for  the  sum  of  $15,000. 

Re  Western  Illinois  Teleph.  Co.  No.  6077,  Feb.  19,  1917,  authori- 
zation  for  the  sale  of  a  telephone  plant  in  the  city  of  Macomb  to  the 
Macomb  Telephone  Company  for  $8,000. 

Indiana.— Re  Indianapolis  Teleph.  Co.  No.  2632,  Sept.  22,  1916, 
order  granting  authority  to  the  stockholders  of  the  consolidated 
telephone  company  of  Danville  to  sell  all  of  the  stock  amounting  to 
$76,423  for  the  sum  of  $78,000,  to  be  paid  in  cash  upon  the  delivery 
of  said  stocks. 

Re  Indiana  Water  &  Light  Co.  No.  2602,  Nov.  14,  1916,  order 
authorizing  the  sale  to  the  Indiana  Power  and  Water  Company  for 
the  sum  of  $35,000  cash,  of  its  electric  lighting  plant  and  property 
and  system  of  waterworks,  and  certain  real  estate  situated  in  the 
town  of  Worthington. 

Re  Elnora  Light  &  P.  Co.  No.  2510,  Nov.  14,  1916,  order  au- 
thorizing  sale  to  the  Indiana  Power  and  Water  Company  of  property, 
plant,  business  and  franchises,  and  all  its  assets  and  effects  for  the 
sum  of  $6,000  cash. 

Re  Myers  Light  &  P.  Co.  No.  2506,  Nov.  14,  1916,  order  authoriz- 
ing sale  to  Indiana  Power  and  Water  Company  for  the  sum  of 
$18,000,  its  plant  and  property,  and  the  business  and  franchises  in 
connection  therewith. 

Re  Home  Light  &  P.  Co.  No.  2504,  No.  14,  1916,  approval  of 
sale  to  the  Indiana  Power  &  Water  Company  an  electric  lighting 
plant  and  property,  a  system  of  waterworks  and  certain  real  estate 
situated  in  the  town  of  Bloomfield  for  the  sum  of  $67,000  in  cash. 

Re  Bicknell  Light  &  P.  Co.  No.  2503,  Nov.  14,  1916,  approval  of 
the  sale  to  the  Indiana  Power  &  Water  Company  of  the  plant  busi- 
ness and  franchises,  and  all  of  its  assets  and  effects,  excepting  bills 
and  accounts  receivable  and  cash  on  hand,  for  the  sum  of  $70,000 
cash. 

Seeleyville  Teleph.  Co.  v.  Porgan,  No.  2564,  Dec.  5,  1916,  order 
granting  permission  to  the  Citizens  Independent  Telephone  Company 
at  Terre  Haute  to  purchase  property  of  the  Seeleyville  Telephone 
Company,  including  switchboard  telephone  lines,  poles,  instruments 
and  all  appurtenances  connected  therewitii,  for  the  sum  of  $200  to 
be  paid  in  cash;  a  toll  rate  of  10  cents  to  be  established  between 
Terre  Haute  and  Seelejrville  and  vice  versa,  and  over  the  lines  of 
P.U.R.1917B.  69 
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said  Citizens  Independent  Telephone  Company  and  Central  TTnion 
Telephone  Company. 

Ee  Light,  Heat  &  P.  Co.  No.  2680,  and  Ee  Hydro-Electric  Light 
&  P.  Co.  No.  2707,  Dec.  29,  1916,  order  authorizing  the  sale  by  the 
Light,  Heat  &  Power  Company  of  all  the  property  rights  and  fran- 
chises of  said  company  to  the  Hydro-Electric  Light  &  Power  Com- 
pany for  the  sum  of  $208,029. 

Ee  Sullivan  County  Electric  Co.  No.  2615,  Ee  Clinton  Electric 
Light  &  P.  Co.  No.  2616,  and  Ee  Wabash  Valley  Electric  Co.  No. 
2617,  Dec.  30,  1916,  order  authorizing  the  Sullivan  County  Electric 
Company  to  sell  all  of  its  physical  properties,  rights  and  franchises 
to  the  Wabash  Valley  Electric  Company. 

Ee  Sullivan  County  Electric  Co.  No.  2616,  Be  Clmton  Electric 
Light  &  P.  Co.  No.  2616,  and  Ee  Wabash  Valley  Electric  Co.  No. 
2617,  Dec.  30,  1916,  order  authorizing  the  Clinton  Electric  Light  & 
Power  Company  to  sell  to  the  Wabash  Valley  Electric  Company 
physical  properties,  rights  and  franchises  of  said  Clinton  Electric 
Light  &  Power  Company  in  the  city  of  Clinton  and  town  of  Dana. 

Ee  Evansville  Pub.  Service  Co.  No.  2681,  Jan.  6,  1917,  order 
authorizing  the  transfer  and  conveyance  by  the  Evansville  Public 
Service  Company  of  all  of  its  properties  real  and  personal,  fran- 
chises and  other  assets,  to  the  Public  Utilities  Company  in  considera- 
tion of  the  cancelation  by  the  latter  company  of  all  shares  of  capital 
stock  of  former  company. 

Ee  Brookville  Teleph.  Co.  No.  2480,  Jan.  12,  1917,  order  author- 
izing the  purchase  of  telephone  property  from  the  Brookville  &  St 
Peters  Telephone  Company  for  the  sum  of  $600. 

Ee  Buckingham,  No.  2723,  Jan.  12,  1917,  order  authorizing  the 
sale  of  telephone  system  plant  and  exchange  located  at  Waldron  for 
the  sum  of  $5,200,  to  be  paid  in  cash. 

Ee  Indiana  E.  &  Light  Co.  No.  2684,  and  Ee  Converse  Light  & 
P.  Co.  No.  2724,  Jan.  20,  1917,  order  authorizing  the  Indiana  Eail- 
ways  &  Light  Company  to  purchase  from  the  Converse  Light  & 
Power  Company  the  entire  property,  rights  and  franchises  of  said 
company  used  in  distribution  of  electric  current  for  light  and  power 
in  the  towns  of  Converse  and  Amboy  and  surrounding  territory  for 
the  price  of  $41,771.81,  and  the  assumption  of  the  obligation  of 
$669.50. 

Ee  Tomlinson,  No.  2816,  Feb.  15,  1917,  order  granting  permis- 
sion to  sell  the  property  of  the  Francesville  Telephone  Company 
to  the  Winona  Telephone  Company  of  Knox  for  the  sum  of  $23,000 
cash. 

Ee  Ft.  Wayne,  V.  W.  &  L.  Traction  Co.  No.  2706,  Feb.  16,  1917, 
approval   of   lease   with   modification   of  all   property   rights  and 
privileges  and  franchises  of  the  Ft.  Wayne,  Van  Wert  &  Lima  Trac- 
tion Company  to  the  Ohio  Electric  Eailway  Company. 
P.U  R.1917B. 
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K(m9a$.—Be  Moxlcy  &  Clark,  Docket  No.  1101,  Sept.  11,  1915, 
order  authorizing  the  consolidation  of  two  existing  telephone  ex- 
changes in  Valley  Falls,  and  to  operate  the  same  as  one  exchange ;  $1 
per  month  for  telephone  to  be  charged  for  city  dwelling  house  service, 
all  other  rates  to  remain  the  same  as  now  published. 

Maine. — ^Re  Tomlinson  &  Colby,  U-160,  Re  Oquossoc  light  &  P. 
Co.  U-161,  U-165,  Nov.  14,  1916,  order  authorizing  the  sale  of 
property,  rights  and  privileges  to  the  Oquossoc  Light  &  Power  Com- 
pany. 

Re  Twin  State  Gas  &  E.  Co.  XJ.  No.  171,  Jan.  2,  1917,  order  auth- 
orizing  the  Tvnn  State  Gas  &  Electric  Company  to  lease  its  property, 
rights,  privileges  and  franchises  within  the  State  of  Maine  to  the 
Berwick  &  Salmon  Falls  Electric  Company,  said  lease  to  run  for  a 
period  of  ninety-nine  years  and  to  carry  a  rental  of  $200  per  month. 

Re  Hiram  Water,  Light  &  P.  Co.  U.  No.  180,  Jan.  31,  1917,  order 
approving  of  sale  to  the  Western  Maine  Power  Company  of  rights, 
privileges,  franchises  and  properly  of  the  Hiram  Water,  Light  & 
Power  Company. 

Re  Demeritt,  XJ-184,  Feb.  13,  1917,  order  authorizing  the  sale  of 
property,  frouchises  and  rights  to  the  Newfield  Telephone  Company 
for  the  sum  of  $700. 

Michigan.— Rq  Calhoun  County  Teleph.  Co.  T-125,'  Jan.  10, 1917, 
order  granting  permission  to  purchase  from  the  Michigan  State 
Telephone  Company  telephone  lines  and  properly  comprising  its 
exchange  in  the  village  of  Burlington  and  vicinity  for  tiie  sum  of 
$1,200. 

Re  Michigan  State  Teleph.  Co.  D-1102,  Jan.  23,  1917,  order 
granting  authority  to  the  Livingston  County  Mutual  Telephone  Com- 
pany to  purchase  from  the  Michigan  State  Telephone  Company  pole 
lines  and  equipment  for  the  sum  of  $1,750. 

Minnesota.— Re  Tri-State  Teleph.  &  Teleg.  Co.  Dec.  11,  1916, 
order  granting  permission  to  telephone  company  to  purchase  all 
property,  capital  stock,  bonds  and  other  obligations  of  the  Minnesota 
Telephone  Company. 

Re  Northwestern  Teleph.  Exch.  Co.  March  8,  1917,  order  author- 
izing the  purchase  from  the  Shakopee  Telephone  Company  of  Shako- 
pee,  the  local  telephone  exchanges  located  at  Bloomington  and  Savage. 

Mississippi.— Re  Gulf,  M.  &  N.  R.  Co.  No.  4363,  Dec.  6,  1916, 
order  granting  permission  to  the  consolidation  of  the  Gulf,  Mobile  & 
Northern  Railroad  Company,  a  Mississippi  corporation.  Gulf,  Mo- 
bile &  Northern  Railroad  Company,  an  Alabama  corporation,  and 
Gulf,  Mobile  &  Northern  Railroad  Company,  a  Tennessee  corporation 
into  one  corporation  to  be  known  as  the  Gulf,  Mobile  &  Northern 
Railroad  Company  of  the  State  of  MississippL 

Re  Richton,  No.  4361,  Dec.  6,  1916,  order  authorizing  the  sale  of 
P.U.R.1917B. 
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the  Richton  Telephone  Company  to  the  Cumberland  Telephone  and 
Telegraph  Company. 

Missouri.— a^  Nevada  Teleph.  Co.  Case  No.  1068,  Sept.  25,  1916, 
order  authorizing  the  sale  of  all  the  telephone  property  of  the  Nevada 
Telephone  Company,  Nevada,  Missouri,  and  the  Missouri  &  Kansas 
Telephone  Company  of  the  Nevada,  Missouri  exchange  to  the 
Home  Telephone  Company,  Joplin,  Missouri. 

New  Hampshire, — Re  Connecticut  Valley  Teleph.  Co.  D-352, 
D-353,  D-354,  Jan.  19,  1917,  order  authorizing  purchase  from  the 
White  Telephone  &  Telegraph  Company,  of  telephone  plant  and 
property  with  exchanges  in  Newbury  and  Bradford,  for  the  sum 
of  $800 ;  from  the  Fairlee  Telephone  Company,  all  telephone  plants 
and  property  in  the  towns  of  Lyme  and  Orford  for  the  sum  of 
$7,150 ;  and  from  the  Piermont  Telephone  Company,  telephone  plant 
and  property  in  the  towns  of  Piermont,  Haverhill  and  Orford  for  the 
sum  of  $5,300. 

Re  Washington  &  C.  Valley  Teleph.  Co.  Order  No.  602,  Feb.  9, 
1917,  order  authorizing  the  transfer  of  telephone  property  and 
rights  for  the  sum  of  $2,725. 

New  York,  First  District — Re  Staten  Island  Rapid  Transit  R.  Co. 
Case  No.  2154,  Nov.  16,  1916,  approval  of  an  agreement  whereby 
railroad  company  takes  over  the  operation,  management,  revenues 
and  expenses  of  the  Staten  Island  Railway  Company  for  the  year 
dated  July  1,  1916  to  July  1,  1917.  Provision  for  extending  agree- 
ment inserted  in  order  (December  13,  1916). 

New  York,  Second  District — Re  Ridge  Road  Gas  &  Oil  Co.  Case 
No.  5686,  Oct.  17,  1916,  order  approving  of  the  sale  of  all  gas  wells 
together  with  piping,  fittings,  machinery,  tools,  etc.,  for  the  sum  of 
$3,500. 

Re  New  York  C.  R.  Co.  Case  No.  5714,  Oct.  17,  1916,  order 
authorizing  railroad  company  to  acquire  and  hold  1,500  shares  of  the 
par  value  of  $100  each  of  capital  stock  of  the  Dodgeville  and  Salis- 
bury Railway  Company  and  to  merge  said  company  into  itself. 

Re  Gowanda  Light  &  P.  Corp.  Case  No.  5485,  Oct.  31,  1916, 
order  approving  nunc  pro  tunc  of  the  transfer  and  conveyance  by 
the  Keyes  Electric  Company  to  said  Gowanda  Light  &  Power  Cor- 
poration of  all  property  works  and  system  for  the  sum  of  $22,000, 
and  the  assumption  by  the  Gowanda  Light  &  Power  Corporation  of 
the  mortgage  upon  said  property  amounting  to  the  sum  of  $6,760. 

Re  South  Shore  Natural  Gas  &  Fuel  Co.  Case  No.  5732,  Dec.  14, 
1916,  order  approving  of  the  transfer  to  petitioner  by  Wm.  E. 
Carroll,  of  gas  works,  system,  and  franchises  of  the  Citizens  Natural 
Gas  &  Fuel  Company  of  Dunkirk. 

Ohio.— Re  Union  City  Teleph.  Co.  No.  972,  Nov.  10,  1916,  order 
authorizing  the  sale  and  transfer  to  the  Greenville  Home  Telephone 
r.r.R.i9i7B. 
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Company  of  a  certain  toll  circuit,  15  miles  in  length,  situated  in 
Darke  county. 

Re  Central  Contract  &  Finance  Co.  No.  888,  Nov.  13,  1916,  order 
authorizing  the  sale  to  the  Ohio  Fuel  Supply  Company  of  the 
property,  plant  and  assets. 

Re  Treat  &  Crawford,  No.  890,  Nov.  13,  1916,  order  authorizing 
sale  to  the  Ohio  Fuel  Supply  Company,  the  23,1^9  shares  of  the  par 
value  of  $25  each,  of  the  outstanding  25,000  shares  of  the  capital 
stock  of  the  Miami  Valley  Gas  and  Fuel  Company. 

Re  Central  Gas  Co.  No.  889,  Nov.  13,  1916,  approval  of  sale  to 
the  Ohio  Fuel  Supply  Company  all  of  the  property  and  assets. 

Re  Canton  Electric  Co.  No.  832,  Nov.  28,  1916,  order  authorizing 
the  purchase  of  all  property,  franchises  and  assets  from  the  Sunny- 
side  Elective  Company  and  the  Ohio  Light  &  Power  Company. 

Re  Ashtabula  Teleph.  Co.  No.  980,  Nov.  23,  1916,  order  authoriz- 
ing the  sale  to  the  Ashtabula  Telephone  Service  Company  all  of  the 
property  and  assets  of  the  Ashtabula  Telephone  Company. 

Re  Citizens  Gas  &  E.  Co.  No.  1004,  Dec.  28,  1916,  approval  of 
lease  and  sale  of  all  property  assessed  in  business  of  electric  com- 
pany, to  the  Lorain  County  Electric  Company. 

Re  Ohio  Utilities  Co.  No.  921,  Feb.  6,  1917,  order  approving  the 
purchase  of  all  property,  franchises  and  assets  of  every  kind  and 
character  of  the  Circleville  Light  &  Power  Company,  the  Gallipolis 
Electric  &  Power  Company,  and  the  Delaware  Electric  Light,  Heat 
ft  Power  Company. 

Philippine  Islands. — ^Re  Carson,  Case  No.  822,  Nov.  15,  1916, 
approval  of  sale  of  portion  of  franchise  for  telephone  and  telegraph 
system. 

South  Dakota, — Re  Nebraska  Teleph.  Co.  Oct.  12,  1916,  approval 
of  the  sale  of  certain  property  by  the  Farmers  Mutual  Telephone 
Company  to  the  Nebraska  Telephone  Company,  and  the  consolida- 
tion of  the  exchanges  located  at  Bonesteel  and  Fairfax, 

Mains  and  pipes. 

Illinois, — Re  Ross,  E-577,  Oct.  23,  1916,  approval  of  an  agree- 
ment with  the  Board  of  Education  of  Fillmore  relating  to  construc- 
tion and  maintenance  of  an  8-inch  sewer  pipe  line  across  right  of  way 
and  underneath  tracks  of  railroad  company. 

Re  Chicago  &  N.  W.  R.  Co.  Bt-586,  Oct.  23,  1916,  approval  of  an 
agreement  with  the  Standard  Oil  Company  relating  to  the  construc- 
tion and  maintenance  of  two  oil  pipe  lines  and  a  platform  with  un- 
loading devices  at  Poplar  Grove. 

Re  Baltimore  &  0.  S.  W.  R.  Co.  E-585,  Oct.  23,  1916,  approval  of 
agreement  with  the  Ohio  Valley  Electric  Company,  relating  to  the 
construction  and  maintenance  of  a  3-inch  oil  pipe  line  across  right 
r.U.R.1917B. 
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of  way  and  underneath  tracks  of  railroad  company  at  Jfonris  City. 

Be  Wilson  &  Cotter,  E-564,  Oct.  23,  1916,  approval  of  an  agree- 
ment with  the  Farmers  Elevator  Company  relating  to  the  construc- 
tion and  maintenance  of  a  tile  drain  across  the  right  of  way  and 
underneath  railroad  compan/s  tracks. 

Ee  Salina  Valley  E.  Co.  E-580,  Oct.  23,  1916,  approval  of  an 
agreement  relating  to  the  construction  and  maint^iance  of  two 
drains  on  the  property  of  the  railway  company  in  Harrisborg. 

Be  Louisville  &  N.  E.  Co.  E-579,  Oct.  23,  1916,  approval  of  an 
agreement  with  the  Eichardson  Mutual  Telephone  Company  relating 
to  the  construction  and  maintenance  of  a  1-inch  iron  pipe  used  as  a 
conduit  for  telephone  wires  across  right  of  way  and  tracks  of  said 
railroad  company  near  Beaucoup. 

Be  Boss,  E-578,  Oct.  23,  1916,  approval  of  an  agreement  with 
the  Illinois  Pipe  Line  Company  relating  to  the  construction  and 
maintenance  of  a  pipe  line  for  conveyance  of  oil  across  right  of  way 
and  xmdemeath  the  tracks  of  railroad  company  west  of  Toronto. 

Ee  Cleveland,  C.  C.  &  St.  L.  B.  Co.  E-592,  Oct.  31,  1916,  ap- 
proval of  an  agreement  with  the  Illinois  Pipe  Line  Company  relating 
to  the  construction  and  maintenance  of  two  8-inch  pipe  lines  west  of 
Livingston. 

Be  Chicago,  M.  &  St.  P.  B.  Co.  E-589,  Oct  31,  1916,  approval 
of  proposed  agreement  to  be  entered  into  by  the  Commonwealth 
Edison  Company  relating  to  the  construction  and  maintenance  of  a 
conduit  across  right  of  way  and  underneath  tracks  of  railway  com- 
pany near  Montrose  avenue  in  the  city  of  Chicago. 

Ee  Wabash  E.  Co.  E-688,  Oct  31,  1916,  approval  of  agreement 
with  the  village  of  Timewell,  relating  to  the  construction  and  main- 
tenance of  a  drain  pipe  imdemeath  the  tracks  of  railway  company  at 
Walnut  street  in  the  village  of  Timewell. 

Be  Cleveland,  C.  C.  &  St  L.  B.  Co.  E-590,  Oct.  31, 1916,  approval 
of  an  agreement  with  the  Illinois  Pipe  Line  Company  relating  to  the 
construction  and  maintenance  of  an  8-inch  pipe  line  across  right  of 
way  and  underneath  tracks  of  railway  company  near  Livingston. 

Ee  Cleveland,  C.  C.  &  St  L.  B.  Co.  E-591,  Oct  31,  1916,  approval 
of  an  agreement  with  the  Western  Cartridge  Company  relating  to 
the  construction  and  maintenance  of  a  pipe  line  at  East  Alton. 

Ee  Lake  Erie  &  W.  B.  Co.  E-602,  Nov.  10,  1916,  approval  of  an 
agreement  relating  to  the  construction  and  maintenance  of  an  iraa 
pipe  line  for  conveying  water  across  the  right  of  way  and  under- 
neath tracks  of  the  railroad  company  one  mile  east  of  Yuton. 

Ee  Chicago,  B.  &  Q.  B.  Co.  E-599,  Nov.  11,  1916,  approval  of  an 
agreement  relating  to  the  construction  and  maintenance  of  a  sewer 
pipe  line  along  and  upon  a  portion  of  the  right  of  way  of  railroad 
company  at  Macomb. 

Be  Chicago,  P.  &  St.  L.  B.  Co.  E-594,  Nov.  11,  1916,  approval 
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of  an  agreement  relating  to  the  construction  and  maintenance  of  a 
pipe  line  across  right  of  way  and  underneath  tracks  of  railroad  com- 
pany in  Wood  River. 

Re  Nashville  Electric  Light  Co.  E-604,  Nov.  24,  1916,  approval 
of  an  agreement  with  the  Louisville  &  Nashville  Railroad  Company 
covering  the  construction  of  a  conduit  under  the  tracks  near  Nash- 
ville. 

Re  Cleveland,  C.  C*  St.  L.  R.  Co.  E-603,  Nov.  24, 1916,  approval 
of  an  agreement  with  the  Prairie  Pipe  Line  Company  relating  to  the 
construction  and  maintenance  of  two  oil  pipe  lines  near  Wood  River. 

Re  Chicago,  B.  &  Q.  R.  Co.  E-^06,  Nov.  24,  1916,  approval  of 
an  agreement  relating  to  the  construction  and  maintenance  of  a 
water  pipe  line  across  right  of  way  and  underneath  tracks  of  rail- 
road company  near  EUisville. 

Re  Lake  Erie  &  W.  R.  Co.  E-^11,  Dec.  12,  1916,  approval  of  an 
agreement  relating  to  the  construction  and  maintenance  of  a  12-inch 
pipe  for  drainage  purposes  across  the  right  of  way  and  underneath 
the  tracks  of  railroad  company  near  Arrowsmith. 

Re  Chicago,  B.  &  Q.  R.  Co.  E-620,  Dec.  27,  1916,  approval  of  an 
agreement  with  the  Commonwealth  Edison  Company,  covering  con- 
struction and  maintenance  of  a  2-inch  lead  water  pipe  line  across 
right  of  way  and  underneath  tracks  of  said  railroad  company,  west 
of  Fisk  street  in  Chicago. 

Re  Lake  Erie  &  W.  B.  Co.  E-614,  Dec.  27,  1916,  approval  of  an 
agreement  with  the  Bloomington  &  Normal  Railway  &  Light  Com- 
pany, relating  to  the  construction  and  maintenance  of  pipe  line  un- 
derneath the  tracks  of  Lake  Erie  &  Western  Railroad  Company,  in 
^Madison  street,  Bloomington. 

Re  Chicago,  B.  &  Q.  R.  Co.  E-615,  Dec.  27,  1916,  approval  of  an 
agreement  relating  to  the  construction  and  maintenance  of  an  8-inch 
drain  pipe  across  right  of  way  and  underneath  tracks  of  railroad 
company  near  Mile  Post  No.  68,  on  Mandota  to  Aurora  Branch. 

Re  Chicago,  B.  &  Q.  B.  Co.  E-616,  Dec.  27,  1916,  approval  of  an 
agreement  with  the  Standard  Oil  Company,  covering  construction 
and  maintenance  of  two  pipe  lines  on  right  of  way  of  railroad  com- 
pany at  Downers  Grove. 

Re  Chicago,  M.  &  St.  P.  R.  Co.  E-617,  Dec.  27,  1916,  approval  of 
an  agreement  with  the  State  Board  of  Administration  of  Illinois, 
covering  the  right  and  privilege  to  construct  and  maintain  an  iron 
conduit  for  the  protection  of  wires  in  a  cable  across  right  of  way 
and  underneath  tracks  of  said  railway  company  at  W\.tertown. 

Re  Baltimore  &  0.  S.  W.  R.  Co.  E-618,  Dec.  27,  1916,  order 
approving  an  agreement  entered  into  with  the  Illinois  Pipe  Line 
Company,  covering  the  construction  and  operation  of  an  oil  pipe 
line  across  right  of  way  and  underneath  tracks  of  railroad  company 
at  Altamont. 
P.U.R.1917B. 
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Ee  Wabash  K.  Co,  E-619,  Dec.  27,  1916,  approval  of  an  agree- 
ment with  the  Staunton  Telephone  Company,  covering  oonatruction 
and  maintenance  of  a  wrought  iron  pipe  or  conduit  containing  tele- 
phone wires,  across  right  of  way  and  underneath  tracks  of  railway 
company  3  miles  south  of  Staunton. 

Be  Wabash  K.  Co.  E-613,  Dec.  27, 1916,  approval  of  an  agreement 
covering  the  construction  of  a  tile  drain  across  the  right  of  way  and 
underneath  the  tracks  of  railway  company  ai  Milmine. 

Re  Cleveland,  C.  C.  &  St.  L.  E.  Co.  E-623,  Jan.  3,  1917,  order 
approving  an  agreement  with  the  Standard  Oil  Company  by  which 
said  oil  company  is  given  right  to  construct,  operate  and  maintain  a 
rig,  and  the  privilege  of  constructing,  operating  and  maintaining 
two  2-inch  pipe  lines,  all  to  be  located  on  right  of  way  of  said 
railway  company  at  Carmi. 

Re  Chicago  &  A.  R.  Co.  E-629,  Jan.  3,  1917,  approval  of  an 
agreement  with  the  Carlinville  Coal  Company,  whereby  said  com- 
pany is  given  the  right  and  privilege  to  maintain  an  existing  steam 
pipe  line,  and  to  construct,  operate  and  maintain  an  electric  trans- 
mission line. 

Re  Cleveland,  C.  C.  &  St.  L.  R.  Co.  E-626,  Jan.  3,  1917,  approval 
of  an  agreement  relating  to  the  construction  and  maintenance  of  the 
tile  drain  located  underneath  tracks  and  partly  across  right  of  way 
of  railway  company  at  Hillsboro. 

Re  Minneapolis  &  St.  L.  B.  Co.  E-625,  Jan.  3,  1917,  approval  of 
an  agreement  entered  into  with  the  Standard  Oil  Company,  relat- 
ing to  the  construction,  operation,  and  maintenance  of  two  pipe  lines 
beneath  surface  of  ground,  and  a  rack  or  platform  above  surface, 
located  upon  the  right  of  way  of  railroad  company  at  Little  York. 

Re  Chicago  &  N.  W.  R.  Co.  E-^24,  Jan.  3,  1917,  approval  of 
certain  agreement  entered  into  with  the  Commonwealth  Edison  Com- 
pany, whereby  said  company  is  given  the  right  and  privilege  to  con- 
struct, operate  and  maintain  two  pipe  conduits  to  be  attached  to  the 
under  side  of  the  bridge  superstructure  of  railway  company  spanning 
North  St.  Loiiis  avenue,  near  intersection  of  West  Kinsic  street,  in 
Chicago. 

Re  Chicago,  B.  &  Q.  R.  Co.  E-628,  Jan.  4,  1917,  approval  of  an 
agreement  entered  into  with  the  Chicago,  Milwaukee  &  St.  Paul 
Railway  Company,  relating  to  the  construction,  operation  and  main- 
tenance of  a  water  pipe  line  underneath  tracks  and  right  of  way  of 
railroad  company  at  Savanna. 

Re  Wabash  B.  Co.  E-632,  Jan.  9,  1917,  order  approving  an  agree- 
ment covering  the  construction  and  maintenance  of  a  wrought  iron 
pipe  or  conduit  for  telephone  wires  across  right  of  way  and  un- 
derneath tracks  of  the  Wabash  Eailway  Company  south  of  Forrest. 
.  Be  Chicago  &  N.  W.  B.  Co.  No.  E-631,  Jan.  9,  1917,  approval  of 
an  agreement  entered  into  with  the  Commonwealth  Ediison  Com- 
P.U.R.1917B. 
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pan;,  relating  to  the  construction  and  maintenance  of  a  f-inch  iron 
pipe  conduit  for  electrical  conductofs  to  be  attached  to  the  north 
side  of  the  north  retaining  wall  of  said  railway  company,  near  the 
intersection  of  South  Ashland  avenue  and  west  Sixteenth  street  in 
Chicago. 

Be  Mobile  &  O.  B.  Co.  E-633,  Jan.  16,  1917,  approval  of  an 
agreement  with  the  Mineral  Grinding  Company  relating  to  the  con- 
struction and  maintenance  of  a  4:-inch  pipe  line  across  right  of  way 
and  underneath  tracks  of  the  said  railroad  company  near  Jonesboro. 

Be  Wabash  B.  Co.  E-630,  Jan.  15,  1917,  approval  of  an  agree- 
ment with  the  Illinois  Telephone  Company  relating  to  the  construc- 
tion and  maintenance  of  a  pipe  line  across  right  of  way  and  under- 
neath tracks  of  railway  company  at  Altamont. 

Be  Wabash  B.  Co.  E-^35,  Jan.  15,  1917,  approval  of  an  agree- 
ment with  the  Illinois  Telephones  Company  relating  to  the  construc- 
tion and  maintenance  of  oil  pipe  line  across  right  of  way  and  under- 
neath tracks  of  railway  company  at  Worden. 

Be  Cleveland,  C.  C.  &  St.  L.  B.  Co.  E-634,  Jan.  15, 1917,  approval 
of  an  agreement  with  the  Bloomington  &  Normal  Bailway  &  Light 
Company  relating  to  the  construction  and  maintenance  of  a  pipe 
line  for  the  purpose  of  conveying  steam  across  right  of  way  and 
underneath  tracks  of  the  railroad  company  in  Madison  street,  Bloom- 
ington. 

Be  Chicago,  M.  &  St.  P.  B.  Co.  B-651,  Feb.  IJB,  1917,  approval 
of  an  agreement  relating  to  the  construction  and  maintenance  of  a 
4-inch  drain  pipe  line  across  a  portion  of  right  of  way  of  railway 
company's  tracks  in  Cook  county. 

Be  Chicago  &  N".  W.  B.  Co.  E-650,  Feb.  12,  1917,  approval  of  an 
agreement  relating  to  the  construction,  maintenance  and  use  of 
two  2-inch  iron  pipe  lines  to  be  located  over,  and  partially  across 
right  of  way  of  railway  compan/s  tracks  at  Des  Plaines. 

Be  Xew  York  C.  B.  Co.  E-666,  Feb.  12,  1917,  approval  of  an 
agreement  relating  to  the  construction,  maintenance  and  use  of  a 
6-inch  pipe  line  for  the  purpose  of  conveying  water  across  right  of 
way  and  underneath  tracks  of  the  Indiana  Harbor  Belt  Bailroad 
Company  in  the  village  of  Burnham. 

Be  Chicago,  M.  &  St.  P.  B.  Co.  E-665,  Feb.  12,  1917,  approval 
of  an  agreement  relating  to  the  maintenance  of  a  6-inch  iron  pipe 
line  for  conducting  sewage  at  Fort  Byron. 

Be  Louisville  &  N.  B.  Co.  E^662,  Feb.  12,  1917,  approval  of  an 
agreement  relating  to  the  construction  and  maintenance  of  a  3-inch 
gas  pipe  line  on  a  portion  of  the  ri^t  of  way  of  railroad  company 
at  Belleville. 

Be  Atchison,  T.  &  S.  F.  B.  Co.  E-661,  Feb.  12,  1917,  approval 
of  an  agreement  relating  to  the  maintenance  of  two  2-inch  oil  pipe 
lines  on  right  of  way  of  the  railway  company's  tracks  at  Minonk. 
P.U.R.1917B. 
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Be  Cleveland,  C.  C.  &  St.  L.  R.  Co.  E-659,  Feb.  12,  1917,  ap- 
proval  of  an  agreement  relating  to  the  constmetion  and  maintenance 
of  a  pipe  line  across  right  of  way  and  underneath  tracks  of  railway 
company  at  East  Alton. 

Be  Cleveland,  C.  C.  &  St.  L.  B.  Co.  E-^58,  Feb.  12,  1917,  ap- 
proval  of  an  agreement  relating  to  the  construction  and  maintenance 
of  one  10-inch  sanitary  sewer  across  and  underneath  five  tracks  at 
Nokomis. 

Be  Wabash  B.  Co.  No.  E-645,  Feb.  12,  1917,  approval  of  an  agree- 
ment relating  to  the  construction  and  maintenance  of  a  water  main 
underneath  tracks  and  across  right  of  way  of  railway  company  at 
Mt.  Sterling. 

Be  Chicago  &  N.  W.  B.  Co.  No.  E-664,  Feb.  12,  1917,  approval 
of  an  agreement  relating  to  the  construction  and  maintenance  of  two 
2-inch  oil  pipe  lines  across  portion  of  right  of  way  and  underneath 
one  track  of  railway  company  at  Triumph. 

Be  Wabash  B.  Co.  E-644,  Feb.  12,  1917,  approval  of  agreement 
relating  to  the  construction  and  maintenance  of  a  drain  pipe  line 
upon  portion  of  right  of  way  and  imdemeath  a  side  track  of  rail- 
way company  at  Strawn. 

Be  Wabash  B.  Co.  E-669,  Feb.  12,  1917,  approval  of  an  agree- 
ment relating  to  the  construction,  maintenance  and  use  of  a  con- 
duit for  telephone  wires  across  right  of  way  and  underneath  tracks 
of  railway  company  at  Strawn. 

Be  Chicago,  B.  &  Q.  B.  Co.  E-648,  Feb.  12,  1917,  approval  of 
an  agreement  with  the  Standard  Oil  Company  relating  to  the  con- 
struction of  two  2-inch  pipe  lines  and  unloading  platform  on  prop- 
erty of  the  railroad  company  at  Princeton. 

Be  Cleveland,  C.  C.  &  St.  L.  B.  Co.  E-647,  Feb.  12,  1917,  ap- 
proval of  an  agreement  relating  to  the  construction  and  maintenance 
of  a  sewer  across  portion  of  right  of  way  of  railroad  tracks  at  Harris- 
burg. 

Be  Mobile  &  0.  B.  Co.  E-646,  Feb.  12,  1917,  approval  of  an 
agreement  relating  to  the  construction  and  maintenance  of  a  f-inch 
pipe  line  across  right  of  way  and  underneath  tracks  of  railroad 
company  at  Jonesboro. 

Be  Chicago,  M.  &  St.  P.  B.  Co.  E-653,  Feb.  12,  1917,  approval 
of  agreement  relating  to  the  maintenance  of  an  existing  sewer  and 
drainage  pipe  lines  located  in  Lake  county. 

Be  Chicago,  M.  &  St.  P.  B.  Co.  E-652,  Feb.  12,  1917,  approval 
of  an  agreement  relating  to  the  construction  and  maintenance  of 
a  conduit  across  right  of  way  and  underneath  tracks  of  railway  com- 
pany in  the  ciiy  of  Chicago. 

Rates — ^Railroads — ^Freight 

Florida,— 'Re  Louisville  &  N.  B.  Co.  Order  No.  629,  File  No. 
P.U.R.1917B. 
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3856,  Nov.  11, 1916,  order  establishing  freight  rates  on  com  between 
stations  in  Florida. 

Be  Seaboard  Air  line  R.  Co.  Order  No.  536,  File  No.  3860,  Dec. 
16,  1916,  order  establishing  rates  on  logs  between  stations  in  the 
state  of  Florida. 

Idaho, — Re  Publication  &  Filing  Tariffs,  General  Order  No.  13, 
Jan.  4,  1917,  order  directing  each  common  carrier  operating  in  state 
of  Idaho  under  regulations  of  Interstate  Commerce  Commission  as 
set  out  in  Tariff  Circular  No.  18-A,  to  enter  after  each  I.  C.  C. 
number  in  its  list  of  the  numbers  of  tariffs  of  its  own  I.  C.  C.  series, 
its  corresponding  P.  U.  C.  I.  number. 

Illinois.— Be  Chicago  G.  W.  R.  Co.  No.  6238,  Oct.  23,  1916,  ap- 
proval of  Supplement  No.  3  to  Tariff  No.  115-A,  I.  P.  U.  C.  No.  28, 
carrying  rates  on  grain  and  similar  articles  between  Chicago  and 
Clare  and  Wilkinson. 

Re  Illinois  C.  R.  Co.  No.  6247,  Oct.  23,  1916,  order  vacating  sus- 
pension order  covering  proposed  advance  of  rate  on  barley,  corn, 
oats,  rye,  and  wheat  only  as  stated  in  Supplement  No.  16  to  Tariff 
No.  1637-A,  I.  P.  U.  C.  No.  A-150. 

Re  Boyd,  T-243,  Oct.  30,  1916,  approval  of  Supplement  No.  13  to 
Circular  No.  1-M,  I.  P.  TJ.  C.  No.  30,  carrying  increase  of  rates 
on  piling  resulting  from  the  cancelation  of  rule  governing  the 
estimated  weight  where  the  actual  weight  cannot  be  ascertained. 

Re  Southern  R.  Co.  T-244,  Oct.  30,  1916,  approval  of  Joint  Coal 
Tariff  No.  11,  I.  P.  U.  C.  No.  C-50,  carrying  increase  of  rate  on 
coal. 

Re  Chicago  &  N.  W.  R.  Co.  No.  4511,  Oct.  30, 1916,  order  vacating 
suspension  order  covering  proposed  advances  of  rates  resulting  from 
changes  in  rules  and  regulations  in  Supplement  No.  20  to  Tariff 
6.  F.  D.  No.  6251-B,  I.  P.  U.  C.  No.  12. 

Carlinville  Clay  Co.  v.  St.  Louis,  S.  &  P.  R.  Co.  No.  6069,  Oct.  30, 
1916,  complaint  that  proportional  rates  of  2  cents  per  100  pounds 
on  drain  tile  as  published  in  I.  P.  U.  C.  No.  76,  is  excessive,  dis- 
missed, it  appearing  that  complainant  had  not  established  the  un- 
reasonableness of  the  proportional  rate  of  40  cents  per  ton,  minimum 
30,000  pounds,  for  transportation  of  drain  tile  from  Carlinville  to 
Anderson. 

Re  Michigan  C.  R.  Co.  No.  4297,  Oct.  30,  1916,  order  vacating 
suspension  order  covering  proposed  advances  of  rates  on  coke  in 
Supplement  No.  2  to  Tariff  G.  F.  D.  No.  9667. 

Re  Cincinnati,  I.  &  W.  R.  Co.  No.  T-245,  Nov.  10,  1916,  approval 
of  Supplement  No.  20  to  Freight  Tariff  No.  101-A,  C.  H.  &  D.,  I.  P. 
U.  C.  No.  25,  carrying  increase  of  weight  on  brick,  paving  and  build- 
ing. 

Re  Elgin,  J.  &  E.  R.  Co.  T-246,  Nov.  10,  1916,  approval  of  Sup- 
P.U.R.1917B. 
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plement  No.  32  to  TariflE  HI.  R.  C.  No.  410,  carrying  increaae  of 
minimum  weight  on  junk  in  carloads. 

Be  Vandalia  B.  Co.  T-247,  Nov.  10, 1916,  approval  of  Supplement 
No.  80  to  Freight  Tariff  No.  32-G,  being  Supplement  No.  74  to 
Tariff  I.  P.  U.  C.  No.  40,  carrying  increase  in  minimum  weight  on 
flue  lining  in  carloads. 

State  Public  Utilities  Commission  v.  Chicago,  B.  I.  &  P.  B.  Co. 
No.  3734,  Nov.  10,  1916,  order  vacating  suspension  order  covering 
proposed  advance  in  rates  on  crushed  stone  as  stated  in  Item  No. 
16a-A,  Supplement  No.  41  to  Tariff  No.  21,432-B. 

Re  Minneapolis,  St.  P.  &  S.  Ste.  M.  B.  Co.  No.  5322,  Nov.  10, 
1916,  order  permanently  suspending  suspension  order  covering  pro- 
posed advances  of  charges  for  the  use  of  live  poultry  cars,  as  stated 
in  Tariff  G.  F.  D.  No.  21,391, 1.  P.  U.  C.  No.  48. 

Re  Airy,  No.  5356,  Nov.  10,  1916,  order  vacating  suspension  order 
covering  proposed  advances  of  rates  resulting  from  changes  in  classes 
of  miscellaneous  commodities  as  stated  in  Supplement  No.  2  to 
Official  Express  Classification  No.  24,  I.  P.  U.  C.  No.  70. 

Re  Boyd,  No.  5353,  Nov.  23,  1916,  order  vacating  suspension 
order  covering  proposed  advances  of  rates  on  slag  and  cinders,  as 
stated  in  Supplement  No.  30  to  Freight  Tariff  No.  507-D,  I.  P. 
U.  C.  No.  7. 

Re  Boyd,  T-254,  Nov.  23,  1916,  approval  of  Supplement  No.  63 
to  Freight  Tariff  No.  503-C,  I.  P.  U.  C.  No.  2,  of  lUinois  lines 
carrying  increase  in  the  rate  on  spelter  from  Collinsville  and  Mills- 
boro  to  Milwaukee,  Wisconsin. 

Re  Boyd,  T-253,  Nov.  23,  1916,  order  approving  Freight  Tariff 
No.  509-A,  I.  P.  U.  C.  No.  1,  carrying  increase  in  the  rate  on 
spelter  from  La  Salle  to  Milwaukee. 

Re  Chicago  G.  W.  R.  Co.  T-249,  Nov.  23,  1916,  approval  of  Tariff 
No.  30-B,  I.  P.  TJ.  C.  No.  37,  carrying  rule  that  switching  will  not 
be  absorbed  on  live  stock  stopped  in  transit  for  inspection  on  ac- 
count of  state  or  Federal  regulations  and  switched  to  a  stock  yard  or 
place  of  inspection. 

Re  Chicago,  B.  I.  &  P.  B.  Co.  T-248,  Nov.  23, 1916,  order  approv- 
ing Supplement  No.  5  to  Freight  Tariff  No.  27,321-*A,  I.  P.  U.  C. 
No.  132,  carrying  increase  of  rates  on  screenings,  unground. 

Be  Central  City  Elevator  Co.  No.  5749,  Nov.  27,  1916,  approval 
of  proposed  rates,  rules  and  regulations  set  forth  in  rate  schedule 
I.  P.  U.  C.  No.  2,  of  the  Central  City  Elevator  Company. 

Be  Chicago,  M.  &  G.  E.  Co.  No,  5066,  Nov.  28,  1916,  order 
vacating  suspension  order  covering  proposed  advance  of  rate  on  flour 
as  stated  in  Supplement  No.  9  to  Tariff  G.  F.  D.  No.  6710, 1.  P.  U.  C. 
No.  38-F. 

Be  Baltimore  &  0.  S.  W.  B.  Co.  No.  5377,  Nov.  28,  1916,  order 
vacating  suspension  order  of  the  proposed  cancelation  of  rate  on 
P.U.RJonB. 
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coal  as  stated  in  joint  and  proportional  Freight  Tariff  Xo.  C.  T.  H. 
231-N,  I.  P.  U.  C.  No.  136. 

Be  Chicago,  B.  &  Q.  B.  Co.  No.  5378,  Nov.  28,  1916,  order  vacat- 
ing suspension  order  covering  proposed  advances  of  rates  on  various 
commodities  as  stated  in  Supplement  No.  20  to  TariflE  G.  F.  0. 
No.  6100-E,  I.  P.  XJ.  C.  No.  196. 

Be  Cameron,  T-251,  Nov.  28,  1916,  approval  of  Supplement 
No.  10  to  local  and  Jomt  Freight  Tariff  No.  100-H,  I.  P.  TT.  C. 
No.  1,  carrying  a  change  in  the  demurrage  rule  applicable  on  coal. 

Be  Chicago  G.  W.  B.  Co.  T-252,  Nov.  28,  1916,  approval  of  Sup- 
plement No.  4  to  Tariff  No.  50-D,  I.  P.  XJ.  C.  No.  34,  carrying  in- 
crease of  charge  for  dairy  products  stopped  at  Chicago  to  finish  load- 
ing or  unloading. 

Be  Chicago  &  E.  I.  B.  Co.  T-250,  Nov.  28,  1916,  an  approval 
of  Supplement  No.  19  to  Freight  Tariff  No.  1200-G,  I,  P.  IT.  C. 
No.  110,  carrying  increases  of  rates  on  coal  from  stations  on  the 
Chicago  &  Eastern  Illinois  Bailroad  to  West  Pullman. 

Be  Chicago,  B.  I.  &  P.  B.  Co.  T-253,  Dec.  3,  1916,  approval 
of  Supplement  No.  17  to  Circular  No.  B-518,  carrying  changes  in 
baggage  rules  and  excess  baggage  charges.  » 

Chicago  Live  Stock  Exch.  v.  Fox  &  I.  Union  B.  Co.  No.  5552,  Dec. 
4,  1916,  order  directing  railway  company  to  file  tariffs  providing 
rates  on  live  stock  between  Chicago  and  points  on  the  Fox  and 
Illinois  Union  Bailway.  Order  changing  schedule  of  rates  (Decem- 
ber 18,  1916). 

Be  Chicago,  B.  &  Q.  B.  Co.  No.  5380,  Dec.  6,  1916,  order  vacating 
suspension  order  covering  proposed  cancelation  of  rate  on  cinders 
from  Chicago  to  Herrin,  and  cancelation  of  rates  on  sand  and  gravel 
from  Buda,  Burnett,  and  Spring  Valley,  to  Granville,  as  stated  in 
Supplement  No.  36  to  Tariff  G.  F.  0.  No.  8350-A,  I.  P.  U.  C.  No. 
91. 

Be  Boyd,  No.  5382,  Dec.  6,  1916,  order  vacating  suspension  order 
covering  proposed  change  in  rule  governing  icing  of  refrigerator 
cars  at  Chicago  or  Corwith,  as  stated  in  Supplement  No.  3  to  Cir- 
cular No.  12-C,  I.  P.  U.  C.  No.  34. 

Be  Chicago,  B.  &  Q.  B.  Co.  No.  6383,  Dec.  6,  1916,  order  vacat- 
ing suspension  order  covering  proposed  cancelation  of  rat«s  on  vari- 
ous commodities,  as  stated  in  Supplement  No.  2  to  Tariff  G.  F.  0. 
No.  964-D,  I.  P.  U.  C.  No.  177. 

Be  Morris,  No.  5492,  Dec.  6,  1916,  order  vacating  suspension 
order  covering  proposed  advance  of  rate  on  lumber,  as  stated  in  Sup- 
plement No.  5  to  Freight  Tariff  No.  65-D,  I.  P.  U.  C.  No.  40. 

Be  Chicago,  B.  &  Q.  B.  Co.  No.  5598,  Dec.  6,  1916,  order  vacat- 
ing suspension  order  covering  proposed  cancelation  of  rate  on  coal 
as  stated  in  Supplement  No.  1  to  Tariff  G.  F.  0.  No.  10919-A, 
I.  P.  IJ.  C.  No.  135. 
P.U.R,1917B. 
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Re  Chicago  &  N.  W.  R.  Co.  T-256,  Dec.  12,  1916,  approval  of 
Supplement  No.  5  to  Tariflf  G.  F.  D.  No.  5678-H,  I.  P.  U.  C.  No. 
83,  carrpng  cancelation  of  rates  on  traveling  bags,  packed  in  cases. 

Re  Chicago  &  N.  W.  R.  Co.  No.  5241,  Dec.  12,  1916,  order  vacat- 
ing suspension  order  covering  proposed  advances  of  rates  on  grain 
products  in  Supplement  No.  1  to  TariflE  G.  F.  D.  No.  15725,  I.  P. 
U.  C.  No.  82. 

Re  Chicago,  B.  &  Q.  R.  Co.  No.  5485,  Dec.  12,  1916,  order  vacat- 
ing suspension  order  covering  proposed  advance  of  charge  for  grazing 
slieep  as  stated  in  TariflE  G.  F.  0.  No.  3250-E,  I.  P.  IT.  C.  No. 
310. 

Re  Chicago,  M.  &  C.  R.  Co.  No.  4713,  Dec.  12,  1916,  order  vacat- 
ing suspension  order  covering  proposed  advance  of  rates  on  sand  and 
gravel  in  Tariff  G.  F.  D.  No.  10032- A,  I.  P.  U.  C.  No.  71-F. 

Re  Illinois  C.  R.  Co.  No.  4697,  Dec.  12,  1916,  order  permanently 
suspending  order  covering  proposed  advances  of  rates  on  sweet 
potatoes  in  Supplement  No.  30  to  Tariff  No.  2545-P,  I.  P.  XJ.  C. 
No.  A-47. 

Re  Illinois  C.  R.  Co.  T-257,  Dec.  18,  1916,  approval  of  Supple- 
ment No.  17  to  Tariff  No.  87-E,  I.  P.  U.  C.  No.  A-5,  carrying  in 
Rule  2-C  advance  in  minimum  weight  on  iron  and  steel  articles. 

Re  Lowrey,  No.  5354,  Dec.  18,  1916,  order  vacating  suspension 
order  covering  proposed  elimination  from  inner  zone  of  Chicago 
Switching  District  of  industries  in  Illinois,  as  named  on  page  6, 
Supplement  No.  1  to  Joint  Tariff  No.  22-1, 1.  P.  XJ.  C.  No.  29. 

Re  Chicago,  B.  &  Q.  R.  Co.  No.  5691,  Dec.  18, 1916,  order  vacating 
suspension  order  covering  proposed  advance  of  rate  on  egg  case 
fillers  as  stated  in  Supplement  No.  23  to  Tariff  G.  F.  0.  No.  6100-E, 
I.  P.  U.  C.  No.  196. 

Re  Chicago,  M.  &  St.  P.  R.  Co.  No.  5424,  Dec.  29,  1916,  order 
vacating  suspension  order  covering  proposed  cancelation  of  com- 
modity rates  on  pickles,  kraut,  vinegar  and  canned  vegetables,  as 
stated  in  Supplement  No.  59  to  Tariff  G.  F.  D.  No.  3000-G,  I.  P. 
U.  C.  No.  19. 

Re  Baltimore  &  0.  C.  Terminal  R.  Co.  No.  5423,  Dec.  29,  1916, 
order  permanently  suspending  proposed  cancelation  of  rates  on 
crushed  stone,  as  stated  in  Supplement  No.  1  to  Tariff  I.  S.  No.  37. 

Re  Boyd,  No.  5493,  Jan.  3,  1917,  order  vacating  suspension  order 
covering  proposed  changes  in  rules,  regulations  and  exceptions  to 
classifications,  as  stated  in  Supplement  No.  9  to  Circular  No.  1-M, 
I.  P.  U.  C.  No.  30,  Supplement  No.  11  to  Circular  No.  1-M,  I.  P. 
U.  C.  No.  30,  and  Supplement  No.  4  to  Circular  No.  12-C,  I.  P.  IT. 
C.  No.  34,  of  Western  Trunk  Lines. 

Re  Lowrey,  No.  5487,  Jan.  3,  1917,  order  vacating  suspension 
order  covering  proposed  changes  in  terminal  charges,  rules  and  regu- 
P.U.U.1917B. 
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lations  as  stated  in  Items  3-A,  6-A,  and  185-A,  Supplement  No.  1 
to  Tariff  No.  20-H,  I.  P.  U.  C.  No.  30. 

•^  Re  Chicago,  K.  I.  &  P.  R.  Co.  No.  4777,  Jan.  3,  1917,  order 
vacating  suspension  order  covering  proposed  advance  of  charges  re- 
sulting from  establishing  a  maximum  switching  absorption  rule,  as 
stated  in  Freight  Tariff  No.  29743-H,  I.  P.  XJ.  C.  No.  121. 
^  Re  Chicago,  B.  &  Q.  R.  Co.  No.  5504,  Jan.  3,  1917,  order  vacating 
suspension  order  covering  proposed  cancelation  of  rate  on  soft  coal 
as  stated  in  Supplement  No.  1  to  Tariff  G.  F.  0.  No.  11826-A, 
I.  P.  U.  C.  No.  281. 

Re  Pennsylvania  Lines  West  of  Pittsburgh,  No.  4894,  Jan.  9, 
1917,  order  vacating  suspension  order  covering  proposed  advances  of 
minimum  weights  on  mortar-color  and  spent  oxide,  as  stated  in  Sup- 
plement No.  82  to  Tariff  G.  F.  D.  No.  32-L,  and  in  Supplement  No. 
29  to  Tariff  I.  P.  U.  C.  No.  247. 

Re  Chicago,  B.  &  Q.  R.  Co.  T-268,  Jan.  9,  1917,  approval  of  Tariff 
G.  F.  0.  No.  3250-A-l,  I.  P.  IT.  C.  No.  339,  carrying  increases  in 
charges  for  feed. 

Re  Vandalia  R.  Co.  No.  4779,  Jan.  9,  1917,  order  vacating  sus- 
pension order  covering  proposed  advances  of  rates  on  drain  tile, 
as  stated  in  Supplement  No.  36-B,  to  Freight  Tariff  No.  3820,  I. 
P.  U.  C.  No.  33,  Supplement  No.  39  to  Freight  Tariff  No.  3820, 
I.  P.  TJ.  C.  No.  33,  Supplement  No.  40  to  Freight  Tariff  No.  3820, 
I.  P.  XJ.  C.  No.  33,  and  Freight  Tariff  No.  7745,  I.  P.  U.  C.  No. 
115,  filed  by  the  Chicago  &  Eastern  Illinois  Railroad,  Freight  Tariff 
No.  351-B,  I.  P.  TJ.  C.  No.  2,  filed  by  the  Cincinnati,  Indianapolis 
&  Western  Railroad  Company,  and  Freight  Tariff  No.  36-D,  I.  P. 
U.  C.  No.  74,  filed  by  the  Vandalia  Railroad  Company,  and  Supple- 
ment No.  5  to  Tariff  I.  R.  C.  No.  309,  filed  by  the  Elgin,  Joliet  & 
Eastern  Railway  Company. 

Re  Illinois  C.  R.  Co.  No.  4800,  Jan.  16,  1917,  order  permanently 
suspending  proposed  advances  of  rates  on  sweet  potatoes  as  stated 
in  Supplement  No.  6  to  Tariff  No.  2233-1, 1.  P.  XJ.  C.  No.  A-40,  and 
Supplement  No.  31  to  Tariff  No.  6901-C,  I.  P.  XJ.  C.  No.  A-81. 

Re  Chicago,  B.  &  Q.  R.  Co.  No.  5639,  Jan.  16,  1917,  order  perma- 
nently suspending  proposed  advance  of  transfer  charge  at  Alton,  as 
stated  in  fourth  revised  page  No.  108,  to  Tariff  6.  F.  0.  No.  26-B, 
I.  P.  U.  C.  No.  10. 

Re  Illinois  Midland  R.  Co.  No.  5791,  Jan.  16,  1917,  order  perma- 
nently suspending  proposed  advance  of  carload  rate  on  all  commodi- 
ties between  Millington  and  Newark  as  stated  in  Tariff  I.  P.  XJ.  C. 
No.  1. 

Re  Illinois  Intrastate  Traffic,  No.  5716,  Jan.   18,  1917,  order 

authorizing  and  directing  specified  railroad  company  to  publish  and 

file  specified  rates,  rules  and  regulations  governing  the  reconsignment 
P.U.R.1917B. 
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of  coal,  coke  and  coal  briquettes,  applicable  on  Illinois  intrastate 
traffic. 

Ee  Chicago,  B.  &  Q.  E.  Co.  No.  4867,  Jan.  24, 1917,  order  vacating 
suspension  order  covering  proposed  advances  in  rates  on  beer  and 
com  products,  as  stated  in  Supplement  No.  33  to  TariflE  6.  F.  0. 
No.  7196-E,  I.  P.  XJ.  C.  No.  68,  and  Supplement  No.  5  to  Tariff 
G.  F.  0.  No.  7196-C,  I.  P.  U.  C.  No.  203. 

Ee  Eiver  &  Canal  Transit  Co.  T-261,  Jan.  24,  1917,  approval  of" 
Tariff  I.  P.  XJ.  C.  No.  3,  providing  for  the  nonacceptance  of  various 
articles  for  transportation. 

Ee  Wabash  E.  Co.  T~260,  Jan.  24,  1917,  approval  of  Supplement 
No.  8  to  Tariff  No.  C-10194, 1.  P.  XJ.  C.  No.  156,  carrying  increases 
of  rates  on  pig  iron. 

Ee  Chicago,  E.  I.  &  P.  E.  Co.  No.  5139,  Jan.  24,  1917,  order 
vacating  suspension  order  covering  proposed  advance  of  rate  on  grain 
in  Tariff  G.  F.  0.  No.  3662^F,  I.  P.  XJ.  C.  No.  285,  and  Supplement 
No.  36  to  Freight  Tariff  No.  18400-C,  I.  P.  XJ.  C.  No.  81,  and 
Supplement  No.  6  to  Joint  Circular  No.  114-C,  being  Supplement 
No.  6  to  I.  P.  U.  C.  No.  42. 

Ee  Chicago,  B.  &  Q.  E.  Co.  T-263,  Jan.  24,  1917,  approval  of 
item  No.  46-C,  Supplement  No.  8  to  Tariff  G.  F.  0.  No.  3662-F, 
I.  P.  XJ.  C.  No.  285,  carrying  increase  in  rate  on  poultry  or  pigeon 
feed,  not  medicated  or  condimental. 

Ee  Illinois  C.  E.  Co.  No.  4842,  Jan.  24,  1917,  order  vacating 
suspension  order  covering  proposed  advances  of  rates,  resulting  from 
discontinuation  of  certain  refrigerator  service,  as  stated  in  Supple- 
ment No.  2  to  Tariff  No.  1723-.H,  I.  P.  TJ.  C.  No.  A-176. 

Ee  Boyd,  No.  5556,  Jan.  24,  1917,  order  permanently  suspending 
proposed  advances  of  rates  on  asphalt  and  petroleum  products,  as 
stated  in  Supplement  No.  27  to  Freight  Tariflt  No.  511,  L  P.  TJ.  C. 
No.  12,  of  the  Illinois  lines. 

Ee  Boyd,  No.  4841,  Jan*  24,  1917,  order  permanently  suspending 
suspension  order  covering  proposed  advances  of  rates  on  cotton  and 
cotton  linters,  as  stated  in  Supplement  No.  52  to  Freight  Tariff 
No.  503-C,  I.  P.  XT.  C.  No.  2,  of  Illinois  Lines. 

Ee  Chicago,  E.  I.  &  P.  E.  Co.  No.  5547,  Jan.  24,  1917,  order 
vacating  suspension  order  covering  proposed  advance  of  rate  on 
brick  as  stated  in  Supplement  No.  3  to  Freight  Tariff  No.  27321-A, 
I.  P.  U.  C.  No.  132. 

Ee  Chicago,  B.  &  Q.  E.  Co.  No.  5548,  Jan.  24, 1917,  order  vacating 
suspension  order  covering  proposed  cancelation  of  coal  rates,  as 
stated  in  local,  joint  and  proportional  Freight  Tariff  G.  P.  0.  No. 
816-G,  I.  P.  XJ.  C.  No.  315. 

Ee  Elgin,  J.  &  E.  E.  Co.  No.  5549,  Jan.  24,  1917,  order  vacating 
suspension  order  covering  proposed  cancelation  of  rates  on  gravel, 
P.U.R.1917B. 
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slag^  cinders  and  torpedo  sand,  as  stated  in  Supplement  No.  1  to 
Freight  Tariff  No.  12, 1.  P.  IT.  C.  No.  122. 

Re  Boyd,  No.  5351,  Jan.  31,  1917,  order  permanently  suspending 
proposed  advances  of  rates  for  transportation  of  sand,  gravel  and 
crushed  stone,  as  stated  in  Supplement  No.  22  to  Freight  Tariff 
No.  50^B,  I.  P.  XJ.  C.  No.  6. 

Ee  Lowrey,  No.  5628,  Jan.  31,  1917,  order  Tacating  suspension 
order  covering  proposed  change  in  list  of  industries  in  the  Chicago 
District,  as  stated  in  Supplement  No.  2  to  Joint  Tariff  No.  22-1, 
I.  P.  XJ.  C.  No.  29. 

Ee  Boyd,  No.  4860,  Jan.  31, 1917,  order  vacating  suspension  order 
covering  proposed  advances  of  rates  resulting  from  certain  changes 
in  rules,  regulaticms  and  exceptions  to  classifications  in  Circular  No. 
1-M,  I.  P.  U.  C.  No.  30  of  Western  Trunk  Lines. 

Re  Cleveland,  C.  C.  &  St.  L.  R.  Co.  No.  4890,  Feb.  6,  1917, 
order  vacating  suspension  order  covering  proposed  advances  of  rates 
on  brick  in  Supplement  No,  13  to  joint,  local  and  proportional 
Freight  Tariff  No.  1101-C,  I.  P.  IT.  C.  No.  29. 

Ee  Atchison,  T.  &  S.  F.  R.  Co.  No.  4413,  Feb.  6,  1917,  order 
vacating  suspension  order  covering  proposed  advances  of  rates  in 
rules  Nos.  10  and  90,  Tariff  No.  10265-B,  I.  P.  IT.  C.  No.  68. 

Re  Chicago,  B.  &  Q.  R.  Co.  T-266,  Feb.  6,  1917,  approval  of 
Supplement  No.  47,  to  Tariff  G.  F.  0.  No.  6100-C,  L  P.  TJ.  C*  No, 
66,  carrying  increase  in  rates  on  pig  iron. 

Re  Illinois  C.  R.  Co.  T-265,  Feb.  6, 1917,  approval  of  Supplement 
No.  1  to  Freight  Tariff  No.  12743-A,  I.  P.  U,  C.  No.  A-194,  carry- 
ing cancelation  of  rates  applying  on  carload  frei^t. 

Re  Wabash  R.  Co.  No.  5064,  Feb.  6,  1917,  order  vacating  suspen- 
sion order  covering  proposed  advances  upon  brick  in  Supplement  No. 
39  to  Freight  Tariff  No.  5400,  I.  P.  U.  C.  No.  48,  in  Supplement 
No.  76  to  Tariff  No.  C-10207. 

Re  Pennsylvania  Co.  No.  4954,  Feb.  6,  1917,  order  vacating  sus- 
pension order  covering  proposed  advances  of  rate,  resulting  from 
restriction  placed  upon  the  use  of  insulated  cars  within  the  Chicago 
District  as  stated  in  Supplement  No.  7  to  Tariff  I.  P.  U.  C.  F-245. 

Re  Louisville  ft  N.  R.  Co.  No.  5667,  Feb.  12, 1917,  order  vacating 
suspension  order  covering  proposed  advances  of  certain  class  rates 
as  stated  in  Supplement  No.  42  to  St.  Louis  Division  Local  Tariff 
No.  3. 

Re  Aurora,  E.  &  C.  R.  Co.  No.  4955,  Feb.  19,  1917,  suspension 
of  proposed  advances  of  class  rates  in  Tariff  Q,  F,  0.  No.  7,  I.  P. 
U.  C.  No.  14,  vacated. 

Re  Chicago  G.  W.  R.  Co.  T-267,  Feb.  19,  1917,  Supplement  No. 
2  to  Tariff  No.  30-B,  I.  P.  U.  C.  Xo.  37,  allowed  to  become  effective. 

Re  Cliicago  &  A.  R.  Co.  T^268,  Feb.  19,  1917,  Supplement  No. 
7  to  Tariff  Nq.  2-D,  I.  P,  U.  C.  No.  222,  allowed  to  become  effective. 
P.U.R.1917B.  70 
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Be  Chicago  &  A.  R.  Co.  T-269,  Feb.  19,  1917,  Supplement  No. 
20  to  Tariflf  No.  1007-A,  I.  P.  XJ.  C.  Xo.  62,  allowed  to  become 
eflfective. 

Re  IlUnois  Traction  System,  T-270,  Feb.  19,  1917,  Freight  TariflE 
No.  480,  I.  P.  TJ.  C.  No.  113,  allowed  to  become  effective. 

Re  Aurora,  B.  &  C.  R.  Co.  No.  5661,  Feb.  19,  1917,  suspensicm 
of  proposed  cancelation  of  miscellaneous  rates  on  sand,  gravel,  dirt, 
and  coal  between  various  points  on  the  Aurora,  Elgin  &  Chicago 
Railroad  Company,  stated  in  Tariff  G.  F.  0.  No.  8,  I.  P.  TJ.  C.  No. 
22,  vacated. 

Re  Bill  S.  B.  line,  No.  5666,  Feb.  19, 1917,  permanent  suspension 
of  proposed  advance  of  rate  on  automobiles,  and  cancelation  of  rates 
on  iron  and  steel  articles,  between  Chicago  &  Waukegan,  Illinois 
stated  in  Supplement  No.  3  to  Tariff  G.  F.  D.  No.  14,  being  Supple- 
ment  No.  to  I.  P.  XJ.  C.  No.  1. 

Re  Vandalia  R.  Co.  No.  5008,  Feb.  20,  1917,  suspension  of  pro- 
posed advances  in  rates  on  grain  and  grain  products  in  Supplement 
No.  19  to  Freight  Tariff  No.  63-A,  I.  P.  XJ.  C.  No.  62,  suspended. 

Re  Chicago,  R.  I.  &  P.  R.  Co.  T-273,  Feb.  20,  1917,  Supplement 
No.  18  to  Freight  Tariff  No.  21432-D,  I.  P.  U.  C.  No.  125,  allowed 
to  become  effective. 

Re  Illinois  Lines,  No.  5351,  Feb.  20,  1917,  permanent  suspension 
and  cancelation  of  proposed  advances  of  rates  for  the  transportation 
of  sand,  gravel  and  crushed  stone,  stated  in  Supplement  No.  22  to 
Freight  Tariff  No.  504-B,  I.  P.  XJ.  C.  No.  6. 

Be  Baltimore  &  0.  S.  W.  R.  Co.  No.  6181,  Feb.  20, 1917,  permanent 
suspension  and  annulment  of  the  portion  of  Supplement  No.  38 
to  local  and  proportional  Freight  Tariff  No.  H  2320-A,  I.  P.  XJ. 
C.  No.  61,  and  Supplement  No.  42  to  local,  joint  and  proporticmal 
Freight  Tariff  No.  H  2176-E,  I.  P.  XJ.  C.  No.  49. 

Re  Chicago  &  N.  W.  R.  Co.  No.  5065,  Feb.  20,  1917,  suapension 
covering  proposed  cancelation  of  rate  on  gums  between  Chicago  and 
South  Elgin,  Illinois,  in  Fourth  Revised  Page  No.  46,  Tariff  6. 
F.  D.  No.  7100-G,  I.  P.  U.  C.  No.  65,  vacated. 

Re  Louisville  &  N.  R.  Co.  No.  4966,  1st  Supplemoital  No.  4965, 
Feb.  20,  1917,  suspension  of  proposed  advances  of  rates  on  coke  in 
Supplement  No.  34  to  Tariff  G.  F.  0.  No.  1890,  being  Supplement 
No.  12  to  Tariff  I.  P.  XJ.  C.  No.  8,  and  rates  on  coal  and  coke  in 
Supplement  No.  35  to  Tariff  G.  F.  0.  No.  1890,  being  Supplement 
No.  13  to  Tariff  I.  P.  XJ.  C.  No.  6,  suspended;  order  directing  that 
the  amount  charged  for  the  transportation  of  6oke  between  the  points 
involved  should  not  exceed  the  amount  that  would  accrue  under  the 
maximum  distance  tariff  and  minimum  weight  prescribed  by  the 
Commission. 

Howard  &  C.  Co.  v.  Chicago  &  E.  I.  R.  Co.  No.  4522,  Feb.  20, 
1917,  company  ordered  to  establish  through  carload  and  less  than 
P.U.R.1917B. 
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carioad  class  rates  applicable  on  groceries  between  Mt.  Yemon, 
Illinois  and  Herrin,  Illinois. 

Be  Illinois  C.  R.  Co.  T-275,  Feb.  20,  1917,  revised  page  113, 
Tariff  No.  1-C,  I.  P.  TJ.  C.  No.  A-1,  allowed  to  become  effective. 

Re  Wabash  R.  Co.  T-274,  Feb.  20,  1917,  Supplement  No.  79  to 
Tariff  No.  B-5000,  being  Supplement  No.  78  to  I.  P.  U.  C.  No. 
9,  allowed  to  become  effective. 

Re  New  York  C.  R.  Co.  No.  6328,  Feb.  26,  1917,  order  vacating 
suspension  order  covering  proposed  advances  of  rates  on  stone,  as 
stated  in  Supplement  No.  17  to  Tariff  G.  F.  0.  No.  786-B,  I.  P. 
U.  C.  L.  S.  No.  72. 

Re  Mobile  &  0.  R.  Co.  T-277,  Feb.  26,  1917,  approval  of  Supple- 
ment No.  6  to  freight  Tariff  No.  10375, 1.  P.  TT.  C.  No.  37,  carrying 
increase  of  rate  on  coal. 

Re  Cleveland,  C.  C.  &  St.  L.  R.  Co.  T-278,  Feb.  26, 1917,  approval 
of  Supplement  No.  10  to  joint  and  local  Freight  Tariff  No.  695, 
I.  P.  U.  C.  No.  24,  carrying  cancelation  of  class  rates  from  Danville 
to  Bronson. 

Re  Illinois  Traction  System,  T-279,  Feb.  26,  1917,  approval  of 
Supplement  No.  1  to  freight  Tariff  No.  458,  I.  P.  XJ.  C.  No.  110, 
■carrying  cancelation  of  rates  on  canned  goods  from  Peoria  to  Decatur 
and  Springfield. 

Re  Wabash  R.  Co.  No.  5994,  Feb.  26,  1917,  order  vacating  suspen- 
sion order  covering  proposed  advance  of  rate  on  coal,  as  stated  in 
Supplement  No.  1  to  Tariff  No.  B-13831, 1.  P.  U.  C.  No.  174. 

Re  New  York  C.  R.  Co.  No.  5026,  Feb.  26,  1917,  order  vacating 
suspension  order  covering  proposed  advances  of  rates  on  stone,  as 
stated  in  Supplement  No.  14,  to  Tariff  G.  F.  0.  No.  786-B,  I.  P. 
U.  C.  L.  S.  No.  72. 

Re  Chicago  &  A.  R.  Co.  T-285,  Feb.  26,  1917,  approval  of  Tariff 
No.  1000-F,  I.  P.  TJ.  C.  No.  157,  carrying  cancelation  of  various 
rates  on  coal. 

Re  Illinois  Traction  System,  T-283,  Feb.  26,  1917,  approval  of 
Freight  Tariff  No.  34-C,  I.  P.  U.  C.  No.  5,  carrying  cancelation  of 
special  commodity  rate  on  beer  from  Springfield  to  Thayer. 

Re  Chicago,  R.  I.  &  P.  R.  Co.  T-280,  Feb.  26,  1917,  approval  of 
Supplement  No.  32,  to  freight  Tariff  No.  15386-A,  I.  P.  U.  C.  No. 
7,  carrying  increase  of  rate  on  petroleum  oil  and  products. 

Re  Chicago  &  N.  W.  R.  Co.  No.  5737,  Feb.  26, 1917,  order  vacating 
suspension  order  covering  proposed  cancelation  of  rates  on  soft  coal, 
as  stated  in  Supplement  No.  28  to  Tariff  6.  F.  D.  No.  13125-B. 

Re  Wabash  R.  Co.  No.  5686,  Feb.  26, 1917,  order  vacating  suspen- 
sion order  covering  proposed  elimination  of  the  St.  Louis  South- 
western Railway  Company  as  a  participating  carrier,  as  stated  in 
Supplement  No.  19  to  Tariff  No.  F-9399,  I.  P.  U.  C.  No.  71. 

Re  Illinois  C.  B.  Co.  No.  5837,  Feb.  26,  1917,  order  vacating 
P.U.R.1917B. 
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suspension  order  covering  proposed  advance  of  rate  on  hay,  as  stated 
in  Supplement  No.  55  to  Tariff  No.  6869-D,  I.  P.  XJ.  C.  No.  A-7d. 

Ee  Wabash  B.  Co.  T-271,  Feb.  26,  1917,  approval  of  Supplement 
No.  21  to  Tariff  No.  P-9399,  I.  P.  U.  C.  Na  71,  carrying  elimina- 
tion of  Yandalia  Bailroad  Company  as  a  delivering  carrier  of  grain 
products,  from  Decatur  and  Springfield  to  EiBSngham. 

Re  Minneapolis,  St.  P.  &  S.  Ste.  M.  R.  Co.  T-272,  Feb.  26,  1917, 
approval  of  Supplement  No.  10  to  Tariff  G.  F.  D.  No.  16940,  I. 
P.  XT.  C,  No.  18,  carrying  increase  in  the  rate  on  milk  (except  con- 
densed), buttermilk,  skim  milk  and  sour  milk. 

Re  Chicago,  M.  &  St.  P.  R.  Co.  No.  5169,  Feb.  26,  1917,  order 
vacating  suspension  order  covering  proposed  advances  of  rates  on 
coal,  as  stated  in  Supplement  No.  11  to  Tariff  G.  PTD.  No.  10800-B. 

Re  Boyd,  No.  5236,  Feb.  26,  1917,  order  vacating  suspension  order 
covering  proposed  advances  of  rates  resulting  from  cancelation  of 
commodity  rate  on  junk,  also  cancelation  of  rate  on  pickles,  kraut, 
vinegar,  and  canned  vegetables,  as  stated  in  Supplement  No.  46 
to  Freight  Tariff  No.  509-A  of  Illinois  Lines,  I.  P.  U.  C.  No.  1. 

Re  Boyd,  No.  5995,  Feb.  28, 1917,  order  vacating  suspension  order 
covering  proposed  change  in  rule  governing  packing  requirements 
of  flour  in  small  packages,  as  stated  in  Supplement  No.  18  to  Circular 
No.  1-M,  I.  P.  U.  C.  No.  30. 

Be  Atchison,  T.  &  S.  F.  R.  Co.  No.  5848,  Feb.  28,  1917,  order 
permanently  suspending  proposed  change  in  rule  covering  dipping 
of  live  stock  in  transit,  as  stated  in  Circular  No.  2030-N,  I.  P.  U.  C- 
No.  89. 

Re  Chicago,  B.  &  Q.  B.  Co.  No;  5093,  Feb.  28, 1917,  order  vacating 
suspension  order  covering  proposed  advances  of  rates  restdting  from 
cancelation  of  certain  coal  rates  as  stated  in  Supplement  No.  33 
to  Tariff  G.  F.  0.  No.  525-D,  I.  P.  U.  C.  No.  13. 

Be  Chicago  &  N.  W.  B.  Co.  T-282,  Feb.  28,  1917,  approval  of 
Tariff  G.  F.  D.  No.  14810-A,  I.  P.  XT.  C.  No.  101,  carrying  increase 
of  rate  on  salt. 

Be  Atchison,  T.  &  S.  F.  B.  Co.  No.  4961,  Feb.  28,  1917,  order 
vacating  suspension  order  covering  proposed  advance  of  freight  rates 
resulting  from  cancelation  of  through  rates  in  connection  with  the 
Litchfield  &  Madison  Bailway. 

Ee  Elgin,  J.  &  E.  R  Co.  No.  5781,  Feb.  28,  1917,  order  vacating 
suspension  order  covering  proposed  advance  of  rate  on  ice,  as  stated 
in  Freight  Tariff  No.  29-A,  I.  P.  U.  C.  No.  131. 

Be  St.  Louis,  I.  M.  &  S.  B.  Co.  No.  5291,  Feb.  28,  1917,  order 
vacating  suspension  order  covering  proposed  advances  of  rates,  result- 
ing from  the  cancelation  of  the  commodity  rates  on  boots,  shoes,  and 
leather  shoe  findings,  in  Supplement  No.  33  to  Freight  Tariff  No. 
400-D,  I.  P.  XJ.  C.  No.  3. 

Be  New  York  0.  B.  Co.  No.  5243,  Feb.  28,  1917,  order  vacating 
P.U.R.1917B. 
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suspension  order  covering  proposed  advances  of  rates,  resulting  from 
changes  in  rules  and  regulations  governing  the  tran^x>riati(»i  of 
baggage^  as  stated  in  varied  specified  tariffs. 

Be  Chicago  &  E.  I.  B.  Co.  No.  636)^,  Feb.  28, 1917,  order  vacating 
suspension  order  covering  proposed  advance  of  minimum  weight 
on  hay,  as  stated  in  Supplement  No.  6  to  Freight  Tariff  No.  1B75-B, 
I.  P.  U.  C.  No.  13. 

Be  Pittsburgh,  C.  C.  &  St.  L.  E.  Co.  No.  6778,  Feb.  28,  1917. 
order  vacating  suspension  order  covering  proposed  change  in  rule 
governing  minimum  weights  on  coal  as  stated  in  Supplement  No. 
7  to  Tariff  I.  P.  XJ.  C.  P.  271. 

Be  Boyd,  No.  5412,  Feb.  28, 1917,  order  vacating  suspension  order 
covering  proposed  change  in  minimum  weight  on  cereal  products, 
as  stated  in  Supplement  No.  6  to  Circular  No.  1-M,  I.  P.  TJ.  C. 
No.  30. 

Be  Chicago,  M.  &  St.  P.  B.  Co.  No.  5288,  Feb.  28,  1917,  order 
vacating  suspension  order  covering  proposed  advanoes  of  rates  on 
ice,  as  stated  in  Supplement  No.  17  to  Tariff  G.  F.  D.  No.  176-C, 
I.  P.  U.  C.  No.  7. 

Illinois  Asso.  of  Ice  Cream  Mfrs.  v.  Adams  Exp.  Co*  No.  2597, 
Be  American  Exp.  Co.  No.  5067,  and  Be  Adams  Exp.  Co.  1st  Supp. 
5067,  Feb.  28,  1917,  order  vacating  suspension  order  covering  pro- 
posed advances  of  charges  on  returned  ice  cream  empties,  as  stated  in 
Supplemeat  No.  1  Tariff  P.  U.  C.  111.  No.  62,  of  American  Express 
Company,  Supplement  No.  7  to  Local  Commodity  Tariff  No.  269-B, 
I.  P.  U.  C.  No.  16  of  Wells,  Fargo  &  Company,  Express,  and  Supple- 
ment No.  3  to  Tariff  I.  P.  TJ.  C.  No.  20,  of  Adams  Express  Company. 

Indiana.— Re  Indiana  Intrastate  Traffic,  No»  2311,  Nov.  25y  1916, 
order  vacating  suspension  order  applying  on  oommodily  rates  on 
paper. 

Be  Indiana  Intrastate  Traffic,  No.  2683,  Dec.  22^  1916,  order 
vacating  suspension  order  covering  Supplement  No.  48  to  I.  B.  C. 
No.  199,  advancing  rates  on  brick  from  Veedersburg  to  Noblesville. 

Be  Lake  Erie  &  W.  B.  Co.  No.  2598,  Dec.  22, 1916,  order  directing 
railroad  ccHnpany  to  protect  rates  of  53  cents  per  ton  on  forty-nine 
cars  of  sand  and  gravel  from  Beesons  to  Strawns. 

Be  Indiana  Intrastate  Traffic,  No.  2606,  Dec.  22,  1916,  order  va- 
cating suspension  order  covering  Supplement  No.  12  to  I.  B.  G.-GG 
No.  43  insofar  as  it  relates  to  all  other  items  except  Item  1,  page  28, 
in  which  the  effective  date  is  postponed  to  February  1,  1917. 

Be  Indiana  Intrastate  Traffic,  No.  2600,  Dec.  22,  1916,  order 
vacating  suspension  order  covering  specified  tariff  of  the  Lake  Erie 
&  Western  Bailroad  Company  canceling  rates  on  sand  and  gravel 
from  Muncie,  Denver,  Oxford,  Miami  and  Eaton  to  various  points 
in  Indiana. 

Loiimana, — Police  Jury  v.  Illinois  C.  B.  Co.  Order  Nos.  2058, 
P.U.R.1917B. 
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2546,  Dec.  6,  1916,  order  reducing  rates  on  sand,  gravel,  shells  and 
crushed  stone. 

Truck  Farmers  &  Growers  v.  Illinois  C.  R.  Co.  No.  255^,  Jan.  16, 
1917,  order  establishing  rate  on  manure  from  New  Orleans  to  Tam- 
gipahoa. 

Re  Arkansas,  L.  &  M.  R.  Co.  No.  2582,  Order  No.  2064,  Jan.  18, 
1917,  order  requiring  applicant  to  file  with  commission  all  the  pro- 
posed commodity  rates,  in  order  that  said  rates  may  be  given  due 
consideration  in  connection  with  the  readjustment  of  rates  between 
Louisiana  points,  except  Mississippi  River  crossings.  Order  direct- 
ing rates  to  be  filed  within  45  days  (January  19,  1917). 

Putnam  &  Norman  v.  Louisiana  R.  &  Nav.  Co.  No.  2554,  Order 
No.  2065,  Jan.  19,  1917,  order  requiring  the  Louisiana  Railway  & 
Navigation  Company  to  cease  from  charging  a  higher  rate  than 
$25  per  car  on  cattle  from  Kleinpeter  Station  to  New  Orleans. 

Lake  Charles  Rice  Mill.  Co.  v.  Louisiana  Western  R.  Co.  No.  2367, 
Order  No.  2067,  Jan.  26,  1917,  order  estaWishing  rates  for  the 
transportation  of  rough  and  clean  rice  by  railroads  between  points 
in  Louisiana.     Order  rescinded  (February  9,  1917). 

Maine.— Re  Grand  Trunk  R.  System,  R.  R.  No.  208,  Oct.  18, 
1916,  approval  of  Tariff  M.  P.  TJ.  C.  No.  F-65,  carrying  rates  on 
cider  apples  in  carloads  from  Maine  stations  to  Portland. 

Re  Bangor  &  A.  R.  Co.  R.  R.  No.  211,  Nov,  7, 1916,  order  granting 
permission  to  put  in  force  Supplement  No.  2  to  P.  U.  C.  No.  3 
on  less  than  statutory  notice. 

Re  Grand  Trunk  R.  System,  R.  R.  No.  213,  Nov.  17,  1916,  order 
establishing  a  freight  tariff  on  pulpwood. 

Re  Maine  C.  R.  Co.  R.  R.  No.  219,  Dec.  15,  1916,  approval  of 
Supplement  No.  1  to  M.  P.  XJ.  C.  No.  644,  establishing  cars  and 
commodity  rates  applying  between  the  specified  point  "and  Maine. 

Re  Bangor  &  A.  R.  Co.  R.  R.  No.  221,  Jan.  4,  1917,  order  estab- 
lishing rate  of  5^  cents  per  100  pounds  on  spool  bars  in  carloads, 
from  Patten  to  Adams  Siding. 

Re  CoUyer,  R.  R.  No.  221.1,  Jan.  17,  1917,  order  putting  in  force 
a  Supplement  to  M.  P.  U.  C.-O.  C.  44,  amending  the  effective  dates 
of  uniform  live  stock  contract  as  shown  in  said  Classification  No.  44. 

Re  CoUyer,  R.  R.  No.  223,  Jan.  24,  1917,  order  granting  permis- 
sion to  put  in  force  the  Supplement  to  M.  P.  TJ.  C.-O.  C.  No.  44, 
to  correct  cancelation  notices  and  certain  typographical  errors  appear- 
ing therein. 

Re  Collyer,  R.  R.  No.  225,  Jan.  31, 1917,  order  granting  permission 
to  put  in  force  a  Supplement  to  M.  P,  U.  C.-O.  C.  No.  44,  amending 
effective  dates  of  certain  items  contained  therein. 

Re  Maine  C.  R.  Co.  R.  R.  No.  226,  Feb.  5,  1917,  approval  of 
Tariff  M.  P.  TJ.  C.  No.  P-462,  establishing  rates  on  milk  and  cream 

in  milk  or  refrigerator  cars. 
P.U.R.1917B. 
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Be  Bangor  &  A.  E.  Co.  E.  B.  226.1,  Feb.  8,  1917,  approval  of 
Supplement  No.  6  to  Tariflf  P.  XT.  C.  No.  22,  covering  rates  on  pota- 
toes, seed  and  storage. 

Michigan.— Fletcher  Paper  Co.  v.  Detroit  ft  M.  B.  <!o.  I.  &  S. 
Docket  932,  Feb.  1,  1917,  rate  of  1  per  cent  per  100  pounds  with 
minimum  load  of  50,000  poimds  except  where  a  car  of  less  capacity 
is  furnished  when  the  marked  capacity  of  such  car  shall  govern  rates 
for  the  transportation  of  petitioner's  shipments  of  wood  pulp  between 
Alpena  and  Fletcher^s  Dam. 

Mississippi.— Re  I.  C.  ft  Y.  &  M.  B.  B.  Co.  No.  4334,  Oct.  4, 1916, 
order  denying  petition  to  adopt  for  application  in  Mississippi  the 
descriptions  and  ratings  of  the  Southern  Classification  upon  fresh 
vegetable. 

Commission  v.  All  Bailroads,  No.  4358,  Dec.  5,  1916,  order  estab- 
lishing rates  on  arsenic,  caustic  soda,  sal  soda  and  tar. 

Missouri.— Kmi  Beith  Shoe  Co.  v.  Missouri  P.  B.  Co.  (1916) 
4  Mo.  P.  S.  C.  B.  223,  order  establishing  rate  of  36  cents  per  100 
pounds  on  boots  and  shoes,  less  than  carloads,  from  Carthage  to  St. 
Louis,  subject  to  ordinary  tariff  conditions  relative  to  packing. 

Be  Bates  on  Coal,  Case  No.  1034,  Nov.  6,  1916,  authority  to  iq- 
crease  rates  on  coal,  carloads,  on  intrastate  shipments  where  the 
interstate  route  is  shorter. 

Be  St.  Louis-San  Francisco  B.  Co.  Case  No.  1156,  Feb.  6,  1917, 
application  for  authority  to  exempt  coal  traffic  from  Liberal,  Mis- 
souri, to  Springfield,  Missouri,  and  intermediate  points,  from  rail- 
road and  warehouse  Commission's  maximum  Freight  Schedule  No. 
1,  granted  and  new  schedule  authorized. 

Nebraska.— He  Chicago,  B.  &  Q.  B.  Co.  Application  No.  2901, 
Sept.  16,  1916,  order  establishing  rates  on  sand,  stone  and  gravel. 

Be  All  Bailroad  Cos.  Application  No.  2895,  Sept.  22,  1916,  order 
granting  authority  to  publish  rule  concerning  shipments  of  cream 
and  whey  separators,  whereby  proposed  rule  contemplates  a  reduction 
in  rates. 

Be  Missouri  P.  B.  Co.  Application  No.  2900,  Sept.  22,  1916, 
order  establishing  rates  on  buttermilk  from  Omaha  to  Falls  City. 

Be  Chicago,  B.  ft  Q.  B.  Co.  Application  No.  2917,  Oct.  7,  1916, 
order  amending  item  No.  23285,  C.  B.  &  Q.  G.  F.  0.  No.  5000-B 
by  the  addition  of  rates  on  cull  apples. 

Be  Chicago,  B.  ft  Q.  B.  Co.  Informal  Complaint  No.  4245,  Oct. 
12,  1916,  order  directing  the  cancelation  of  item  No.  152  of  Supple- 
inent  No.  1  to  C.  B.  ft  Q.  G.  F.  C.  No.  3662-F  applying  upon 
shipments  of  grain  between  stations  within  the  state  of  Nebraska. 

Be  Union  P.  B.  Co.  Application  No.  2931,  Oct.  25,  1916,  order 
authorizing  the  publication  of  certain  rates  on  sugar  beets  in  carloads. 
Order  changing  effective  date  (December  12,  1916). 

Be  Union  P.  B.  Co.  Application  No.  2938,  Nov.  7,  1916,  order 
P.U.R.1917B. 
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amending  item  6  U.  P.  G.  F.  0.  1053,  to  provide  for  blending  flour 
in  transit. 

Re  Missouri  P.  B.  Co.  Application  No.  2925,  Nov.  10,  1916,  order 
authorizing  the  amendment  of  tariff  series  1275,  providing  for  a 
rate  of  8  cents  per  100  pounds  on  vinegar. 

Be  Chicago,  B.  &  Q.  B.  Co.  Application  No.  2940,  Nov.  10,  1916, 
.  order  amending  item  80  C.  B.  &  Q.  G.  F.  0.  11677-A,  to  provide  a 
rate  of  3^  cents  on  sand. 

Be  Union  P.  B.  Co.  Application  No.  2967,  Dec.  7,  1916,  order 
granting  authority  to  amend  section  21,  rule  18,  paragraph  C  of 
Circular  44-1916  and  section  24,  rule  21,  paragraphs  A,  C  &  D 
of  Circular  44-1916,  XJ.  P.  General  baggage  tariff  relating  to  bicycles, 
public  entertainment  paraphernalia,  etc. 

Be  Chicago,  B.  &  Q.  B.  Co.  Application  No.  2963,  Dec.  7,  1916, 
order  authorizing  amendment  of  Tariff  177-B  paragraph  C,  rule 
18,  section  4,  relating  to  baggage  regulation,  and  rule  21,  section  4, 
for  the  addition  of  one  exception. 

Be  Union  P.  B.  Co.  Application  No.  2958,  Dec.  12,  1916,  order 
authorizing  an  amendment  to  item  1270  U.  F.  C.  F.  0.  1130, 
relating  to  the  overloading  of  cars. 

Be  Chicago,  B.  &  Q.  E.  Co.  Application  No.  2990,  Jan.  17,  1917, 
order  amending  item  60  C.  B.  &  Q.  6.  F.  0.  11678-A,  by  providing 
a  rate  of  3  cents  per  hundred  on  ice. 

Be  Chicago,  B.  I.  &  P.  B.  Co.  Application  No.  2973,  Jan.  27, 1917, 
order  granting  authority  to  amend  local  and  joint  tariff  of  excess 
baggage  and  storage  charges  and  baggage  rules. 

Be  Missouri  P.  E.  Co.  Application  No.  3000,  Jan.  27,  1917,  order 
granting  authority  to  publish  in  Supplement  to  M.  P.  Tariff  No. 
1240  a  commodity  rate  of  4^  cents  per  hundred  on  cord  wood. 

Be  Chicago,  B.  I.  &  P.  B.  Co.  Application  No.  2843,  Jan.  27, 
1917,  order  approving  of  schedule  of  short  line  mileages  between 
points  in  Nebraska  to  be  published  in  Tariff  No.  11994. 

Be  Chicago,  B.  &  Q.  B.  Co.  Application  No.  3015,  Feb.  14,  1917, 
authority  to  apply  live  stock  rates  from  Central  City  to  South  Omaha 
on  shipments  arising  at  Hord  Siding  destined  to  South  Omaha, 
and  to  amend  C.  B.  &  Q.  G.  F.  0.  No.  6200-A,  by  providing  this 
item  under  Index  No.  648^. 

Be  M.  P.  B.  Co.  Application  No.  3020,  Feb.  14,  1917,  authority 
granted  to  amend  M.  P.  Tariff  1392,  by  providiiig  that  shipments 
of  cordwood  between  M.  P.  points  in  Nebraska  shall  take  the  same 
rates  as  lumber,  also  authorizing  cancelation  of  previous  commodity 
rate  of  4J  cents  per  cwt.  on  cordwood,  carloads,  from  Louisville 
to  Omaha  and  South  Omaha,  Nebraska. 

Be  Union  P.  B.  Co.  Application  No.  3003,  Feb.  17,  1917,  company 
authorized  to  establiflh  rates  from  Omaha  to  Gering,  Nebraska,  rates 
on  bags,  burlap,  gimmy  or  jute;  bagging,  burlap,  gmmy  or  jute, 
P.U.R.1917B. 


Digitized  by 


Google 


APPENDIX.  1113 

minimum  weight,  ^0,000  pounds,  35  cents  per  cwt ;  on  bags,  cotton, 
minimum  weight,  30,000  pounds,  45  cents  per  cwt. 

Be  Chicago,  B.  &  Q.  B.  Co.  No.  3013,  Feb.  17,  1917,  authority 
to  establish  rates  from  Omaha  to  Scottsbluff  and  Bayard,  Nebraska, 
on  bags,  burlap,  gunny  or  jute;  bagging,  burlap,  gunny  or  jute,  car- 
loads, minimum  weight  30,000  pounds,  35  cents  per  cwt.;  on  bags, 
cotton,  carload,  minimum  weight  30,000  pounds,  45  cents  per  cwt. 

New  York,  Second  District— Re  New  York  C.  B.  Co.  No.  6233, 
Sept.  22,  1916y  approval  of  Supplement  No.  1  to.  P.  S.  C.  N.  Y.  C. 
No.  2919,  establishing  rates  on  bleach. 

Be  New  York  C.  B.  Co.  No.  6228,  Oct.  1,  1916,  approval  of  Sup- 
plement No.  7  to  P.  S.  C.  N.  Y.  C.  No.  2648,  and  Supplement  No. 
7  to  P.  S.  0.  W.  S.  No.  707. 

Be  New  York  C.  B.  Co.  No.  6232,  Oct.  3,  1916,  approval  of  P. 
S.  C.  N.  Y.  C.  No.  2956,  establishing  a  local  commodity  tariiS  apply- 
ing on  brick. 

Be  Fonda,  J.  &  6.  B.  Co.  No.  6229,  Oct.  3,  1916,  approval  of 
P.  S.  C.  No.  233,  establishing  a  joint  commodity  tariff  applying 
on  wooden  broom  handles. 

Be  New  York  C.  B.  Co.  No-  6230,  Oct.  3,  1916,  approval  of  P. 
S.  C.  N.  Y.  C.  2949,  establishing  a  local  joint  commodity  tariff 
applying  on  Nursery  Moss. 

Be  New  York,  C.  R  Co.  No*  6231,  Oct.  3,  1916,  approval  of  Sup- 
plement Na  29  to  P.  S.  C.  N.  Y.  C.  No.  65,  establishing  rates  on  ice. 

Be  Boston  &  A.  B.  Co.  No.  6236,  Oct.  5, 1916,  approval  of  Supple- 
ment No.  2  to  P.  S.  0.  No.  681,  said  supplement  making  no  otlier 
change  than  to  correct  printer's  error  in  items  331  and  332,  as  shown 
on  page  three  of  Supplement  No.  1  to  said  tariff. 

Be  Lehigh  Valley  B.  Co.  No-  6236,  Oct.  6,  1916,  approval  of 
P.  S.  C.  No.  D-3314,  establishing  a  joint  commodity  tariff  applying 
on  apples. 

Be  West  Shore  R  Co.  No.  6240,  Oct  6,  1916,  approval  of  P.  S. 
C.  W.  S.  No.  861,  establishing  a  local  commodity  tariff  applying  on 
curbing  and  paving  stone. 

Be  New  Yorit  C.  B.  Ca  No.  6239,  Oct.  6,  1916,  approval  of  P. 
S.  C.  N.  Y.  C,  No.  2960,  establishing  a  joint  commodity  tariff  apply- 
ing on  curbing  and  paving  stone  in  carloads. 

Be  Buffalo,  B.  ft  P.  B.  Co.  No.  6238,  Oct.  6,  1916,  approval  of 
P.  S.  C.  No.  1289,  establishing  a  local  commodity  tariff  applying  on 
fluid  milk  in  10-gallon  cans. 

Be  Lehigh  Valley  B.  Co.  No.  6237,  Oct.  6,  1916,  approval  of 
Supplement  No.  10  to  P.  S.  C.  No.  D-3206,  establishing  rates  on 
rough  building  stone  in  carloads. 

Be  New  York  C.  R  Co.  No.  6243,  Oct.  9,  1916,  approval  of  Sup- 
plement  No.  3  to  P.  S.  C.  N.  Y.  C.  No.  2856,  establishing  rates  on 
sand. 
P.U.R.1917B. 
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Re  New  York  C.  R.  Co.  No.  6242,  Oct.  9,  1916,  approval  of  Sup- 
plement No.  8,  P.  S.  C.  N.  Y.  C.  No.  1678,  establishing  rates  m 
apples,  apple  waste,  apple  chops,  apple  cores,  and  apple  skins. 

Re  New  York  C.  R.  Co.  No.  6244,  Oct.  10,  1916,  approval  of 
Supplement  No.  4  to  P.  S.  C.  N.  Y.  C.  No.  2328,  establishing  rates 
on  crushed  stone. 

Re  Airy,  No.  E-77,  Oct.  7,  1916,  approval  of  Supplement  No.  7 
to  P.  S.  C.  No.  91,  establishing  rates  on  celery  and  lettuce. 

Re  New  York  C.  R.  Co.  No.  6247,  Oct.  11,  1916,  approval  of 
Supplement  No.  11  to  P.  S.  C.  No.  14,108,  applying  on  wheat,  com, 
rye,  barley,  oats,  and  flaxseed. 

Re  Erie  R.  Co.  No.  6246,  Oct.  11,  1916,  approval  of  Supplement 
No.  5  to  P.  S.  C.  No.  3562,  said  supplement  to  cancel  Supplements 
Nos.  2  and  4,  reissuing  the  matter  contained  in  Supplement  No.  4 
and  bringing  forward  as  reissued  matter  items  shown  on  page  3 
of  Supplement  No.  2. 

Re  New  York  C.  R.  Co.  No.  6245,  Oct.  11,  1916,  approval  of 
P.  S.  C.  N.  Y.  C.  No.  2970,  establishing  a  local  commodi^  tariff  on 
limestone  or  fluxing  stone. 

Re  West  Shore  R.  Co.  No.  6248,  Oct.  11,  1916,  approval  of  Sup- 
plement No.  2  to  P.  S.  C.  W.  S.  No.  652,  applying  on  wheat,  com, 
rye,  barley,  oats,  and  flaxseed. 

Re  Pennsylvania  R.  Co.  No.  6249,  Oct  11, 1916,  approval  of  Sup- 
plement No.  44  to  G.  0.  P.  S.  C.  No.  740,  establishing  rates  on 
sand  and  gravel  in  carloads. 

Buffalo  Produce  Exch.  v.  New  York  C.  B.  Co.  Case  No.  5731, 
Oct.  11, 1916,  order  suspending  operation  of  new  rates  and  minimum 
rate  regulations  stated  in  schedules  contained  in  tarifb  which  have 
the  effect  of  increasing  carload  rate  and  charge  on  sand  and  gravel 
from  North  Tonawanda  to  Niagara  Falls. 

Re  New  York  C.  R.  Co.  No.  6250,  Oct.  13,  1916,  Approval  of 
Supplement  No.  8  to  P.  S.  C.  N.  Y.  C.  No.  1678,  establishing  rates 
on  apples  in  bulk,  apple  waste,  apple  chops,  apple  cores  and  apple 
skins. 

Re  Pennsylvania  R.  Co.  No.  6251,  Oct.  14,  1916,  approval  of 
Supplement  No.  29  to  G.  0.  P.  S.  C.  No.  775,  said  supplement  to 
advance  effective  date  of  rate  of  52  cents  per  ton  on  sand  and  gravel. 

Re  West  Shore  R.  Co.  No.  6253,  Oct.  17,  1916,  approval  of  Sup- 
plement  No.  1  to  P.  S.  C.  W.  S.  No.  338,  establishing  rates  on 
apples  in  bulk,  apple  waste,  apple  chops,  apple  cores,  and  apple  skins. 

Re  New  York,  0.  &  W.  R.  Co.  No.  6254,  Oct.  18,  1916,  approval 
of  P.  S.  C.  No.  3349,  establishing  a  joint  commodity  tariff  applying 
on  apples. 

Re  Auburn  &  S.  Electric  R.  Co.  No.  6256,  Oct.  19,  1916,  approval 
of  P.  S.  C.  No.  20,  establishing  a  frei^t  tariff  of  less  than  carload 
commodity  rates  on  rope,  twine  and  yam. 
P.U.R.1917B. 


Digitized  by 


Google 


APPENDIX.  1115 

Be  Buflfalo,  R.  &  P.  R.  Co.  No.  6257,  Oct.  20,  1916,  approval  of 
Supplement  No.  5  to  P.  S.  C.  No.  1077,  establishing  rates  on  logs. 

Re  New  York  C.  R.  Co.  No.  6258,  Oct.  20, 1916,  approval  of  Sup- 
plement No.  4  to  P.  S.  C.  N.  Y.  C.  No.  2865,  establishing  rates  on 
gravel. 

Re  Buffalo,  R.  &  P.  R.  Co.  No.  6259,  Oct.  23,  1916,  approval  of 
Supplement  No.  10  to  P.  S.  C.  No.  1128,  Supplement  No.  5  to 
P.  S.  C.  No.  1173,  and  Supplement  No.  3  to  P.  S.  C.  No.  1273, 
applying  on  export  rates  on  iron  and  steel  articles. 

Re  New  York  C.  R.  Co.  No.  6260,  Oct.  25,  1916,  approval  of 
Supplement  No.  5  to  P.  S.  C.  N.  Y.  C.  No.  2856,  establishing  rates 
on  sand  and  gravel. 

Re  Buffalo,  R.  &  P.  R.  Co.  No.  6263,  Oct.  27,  1916,  approval  of 
P.  S.  C.  No.  1293,  establishing  a  joint  commodity  tariff  applying 
on  manure. 

Re  Delaware,  L.  &  W.  R.  Co.  No.  6264,  Oct.  27,  1916,  approval 
of  P.  S.  C.  No.  2754,  establishing  a  joint  commodity  tariff  on  crushed 
stone. 

Re  New  York,  0.  &  W.  R.  Co.  No.  6265,  Oct.  28,  1916,  approval 
of  P.  S.  C.  No.  3361,  establishing  a  joint  commodity  tariff  applying 
(m  bark. 

Re  New  York  C.  R.  Co.  No.  6280,  Oct.  28  to  Nov.  2, 1916,  approval 
of  Supplement  No.  3  to  P.  S.  C.  L.  S.  No.  155,  establishing  a  freight 
tariff  or  a  supplement  amending  its  existing  freight  tariff  of  car 
demurrage  rules,  said  tariff  to  make  changes  in  rules  and  regula- 
tions governing  car  demurrage. 

Re  Brie  R.  Co.  No.  6266,  Oct.  30,  1916,  approval  of  Supplement 
No.  7  to  P.  S.  C.  No.  A-588,  establishing  rates  on  sand. 

Re  Marcellus  &  0.  Lake  R.  Co.  No.  6267,  Oct.  30,  1916,  estab- 
lishing a  local  and  proportional  freight  tariff  and  commodity  rates. 

Re  New  York  Central  R.  Co.  No.  6209,  Nov.  2,  1916,  approval 
of  Supplement  No.  1  to  P.  S.  C.  N.  Y.  C.  No.  2573,  establishing 
a  supplement  to  local  and  joint  freight  tariff  on  fluid  milk,  butter- 
milk, condensed  milk,  cream,  etc. 

Re  Delaware,  L.  &  W.  R.  Co.  No.  6270,  Nov.  2,  1916,  approval 
of  Tariff  P.  S.  C.  No.  2756,  establishing  a  joint  commodity  tariff 
applying  on  apples,  in  bulk,  in  carloads. 

Re  New  York,  0.  &  W.  R.  Co.  No.  6271,  Nov.  2,  1916,  approval 
of  P.  S.  C.  No.  3363,  establishing  a  joint  commodity  tariff  applying 
on  cider. 

Re  New  York,  0.  &  W.  R.  Co.  No.  6272,  Nov.  2,  1916,  approval 
of  P.  S.  C.  No.  3362,  establishing  a  joint  commodity  tariff  in  con- 
nection with  the  New  York  Central  Railroad,  applying  on  apples. 

Re  Delaware,  L.  &  W.  R.  Co.  No.  6274,  Nov.  4,  1916,  approval 

of  P.  S.  C.  No.  2758,  establishing  a  joint  commodiiy  tariff  applying 

on  crushed  stone. 
P.U.R.1917B. 
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Re  Greenwich  &  J.  B.  Co.  No.  6273,  Nov.  €,  1916,  approval 
of  P.  S.  C.  No.  416,  establishing  a  joint  and  proportional  freight 
tariff  on  cream,  in  cans  of  40  quarts  each. 

Re  Buffalo,  R.  &  P.  R.  Co.  No.  6276,  Nov.  8,  1916,  approval  of 
P.  S.  C.  No.  1295,  establishing  a  joint  commodity  tariff,  applying 
on  amiesite,  rough  quarried  and  crushed  stone,  in  carloads. 

Re  Buffalo,  R.  &  P.  R.  Co.  No.  62^77,  Nov.  8,  1916,  approval 
of  P.  S.  C.  No.  1294,  establishing  a  local  oommodily  tariff  applying 
fresh  milk  and  buttermilk  in  cans. 

Re  Delaware  &  H.  Co.  No.  6278,  Nov.  9,  1916,  approval  of 
Supplement  No.  16  to  P.  S.  C.  No.  3113,  establishing  a  rate  of 
97  cents  per  ton  on  cruslied  stone. 

Re  Pennsylvania  R.  Co.  Xo.  6281,  Nov.  10,  1916,  approval  of 
Supplement  No.  18  to  6.  0.  P.  S.  C.  No.  861,  said  supplement 
further  postponing  the  effective  date  of  item  173-A  as  shown  in 
Supplement  No.  4  to  said  tariff. 

Re  Erie  B.  Co.  No.  6282,  Nov.  11,  1916,  approval  of  Supplement 
No.  6  to  P.  S.  C.  No.  3675,  said  supplement  to  amend  page  6  of 
Supplement  No.  5. 

Re  New  York  C.  R.  Co.  No.  6284,  Nov.  13,  1916,  approval  of 
P.  S.  C.  N.  Y.  C.  No.  3004,  establishing  a  tariff  of  rules  governing 
transit  privileges  on  transit  grain  at  Oswego,  N.  Y. 

Re  New  York  C.  R.  Co.  No.  6286,  Nov.  15,  1916,  approval  of 
Supplement  No.  4  to  P.  S.  C.  N.  Y.  C.  No.  2546,  establishing  rates 
on  excelsior. 

Re  Middletown  &  TI.  R.  Co.  No.  6288,  Nov.  16,  1916,  approval  of 
P.  S.  C.  No.  23,  establishing  a  local  commodity  tariff  applying  on 
milk. 

Re  West  Shore  R.  Co.  No.  6287,  Nov.  16,  1916,  approval  of  P. 

5.  C.  W.  S.  No.  875,  establishing  a  joint  commodity  tariff  applying 
on  ice. 

Re  New  York  C.  R.  Co.  No.  6286,  Nov.  16,  1916,  approval  of 
P.  S.  C.  N.  Y.  C.  No.  3005,  establishing  a  local  commodity  tariff 
on  marble  waste  in  carloads. 

Re  New  York  C.  R.  Co.  No.  6292,  Nov.  17,  1916,  approval  of 
Supplement  No.  2  to  P.  S.  C.  N.  Y.  C.  No.  2929,  establishing  local 
and  joint  rates  on  wood  pulp  and  wood  pulp  screenings. 

Re  Lehigh  Valley  R.  Co.  No.  6291,  Nov.  17,  1916,  approval  of 
Supplement  No.  10  to  P.  S.  C.  No.  D-2952,  establishing  rates  on 
ice. 

Re  Erie  R.  Co.  No.  6290,  Nov.  17,  1916,  approval  of  Supplement 
No.  7  to  P.  S.  C.  No.  3164j  said  supplement  cancelling  Supplement 

6,  reissuing  the  matter  contained  therein  making  no  duuQge  except 
in  reference  to  gross  rates  per  bushel  on  ex-lake  grain,  from  Buffalo 
elevators. 

P.U.R.1917B. 
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Re  Erie  R.  Cto.  ?To.  6289,  Ifov.  17,  1916,  approval  of  Supplement 
No.  7  to  P.  S.-C.  No.  3131,  establishiug  rates  on  ice. 

Re  Collyer,  -No.  6294,  Nov.  20,  1916,  approval  of  Supplement 
No.  15  to  P.  S.  C.  0.  C.  No.  43,  postponing  as  New  York  State 
traffic,  the  effeotive  date  of  item  4  as  shown  by  page  6  of  Supplement 
No.  14. 

Re  Delaware  4;  H.  Co.  No.  6297,  Nov.  23,  1916,  approval  of  Sup- 
plements Nos.  1  to  P.  S.  C.  Nos.  3320,  150  and  415  said  supplement 
of  tariff  and  to  provide  for  contintlance  in  effect  during  period  of 
postponement  of  car  demurrage  rules  as  set  forth  in  their  respective 
Freight  tariffs  P.  S.  C.  2  N.  Y.  Nos.  3237, 146,  and  406. 

Re  Baltimore  4  O.  R.  Co.  No.  6296,  Nov.  23,  1916,  approval 
of  Supplement  No.  4  to  P.  S.  C.  No.  43,  providing  for  the  continu- 
ance in  effect  of  car  demurrage  rules. 

Duffhey  Brick  Co.  v.  Boston  &  M.  R.  Co.  Case  No.  5615,  Nov. 
23,  1916,  order  directing  respondent  to  file  a  new  tariff  upon  brick 
shipped  from  Lansingburgh  and  Mechanicville  to  points  on  the 
New  York  Central  and  Delaware  &  Hudson  railroads,  said  tariff  to 
provide  that  in  place  of  the  present  rates  complained  of  the  existing 
New  York  Central  and  Delaware  &  Hudson  tariffs  on  brick  ship- 
ments from  Troy  to  these  points  shall  apply  to  similar  shipments 
from  Lansingburgh  and  Mechanicville,  with  an  additional  charge 
of  20  cents  per  ton  upon  Lansingburgh  and  Mechanicville  shipments. 

Re  Boston  &  A.  R.  Co.  No.  6295,  Nov.  23,  1916,  approval  of  Sup- 
plement No.  1  to  P.  S.  C.  No.  594,  postponing  effective  date  of 
tariff  to  provide  for  the  continuance  in  effect,  during  period  of  post- 
ponement of  car  demurrage  rules  as  set  forth  in  its  Freight  Tariff 
P.  S.  C.  2  N.  Y.  No.  405. 

Re  Lehigh  Valley  R.  Co.  No.  6300,  Nov.  24,  1916,  approval  of 
Supplement  No.  7  to  P.  S.  C.  No.  G-15,  postponing  effective  date 
of  Supplement  No.  6  to  said  tariff,  and  providing  for  the  continu- 
ance in  effect  during  period  of  postponement  of  car  demurrage  rules. 

Re  New  York,  0.  &  W.  R.  Co.  No.  6301,  Nov.  24,  1916,  approval 
of  Supplement  No.  2  to  P.  S.  C.  No.  3261,  postponing  effective  date 
of  Supplement  No.  1  to  said  tariff,  and  providing  for  the  continuance 
in  effect  during  period  of  postponement  of  car  demurrage  rules  as 
«et  forth  in  said  tariff. 

Re  Lehigh  &  N.  E.  R.  Co.  No.  6302,  Nov.  24,  1916,  approval  of 
Supplement  No.  1  to  P.  S.  C.  No.  108,  postponing  effective  date  of 
said  tariff,  and  providing  for  the  continuance  in  effect  during  period 
of  postponement  of  car  demurrage  rules  as  set  forth  in  its  Freight 
Tariff  P.  S.  C.  2  N.  Y.  No.  83. 

Re  Erie  R.  Co.  No.  6303,  Nov.  24,  1916,  approval  of  Supplements 
Nos.  1  to  P.  S.  C.  Nos.  3686  and  A-618,  postponing  effective  date 
to  said  tariffs  and  providing  for  the  continuance  in  effect  during 
period  of  postponement  of  car  demurrage  rules. 
P.U.R.1917B. 
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Be  Delaware,  L.  &  W.  R.  Co.  No.  6304,  Nov.  24,  1916,  approval 
of  Supplement  No.  1  to  P.  S.  C.  No.  2755,  poetponing  effective  date 
of  said  tariff  and  providing  for  the  continuance  in  effect  during 
period  of  postponement  of  car  demurrage  rules. 

Ee  Pennsylvania  E.  Co.  No.  6305,  Nov.  24,  1916,  approval  of 
supplements  to  various  class  rate  tariffs  having  local  and  joint  appli- 
cation between  points  in  Central  Freight  Association  Territory. 

Re  Delaware,  L.  &  W.  R.  Co.  No.  6306,  Nov.  24,  1916,  approval 
of  Supplement  No.  13  to  P.  S.  C.  No.  2222,  postponing  effective 
date  of  application  of  rates  from  Delaware,  Lackawanna  &  Western 
Railroad  stations  groups  94  and  95  to  stations  on  Pennsylvania 
railroad  as  shown  on  pages  ten  and  eleven  of  Supplement  No.  11,  to 
said  tariff. 

Re  New  York  C.  R.  Co.  No.  6307,  Nov.  24,  1916,  approval  of 
P.  S.  C.  N.  Y.  C.  No.  3011,  establishing  a  tariff  on  mixed  live  stock 
feed. 

Re  Delaware,  L.  &  W.  R.  Co.  No.  6298,  Nov.  24,  1916,  approval 
of  P.  S.  C.  No.  2768,  establishing  a  joint  commodity  tariff  applying 
on  agricultural  implements  and  machines. 

Re  Long  Island  R.  Co.  No.  6309,  Nov.  26,  1916,  approval  of 
Supplement  No.  1  to  P.  S.  C.  No.  435,  postponing  effective  date 
of  tariff  and  providing  for  the  continuance  in  effect  during  period  of 
postponement  of  car  demurrage  rules. 

Re  New  York  C.  R.  Co.  No.  6310,  Nov.  25,  1916,  approval  of 
Supplement  No.  3  to  P.  S.  C.  N,  Y.  C.  No.  2929,  establisWng  rates 
on  wood  pulp  and  wood  pulp  screenings. 

Re  Morris,  No.  6312,  Nov.  25,  1916,  order  approving  of  supple- 
ments to  various  class  rate  freight  tariffs  postponing  effective  date 
of  specified  tariff  publications  filed  to  take  effect  December  1,  1916. 

Re  Boston  &  M.  R.  Co.  No.  6308,  Nov.  25,  1916,  approval  of 
Supplement  No.  1  to  P.  S.  C.  No.  732,  postponing  effective  date 
of  tariff  and  providing  for  the  continuance  in  effect  during  period 
of  postponement  of  car  demurrage  rules. 

Re  New  York  C.  R.  Co.  No.  6313,  Nov.  25, 1916,  approval  of  Sup- 
plement No.  10  to  P.  S.  C.  No.  X-20,  postponing  effective  date  of 
changes  in  rules  Nos.  7,  8  and  9,  as  published  in  Supplement  No. 
8,  and  providing  for  the  continuance  in  effect  during  period  of 
postponement  of  car  demurrage  rules.  ^ 

Re  West  Shore  R.  Co.  No.  6314,  Nov.  25,  1916,  approval  of  Sup- 
plement  No.  10  to  P.  S.  C.  No.  X-W.  S.  17,  postponing  effective 
date  of  changes  in  rules  Nos.  7,  8  and  9,  establishing  Supplement 
No.  8  and  postponing  application  of  notes  as  published  in  Supple- 
ment No.  9,  providing  for  the  continuance  in  effect  during  period 
of  postponement  of  car  demurrage  rules  Nos.  7,  8  and  9. 

Re  New  York,  C.  &  St.  L.  R.  Co.  No.  6316,  Nov.  25, 1916,  approval 
of  Supplement  No.  1  to  P.  S.  C.  No.  570,  postponing  effective  date 
P.U.R.1917B. 
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of  tariff  containing  rates  based  on  new  proposed  Central  Freight 
Association  class  rate  scale,  and  providing  for  the  continuance  in 
effect  during  period  of  postponement  of  rates  contained  in  class  rate 
tariffs. 

Re  Rutland  R.  Co.  No.  6311,  Nov.  26,  1916,  approval  of  Sup- 
plement No.  1  to  P.  S.  C.  No.  A-16,  postponing  effective  date  of 
tariff  and  providing  for  the  continuance  in  effect  during  period  of 
postponement  of  car  demurrage  rules. 

Re  Erie  R.  Co.  No.  6316,  Nov.  27,  1916^  approval  of  Supplement 
postponing  effective  date  of  specified  Supplements  to  Tariffs  P.  S.  C. 
2  N.  Y.  Nos.  2974,  2980,  2976,  and  2991,  containing  rates  based 
on  new  proposed  Central  Freight  Association  class  rate  scale,  and 
providing  for  the  continuance  in  effect  during  postponement  of 
rates  contained  in  said  class  rate  tariffs. 

Re  Buffalo,  R.  &  P.  R.  Co.  No.  6317,  Nov.  27,  1916,  approval  of 
Supplement  No.  10  to  P.  S.  C.  No.  790,  and  Tariff  P.  S.  C.  No. 
1303,  said  Supplement  postponing  effective  date  of  rules  Nos.  7, 
8  and  9,  as  published  in  Supplement  No.  9  to  Tariff  P.  S.  C.  2  N. 
Y.  790,  also  providing  for  the  continuance  in  effect  during  period 
of  postponement  of  car  demurrage  rules* 

Re  Central  New  York  Southern  R.  Corp.  No.  6326,  Nov.  28, 
1916,  approval  of  Supplement  No.  7  to  P.  S.  C.  No.  F-7,  postponing 
effective  date  of  Supplement  No.  6  to  said  tariff  and  providing  for 
continuance  in  effect  during  period  of  postponement  of  car  demurrage 
rules. 

Re  Lehigh  Valley  R.  Co.  No.  6325,  Nov.  28,  1916,  approval  of 
Supplement  No.  5  to  P.  S.  C.  No.  D-2855,  and  Supplement  No.  2 
to  P.  S.  C.  No.  D-3187,  postponing  effected  date  of  specified  supple- 
ments and  providing  the  continuance  in  effect  during  period  of  post- 
ponement of  rates  contained  in  class  rate  tariffs. 

Re  Lehigh  Valley  R.  Co.  No.  6324,  Nov.  28,  1916,  order  au- 
thorizing railroad  company  to  file  a  supplement  to  tariff  governing 
the  milling  and  mixing  in  transit  of  hay,  grain,  grain  products,  etc. 

Re  Buffalo  &  S.  R.  Corp.  No.  6323,  Nov.  28,  1916,  approval  of 
Supplement  No.  4  to  P.  S.  C.  No.  58,  postponing  effective  date  of 
supplement,  providing  for  Supplement  No.  3  and  providing  for  con- 
tinuance in  effect  during  period  of  postponement  of  car  demurrage 
rules. 

Re  New  York  C.  R.  Co.  No.  6322,  Nov.  28,  1916,  approval  of 
Supplement  3  to  P.  S.  C.  No.  14135,  and  Supplement  No.  3  to  P. 
S.  C.  N.  Y.  C.  No.  54,  containing  rates  based  on  new  proposed 
Central  Freight  Association  class  rate  scale,  providing  for  the  con- 
tinuance in  effect  during  period  of  postponement  of  rates  contained 
in  said  class  rate  tariffs  or  in  such  tariffs  as  the  same  may  have 
been  lawfully  amended. 

Re  Staten  Island  Rapid  Transit  R.  Co.  No.  6321,  Nov.  28,  1916, 
P.U.R.1917B. 
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approval  of  Supplement  No.  6  to  P.  S.  C.  No.  122,  postponing 
effective  date  of  Supplement  No.  5  to  said  tariff  and  providing  for 
the  continuance  in  effect  during  period  of  postponement  of  car  de- 
murrage rules. 

Re  New  York,  N.  H.  &  H.  R.  Co.  No.  6319,  Nov.  28,  1916, 
approval  of  Tariff  P.  S.  C.  No.  F-282,  establishing  a  freight  tariff 
of  additional  demurrage  charges. 

Re  New  York  C.  R.  Co.  No.  6318,  Nov.  28,  1916,  approval  of 
Tariff,  P.  S.  C.  N.  Y.  C.  No.  3019,  establishing  local  commodity 
tariff  applying  on  crushed  stone  in  carloads. 

Re  Buffalo  Creek  R.  Co.  No.  6330,  Nov.  29,  1916,  approval  of 
Supplements  Nos.  1  to  P.  S.  C.  Nos.  12  and  13,  postponing  effective 
date  of  tariff  and  providing  for  continuance  in  effect  during  period 
of  postponement  of  car  demurrage  rules. 

Re  New  York  C.  R.  Co.  No.  6329,  Nov.  29,  1916,  approval  of 
Supplement  No.  5  to  P.  S.  C.  L.  S.  No.  155,  postponing  effective 
date  of  Supplement  2,  and  providing  for  continuance  in  effect  during 
period  of  postponement  of  car  demurrage  rules. 

Re  Pennsylvania  R.  Co.  No.  6328,  Nov.  29,  1916,  approval  of 
Supplement  No.  1  to  T.  D.  P.  S.  C.  No.  18,  postponing  effective 
date  of  specified  tariff  and  providing  for  continuance  in  effect  during 
period  of  postponement  of  car  demurrage  rules. 

Re  New  York  C.  R.  Co.  No.  6327,  Nov.  29,  1916,  approval  of 
Tariff  P.  S.  C.  N.  Y.  C.  No.  3022,  establishing  a  local  commodity 
tariff  applying  on  fluid  milk. 

Re  New  York  C.  R.  Co.  No.  6333,  Dec.  1,  1916,  approval  of  P. 
S.  C.  N.  Y.  C.  No.  3025,  establishing  a  tariff  or  supplement  to  a 
tariff  on  excelsior  wood. 

Re  International  R.  Co.  No.  6334,  Dec.  1,  1916,  approval  of  Sup- 
plement No.  1  to  P.  S.  C.  No.  62,  making  change  in  carload  class 
and  commodity  rates. 

Re  Buffalo,  L.  &  R.  R.  Co.  No.  6335,  Dec.  2,  1916,  approval  of 
Supplement  No.  1  to  P.  S.  C.  No.  22,  being  a  supplement  to  joint 
freight  tariff  of  class  and  commodity  rates- 
Re  Norwood  &  St.  L.  R.  Co.  No.  6336,  Dec.  4,  1916,  approval  of 
Supplement  P.  S.  C.  No.  32,  establishing  a  local  and  proportional 
freight  tariff  applying  on  pulp  wood,  wood  pulp,  wood  pulp  screen- 
ings, and  sulphite  pulp  screenings. 

Re  Erie  R.  Co.  No.  6338,  Dec.  5,  1916,  approval  of  Supplement 
No.  16  to  P.  S.  C.  No.  A-587,  said  supplement  to  cancel  item  1512 
as  shown  in  Supplement  No.  15  to  said  tariff. 

Re  Delaware,  L.  &  W.  R.  Co.  No.  6340,  Dec.  6,  1916,  approval  of 

P.  S.  C.  No.  2771,  establishing  a  joint  commodity  tariff  on  plaster 

and  other  articles  taking  plaster  rates  and  on  plaster  board. 

Re  Delaware,  L.  &  W.  R.  Co.  No.  6339,  Dec.  6,  1916,  approval 
P.U.R.1917B. 
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of  P.  S.  C.  No.  2772,  establishing  a  joint  commodity  tariff  on  plaster 
and  other  articles  taking  plaster  rates,  and  on  plaster  boards. 

Ee  Buffalo,  K.  &  P.  K.  Co.  No.  6364,  Dec.  7,  1916,  approval  of 
P.  S.  C.  No.  1308,  establishing  a  joint  commodity  tariff  on  plaster 
articles  and  plaster  board. 

Ee  Buffalo,  E.  &  P.  E.  Co.  No.  6343,  Dec.  7, 1916,  order  approving 
of  Freight  Tariff  P.  S.  C.  2  N.  Y.  Nos.  1021,  1022,  1023,  and  1064, 
said  supplements  to  postpone  until  March  31,  1917,  the  effective 
dates  of  Supplements  Nos.  2,  1,  1,  and  7,  to  Tariffs  P.  S.  C.  2  N.  Y. 
Nos.  1021,  1022,  1023,  and  1064,  which  contain  rates  based  on  the 
new  proposed  Central  Freight  Association  class  rate  scale. 

Ee  New  York  C.  E.  Co.  No.  6342,  Dec.  7,  1916,  approval  of  P.  S. 
C.  N.  Y.  C.  No.  3033,  establishing  tariff  on  pulp  wood. 

Ee  New  York  C.  E.  Co.  No.  6341,  Dec.  7,  1916,  approval  of  P. 
S.  C.  N.  Y.  C.  No.  3032,  establishing  a  local  commodity  tariff  apply- 
ing on  excelsior  wood. 

Ee  New  York,  C.  &  St.  L.  E.  Co.  No.  6344,  Dec.  7,  1916,  approval 
of  Supplement  No.  2  to  P.  S.  C.  No*  565,  approving  amending  rules 
seven  and  nine  of  said  tariff. 

Ee  New  York  C.  E.  Co.  No.  6345,  Dec.  8,  1916,  approval  of  P* 
S.  C.  N.  Y.  C.  Nos.  3036,  3040,  3041,  3052,  and  Supplement  No. 
4  to  P.  S.  0.  No.  2835,  applying  on  plaster  articles  and  plaster 
boards. 

Ee  West  Shore  E.  Co.  No.  6347,  Dec.  8,  1916,  approval  of  Sup- 
plement No.  1  to  P.  S.  C.  No.  827,  said  supplement  to  cancel  tariff 
account  of  rates  contained  applying  to  Wellsville,  N.  Y.,  in  connec- 
tion T^ith  the  Wellsville  &  Buffalo  Eailroad  Corporation,  which 
corporation  has  ceased  operation. 

Ee  West  Shore  E.  Co.  No.  6348,  Dec.  8,  1916,  approval  of  P.  S. 
C.  W.  S.  Nos.  886,  887,  895,  898,  899,  and  903,  and  Supplement  No. 
2  to  P.  S.  C.  W.  S.  No.  853,  applying  on  plaster  articles  and  plaster 
board. 

Ee  West  Shore  E.  Co.  No.  6349,  Dec.  8,  1916,  approval  of  various 
tariffs  and  supplements  to  tariffs,  applying  on  plaster  articles  and 
plaster  board. 

Ee  Staten  Island  Eapid  Transit  E.  Co.  No.  6350,  Dec.  8,  1916, 
approval  of  P.  S.  C.  No.  163,  establishing  a  new  tariff  on  plaster 
articles  and  plaster  board* 

Ee  New  York  C.  E.  Co!  No.  6346,  Dec.  8, 1916,  approval  of  various 
tariffs  and  supplements  to  tariffs,  applying  on  plaster  articles  and 
plaster  boards  in  carloads. 

Ee  Delaware  &  H.  Co.  No.  6353,  Dec.  9,  1916,  approval  of  P.  S. 
C.  No.  3326,  establishing  a  new  joint  and  proportional  freight  tariff 
on  anthracite  and  bituminous  coaL 

Ee  Pennsylvania  E.  Co.  No.  6355,  Dec.  9,  1916,  approval  of  sped- 
P.U.R.1917B.  71 
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fied  tariflfs  and  supplements  to  tariffs,  applying  on  plaster  artides 
and  plaster  board. 

Re  New  York  C.  R.  Co.  No.  6358,  Dec.  12,  1916,  approval  of 
Supplement  No.  1  to  P.  S.  C.  N.  Y.  C.  No.  2994,  said  supplement 
to  correct  clerical  errors  in  said  tariff. 

Re  New  York  C.  R.  Co.  No.  6357,  Dec.  12,  1916,  approval  of 
Supplement  No.  4  to  P.  S.  C.  N.  Y.  C.  No.  2929,  said  supplement 
to  correct  typographical  error  in  rates  as  shown  in  Supplement  No. 
2. 

Re  South  Buffalo  R.  Co.  No.  6359,  Dec.  12,  1916,  approval  of  P. 
S.  C.  No.  42,  establishing  a  supplement  to  its  present  tariff  or  car 
demurrages  rules. 

Re  New  York  C.  R.  Co.  No.  6360,  Dec.  14, 1916,  approval  of  Sup- 
plement No.  4  to  P.  S.  C.  N.  Y.  C.  No.  2611,  establishing  a  local 
commodity  tariff  applying  on  pulp  wood. 

Re  Delaware  &  H.  Co.  No.  6362,  Dec.  15,  1916,  approval  of  P. 
S.  C.  No.  3327,  establishing  a  joint  commodity  tariff  appljring  on 
anthracite  coal  dust  and  anthracite  coal  screenings. 

Re  Albany  Southern  R.  Co.  No.  6361,  Dec.  15,  1916,  approval 
of  P.  S.  C.  No.  136,  establishing  a  local  commodity  tariff  applying 
on  ale  and  beer,  in  barrels,  and  old  empty  barrels  and  bottles. 

Re  New  York  C.  R.  Co.  No.  6364,  Dec.  16,  1916,  approval  of 
P.  S.  C.  N.  Y.  C.  Nos.  3049,  3050,  and  3051,  and  Supplement  No. 
1  to  P.  S.  C.  N.  Y.  C.  No.  3006,  said  tariffs  applying  on  plaster 
board  in  carloads. 

Re  West  Shore  R.  Co.  No.  6365,  Dec.  16,  1916,  approval  of  P. 
S.  C.  W.  S.  No.  901,  and  Supplement  No.  1  to  P.  S.  C.  W.  S.  No. 
876,  establishing  rates  on  plaster  board  in  carloads. 

Re  New  York  C.  R.  Co.  No.  6366,  Dec.  16,  1916,  approval  of  Sup- 
plement No.  14  to  P.  S.  C.  N.  Y.  C.  No.  2396,  said  supplement 
to  cancel  Supplement  No.  3  to  said  tariff  and  to  reissue  rates  con- 
tained on  plaster  articles,  and  to  establish  rates  on  the  plaster  board. 

Re  New  York  C.  R.  Co.  No.  6367,  Dec.  16,  1916,  approval  of 
Supplement  No.  12  to  P.  S.  C.  N.  Y.  C.  No.  2399,  said  supplement 
to  cancel  Supplement  No.  3  to  said  tariff  and  to  reissue  rates  con- 
tained on  the  plaster  articles,  and  to  establish  rates  on  plaster  board. 

Re  Norwood  &  St.  L.  R.  Co.  No.  6368,  Dec.  16,  1916,  order  au- 
thorizing the  publication  of  a  new  tariff  of  car  demurrage  rules, 
said  tariff  to  cancel  car  demurrage  rules,  P.  S.  C.  2  N.  Y.  No.  11. 

Re  Lehigh  Valley  R.  Co.  No.  6363,  Dec.  16,  1916,  approval  of 
Supplement  No.  1  to  P.  S.  C.  No.  D-3321,  said  supplement  making 
change  in  tariff  applying  to  bleach,  caustic  liquor,  etc. 

Re  International  R.  Co.  No.  6369,  Dec.  18,  1916,  approval  of 

Supplement  No.  1  to  P.  S.  C.  No.  53,  said  supplement  to  provide 

for  the  establishment  of  car  demurrage  rules  to  apply  to  New  York 

state  traffic. 
P.U.R.1917B. 
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Re  Pennsylvania  B.  Co.  No.  6370,  Dec.  18,  1916,  approval  of  Sup- 
plement No.  3  to  G.  0.  P.  S.  C.  No.  892,  said  supplement  to  cancel 
tariff  in  80  far  as  same  contains  rates  applicable  to  New  York  intra- 
state traffic,  on  account  of  the  Wellsville  and  Buffalo  Eailroad  Cor- 
poration having  ceased  to  operate  its  line. 

Ee  New  York  C.  R.  Co.  No.  6372,  Dec.  18,  1916,  approval  of  P. 
S.  C.  N.  Y.  C.  No.  C-26,  providing  for  new  tariff  of  regulations 
covering  charges  for  the  discharging  and  transfer  of  bituminous  coal. 

Re  New  York  C.  R.  Co.  No.  6374,  Dec.  20,  1916,  approval  of  Sup- 
plement No.  5  to  P.  S.  C.  N.  Y.  C.  No.  2611,  establishing  a  new 
tariff  or  supplement  to  tariff  on  pulp  wood  in  carloads. 

Re  Lehigh  Valley  R.  Co.  No.  6373,  Dec.  20,  1916,  approval 
of  Supplement  No.  12  to  P.  S.  C.  No.  D-3205,  establishing  rates 
on  rough  stone. 

Re  International  R.  Co.  No.  6378,  Dec.  23,  1916,  approval  of 
P.  S.  C.  No.  66,  establishing  a  local  and  proportional  freight  tariff 
on  ground  limestone. 

Re  New  York  C.  R.  Co.  No.  6382,  Dec.  28,  1916,  approval  of  Sup- 
plement to  Tariff  P.  S.  C.  2  N.  Y.,  N.  Y.  C.  No.  2489,  establishing 
rate  on  axles,  borings,  rails,  scrap  iron,  etc. 

O^fo.— Standard  Slag  Co.  v.  Norfolk  &  W.  R.  Co.  No.  905,  Jan. 
19,  1917,  order  directing  railroad  company  to  cease  from  charging, 
collecting  or  receiving  excessive  rates  for  the  transportation  of  com- 
mercial slag  from  points  within  the  state  of  Ohio,  and  establish 
rates  based  upon  a  minimum  carload  weight  of  45,000  pounds. 

Oklahoma. — Cushing  Acid  Works  v.  Atchison,  T.  &  S.  F.  R.  Co. 
Cause  No.  2569,  Order  No.  1129,  Sept.  16,  1916,  order  fixing  mini- 
mum weight  on  carload  shipments  of  sludge  acid  at  50,000  pounds. 

Oklahoma  Cotton  Seed  Crushers  Asso.  v.  Atchison,  T.  &  S.  F. 
R.  Co.  Cause  No.  2551,  Order  No.  1128,  Sept.  16,  1916,  order  estab- 
lishing rates  on  unwashed  peanuts,  peanut  oil  and  meal,  and  peanut 
hay. 

Mid-Co.  Gasoline  Co.  v.  Atchison,  T.  &  S.  F.  R.  Co.  Cause  No. 
2703,  Order  No.  1174,  Nov.  20,  1916,  order  directing  railroad  com- 
pany to  publish  rates  on  kerosene  distillate  to  be  further  refined  on 
basis  of  2  cents  per  one  hundred  barrels  above  rates  on  crude  oil, 
providing  for  the  same  minima  as  now  apply  on  crude  oil,  under 
order  No.  509,  of  this  Commission. 

Maloney  Tank  Mfg.  Co.  v.  Atchison,  T.  &  S.  F.  R.  Co.  Cause  No. 
2733,  Order  No.  1232,  Feb.  10,  1917,  complaint  that  rates  on  knocked 
down  iron  or  steel  tanks,  grain  bins,  etc.,  should  take  the  same  rating 
as  iron  and  steel  silos,  dismissed,  it  appearing  that  the  evidence  shows 
that  this  is  nothing  more  than  a  paper  rate  and  that  it  is  seldonx 
if  ever  applied. 

American  Brick  &  Tile  Co.  v.  Atchison,  T.  &  S.  F.  R.  Co.  Cause 
P.U.R.1917B. 
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No.  2721,  Order  K"©.  1227,  Feb.  15,  1917,  order  fixing  rates  on  fire 
brick  in  mixed  carloads  with  common  brick. 

Tulsa  Glass  Co.  v.  Missouri,  K.  &  T.  R.  Co.  Cause  No.  2802,  Order 
No.  1239,  Feb.  16,  1917,  order  directing  specified  railroad  company 
to  change  minimum  on  carload  commodity  shipments  including 
lamps,  chimneys  and  lantern  globes  in  straight  or  mixed  carload  lots 
from  15,000  to  12,000  pounds. 

Oregon.— Re  Oregon-Washington  R.  &  Nav.  Co.  F-534,  P.  S.  C. 
Or.  Order  No.  161,  Jan.  19,  1917,  order  establishing  rate  of  10 
cents  per  100  pounds  on  plaster. 

Re  Souttiem  P.  Co.  P.  S.  C.  Or.  Order  No.  169,  F-539,  Feb.  14, 
1917,  order  establishing  rates  on  canned  goods  from  Ashland  to 
Portland  and  East  Portland. 

Pennsylvania. — Morris  WeiFs  Sons  v.  Philadelphia,  B.  &  W.  R.  Co. 
Complaint  Docket  No.  1097,  Dec.  29,  1916,  order  directing  railroad 
company  to  establish  a  rate  on  scrap  iron  in  carload  lots  from  West 
Chester  to  Ivy  Hill,  not  to  exceed  89  cents. 

Waverly  Oil  Works  Co.  v.  Pennsylvania  R.  Co.  Complaint  Docket 
No.  481,  Jan.  9,  1917,  the  Pennsylvania  Railroad  Company  and 
The  Baltimore  &  Ohio  Railroad  ordered  to  establish  joint  rates  on 
petroleum  carried  in  tank  cars  from  the  plant  of  the  Waverly  Oil 
Works  Company  at  54th  street,  in  the  city  of  Pittsburgh,  to  the 
plant  of  the  ^Etna  Chemical  Company  at  Ben  Venue,  at  a  rate  of 
not  to  exceed  60  cents  per  ton. 

New  Jersey  Zinc  Co.  v.  Central  Railroad  Co.  of  New  Jersey,  Com- 
plaint Docket  No.  116,  Feb.  7,  1917,  railroad  ordered  to  cancel  pro- 
posed schedule  of  75  cents  a  ton  for  buckwheat  or  culm  coal  from  the 
Wyoming  region  to  Hazard  or  Palmerton,  and  of  60  cents  a  ton  for 
the  same  coal  from  the  Lehigh  region  to  Hazard  or  Palmerton, 
and  to  substitute  a  schedule  of  51  cents  per  ton  of  2240  pounds  from 
the  Wyoming  region  to  Hazard  or  Palmerton,  and  36  cents  per  ton 
of  2240  pounds  from  the  Lehigh  region  to  Hazard  or  Palmerton. 

Rhode  Island.— Be  New  York,  N.  H.  &  H.  R.  Co.  No.  306,  Oct 
26 y  1916,  order  granting  permission  to  supplement  specified  tariff. 

Re  Rhode  Island  Co.  No.  310,  Nov.  15,  1916,  order  granting 
authority  to  file  Freight  Tariff  R.  I.  P.  U.  C.  No.  135,  for  the 
purpose  of  establishing  class  rates  between  various  points  on  lines  of 
the  Rhode  Island  Company. 

Re  New  York,  N.  H.  &  H.  R.  Co.  No.  309,  Nov.  15,  1916,  order 
authorizing  railroad  company  to  supplement  its  Freight  Tariff  R.  I. 
P.  U.  C.  No.  X5,  R.  I.  P.  U.  C.  No.  4,  R.  I.  P.  U.  C.  No.  7,  and 
R.  I.  P.  tJ.  C.  No.  3,  for  the  purpose  of  changing  car  demurrage 
rules  and  charges  as  shown  in  Supplement  No.  7  to  said  tariffis. 

Re  Collyer,  No.  318,  Jan.  17,  1917,  order  authorizing  supplement 
to  Official  Classification  No.  44,  for  the  purpose  of  postponing  effec- 
tive date  of  Uniform  Live  Stock  Contract  and  live  stock  regulations. 
i^.U.R.1917B. 
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Ee  Collyer,  No.  320,  Jan.  24,  1917,  order  authorizing  supplement 
to  OflRcial  Classification  No.  44,  for  the  purpose  of  correcting  can- 
celation notices  on  title  page  and  typographical  errors  in  said  classifi- 
cation. 

Re  Collyer,  No:  322,  Jan.  31,  1917,  order  authorizing  the  supple- 
ment to  OflBcial  Classification  No.  44,  for  the  purpose  of  postponing 
the  effective  date  of  specified  items  in  said  classification. 

Ee  Collyer,  No.  325,  Feb.  21,  1917,  order  authorizing  supplement 
to  Official  Classification  No.  44,  for  the  purpose  of  adding  to  list 
of  ratings  to  apply,  appending  restoration,  reissue  or  cancelation  of 
suspended  items  in  Supplement  No.  3. 

Texas. — Circular  No.  5074,  Oct.  23,  1916,  order  amending  Com- 
modity Tariff  No.  34  to  apply  on  lumber  and  articles  taking  lumber 
rates. 

Circular  No.  5077,  Oct.  30, 1916,  approval  of  regulation  governing 
shipment  of  ice. 

Circular  No.  5078,  Oct.  30,  1916,  order  amending  Commodity 
Tariff  No.  1-G  to  apply  an  cotton  and  cotton  linters. 

Circular  No.  5079,  Oct.  30,  1916,  order  amending  Commodity 
Tariff  No.  30-A  to  apply  on  fence  posts,  logs,  poles,  etc. 

Circular  No.  5081,  Oct.  31,  1916,  order  amending  general  tariff 
of  Class  Rates  No.  3  to  apply  on  merchandise.  Explanatory  ruling 
(December  15,  1916). 

Circular  No.  5085,  Nov.  22,  1916,  order  amending  Circular  No. 
4044,  by  canceling  that  portion  relating  to  the  revenue  accruing  from 
the  transportation  of  lumber  and  articles  taking  lumber  rates,  origi- 
nating at  mills  located  at  Jefferson,  Texas. 

Circular  No.  5091,  Dec.  15,  1916,  order  amending  Circular  No, 
3571,  to  apply  on  reconsigning  charge,  in  reference  to  the  waiver  of 
the  reconsigning  charge  in  Houston. 

Circular  No.  5092,  Dec.  15,  1916,  order  amending  Commodity 
Tariff  No.  34,  to  apply  on  lumber  and  articles  taking  lumber  rates. 

Circular  No.  5094,  Dec.  19,  1916,  order  amending  Commodity 
Tariff  No.  34,  to  apply  on  lumber  and  articles  taking  lumber  rates. 

Circular  No.  5095,  Dec.  27,  1916,  order  amending  Commodity 
Tariff  No.  30-A,  to  apply  on  fence  posts,  logs,  poles,  etc. 

Circular  No.  5097,  Jan.  9,  1917,  order  amending  Commodity 
Tariff  No.  34,  applying  on  lumber  and  articles  taking  lumber  rates. 

Re  Galveston,  H.  &  S.  A.  R.  Co.  Application  No.  502,  Jan.  10, 
1917,  order  establishing  rates  on  carpet  wool,  carpet  wool  tops  and 
human  hair  combings. 

Circular  No.  5098,  Jan.  15,  1917,  order  amending  Commodity 
Tariff  No.  4-B,  applying  on  coal  and  lignite  in  carioads. 

Circular  No.  5100,  Jan.  15,  1917,  order  amending  Commodity 
Tariff  No.  34  to  apply  on  lumber  and  articles  taking  lumber  rates. 
P.U.R.1917B. 
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Circular  No.  5101,  Jan.  16,  1917,  order  amending  Commodity 
TariflE  No.  4-B,  to  apply  on  coal  and  lignite  in  carloads. 

Circular  No.  5102,  Jan.  20,  1917,  order  authorizing  the  adoption 
of  regulations  to  govern  in  the  transportation  of  classes  and  com- 
modities, in  carloads. 

Circular  No.  5103,  Jan.  22,  1917,  order  amending  Commodity 
TariflE  No.  3-A,  to  apply  on  cotton  seed  and  cotton  seed  products, 
also  peanut  products. 

Circular  No.  5104,  Jan.  23,  1917,  order  amending  Commodity 
TariflE  No.  34,  to  apply  on  lumber  and  articles  taking  limiber  rates. 

Circular  No.  5105,  Jan.  23,  1917,  order  amwiding  Commodity 
TariflE  No.  34,  to  apply  on  lumber  and  articles  taking  lumber  rates 
in  carloads. 

Be  Galveston,  H.  &  S.  A.  R.  Co.  Application  No.  461,  Feb.  6, 
1917,  order  adding  Texas  Mexican  Bailway  to  list  of  lines  subject 
to  rates  applying  on  locomotives,  secondhand. 

Circular  No.  5109,  Feb.  10,  1917,  order  amending  Commodity 
TariflE  No.  34,  to  apply  on  lumber  and  articles  taking  lumber  rates. 

General  Order  Circular  No.  5117,  March  1,  1917,  order  canceling 
General  Tariflf  of  Flat  Rates  No.  4,  issued  June  6, 1916 ;  Commodity 
TariflE  No.  3-B,  issued  April  20,  1916;  Commodity  TariflE  No.  9-C, 
issued  Feb.  7,  1916. 

Re  Galveston,  H.  &  S.  A.  R.  Co.  Application  No.  461,  Feb.  23, 
1917,  order  adding  the  name  of  the  International  &  Great  Northern 
Railway  to  the  list  of  lines  subject  to  rates  applying  on  locomotives, 
secondhand. 

Wisconsin. — A  railroad  rate  to  be  applied  on  logs  if  the  product 
thereof  is  shipped  out  over  the  same  line,  cannot  be  applied  if  the 
product  cannot  or  is  not  so  shipped.  Groat  v.  Chicago,  St.  P.  M.  & 
0.  R.  Co.  Oct.  19,  1916. 

Security  Issues. 

Arizona. — Re  Clifton  Water  &  Improv.  Co.  Docket  Nos.  378  & 
379,  Jan.  17,  1917,  $40,000  first  mortgage,  7  per  cent  ten-year  bonds 
to  be  sold  at  par,  proceeds  to  be  used  for  construction  and  im- 
provements. 

Re  Douglas  Traction  &  Light  Co.  Docket  No.  385,  Feb.  12,  1917, 
$70,000  6  per  cent  bonds  to  be  sold  at  not  less  than  par,  $60,000 
of  proceeds  to  be  used  in  the  extension  of  electric  lighting  plant  and 
$10,000  to  reimburse  treasury  for  amount  expended  for  street  pav- 
ing and  street  railway  equipment. 

Re  Picket  Post  Copper  Co.  Permit  No.  990,  Investment  Co.  No. 
615,  Feb.  13,  1917,  order  authorizing  the  sale  of  100,000  shares  of 
treasury  stock  at  25  cents  per  share. 

Re  Arizona  Gold  Hill  Min.  Co.  Permit  Xo.  1001,  Investment  Co. 
P.U.R.1917B. 
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No.  144,  Feb.  20,  1917,  mining  company  authorized  to  sell  100,000 
shares  of  stock  at  10  cents  per  share. 

Ee  Verde  Squaw  Copper  Min.  Co.  Permit  No.  1004,  Investment 
Co.  No.  683,  Feb.  20,  1917,  order  authorizing  mining  company  to 
issue  100,000  shares  of  treasinry  stock  at  25  cents  a  share. 

Re  Douglas  Consol.  Mines  Co.  Permit  No.  1005,  Investment  Co. 
No.  689,  Feb.  20,  1917,  order  authorizing  sale  of  $200,000  shares  of 
treasury  stock  at  50  cents  per  share. 

pe  Copper  Tungsten  Co.  Permit  No.  1002,  Investment  Co.  No. 
708,  Feb.  20,  1917,  order  authorizing  the  sale  of  500,000  shares  of 
treasury  stock  at  50  cents  per  share. 

Ee  Mazatzal  Min.  Co.  Permit  No.  1006,  Investment  Co.  No.  696, 
Feb.  20,  1917,  order  authorizing  the  issuance  of  300,000  shares  of 
treasury  stock  at  50  cents  per  share. 

Ee  ChoUa  Copper  Co.  Permit  No.  1003,  Investment  Co.  No.  707, 
Feb.  20, 1917,  order  authorizing  the  sale  of  100,000  shares  of  treasury 
stock  at  25  cents  per  share. 

Ee  Narragansett  Copper  Co.  Permit  No.  1007,  Investment  Co. 
No.  709,  Feb.  21,  1917,  order  auth(Mdzing  the  sale  of  750,000  shares 
of  treasury  stock  at  $1  per  share. 

California. — Ee  Fresno  Interurban  E.  Co.  Decision  No.  3512,  Ap- 
plication No.  1084,  July  14,  1916,  $149,700  first  mortgage  6  per 
cent  twenty-five-year  bonds  to  be  issued  for  the  purpose  of  covering 
cost  of  construction  of  line  of  railway  from  Fresno  to  Sanger ;  $18,- 
100  preferred  stock  to  be  delivered  to  contractors  for  work  done  on 
applicant's  line.  Form  of  mortgage  approved  (July  20,  1916). 
Order  of  July  20,  1916,  vacated,  and  new  form  of  mortgage  ap- 
proved (Oct.  26,  1916). 

Be  Valley  Pipe  Line  Co.  Decision  No.  3576,  Application  No.  1246, 
Aug.  12,  1916,  order  authorizing  the  issuance  of  2,876J  shares  of 
stock  of  the  par  value  pf  $100  per  share  to  be  sold  at  not  less  than 
80,  proceeds  to  be  used  for  the  construction  of  a  portion  of  applicant's 
pipe  line  from  Coalinga  oil  fields  to  Martinez.  Order  authorizing 
the  issuance  of  above  stock  to  the  Shell  Company  of  California  in- 
stead of  Anglo-Saxon  Petroleum  Company  (August  30,  1916). 

Re  Corcoran  Water  &  GaB  Co.  Decision  No.  3606,  Application  No. 
2390,  Aug.  31,  1916,  $10,000  6  per  cent  bonds  to  be  issued  for  not 
less  than  91,  proceeds  to  be  used  to  install  needed  improvements  to 
utility.    Form  of  mortgage  approved  (January  20,  1917). 

Re  Southern  Counties  Gas  Co.  Decision  No.  3748,  Application 
Xo.  2542,  Oct.  2,  1916,  order  authorizing  the  issuance  of  $370,000 
first  mortgage  5^  per  cent  twenty-year  bonds,  $85,000  face  value 
of  said  bonds  to  be  issued  to  apply  on  additions  and  betterments  and 
for  accounts  payable  including  organization  expenses.  Order  au- 
thorizing issuance  of  $37,000  first  mortgage  5  per  cent  bonds,  to  be 
sold  at  not  less  than  92^,  proceeds  to  be  used  to  discharge  notes  and 
P.U.R.1917B. 
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accounts  payable  (November  2,  1916).  Order  authorizing  issuance 
of  $36,000  first  mortgage  5^  per  cent  twenty-year  bonds  to  be  sold 
at  not  less  than  92J,  proceeds  to  be  used  to  reimburse  applicant  for 
expenditures  for  additions  and  improvements  (December  20,  1916). 
Order  authorizing  issuance  of  $61,000  first  mortgage  bonds  to  be 
sold  at  92J,  proceeds  to  be  used  to  reimburse  applicant's  treasury 
covering  capital  expenditures  made  during  the  period  November 
1st  to  30th,  1916  (January  31,  1917). 

Re  Riverside  Coimty  Gas  &  P.  Co.  Decision  No.  3745,  Application 
No.  2505,  Oct.  2,  1916,  order  authorizing  issuance  of  $50,000  par 
value  of  common  stock,  $5,000  par  value  preferred  stock  and  $20,000 
face  value  six  per  cent  bbnds,  proceeds  to  be  used  in  the  acquisition 
of  gas  property  purchased  from  the  Beaumont  Gas  &  Power  Com- 
pany and  the  Banning  Gas  &  Lighting  Company,  and  for  working 
capital  and  addition  and  betterments  to  plant. 

Re  Pacific  Gas  &  E.  Co.  Decision  No.  3762,  Application  No.  2519, 
Oct.  4,  1916,  $659,000  general  refimding  mortgage  bonds  to  be 
sold  at  not  less  than  85  per  cent  of  face  value  plus  accrued  interest, 
proceeds  to  be  used  to  reimburse  f^plicants'  treasury  for  expenditures 
from  income  for  the  retirement  of  $560,000  of  bonds  of  said  com- 
pany.   Change  in  disposition  of  proceeds  authorized  (Oct.  11,  1916). 

Re  Willowbrook  Water  Co.  Decision  No.  3752,  Application  No. 
2486,  Oct.  4,  1916,  order  authorizing  the  issuance  of  233.85  shares 
of  stock  in  exchange  for  stock  heretofore  authorized  without  author- 
ization, such  stock  to  be  issued  at  ratio  of  one-half  share  of  new  stock 
for  ten  shares  of  old  stock.  By  a  supplemental  order  (Decision  No. 
3939,  Application  No.  2486,  December  2, 1916)  the  company  was  au- 
thorized to  issue  1559  shares  of  capital  stock  of  the  par  value  of  $1 
in  lieu  of  and  upon  cancelation  and  surrender  of  an  equal  number 
of  shares  of  the  stock  now  outstanding,  said  stock  to  be  exchanged 
from  time  to  time,  share  for  share. 

Re  Riverside  County  Gas  &  P.  Co.  Decision  No.  3755,  Application 
No.  2505,  Oct.  4, 1916,  order  authorizing  the  issuance  of  two  promis- 
sory notes  of  the  aggregate  sum  of  $6,200,  for  the  purpose  of  dis- 
charging indebtedness. 

Re  Winterhaven  Improv.  Co.  Decision  No.  3851,  Application  No. 
2388,  Nov.  6,  1916,  application  for  permission  to  issue  63,500  shares 
of  stock  for  the  par  value  of  $1  per  share,  in  lieu  of  stock  hereto- 
fore illegally  issued,  dismissed,  it  appearing  that  the  utility  business 
is  interwoven  with  its  private  business  so  as  to  make  an  authoriza- 
tion impossible  at  the  present  time. 

Re  Southern  P.  Co.  Decision  No.  3774,  Application  No.  2583, 
Oct.  10,  1916^  order  granting  authority  to  purchase  for  the  sum  of 
$35  one  share  of  the  capital  stock  of  Fresno  City  Railway  Company. 

Re  Sierra  &  S.  P.  Power  Co.  Decision  No.  3816,  Application  No. 
2586,  Oct.  24,  1916,  $1,000,000  first  mortgage  5  per  cent  forty-year 
P.U.R.1917B. 


Digitized  by 


Google 


APPENDIX.  112» 

gold  bonds  to  be  sold  at  not  less  than  65  per  cent  of  face  value  and 
accrued  interest,  proceeds  to  be  placed  in  a  special  fund  used  by 
applicants  for  additions  and  betterments  imder  supplemental  orders. 
Order  authorizing  the  use  of  $12,500  of  above  proceeds  to  pay  in- 
terest on  first  mortgage  5  per  cent  forty-year  gold  bonds  due  Febru- 
ary 1,  1915  (January  23,  1917).  Order  authorizing  use  of  $52,- 
014.92  of  proceeds  to  reimburse  treasury  for  capital  expenditures 
(February  1,  1917). 

Be  Stockton  Terminal  &  E.  R.  Co.  Decision  No.  3824,  Applica- 
tion No.  2584,  Oct.  26,  1916,  order  denying  application  for  an  order 
authorizing  the  issuance  of  capital  stock  at  par  value  of  $263,900  in 
shares  of  the  par  value  of  $1  per  share  to  take  place  of  2,639  shares 
of  the  par  value  of  $100  per  share  now  outstanding,  it  appearing  that 
granting  such  a  request  would  involve  the  authorization  by  the  com- 
mission of  a  large  amount  of  stock  without  satisfactory  reasons  there- 
for. 

Be  Los  Angeles  4;  8.  D.  Beach  E.  Co.  Decision  No.  3880,  Applica- 
tion 2613,  Nov.  17,  1916,  order  authorizing  railway  company  to 
pledge  its  first  mortgage  5^  per  cent  sinking  fund  gold  bonds  at  the 
ratio  of  100  to  70,  to  secure  a  note  in  the  principal  simi  of  $11,000. 

Be  Fresno  Interurban  B.  Co.  Decision  No.  3883,  Application  No. 
1084,  Nov.  18,  1916,  $70,000  face  value  of  bonds  and  $35,000  par 
value  of  stock,  to  be  sold  at  not  less  than  80,  proceeds  to  be  used  to 
cover  cost  of  extension,  the  purchase  of  gasolene  motor  cars  and 
cost  of  certain  rights  of  way ;  applicant  also  authorized  to  issue  two 
notes,  one  in  the  sum  of  $3,850.34,  covering  deficit  incurred  during 
construction,  the  other  in  the  sum  of  $4,000,  covering  cost  of  ma- 
terials and  supplies  which  were  not  used. 

Re  Indian  Valley  B.  Co.  Decision  No.  3886,  Application  No. 
2598,  Nov.  18,  1916,  order  authorizing  the  issuance  of  3,250  shares 
of  capital  stock  at  the  par  value  of  $100  per  share,  such  stock  to  be 
sold  for  not  less  than  par,  proceeds  to  be  used  for  the  construction 
of  a  railroad  from  Paxton  to  Lower  Camp ;  applicant  also  authorized 
to  iss^e  100  shares  of  capital  stock  of  the  par  value  of  $100  per 
share  to  E.  E.  Paxton,  for  all  services  rendered  and  to  be  rendered 
in  connection  with  the  promotion  and  organization  of  applicant. 

Be  Hillsborough  Water  Co.  Decision  No.  3907,  Application  No. 
2618,  Dec.  2,  1916,  order  authorizing  the  execution  of  a  mortgage  or 
deed  of  trust  to  secure  a  bonded  indebtedness  of  $50,000  face  value 
of  twenty-year  gold  bonds,  said  bonds  to  be  of  the  face  value  of 
$1,000  each,  bearing  interest  at  6  per  cent;  $30,000  of  said  bonds 
authorized  to  be  issued,  $5,000  of  which  to  be  paid  to  the  Bowie 
Estate  Company,  in  payment  of  real  estate ;  remaining  $25,000  to  be 
issued  at  not  less  than  95  per  cent  of  principle  and  accrued  interest, 
proceeds  to  be  used  to  reimburse  applicant's  treasury  for  money  ex- 
P.U.R.1917B. 
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pended  in  the  sinking  of  two  wells^  and  for  the  extensions^  additions 
and  improvements  of  facilities. 

He  Surprise  Valley  Electric  Light  &  P.  Co.  Decision  No.  3932, 
Application  No.  2348,  Dec.  13,  1916,  order  authorizing  the  issuance 
of  160  shares  of  capital  stock  of  par  value  of  $50,  said  stock  to  be 
sold  at  not  less  than  par,  proceeds  to  be  used  to  retire  certain  out- 
standing notes  and  for  additions  and  improvements  to  system. 

Re  Death  Valley  R.  Co.  Decision  No.  3928,  Application  No.  2555, 
Dec.  13,  1916,  order  authorizing  the  issuance  of  32  of  its  5  per  cent 
sinking  fund  bonds  of  the  face  value  of  100  pounds  sterling  each, 
said  bonds  to  be  sold  at  not  lees  than  90,  proceeds  to  reimburse 
treasury  for  additions  and  betterments  made  by  it  out  of  income. 

Re  San  Francisco-Oakland  Terminal  R.  Co.  Decision  No.  3935, 
Application  No.  2666,  Dec.  16,  1916,  order  authorizing  the  issuance 
and  pledging  of  bonds  of  face  value  of  $10,000,  to  secure  a  note  in  the 
principal  sum  of  $5,000,  proceeds  of  note  to  be  used  as  security  for  a 
certified  check  deposited  pending  the  appeal  of  a  damage  suit. 

Re  Midland  Counties  Pub.  Service  Corp.  Decision  No.  3942,  Appli- 
cation No.  2654,  Dec.  20,  1916,  order  authorizing  the  issuance  of 
promissory  note  for  the  purpose  of  renewing  for  a  period  not  exceed- 
ing 18  months,  6  promissory  notes  of  an  aggregate  face  value  of  $12,- 
427.15. 

Re  Hanford  Water  Co.  Decision  No.  3951,  Application  No.  2644, 
Dec.  26,  1916,  $27,000  of  stock  to  be  sold  at  par,  proceeds  to  be 
used  for  betterments,  to  discharge  indebtedness  and  to  reimburse 
treasury  for  capital  expenditures. 

Re  Pacific  Teleph.  &  Teleg.  Co.  Decision  No.  3961,  Application 
No.  2622,  Dec.  29,  1916,  order  granting  authority  to  acquire  the 
entire  issue  of  capital  stock  of  the  Riverside  Home  Telephone  & 
Telegraph  Company  providing  that  the  amount  to  be  paid  by  the 
Pacific  Telephone  &  Telegraph  Company  shall  never  be  claimed  to 
represent  the  fair  value  of  the  property  of  the  Riverside  Home  Tele- 
phone &  Telegraph  Company. 

Re  Mt.  Tamalpais  &  M.  W.  R.  Co.  Decision  No.  3966,  Applica- 
tion No.  2671,  Dec.  29,  1916,  order  authorizing  the  issuance  of 
$18,500  face  value  of  its  bonds  as  security  for  a  ninety-day  note  of 
like  amount. 

Re  Spring  Valley  Water  Co.  Decision  No.  3970,  Application  No. 
2681,  Dec.  29,  1916,  order  authorizing  the  issuance  of  $500,000  5 
per  cent  notes,  proceeds  to  be  used  to  reimburse  treasury  covering 
moneys  expended  for  additions  and  betterments  to  plant;  $660,000 
face  value  4  per  cent  general  mortgage  bonds,  to  be  issued  in  place 
of  security  for  above  note. 

Re  Hanford  Gas  &  P.  Co.  Decision  No.  3967,  Application  No.  2639, 
Dec.  29,  1916,  $70,000  twenty-year  6  per  cent  bonds  to  be  sold  at  not 
less  that  98,  $50,000  face  value  thereof,  to  be  issued  at  the  present 
P.U.R.1917B.  . 


Digitized  by 


Google 


APPENDIX.  1131 

time,  proceeds  to  be  used  to  retire  $40,000  of  outstanding  bonds,  bal- 
ance for  additions  and  improvements ;  the  balance  of  $20,000  of  such 
bonds  to  be  used  only  under  supplemental  order  as  the  necessity 
of  improvements  and  construction  vrork  warrants.  Whole  amount 
of  bonds  authorized  to  be  sold  at  once  (January  18,  1917). 

Re  Pacific  Gas  &  E.  Co.  Decision  No.  3975,  Application  No.  2675, 
Jan.  4,  1917,  $2,500,000  general  and  refimding  mortgage  5  per  cent 
gold  bonds,  to  be  sold  at  not  less  than  90  per  cent  of  face  value  plus 
accrued  interest,  proceeds  to  be  used  for  additions  and  betterments 
to  system,  providing  that  none  of  such  proceeds  shall  be  expended 
imtil  a  supplemental  order  has  been  issued  by  the  Commission  de- 
fining the  specific  purposes  for  which  they  shall  be  used. 

Re  Tropico  City  Water  Co.  Decision  No.  3981,  Application  No. 
2660,  Jan.  6,  1917,  authority  to  issue  $34,000  par  value  of  stock  and 
$30,000  par  value  of  bonds  in  exchange  for  property  of  water 
company. 

Re  Oro  Electric  Corp.  Decision  No.  3987,  Application  No.  3407, 
Jan.  8,  1917,  $1,491,151.35  general  and  refunding  mortgage  bonds 
of  the  Pacific  Gas  &  Electric  Company  to  be  sold  at  not  less  than 
90,  proceeds  to  be  used  for  the  purpose  of  reimbursing  its  treasury 
for  expenses  made  in  the  purchase  of  bonds  of  the  Oro  Electric 
Company. 

Re  Campbell  Water  Co.  Decision  No.  3995,  Application  No.  2677, 
Jan.  9,  1917,  order  authorizing  the  issuance  of  imsecured  promissory 
note  or  notes  amounting  to  $750,  bearing  interest  at  7  per  cent, 
said  note  or  notes  to  be  sold  for  cash  at  not  less  than  face  value, 
proceeds  to  be  used  to  cancel  two  demand  notes  in  favor  of  the  Bank 
of  Campbell. 

Re  Sonoma  Valley  Water,  Light  &  P.  Co.  Decision  No.  4005, 
Application  No.  2313,  Jan.  11,  1917,  order  authorizing  powfer  com- 
pany to  execute  a  mortgage  for  the  purpose  of  securing  balance  due, 
including  interest  upon  Sonoma  Valley  Water,  Light  &  Power 
Company,  upon  the  principal  of  which  $10,000  is  due,  and  the  claim 
of  Neptune  Meter  Company  for  $1,000. 

Re  Coachella  Valley  Ice  &  Electric  Co.  Decision  No.  4083,  Appli- 
cation No.  839,  Feb.  5,  1917,  order  directing  Decision  No.  1135, 
dated  December  13,  1913,  to  be  amended  to  read  as  follows:  **the 
discount  on  the  bonds  hereby  authorized  to  be  sold  shall  be  amortized 
by  Coachella  Valley  Ice  &  Electric  Company  out  of  earnings  ratably 
over  a  peripd  of  20  years." 

Re  Mt.  Jackson  Water  &  P.  Co.  Decision  No.  4090,  Application 
No.  2684,  Feb.  7,  1917,  order  granting  permission  to  issue  a  promis- 
sory note  in  the  sum  of  $10,000,  said  note  to  be  issued  for  period  of 
2  years  and  bearing  interest  at  the  rate  of  7  per  cent  for  purpose  of 
retiring  a  note  of  like  face  value. 

Re  Southern  California  Edison  Co.  Decision  No.  4097,  Applica- 
P.U.RJ917B. 
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tion  No.  2743,  Feb.  13,  1917,  $5,000,000  common  capital  stock  to 
be  sold  at  not  less  than  91^,  proceeds  to  be  used  to  pay  off  bonds 
and  floating  indebtedness  of  Pacific  Light  &  Power  Corporation, 
providing  the  commission  authorize  the  transfer  of  property  of 
latter  company  to  applicant;  balance  of  proceeds  to  be  used  for 
additions  and  betterments. 

Connecticut.— Re  New  York,  N.  H.  &  H.  R.  Co.  Docket  No.  2149, 
Nov.  28,  1916,  order  authorizing  the  issuance  of  $700,000  gold 
debentures,  bearing  interest  at  rate  not  to  exceed  5  per  cent  per 
annum  to  mature  not  more  than  seven  years  from  the  date  of  their 
issuance,  and  containing  an  agreement  as  to  security  of  said  deben- 
tures; said  bonds  to  be  issued  for  the  purpose  of  constructing  a 
station  and  appurtenances  at  New  Haven. 

Illinois. — Re  Saline  Electric  Co.  Nos.  4757  and  4758,  Consoli- 
dated, Sept.  22,  1916,  $12,600  of  preferred  stock,  $1800  6  per  cent 
preferred  stock  and  $36,000  of  6  per  cent  bonds,  stock  to  be  issued 
at  not  less  than  par,  bonds  at  not  less  than  85,  proceeds  to  be  used 
for  construction,  extensions  and  improvements;  discounts,  commis- 
sions and  expenses  to  be  amortized.  This  order  was  entered  in  lieu 
of  an  order  entered  March  24,  1916,  and  of  another  order  entered 
May  24,  1916,  which  orders  were  vacated  and  annulled. 

Re  Hardin  Electric  Light  &  P.  Co.  No.  5530,  Oct.  23,  1916, 
$5,000  common  capital  stock  to  be  sold  at  par,  for  the  purpose  of  the 
construction  and  completion  of  electric  plant  facilities  of  electric 
company. 

Re  Central  Illmois  Pub.  Service  Co.  No.  5152,  Oct.  23,  1916, 
$3,500,000,  first  and  refunding  mortgage  gold  bonds  to  be  sold  for 
not  less  than  85  per  cent  of  par  value  and  accrued  interest,  proceeds 
to  be  applied  to  discharge  and  retirement  of  the  $3,000,000  three- 
year  6  per  cent  collateral  gold  notes  of  said  company;  $2,000,000 
common  stock  to  be  sold  at  par,  proceeds  to  be  used  for  the  discharge 
and  retirement  at  or  before  the  maturity  of  the  six  per  cent  ten  year 
gold  debentures,  and  for  the  purpose  of  the  discharge  or  retirement 
of  the  company^s  promissory  notes. 

Re  General  Storage  Warehouse  Co.  No.  5646,  Oct.  30,  1916,  $2000 
common  capital  stock  to  be  sold  for  not  less  than  par,  proceeds  to 
be  used  as  a  working  fund  for  the  purpose  of  conducting  business 
which  said  company  is  authorized  and  empowered  by  its  charter 
to  conduct. 

Re  Mason-Hawpe  Elevator  Co.  No.  5625,  Oct.  30,  1916,  $5,000 
capital  stock  to  be  sold  for  not  less  than  par,  proceeds  to  be -used 
to  apply  as  a  working  fund  for  the  purpose  of  conducting  business. 

Re  Terre  Haute  &  P.  R.  Co.  No.  5160,  Oct.  31,  1916,  $33,000 

first  mortgage  gold  bonds  to  be  issued  in  exchange  par  for  par  for 

similar  bonds  of  like  amount. 

Re  Illinois  Gas  Co.  Nos.  5534,  5535,  5604,  Consolidated,  Oct.  31, 
P.U.R.1917B. 
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1916,  $300,000  capital  stock  to  be  sold  for  cash  at  par,  and  $350,000 
first  mortgage  bonds  to  be  sold  for  cash  at  not  less  than  81  per 
cent  of  par  value  and  accrued  interest,  proceeds  from  sale  of  stock 
and  bonds  to  be  used  for  the  purchase  from  Joseph  A.  Sloan  of 
properties  as  existing  October  24,  1916,  for  improvements,  additions 
and  extensions,  and  for  working  capital. 

Re  Pennsylvania  Co.  No.  5674,  Nov.  10,  1916,  order  authorizing 
warehouse  and  terminal  company  to  issue  promissory  notes  for  the 
principal  amount  of  $55,000  payable  on  or  before  15  years  from 
the  date  thereof  and  bearing  interest  at  the  rate  of  5  per  cent  per 
annum  for  the  purpose  of  defraying  the  cost  of  the  construction 
of  necessary  tunnels,  elevators  and  shafts  connecting  new  Folk  street 
freight  station  with  the  tunnels  and  transportation  system  of  the 
Chicago  Tunnel  Company. 

Re  Davis  Electric  Co.  No.  5663,  Nov.  10,  1916,  $5,000  capital 
stock  to  be  sold  at  par,  proceeds  to  be  used  for  the  purposes  of  pur- 
chasing electric  plant  property,  installed  and  operated  in  the  village 
of  Davis. 

Re  Putnam  County  Electric  Co.  Nos.  5405,  5405-A,  5405-B, 
Nov.  10,  1916,  $25,000  capital  stock  to  be  sold  at  par,  proceeds  to 
be  used  for  the  purchase  of  plant  equipment  and  real  property  com- 
prising electric  generating  and  distribution  system  in  the  village  of 
Granville  and  a  distribution  system  in  the  villages  of  Standard,  Mark 
and  adjacent  territory. 

Re  Seymour  &  W.  H.  Light  &  P.  Co.  No.  5131,  Nov.  27,  1916, 
$2,500  common  capital  stock  to  be  sold  at  par,  proceeds  to  be  used 
in  payment  for  the  construction  and  equipment  and  electric  light 
plant  and  distribution  system  serving  village  of  Seymour  and  White 
Heath. 

Re  Toledo,  P.  &  W.  R.  Co.  No.  5369,  Nov.  27,  1916,  order  author- 
izing  railway  company  to  execute  and  deliver  to  the  Chicago,  Bur- 
lington &  Quincy  Railroad  Company  a  single  promissory  note  for 
the  sum  of  $65,000,  in  exchange  for  three  demand  notes,  which  notes 
shall  be  returned  to  the  Toledo,  Peoria  &  Western  Railway  Company 
immediately  upon  the  execution  and  delivery  of  the  note  for  $65,000. 

Re  Hoffman,  No.  5227,  Nov.  27, 1916,  order  authorizing  the  Local 
Telephone  Company  of  Clifton  to  issue  6  per  cent  first  mortgage 
bonds  to  the  aggregate  amount  of  $6,500,  to  be  disposed  of  in  pay- 
ment for  telephone  property  to  be  acquired  from  E.  P.  Hoffman  of 
Iroquois. 

Re  Chicago,  R.  I.  &  P.  R.  Co.  No.  5680,  Nov.  27,  1916,  order 
authorizing  the  issuance  of  $1,000,000  face  value  general  mortgage 
gold  bonds,  said  bonds  to  be  placed  in  treasury  until  such  time  as  the 
same  may  be  lawfully  sold  and  disposed  of,  at  a  price  not  less  than 
the  price  to  be  fixed  by  Commission  upon  proper  application  made 
therefor,  proceeds  to  be  applied  for  reimbursement  of  moneys  actu- 
F.U.R.1917B. 
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ally  expended  from  income  or  from  moneys  in  the  treasury  of  said 
company  not  directly  or  indirectly  secured  by  or  obtained  from  the 
issue  of  stocks  or  stock  certificates,  or  bonds. 

Re  Freeport  Water  Co.  No.  5695,  Nov.  27,  1916,  $10,000  first 
mortgage  bonds  to  be  sold  for  not  less  than  89.43  per  cent  of  par 
value  and  accrued  interest ;  $15,000  first,  refunding  and  construction 
mortgage  bonds  to  be  sold  for  not  less  than  85  per  cent  of  par 
value  and  accrued  interest;  proceeds  to  be  used  for  reimbursement 
of  moneys  actually  expended  from  income  for  construction,  exten- 
sion  or  improvement  to  facilities  and  for  discharge  and  retirement 
of  prior  bonds. 

Re  Cullom  Electric  Co.  No.  5650,  Nov.  27,  1916,  $10,000  conunon 
capital  stock  to  be  sold  for  cash  at  par,  proceeds  to  be  used  for  the 
acquisition  of  property  and  facilities  of  electric  company,  or  for 
additions,  betterments,  and  improvements  to  said  property. 

Re  Benson  Teleph.  Co.  No.  5624,  Nov.  27,  1916,  order  authorizing 
the  issuance  of  promissory  note  of  $1,400,  said  not^  to  be  issued  in 
lieu  of  former  note  of  like  denomination,  executed  and  delivered 
w5thout  the  consent  and  authority  of  the  Commission. 

Re  Lake  Erie  &  W.  R.  Co,  No.  5711,  Nov.  27,  1916,  $1,100,000 
equipment  trust  certificates  to  be  issued  at  97^  per  cent  of  par  net, 
proceeds  to  be  used  in  part  payment  of  1000  box  cars,  estimated  to 
cost  $1,375,000. 

Re  Central  Illinois  Pub.  Service  Co.  No.  5654,  Nov.  27,  1916, 
$130,000  first  and  refunding  mortgage  gold  bonds  to  be  sold  at  not 
less  than  85  per  cent  and  accrued  interest,  proceeds  to  be  used 
for  the  reimbursement  of  moneys  actually  expended  from  income 
and  other  moneys  from  the  treasury  not  directly  or  indirectly  secured 
by  or  obtained  from  the  issues  of  stock  or  bonds,  notes,  etc.,  for  the 
construction,  extensions,  and  improvements  of  and  addition  to 
facilities. 

Re  Bondville  Electric  Light  Co.  No.  5592,  Dec.  4,  1916,  order 
authorizing  the  issuance  of  eighteen  shares  of  common  capital  stock 
at  the  par  value  of  $83. 33 J  each,  proceeds  to  be  used  and  applied  for 
the  purpose  of  reimbursing  the  petitioner  for  expenditures  made  in 
installing  electric  light  plant  and  system. 

Re  Coles  County  Teleph.  &  Teleg.  Co.  No.  5764,  Dec.  11,  1916, 
$75,000  common  capital  stock  to  be  sold  at  not  less  than  par,  proceeds 
to  be  used  to  reimburse  the  company^s  treasury  for  moneys  expended 
for  the  acquisition  of  property  and  the  construction,  extension  or 
improvement  of  or  additions  to  its  facilities. 

Re  Noble  Electric  Light  &  P.  Co.  No,  5614,  Dec.  12,  1916,  $2,500 

common  capital  stock  to  be  sold  at  par,  proceeds  to  be  used  for  the 

purchase  of  material  and  for  the  construction  and  operation  of  an 

electric  plant  and  facilities  in  the  village  of  Noble. 

Re  Chicago  &  A.  R.  Co.  No.  5840,  Dec.  27,  1916,  order  approving 
P.U.R.lonB. 
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form  of  agreement  of  conditional  sale  between  the  Guardian  Savings 
&  Trust  Company  and  the  Chicago  &  Alton  Railroad  Company  dated 
December  1,  1915,  and  authorizing  the  issuance  by  said  railroad 
company  of  $475,000  face  value  of  equipment  gold  bonds  bearing 
interest  at  4J  per  cent  per  annum;  said  bonds  to  be  issued  for  the 
purpose  of  paying  in  part  the  purchase  price  of  equipment  secured 
by  said  railroad  company  from  said  Trust  Company. 

Re  New  York  C.  R.  Co.  No.  6727,  Dec.  27,  1916,  order  authorizing 
the  issuance  of  $12,000,000  face  amount  of  equipment  trust  certifi- 
cates to  bear  interest  at  the  rate  of  4J  per  cent  payable  semi-annually, 
said  certificates  to  be  sold  to  net  not  less  than  97  per  cent  of  par  value 
and  accrued  interest,  proceeds  to  be  used  for  the  acquisition  of  speci- 
fied property. 

Re  New  York  C.  R.  Co.  No.  5728,  Dec.  27,  1916,  order  authorizing 
the  issuance  of  $25,000,000  par  value  of  capital  stock,  to  be  issued 
at  not  less  than  par  for  the  purpose  of  reimbursing  treasury,  for 
the  acquisition  of  property,  for  construction,  extension  or  improve- 
ment of  or  additions  to  its  facilities  and  the  discharge  of  obligations 
not  due  to  maintenance,  replacement  or  substitution. 

Re  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  No.  5720,  Dec.  27,  1916, 
$84,860,168.08  capital  stock  to  be  issued  for  the  purpose  of  convert- 
ing capital  stock  of  each  of  the  specified  consolidating  corporations 
into  the  capital  stock  of  the  Pittsburgh,  Cincinnati,  Chicago  &  St. 
Louis  Railroad  Company. 

Re  New  York,  C.  &  St  L.  R.  Co.  No.  5799,  Dec.  27,  1916,  order 
approving  the  issuance  of  $300,000  face  amount  of  equipment  trust 
certificates,  said  certificates  to  be  sold  for  not  less  thyan  97.653  per 
cent  of  par  value  and  accrued  interest,  proceeds  to  be  vsed  for 
the  acquisition  of  ten  Six- Wheel  Engines  and  fifteen  rebuilt  Consoli- 
dation Engines. 

Re  Commonwealth  Edison  Co.  No.  5635,  Dec.  27,  1916,  order 
authorizing  the  issuance  of  45,839  additional  shares  of  capital  stock, 
each  of  the  par  value  of  $100;  said  stock  to  be  offered  for  sale  at 
par  for  cash  in  pro  rata  proportion  to  the  stockholders  of  the  Com- 
pany, any  portion  not  disposed  of  to  stockholders  at  part  to  be  sold 
at  best  price  obtainable,  but  not  less  than  par;  proceeds  to  be  used 
for  or  on  account  of  the  acquisition  of  property  and  the  construction, 
extension  or  improvement  of  or  addition  to  facilities. 

Re  Western  United  Gas  &  E.  Co.  No.  5740,  Dec.  28,  1916,  $65,000 
general  mortgage  gold  bonds  series  C,  bearing  interest  at  rate  of 
5  per  cent  per  annum,  to  be  sold  for  cash  at  not  less  than  85  per 
cent  of  par  value  and  accrued  interest;  proceeds  to  be  used  for  the 
reimbursement  of  moneys  actually  expended  from  income  or  any 
other  moneys  in  treasury  not  directly  or  indirectly  secured  by  the 
issuance  of  stocks  and  bends,  within  period  of  five  years,  and  for 
the  payment  of  75  per  cent  of  the  expenditures  of  petitioner  between 
P.U.R.1917B. 
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June  1,  1916,  and  September  30,  1916,  for  property  constructed  or 
acquired  as  and  for  additions  to  or  improvements  and  extensions  of 
property. 

Be  Arenzville  Light  &  P.  Co.  No.  5759,  Jan.  3, 1917,  $6,000  capi- 
tal  stock  to  be  sold  at  par,  proceeds  to  be  used  for  the  acquisition  of 
machinery  and  appliances,  and  for  the  construction  and  completion 
of  electric  plant  and  facilities  of  said  power  company. 

Ee  Saline  Electric  Co.  No.  5772,  Jan.  3,  1917,  $4,800  First  Mort- 
gage Gold  Bonds  to  be  sold  for  not  less  than  85  per  cent  and  accrued 
interest  thereon,  proceeds  to  be  used  for  the  acquisition  of  properties 
of  the  Ashley  municipal  electric  plant  and  for  the  expenses  of  the 
sale  of  securities;  $1,920  preferred  capital  stock  to  be  sold  for  cash 
at  not  less  than  par,  solely  for  the  acquisition  of  electric  property 
in  the  city  of  Ashley. 

Re  Central  Illinois  Pub.  Service  Co.  No.  5654,  Jan.  4,  1917, 
$504,000  First  and  Refunding  Mortgage  Gold  Bonds,  to  be  sold  at 
not  less  than  85  per  cent  of  par  value  and  accrued  interest,  proceeds 
to  be  used  for  the  reimbursement  of  moneys  expended  from  income 
and  other  moneys  in  the  treasury  not  directly  or  indirectly  secured 
by  or  obtained  from  the  issue  of  stocks,  bonds,  notes,  etc.,  and  for 
construction,  extension  and  improvement  of,  and  addition  to  facil- 
ities. 

Re  Southern  Illinois  Light  &  P.  Co.  No.  5690,  Jan.  9,  1917, 
$8,720  first  mortgage  gold  bonds  to  be  sold  for  not  less  than  85  per 
cent  of  the  par  value  and  accrued  interest,  proceeds  to  be  used  for 
the  acquisition  of  property  of  the  Marine  Electric  Service  Company 
and  for  the  expenses  of  the  sale  of  securities  hereby  authorized; 
$3,488  6  per  cent  preferred  capital  stock  (cumulative)  to  be  sold  for 
cash  at  par,  proceeds  to  be  used  for  the  acquisition  of  property  of 
the  Marine  Electric  Service  Company. 

Re  Southern  Illinois  Light  &  P.  Co.  No.  5780,  Jan.  15,  1917, 
$4880  first  mortgage  gold  bonds  to  be  sold  at  not  less  than  85, 
proceeds  to  be  used  for  the  acquisition  of  property  of  Troy  municipal 
electric  plant  and  for  expenses  of  sale  of  above  securities;  $1,952 
preferred  stock  to  be  sold  for  cash  at  par,  proceeds  to  be  used  solely 
for  the  acquisition  of  electric  property  acquired. 

Re  Mendon  Electric  Light  &  P.  Co.  No.  5768,  Jan.  15,  1917, 
order  authorizing  the  issuance  of  $2,300  promissory  notes  for  cash, 
proceeds  of  said  notes  to  be  applied  to  the  lawful  refunding  of  obli- 
gations incurred  for  improvements,  additions,  and  betterments  and 
to  be  incurred  for  proposed  improvements,  additions  and  betterments. 

Re  Bloomington  &  N.  R.  &  Light  Co.  No.  5794,  Jan.  15, 
1917,  $108,000  6  per  cent  cumulative  preferred  capital  stock  to  be 
sold  for  not  less  than  par,  proceeds  to  be  applied  for  discharge  or 
lawful  refunding  of  obligations  incurred  •for  bonds  retired  through 
sinking  fund  provisions  of  its  mortgages. 
P.U.R.1917B. 


Digitized  by 


Google 


APPENDIX.  J137 

Be  tTnion  Gas  &  E.  Co.  No.  2151,  Jan,  15,  1917,  $50,000  first 
preferred  7  per  cent  cumulative  stock  to  be  sold  for  not  less  than  85 
plus  accrued  interest;  and  43  first  mortgage  thirty-year  5  per  cent 
gold  bonds  at  $1,000  each ;  proceeds  from  the  issuance  of  said  stock 
and  bonds  to  be  used  for  reimbursement  of  petitioner's  treasury  for 
expenditures  not  due  to  maintenance,  replacements,  or  substitution, 
for  reimbursement  for  expenditures  made  during  the  period  from 
July  1,  1914,  to  September  30,  1916  for  additions,  extensions  and 
improvements  to  water  gas  plant,  and  general  equipment,  and  in 
general  for  construction,  extension  or  improvement  of  or  addition 
to  facilities,  and  for  construction,  extension  or  improvements  to 
petitioner's  facilities  necessary  to  meet  its  requirements. 

Ee  Western  United  Gas  &  E.  Co.  No.  6053,  Jan.  16,  1917,  order 
authorizing  the  issuance  of  general  mortgage  bonds  in  the  aggregate 
amount  of  $110,000,  to  be  sold  at  not  less  than  85  per  cent,  together 
with  accrued  interest  thereon,  proceeds  to  be  used  for  the  reimburse- 
ment of  moneys  actually  expended  from  income  or  any  other  moneys 
in  the  treasury,  not  directly  or  indirectly  secured  by  or  obtained  from 
the  issue  of  stocks  or  bonds,  for  the  payment  and  retirement  of 
$85,000  bonds,  and  for  the  payment  and  retirement  of  $25,000  bonds, 
secured  by  first  and  refunding  mortgage. 

Be  Chicago,  N.  S.  &  M.  B.  Co.  No.  6150,  Jan.  18,  1917,  $170,000 
equipment  gold  notes  to  be  sold  at  not  less  than  97  per  cent  of  par 
value  and  accrued  interest  thereon,  proceeds  to  be  used  for  the 
acquisition  of  specified  property. 

Be  Minneapolis  &  St.  L.  E.  Co.  No.  6173,  Jan.  29,  1917,  authority 
to  issue  $1,700,000  car  trust  certificates  at  not  less  than  96^,  for 
purpose  of  procuring  1000  box  cars  and  500  gondola  cars  in  accord- 
ance with  contract  with  a  trustee. 

Be  Hollis  Teleph.  Co.  No.  6051,  Jan.  29,  1917,  $1,200  common 
capital  stock  to  be  sold  for  cash  at  par,  proceeds  to  be  used  for  the 
acquisition  of  property  and  for  improvements,  additions,  and  better- 
ments to  facilities. 

Be  Pocahontas  Teleph.  Co.  No.  6049,  Jan.  29,  1917,  order  author- 
izing the  issuance  and  disposal  of  several  promissory  notes  to  be 
secured  by  mortgage  upon  entire  plant  and  property  of  petitioner, 
proceeds  to  be  used  and  applied  for  purpose  of  tjJcing  up  and  retiring 
a  like  total  amount  of  notes  now  remaining  due  and  unpaid. 

Be  Forgan,  No.  6144,  Jan.  29,  1917,  order  approving  the  pur- 
chase of  $65,000  first  mortgage  loan  6  per  cent  gold  bonds  to  be 
issued  for  cash  at  92  per  cent  of  par  value  and  accrued  interest. 

Be  Chicago  &  N.  W.  B.  Co.  No.  6055,  Jan.  29,  1917,  $15,250,950 

common  stock  to  be  sold  for  not  less  thkn  par,  proceeds  to  be  used 

to  reimburse  company  for  moneys  actually  expended  in  constructing, 

extending,  improving  and  equipping  railway  not  directly  or  indi- 
P.UJ1.1917B.  72 
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rectly  secured  by  or  obtained  from  the  issue  of  any  stocks,  stock 
certificates  or  bonds. 

Be  East  St.  Louis  Light  &  P.  Co.  No.  5867,  Jan.  31, 1917,  $123,500 
capital  stock  to  be  sold  at  not  less  than  par ;  $49,000  first  mortgage 
bonds  to  be  sold  at  not  less  than  85  of  par  value  and  accrued  interest ; 
proceeds  from  sale  of  stock  and  bonds  to  be  used  for  the  discharge 
of  outstanding  obligations  or  open  accounts,  incurred  for  construc- 
tion, extension  or  improvement  of  or  addition  to  facilities. 

Re  Chicago,  M.  &  St.  P.  E.  Co.  No.  6203,  Jan.  31,  1917,  $25,000,- 
000  general  and  refunding  mortgage  gold  bonds,  series  A,  to  be  sold 
at  not  less  than  90  per  cent  of  par  value  of  principal  and  accrued 
interest,  proceeds  to  be  applied  only  for  reimbursement  of  treasury 
for  moneys  actually  expended  out  of  accumulated  surplus  income  not 
directly  or  indirectly  secured  by  or  obtained  from  the  issue  of  stocks ; 
for  the  acquisition  of  property,  the  construction,  extension  and 
improvement  of  and  additions  to  facilities. 

Re  Chicago  &  N.  W.  R.  Co.  No.  6122,  Jan.  31, 1917,  order  author- 
izing trust  company  to  issue  certificates  not  exceeding  in  the  aggre- 
gate $4,250,000,  for  the  purpose  of  acquiring  77  locomotives,  1000 
gondola  cars  and  500  wooden  box  cars,  said  certificates  not  to  exceed 
cost  of  the  equipment. 

Re  Alton  Gas  &  E.  Co.  No.  5796,  Jan.  31,  1917,  $75,000 
common  capital  stock  and  $24,000  preferred  capital  stock  to  be  sold 
at  par ;  $90,000  ten-year  notes  to  be  sold  at  par  plus  accrued  interest, 
proceeds  of  stock  and  notes  to  be  used  for  the  discharge  or  lawful 
refunding  of  obligations  incurred  prior  to  December  1,  1911,  for 
construction,  extension  or  improvement  of,  or  addition  to  facilities, 
for  the  discharge  of  outstanding  obligations  evidenced  by  short  term 
notes  and  open  accounts  incurred  for  construction,  extension  or 
improvement,  and  for  working  capital. 

Re  Chicago  &  N.  W.  R.  Co.  No.  5839,  Jan.  31,  1917,  $1,000,000 
general  mortgage  gold  bonds  to  be  sold  at  not  less  than  90  per  cent 
of  par  value  and  accrued  interest,  proceeds  to  be  used  to  reimburse 
treasury  for  moneys  actually  expended  in  permanent  improvement 
of  and  in  additions  and  b'etterments  to  property. 

Re  Duensing  Light  &  P.  Co.  No.  5665,  Feb.  5,  1917,  $2,500 
capital  stock  to  be  sold  at  par  for  cash,  proceeds  to  be  used  for  the 
construction,  extension  or  improvement  of,  or  addition  to  facilities. 

Re  Public  Service  Co.  No.  6174,  Feb.  5,  1917,  $5,000,000  6  per 
cent  gold  debentures  to  be  sold  at  not  less  than  99  per  cent  proceeds 
to  be  used  for  refunding  of  5  per  cent  gold  coupon  notes  of  the 
Northwestern  Gas  Light  &  Coke  Company,  or  on  account  of  the 
acquisition  of  property  and  the  construction,  extension  or  improve- 
ment of,  or  addition  to  its  facilities. 

Re  Monmouth  Pub.  Service  Co.  No.  6064,  Feb.  7,  1917,  $64,000 
first  refunding  and  improvement  5  per  cent  gold  bonds  to  be  sold 
P.U.R.1917B. 
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at  not  less  than  90  and  accrued  interest,  proceeds  to  be  used  for 
necessary  additions,  improvements  and  betterments  to  facilities. 

Re  Chicago  &  W.  I.  B.  Co.  No.  6006,  Feb.  7,  1917,  $570,000 
consolidated  mortgage  bonds,  to  be  sold  at  not  less  than  par,  for 
the  purpose  of  retiring  and  refunding  a  like  amount  of  general 
mortgage  bonds. 

Re  Central  Cold  Storage  Co.  No.  5831,  Feb.  12,  1917,  order 
authorizing  the  execution  and  delivery  of  a  certain  mortgage  or  trust 
deed  to  secure  an  issue  of  first  and  refunding  first  mortgage  bonds 
in  the  aggregate  sum  of  $1,000,000;  $500,000  first  mortgage  gold 
bonds  to  be  sold  at  not  less  than  85  per  cent  of  par  value  and  accrued 
interest,  proceeds  to  be  used  for  completing  and  finishing  construc- 
tion of  plant,  building  and  equipment,  and  for  working  capital. 

Re  Western  Illinois  Teleph.  Co.  Nok  6077,  Feb.  19,  1917,  Macomb 
Telephone  Company  authorized  to  issue  capital  stock  of  the  sum  of 
$8,000  to  be  disposed  of  for  cash  at  not  less  than  the  par  value  there- 
of, proceeds  to  be  used  for  the  purchase  of  a  telephone  plant  from 
the  Western  Illinois  Telephone  Company,  in  the  city  of  Macomb. 

Re  Joliet  Union  Depot  Co.  No.  5857,  Feb.  19,  1917,  consent 
to  the  execution  by  the  Joliet  Union  Depot  Company  of  first  mort- 
gage, dated  June  1,  1914,  to  the  Illinois  Trust  &  Savings  Bank  as 
trustee,  and  supplemental  mortgage  of  January  30,  1917,  to  same 
trustee  to  secure  an  issue  of  not  to  exceed  $550,000  first  mortgage 
gold  bonds  to  be  dated  June  1, 1914,  to  mature  June  1, 1944,  redeem- 
able at  105  per  cent  of  the  par  value  thereof  on  any  interest  payment 
made  after  Jime  1,  1919,  interest  at  5  per  cent  payable  semi-annu- 
ally ;  and  to  issue  bonds  in  the  sum  of  $372,000  thereunder  to  be 
sold  for  not  less  that  99^  per  cent  of  their  par  value,  proceeds  to  be 
used  for  the  payment  of  advances  for  the  cost  of  property  and  facili- 
ties and  the  construction  and  completion  of  a  depot  building  in  the 
citv  of  Joliet. 

Re  Empire  Teleph.  Co.  Nos.  5439,  6044,  Feb.  21,  1917,  $5,720 
promissory  notes  to  discharge  obligations  of  a  like  amount  incurred 
for  the  reconstruction  of  telephone  line. 

Re  Germantown  Electric  Light  Co.  No.  6178,  Consolidating  6130, 
Feb.  21, 1917,  $10,000  common  capital  stock  to  be  issued  and  disposed 
of  for  cash  only  or  property,  $9,908.25  of  proceeds  to  be  used  and 
applied  for  specified  purposes  set  out  in  detail  in  Exhibits  C  and 
D,  $91.75  of  proceeds  to  be  held  in  treasury  of  petitioner  to  be  used 
as  working  capital  or  for  future  improvements,  additions  and  better- 
ments. 

Re  Boone  County  Rural  Teleph  Co.  No.  6129,  Feb.  21,  1917,  order 
authorizing  the  issuance  of  promissory  notes  to  the  ampunt  of  $3,300 
for  the  purpose  of  discharging  and  refunding  obligations  of  an  equal 
amoimt. 

Indiana, — Re  Northern  Indiana  &  S.  M.  Teleph.  Teleg.  &  Cable 
P.U.R.1917B. 
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Co.  No.  1385,  Oct.  21,  1916,  $90,000  to  be  sold  for  not  less  than  95, 
proceeds  to  be  used  for  the  discharge  of  specified  indebtedness  and 
for  the  payment  of  the  cost  of  extensions,  improvements  and  better- 
ments of  plant,  valuation  of  company's  property  being  fixed  at 
$127,155. 

Be  Kokomo  Waterworks  Sjstem,  No.  2632,  Dec.  1,  1916,  order 
authorizing  the  issuance  of  new  mortgage  or  trust  deed  bonds  secured 
thereby  to  the  amount  of  $350,000  bearing  6  per  cent  interest  per 
annum,  and  $70,000  of  its  preferred  capital  stock  bearing  7  per 
cent,  said  bonds  and  stock  to  be  sold  for  face  value,  proceeds  to  be 
used  exclusively  for  the  purpose  of  paying,  taking  up,  redeeming 
and  retiring  the  $420,000  of  outstanding  bonds  on  property  of  said 
company  in  the  city  of  Kokomo. 

Re  Mt.  Vernon  Waterworks  Co.  No.  2634,  Dec.  1,  1916,  order 
authorizing  the  issuance  of  new  mortgage  or  trust  deed  bonds  secured 
thereby  to  the  amount  of  $150,000  bearing  6  per  cent  interest  per 
annum,  and  $32,000  preferred  capital  stock,  said  securities  to  be 
sold  for  face  value,  proceeds  to  be  used  for  the  purpose  of  paying, 
redeeming  and  retiring  $182,000  of  outstanding  bonds  on  property 
of  said  company  in  the  city  of  Mt.  Vernon. 

Re  Noblesville  Heat,  Light  &  P.  Co.  No.  2554,  Dec.  8,  1916, 
$45,000  preferred  stock  to  be  sold  at  not  less  than  80,  proceeds  to 
be  used  in  the  enlargement  of  ice  plant. 

Re  Winona  Teleph.  Co.  No.  2652,  Dec.  16,  1916,  $150,000  pro- 
ferred  stock  to  be  sold  for  cash  at  not  less  than  96,  proceeds  to  be 
used  in  retiring  present  outstanding  preferred  stock  and  in  payment 
of  its  present  existing  bonded  indebtedness  and  its  short  time  loans, 
and  to  reimburse  treasury. 

Re  Central  States  Gas  Co.  No.  2660,  Dec.  22,  1916,  $145,000 
common  stock,  and  $145,000  first  mortgage  gold  bonds,  to  be  issued 
at  not  less  than  82^  per  cent,  proceeds  to  be  used  for  the  construction 
of  artificial  gafi  plant  and  the  extension  of  its  mains  in  Vincennes. 

Re  Citizens  Independent  Teleph.  Co.  No.  2613,  Dec.  22,  1916^ 
$80,900  first  mortgage  thirty-year  5  per  cent  gold  hoais  to  be  sold 
at  not  less  than  85  per  cent,  proceeds  to  be  used  to  reimburse  treas- 
ury for  moneys  expended  for  permanent  additions,  extensions,  better- 
ments and  improvements  to  telephone  plant  and  property  from 
May  1, 1913  to  July  31,  1916.  Modified  with  respect  to  payment  of 
statutory  fee  to  State  Treasurer  (January  20,-1917). 

Re  Hydro-Electric  Light  &  P.  Co.  No.  2709,  Dec.  29,  1916, 
$120,000  preferred  stock  to  be  sold  at  not  less  than  95,  and  $110,000 
common  stock  to  be  sold  at  not  less  than  90,  proceeds  from  sale  of 
such  stock  to  be  used  in  the  purchase  of  franchises  and  plants  of  the 
Light,  Heat  &  Power  Company,  and  for  organization,  legal  and 
engineering  expenses  of  said  Company,  and  for  the  purpose  of  pro- 
viding working  capital. 

Re  Sullivan  County  Electric  Co.  No.  2615,  Be  Clinton  Electric 
P.U.R.1917B. 
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Light  &  P.  Co.  No.  aftie,  and  Be  Wabash  Valley  Electric  Co.  No. 
2617,  Dec.  30,  1916,  order  authorizing  the  Wabash  Valley  Electric 
Company  to  issue  to  Clinton  Electric  Light  &  Power  Company 
$124,000  par  value  of  stock  and  $38,800  par  value  of  first  mori;gage 
5  per  cent  twenty-year  gold  bonds  in  payment  of  electric  plant  pur- 
chase from  the  Clinton  Electric  Light  &  Power  Company. 

Be  Sullivan  County  Electric  Co*  No.  2615,  Be  Clinton  Electric 
Light  &  P*  Co.  No.  2616,  and  Be  Wabash  Valley  Electric  Co.  No. 
2617,  Dec.  30,  1916,  $9,000  capital  to  be  sold  at  par  for  cash, 
proceeds  to  be  used  in  paying  organization  expenses  and  expenses 
before  CommSssion ;  $50,000  first  mortgage  6  per  cent  twenty-year 
gold  bonds  to  be  sold  for  not  less  than  80,  proceeds  to  be  used  in 
making  extensions  and  betterments  to  electric  plant. 

Be  Sullivan  County  Electric  Co.  No.  2615,  Be  Clinton  Electric 
Light  &  P.  Co.  No.  2616,  and  Be  Wabash  Valley  Electric  Co.  No. 
2617,  Dec.  30,  1916,  order  authorizing  Wabash  Valley  Electric 
Company  to  issue  to  said  Sullivan  Coimty  Electric  Company,  $117,- 
000  par  value  of  capital  stock  and  $161,200  par  value  first  mortgage 
5  per  cent  twenty-year  gold  bonds,  in  pa3rment  of  the  electric  plant 
purchased  from  the  Sullivan  County  Electric  Company. 

Be  Scott  County  Teleph.  Co.  No.  2671,  Jan.  5,  1917,  $10,000 
first  mortgage  6  per  cent  bonds  to  be  sold  for  not  less  than  par, 
proceeds  to  be  used  for  the  payment  of  $6,000  now  outstanding  by 
said  company,  said  debt  having  been  created  by  the  building  of  new 
lines  and  by  the  purchase  of  instruments,  the  remaining  $4,000 
to  be  used  for  the  building  of  farm  lines  and  toll  lines. 

Be  Chicago,  L.  S.  &  S.  B.  B.  Co.  No.  2620,  Jan.  5,  1917,  $146,000 
first  mortgage  5  per  cent  gold  bonds  to  be  issued  and  deposited  as 
collateral  securities  for  indebtedness  of  like  amount,  created  on 
account  of  moneys  borrowed  and  moneys  expended  from  operating 
revenues  in  making  betterments,  extensions  and  improvements;  said 
bonds  not  to  be  hypothecated  at  less  than  75  per  cent  of  par  and  not 
to  be  sold  by  pledgee  at  less  than  par. 

Be  Hobart,  No.  2611,  Jan.  12,  1917,  $15,000  bonds,  to  be  sold 
at  not  less  than  par,  proceeds  to  be  used  to  purchase  a  condensing 
steam  turbine  and  condenser  for  the  electric  light  plant  of  town  of 
Hobart. 

Be  Indiana  B.  &  Light  Co.  No.  2683,  Jan.  20,  1917,  $140,000 
preferred  capital  stock  to  be  sold  for  cash  at  not  less  than  97,  proceeds 
to  be  used  in  payment  for  the  purchase  and  installation  of  property 
to  its  plant,  and  in  payment  for  the  plant  of  the  Converse  Light  & 
Power  Company. 

Be  Literstate  Pub.  Serrice  Co.  No.  2744,  Jan.  20,  1917,  $29,000 
first  and  refunding  mortgage  gold  bonds  to  be  sold  at  not  less  than 
80,  proceeds  to  be  used  to  reimburse  treasury  for  money  expended 
P.U.R.1917B. 
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for  betterments  and  extensions  to  plant  and  for  money  paid  out  for 
the  redemption  of  one  bond  of  $2,000. 

Be  Central  Indiana  Lighting  Co.  No.  2743,  Jan.  20,  1917,  $5,000 
first  and  refunding  5  per  cent  gold  bonds  to  be  sold  at  not  less  than 
80,  proceeds  to  be  used  to  reimburse  treasury  of  the  company  for 
expenditures  on  account  of  betterments,  extensions,  and  new  con- 
struction to  its  electric  lighting  and  gas  plants. 

fte  Farmers  &  M.  Light  &  P.  Co.  No.  2761,  Feb.  9,  1917,  $500,000 
common  capital  stock  to  be  sold  for  cash  for  price  as  will  pay  all 
of  the  expenses,  commissions,  brokerage  fees,  and  costs,  and  in  addi- 
tion thereto  pay  into  the  treasury  of  power  company  an'  amoimt  over 
and  above  said  expenses  equal  to  75  per  cent  of  par  value  of  stock; 
proceeds  to  be  used  for  the  purpose  of  purchasing  a  number  of 
water  power  sites  in  the  northern  part  of  the  state,  constructing 
and  putting  in  operation  electric  lighting  and  power  plants  for  the 
purpose  of  serving  a  number  of  municipalities  and  country  districts 
adjacent  thereto  in  territory  surrounding  and  nearby  said  water 
power  sites. 

Re  Indianapolis  Light  &  Heat  Co.  No.  2766,  Feb.  10,  1917, 
$400,000  bonds  to  be  sold  for  not  less  than  95  per  cent,  proceeds  to 
be  used  to  apply  to  the  reimbursement  of  treasury  for  money 
expended  from  income  for  new  construction,  extension  and  improve- 
ment of  facilities,  plant  and  distributing  system. 

Ee  Van  Buren,  No.  2821,  Feb.  16,  1917,  order  authorizing  the  sale 
of  one  bond  in  the  sum  of  $319,  proceeds  to  be  used  for  the  purpose 
of  purchasing  water  works  hose  for  fire  protection  purposes  for  the 
town  of  Van  Buren. 

Maine.— Re  Alfred  Water  Co.  U.  No.  158,  Oct.  24,  1916,  $7,000 
common  capital  stock  to  be  sold  at  par,  proceeds  to  be  used  for  the 
payment  of  principal  on  present  outstanding  promissory  notes. 

Re  Knox  &  M.  Teleph.  Co.  U-166,  Nov.  7,  1916,  order  authorizmg 
the  issuance  of  111  shares  of  capital  stock  of  the  par  value  of  $5 
per  share  to  be  sold  at  par,  proceeds  to  be  used  for  the  construction 
of  telephone  lines. 

Re  Knox  &  M.  Teleph.  Co.  U-166,  Nov.  7,  1916,  order  authorizing 
the  issuance  of  91  shares  of  capital  stock  of  the  par  value  of  $5  per 
share,  to  be  sold  at  par,  proceeds  to  be  used  in  payment  for  the 
construction  of  certain  telephone  lines. 

Re  Gorham  Water  Co.  U-164,  Nov.  10,  1916,  order  authorizing 
the  issuance  of  a  promissory  note  for  the  sum  of  $50,000  in  full 
payment  of  the  principal  of  its  mortgage  bonds  dated  November  1,. 
1896,  for  a  like  amount,  and  to  secure  said  note,  principal  and 
interest,  by  a  mortgage  of  all  of  the  property  and  franchises  of  said 
water  company. 

Re  Tomlinson  &  Colby,  U-160,  Re  Oquossoc  Light  &  P.  Co. 
TJ-161,  U-165,  Nov.  14,  1916,  order  authorizing  the  Oquossoc  Liffht 
P.U.R.1917B. 
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and  Power  Company  to  issue  and  sell  at  par  common  capital  stock 
at  the  par  value  of  $25,000,  including  that  amounting  to  $600 
already  issued,  and  to  issue  and  sell  at  not  less  than  90  and  accrued 
interest  its  mortgage  bonds  of  the  face  value  of  $20,000  bearing 
interest  at  5  per  cent,  the  proceeds  to  be  used  for  the  purchase  of 
property  of  Tomlinson  and  Colby  for  not  exceeding  $3,000  and  for 
the  purchase,  acquisition,  construction  and  equipment  of  electric 
light  and  power  plant. 

Be  Bipley  Teleph.  Co.  XJ.  No.  169,  Nov.  28, 1916,  order  authorizing 
the  issuance  of  117  shares  of  capital  stock,  at  the  par  value  of  $5 
per  share  to  be  sold  at  par,  proceeds  to  be  used  in  making  extensions 
and  betterments  to  telephone  system. 

Re  Northern  Maine  Seaport  R.  Co.  R.  R.  No.  212,  Nov.  28,  1916, 
$23,000  mortgage  bonds  to  be  sold  at  not  less  than  91  and  accrued 
interest,  proceeds  to  be  used  for  the  sole  purpose  of  paying  for  the 
cost  of  additions  and  improvements  to  railroad  lines,  and  terminal 
and  wharf  properties. 

Re  Ft.  Kent  Water  Co.  U.  No.  170,  Dec.  12,  1916,  $50,000  mort- 
gage bonds  to  be  sold  at  not  less  than  90  per  cent  and  accrued 
interest,  proceeds  to  be  used  in  payment  of  present  indebtedness  of 
said  company. 

Re  Warren  Teleph.  Co.  TJ.  No.  178,  Jan.  11,  1917,  approval  of  the 
issuance  of  47  shares  of  capital  stock  of  the  par  value  of  $5  per  share, 
during  the  year  ending  June  30, 1916,  in  order  to  procure  funds  with 
which  to  make  necessary  extensions  and  additions  to  plant. 

Re  Oxford  County  Teleph.  &  Teleg.  Co.  U.  179,  Jan.  18,  1917, 
$1,600  5  per  cent  preferred  stock  to  be  sold  at  not  less  than  par  and 
accimiulated  interest,  proceeds  to  be  used  for  additions  and  perma- 
nent improvements  to  telephone  plant. 

Re  Western  Maine  Power  Co.  U.  No.  181,  Jan.  31,  1917,  $52,500 
6  per  cent,  dividend  preferred,  capital  stock  to  be  issued  dollar  for 
dollar,  of  an  equal  amount  of  indebtedness  on  open  accounts,  and 
$108,000  promissory  notes,  to  be  sold  at  not  less  than  95  and  accrued 
interest,  proceeds  to  be  applied  toward  payment  of  promissory  note 
indebtedness ;  also  authority  granted  to  mortgage  the  Canal  National 
Bank,  rights,  privileges,  franchises  and  property,  to  secure  an  aggre- 
gate issue  of  5  per  cent  mortgage  bonds  not  to  exceed  $500,000. 

Re  Central  Maine  Power  Co.  U-183,  Feb.  13,  1917,  $261,000 
first  mortgage  bonds  to  be  sold  for  not  less  than  93  and  accrued 
interest,  proceeds  to  be  used  to  reimburse  treasury  for  short  time  and 
demand  notes,  proceeds  of  suc^  notes  having  been  used  to  acquire 
new  property  and  for  construction  purposes. 

Re  Newfield  Teleph.  Co.  U-182,  Feb.  13,  1917,  $1,000  common 
capital  stock  to  be  sold  at  not  less  than  par,  proceeds  to  be  applied 
to  the  payment  of  the  reasonable  organization  expenses  of  corpora- 
tion, to  the  purchase  of  property,  franchises  and  privileges  of  the 
P.U.R.1917B. 
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Newfield  Telephone  Company,  and  to  the  creation  of  a  present  work- 
ing capital. 

Massachusetts. — Re  New  Bedford  Gas  &  Edison  Light  Co.  Nov. 
7,  1916,  $318,000  capital  stock  to  be  issued,  proceeds  to  be  applied 
to  the  payment  and  cancelation  of  an  equal  amount  of  obligations 
to  the  company  incurred  in  the  construction  of  its  new  electric  gen- 
erating station. 

Re  Shirley  Electric  Co.  Dec.  22,  1916,  approval  of  the  issuance 
of  275  shares  of  common  stock  at  $50  a  share,  and  275  shares  of 
preferred  new  capital  stock  at  $50  per  share,  proceeds  to  be  applied 
to  the  payment  and  cancelation  of  an  equal  amount  of  obligations 
of  company  represented  by  promissory  notes  outstanding  on  Sep- 
tember 18,  1916. 

Re  Edison  Electric  Illuminating  Co.  Dec.  30,  1916,  order  author- 
izing the  issue  by  illuminating  company  at  the  price  of  $160  per 
share,  3426  shares  of  new  capital  stock  of  the  par  value  of  $100 
each,  proceeds  to  be  applied  to  payment  and  cancelation  of  an  equal 
amount  of  obligations  of  company  represented  by  promissory  notes 
outstanding  on  June  30,  1916,  and  for  the  payment  of  the  cost  of 
additions  to  plant  made  subsequent  to  said  date. 

Re  Fitchburg  &  L.  Street  R.  Co.  P.  S.  C.  1617,  Feb.  9,  1917, 
order  approving  the  issuance  of  $150,000  mortgage  bonds,  payable 
twenty  years  from  date,  and  bearing  interest  at  4^  per  cent  per 
annum,  for  the  purpose  of  providing  funds  for  payment  or  refunding 
of  bonds  of  petitioner  of  like  amount  which  become  due  on  April 
1,  1917. 

Re  Haverhill  Electric  Co.  Feb.  16,  1917,  approval  of  the  issue 
at  the  price  of  $175  per  share  of  1,714  shares  of  new  capital  stock 
of  the  par  value  of  $100  each;  proceeds  of  543  shares  to  be  used  in 
payment  and  cancelation  of  an  equal  amount  of  obligations  of  com- 
pany represented  by  its  promissory  notes  outstanding  on  June  30, 
1916;  and  the  proceeds  of  1,171  shares  to  be  used  for  the  payment 
of  the  cost  of  additions  to  plant  made  subsequent  to  said  date. 

Re  Springfield  Gaslight  Co.  Feb.  16,  1917,  order  approving  issue 
at  cost  of  $225  a  share,  of  2429  shares  of  new  capital  stock  of  the 
par  value  of  $100  each,  proceeds  of  1274  shares  to  be  used  in 
payment  and  cancelation  of  an  equal  amount  of  obligations  of  the 
company  represented  by  its  promissory  notes  outstanding  on  June 
30,  1916;  and  proceeds  of  1155  shares  to  be  used  for  the  payment 
of  the  cost  of  additions  to  plant  made  subsequent  to  said  date. 

Re  Fitchburg  Gas  &  E.  L.  Co.  Feb.  16,  1917,  approval  of  the 
issue  at  $100  a  share  of  2400  shares  of  new  capital  stock  of  the 
par  value  of  $50  each ;  proceeds  of  2000  shares  to  be  used  in  payment 
and  cancelation  of  an  equal  amount  of  obligations  of  company 
represented  bv  its  promissory  notes  outstanding  on  June  30,  1916: 
P.U.R.1917B. 
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and  the  proceeds  of  400  shares  to  be  used  in  the  payment  of  the  cost 
of  additions  to  plant  made  subsequent  to  said  date. 

Michigan.— Be  Calhoun  Gas  Co.  D-821,  Oct.  13,  1916,  order 
granting  permission  to  gas  company  to  increase  amount  of  capital 
stock  to  $1,500,000;  $304,200  capital  stock  to  be  sold  for  cash  at 
not  less  than  par,  proceeds  to  be  used  to  discharge  obligations  and 
liabilities  incurred,  and  to  reimburse  treasury  of  company  for 
expenditures. 

Re  Consumers  Power  Co.  D-875,  Nov.  14,  1916,  $1,557,000  first 
lien  and  refunding  5  per  cent  twenty-five-year  gold  bonds  to  be  sold 
for  not  less  than  95  per  cent  of  the  par  value  and  accrued  interest, 
$825,000  6  per  cent  cumulative  preferred  stock  at  not  less  than 
par  value  and  accrued  dividend,  and  $203,000  common  stock  to  be 
sold  for  not  less  than  par,  proceeds  to  be  used  for  the  acquisition 
of  property,  the  construction,  completion,  extension  and  improve- 
ment of  service,  and  for  the  improvement  and  maintenance  of  service. 

Ee  Detroit,  B.  C.  &  W.  R.  Co.  D-431,  Nov.  15,  1916,  $40,000 
corporate  bonds  to  be  sold  for  not  less  than  90,  proceeds  to  be  used 
for  reimbursing  the  company  for  moneys  expended  for  right  of  way, 
material  and  labor  and  the  construction  of  railroad  in  Michigan. 

Re  Detroit  Edison  Co.  D-936,  Nov.  24,  1916,  $1,990,000  first 
refunding  mortgage  bonds  for  the  acquisition  of  property,  construc- 
tion, completion,  extension  and  improvement  of  securities,  improve- 
ment of  service,  and  discharge  of  obligations. 

Re  Meridian  Power  Co.  D-1088,  Dec.  6,  1916,  $1000  capital  stock 
to  be  sold  for  cash  for  not  less  than  par,  proceeds  to  be  devoted  to 
the  lawful  purposes  of  said  corporation. 

Re  Minneapolis,  St.  P.  &  S.  Ste.  M.  R.  Co.  D-1092,  Dec.  8,  1916, 
order  authorizing  the  issuance  of  $1,500,000  par  value  of  4^  per 
cent  equipment  notes,  and  accruing  $75,000  par  value  and  6  months 
from  date  thereof  and  $75,000  each  and  every  6  months  thereafter ; 
said  issuance  to  be  made  for  the  purpose  of  acquiring  additional 
equipment. 

Re  Duluth,  S.  S.  &  A.  R.  Co.  D-1093,  Dec.  8,  1916,  order  author- 
izing the  issuance  of  $412,000  equipment  trust  obligations  and  accru- 
ing at  the  intervals  of  six  months  during  a  period  of  ten  years  for 
the  use  in  part  payment  of  the  purchase  price  of  specified  cars. 

Re  Gratiot  County  Gas  Co.  D-793,  Dec.  16,  1916,  $10,000  cor- 
porate bonds  to  be  sold  for  not  less  than  90,  remaining  $25,000  par 
value  of  bonds  to  remain  in  treasury  of  company  till  further  order 
of  the  Commission. 

Re  Detroit,  B.  C.  &  W.  R.  Co.  D-431,  Dec.  27,  1916,  $74,000 
corporate  bonds  to  be  sold  for  not  less  than  90  per  cent,  proceeds  to 
be  used  for  reimbursing  company  for  moneys  expended  for  right  of 
way,  material  and  labor  in  the  construction  of  the  railroad  from 
Mill  Creek  to  Tappan  Junction. 
P.U.R.]9nB. 
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Ee  Star  Taxicab  &  Transfer  Co.  D-1082,  Dec.  27,  1916,  order 
authorizing  the  issuance  of  $2,000  capital  stock,  said  stock  to  be 
divided  into  200  shares  of  the  par  value  of  $10  each,  proceeds  to  be 
used  in  the  purchase  of  equipment  necessary  for  the  conduct  of  busi- 
ness, and  for  other  lawful  purposes  of  corporation. 

Be  Detroit  Edison  Co.  D-936,  Dec.  28,  1916,  $14,000,000  First 
and  Befunding  Mortgage  Bonds  to  be  issued  in  accordance  with 
Article  11,  Section  2  of  its  First  and  Refunding  Mortgage,  dated 
July  1,  1915,  proceeds  to  be  used  in  dischai'ge  and  lawful  refunding 
of  specified  obligations. 

Re  Thomapple  Gas  &  E.  Co.  D-937,  Jan.  4,  1917,  $80,000  capital 
stock  to  be  issued  and  distributed  to  stockholders  pro  rata  of  said 
corporation  as  a  stock  dividend  to  represent  earnings  previously 
expended. 

Re  Indiana  &  M.  Electric  Co.  D-668,  Jan.  4,  1917,  $190,000  first 
mortgage  fifty-year  5  per  cent  gold  bonds  to  be  sold  for  not  less  than 
90,  proceeds  to  be  used  for  reimbursement  of  disbursements  for 
extensions,  betterments  and  improvements  of  property,  and  for  new 
property  acquired. 

Re  Manistique  &  S.  R.  Co.  D-1080,  Jan.  8,  1917,  $240,000  capital 
stock,  to  be  sold  for  cash  at  not  less  than  par,  proceeds  to  be  paid 
into  treasury  of  said  company  and  to  be  expended  only  upon  applica- 
tion to  and  further  order  of  Commission. 

Re  Riverside  Water  Main  Co.  D-1075,  Jan.  10, 1917,  $5,000  capital 
stock  to  be  sold  for  cash  at  not  less  than  par,  proceeds  to  be  used  for 
the  purchase  of  material  and  payment  of  labor  in  construction  of 
water  main  along  river  road  in  the  township  of  St.  Clair. 

Re  New  York  C.  R.  Co.  D-1078,  Jan.  11,  1917,  order  authorizing 
the  issuance  of  $12,000,000  equipment  trust  certificates,  said  certifi- 
cates to  be  sold  for  not  less  than  97  per  cent  of  par  value  and  accrued 
interest  thereon,  proceeds  to  be  used  for  the  acquisition  of  specified 
property. 

Re  Michigan  C.  R.  Co.  D-1101,  Jan.  11,  1917,  order  authorizing 
the  execution  of  an  agreement;  and  the  issuance  of  $9,000,000  cer- 
tificates to  be  sold  for  not  less  than  97  per  cent. 

Re  Detroit,  T.  &  I.  R.  Co.  D-782,  Jan.  11,  1917,  $100,000  first 
mortgage,  fifty-year,  5  per  cent  gold  bonds  to  be  sold  at  not  less 
than  85  per  cent,  proceeds  to  be  used  for  the  purchase  of  75  gondola 
cars  and  200  box  cars. 

Re  Turner  Bros.  Transfer  Co.  D-1094,  Jan.  12,  1917,  $10,000 
capital  stock  to  be  sold  for  cash  at  not  less  than  par,  proceeds  to  be 
expended  in  the  purchase  of  necessary  equipments  and  for  other 
lawful  corporate  purposes. 

Re  Crystal  Teleph.  Co.  D-1099,  Jan.  15,  1917,  order  authorizing 
the  issuance  of  $1000  common  capital  stock,  to  be  distributed  to  the 
stockholders  pro  rata. 
P.U.R.1917B. 
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Be  Soo-Snows  B.  Co.  D-1090,  Jan.  16,  1917,  approval  of  issuance 
of  $250,000  capital  stock,  for  the  purpose  of  filing  articles  of  incor- 
poration with  the  secretary  of  the  state. 

Be  Sault  Ste.  Marie  &  L.  H.  B.  Co.  D-1081,  Jan.  16,  1917, 
approval  of  the  issuance  of  $300,000  common  capital  stock,  for  the 
purpose  of  filing  its  articles  of  incorporation  with  the  secretary  of 
the  state. 

Be  Chicago  &  K  W.  B.  Co.  D-1107,  Jan.  18,  1917,  order  author- 
izing the  issuance  of  $10,000,000  equipment  trust  certificates,  bearing 
interest  at  a  rate  not  exceeding  5  per  cent  per  annum,  to  be  secured 
by  liens  upon  the  equipment,  proceeds  to  be  applied  toward  the 
purchase  of  rolling  stock  equipment.  Equipment  trust  certificates 
to  be  sold  to  net  railroad  company  90  per  cent  (February  2,  1917). 

Be  Chicago  &  N.  W.  B.  Co.  D-1108,  Jan.  18,  1917,  $15,260,950 
to  be  sold  for  not  less  than  par,  proceeds  to  be  used  for  the  purpose 
of  reimbursing  the  treasury  of  company  for  moneys  actually  expended 
from  income,  or  other  moneys  in  treasury  of  said  company,  not 
heretofore  capitalized  for  the  acquisition  of  property,  the  construc- 
tion, completion,  and  extension  and  improvement  of  facilities  and 
for  the  improvement  and  maintenance  of  service. 

Be  McManus  &  Bradford,  D-llOO,  Jan.  19, 1917,  order  authorizing 
the  issuance  of  $7,000  common  capital  stock;  $6,600  to  be  assigned 
to  the  owners  of  certain  personal  property  mentioned  and  set  forth 
in  the  articles  of  association,  upon  conveyance  of  said  property  to 
the  corporation ;  $400,  balance  of  capital  stock,  to  be  sold  at  not  less 
than  par,  proceeds  to  be  used  only  for  lawful  corporate  purposes. 

Be  Michigan  Light  Co.  D-763,  Jan.  25,  1917,  $367,000  first  and 
refunding  mortgage,  5  per  cent  thirty-year  gold  bonds  to  be  sold 
at  not  less  than  92  per  cent;  $400,000  6  per  cent  cumulative  pre- 
ferred stock,  to  be  sold  at  not  less  than  par  and  accrued  dividends 
at  time  of  sale;  and  $22,800  common  stock  to  be  sold  at  not  less 
than  par ;  proceeds  of  said  stocks  and  bonds  to  be  used  in  the  acqui- 
sition of  property,  the  construction,  completion,  extension  and  im- 
provement of  facilities,  and  for  the  improvement  and  maintenance 
of  service. 

Be  St.  Joseph  Auto  Car  Line  Co.  D-1106,  Jan.  26,  1917,  $3,000 
-common  capital  stock  to  be  sold  for  cash  at  not  less  than  par,  proceeds 
to  be  applied  toward  purchase  of  two  motor  buses,  and  such  other 
equipment  as  may  be  necessary  for  the  purposes  of  said  corporation. 

Be  Universal  Power  Co.  D-984,  Jan.  26,  1917,  $15,000  first  mort- 
gage, 6  per  cent  gold  coupon  bonds,  to  be  sold  for  cash  at  not  less 
than  95,  proceeds  to  be  used  for  the  purchase  of  an  electric  lighting 
plant  and  equipment,  together  with  a  certain  grist  mill,  for  the 
total  consideration  of  $19,000. 

Be  Michigan  Gas  &  E.  Co.  D-1103,  Feb.  1,  1917,  $1000  capital 
fitock  to  be  sold  for  cash  at  not  less  than  par,  proceeds  to  be  paid  into 
P.U.R.1917B. 
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the  treasury  of  said  corporation,  provided  that  of  said  funds  there 
may  be  used  such  amount  as  may  be  necessary  to  meet  the  legal 
expenses  incurred  in  the  organization  of  the  corporati<aL 

Ee  Detroit,  M.  &  T.  S.  L.  R  Co.  D-747,  Feb.  8,  1917,  $59,000 
first  mortgage  bonds  to  be  sold  at  not  less  than  par  plus  accrued 
interest,  proceeds  to  be  applied  upon  cost  of  facilities  in  the  exten- 
sions, betterments  and  improvements. 

Ee  Detroit  United  E.  Co.  D-1117,  Feb.  8,  1917,  order  authorizing 
railway  company  to  amend  articles  of  association  increasing  capital 
stock  from  $1^,500,000  to  $25,000,000,  said  capital  stock  to  be 
divided  into  250,000  shares ;  $2,500,000  capital  stock  to  be  sold  for 
cash  at  not  less  than  par,  proceeds  to  be  used  in  reimbursing  corpora- 
tion for  disbursements  made  since  November  29,  1916,  properly 
chargeable  to  capital  account;  balance  to  be  used  in  the  extension, 
improvement  and  betterments  of  properties;  $10^000,000  capital 
stock,  to  remain  in  treasury  of  corporation  until  further  order  of 
Commission. 

Ee  Lansing  Fuel  &  Gas  Co.  D-543,  Feb.  9,  1917,  $200,000  cor- 
porate bonds  to  be  issued  bond  for  bond,  for  bonds^  of  the  same 
amount  secured  by  mortgage  dated  June  23,  1906. 

Ee  Michigan  C.  E.  Co.  D-1126,  Feb.  27,  1917,  $8,000,000  refund- 
ing and  improvement  mortgage  bonds  series  A  to  be  sold  at  not  less 
than  90;  proceeds  to  be  used  for  the  discharge  or  lawful  refunding 
of  obligations  and  for  reimbursing  treasury  for  expenditures  for 
lawful  capital  investment  purposes  not  heretofore  capitalized,  and 
for  the  acquisition  of  property,  construction,  completion,  extension 
or  improvement  of  facilities. 

Ee  Newton-LeEoy  Teleph.  Co.  D-1116,  Feb.  27,  1917,  $1,500 
capital  stock  to  be  sold  for  cash  at  not  less  than  par,  proceeds  to  be 
used  for  the  purchase  of  facilities,  for  the  payment  of  labor  in  the 
building  and  equipping  of  lines,  and  for  extending  and  improving- 
facilities  of  said  company  in  matters  properly  chargeable  to  capital 
account. 

MissourL—Re  Nevada  Teleph.  Co.  Case  No.  1068,  Sept.  25,  1916, 
order  authorizing  the  Home  Telephone  Company  to  issue  and  sell 
its  preferred  capital  stock  at  the  par  value  of  $33,300  for  the  purchase 
of  telephone  property  of  the  Nevada  Telephone  Company  and 
$122,200  for  the  purchase  of  the  Nevada  Exchange  and  the  Missouri 
&  Kansas  Telephone  Company. 

Nebraska. — Ee  Chapman  Teleph.  Co.  Application  No.  2485,  Sept. 
13,  1916,  $540  in  stock  to  be  sold  for  not  less  than  par,  proceeds  to 
be  used  for  the  purpose  of  reimbursing  original  organizers  of  the 
company  who  had  received  receipts  merely  for  money  paid  into  the 
company  at  the  time  of  the  original  construction  in  1905. 

Ee  Platte  Valley  Teleph.  Co.  Application  No.  2920,  Nov.  8,  1916^ 

order  authorizing  telephone  company  to  secure  and  deliver  a  trust 
P.U.R.1917B. 
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deed  or  mortgage  on  its  properties  in  the  snm  of  $100,000,  said  trust 
deed  to  secure  $100,000  of  6  per  cent,  twenty-year  bonds;  $50,000  of 
said  bonds  to  be  issued  at  not  less  than  98,  proceeds  to  be  used  for 
the  purpose  of  paying  its  present  outstanding  first  mortgage  8  per 
cent  bonds  and  for  payment  and  cancelation  of  its  accounts  payable ; 
the  remaining  $50,000  of  said  bonds  shall  be  retained  in  the  treasury 
of  the  company  and  not  issued  or  sold  before  the  application  has 
been  made  to  the  Commission  for  its  approval. 

Re  Kearney  Teleph.  Co.  Application  No.  2965,  Dec.  1916,  order 
authorizing  the  issuance  of  trust  deed  or  mortgage  to  secure  an  issue 
of  $90,000  of  6  per  cent  twenty-year  bonds;  $80,000  of  said  bonds 
to  be  sold  at  not  less  than  96,  proceeds  to  be  used  to  refund  existing 
outstanding  bonds,  to  pay  outstanding  current  bills  payable,  and  to 
pay  cost  of  additions  and  betterments. 

Ee  Concord  Farmers  &  M.  Teleph.  Co.  Application  No.  2989, 
Jan.  17,  1917,  $550  stock  to  be  sold  for  cash  at  not  less  than  par, 
proceeds  to  be  used  for  extensions  and  betterments. 

New  Hampshire. — Re  Kearsarge  Teleph.  Co.  D-373,  Nov.  24, 
1916,  order  authorizing  the  issuance  of  four  shares  of  capital  stock 
at  the  par  value  of  $25  each,  to  take  the  place  of  four  shares  illegally 
issued. 

Re  Epping  Water  Co.  D-361,  Nov.  24, 1916,  order  authorizing  the 
issuance  of  four  shares  of  capital  stock  upon  the  surrender  and  can- 
celation of  four  shares  illegally  issued. 

Re  Massachusetts  Northeastern  Street  R.  Co.  D-360,  Dec.  20, 

1916,  order  approving  the  issuance  of  first  and  refunding  mortgage 
5  per  cent  gold  bonds  to  an  amount  not  exceeding  par  value  of 
$100,000,  payable  twenty  years  from  the  date  thereof,  and  bearing 
interest  at  the  rate  of  5  per  cent  per  annum,  proceeds  of  bonds 
amounting  to  $36,000  to  be  used  for  the  payment  of  floating  indebt- 
edness, incurred  for  the  construction  and  equipment  of  railway,  and 
proceeds  amounting  to  $64,000  to  be  applied  exclusively  toward 
payment  of  cost  to  be  incurred  for  the  construction  of  a  car  bam  and 
the  purchase  of  equipment. 

Re  Connecticut  Valley  Teleph.  Co.  D-352-D-354,  Jan.  19,  1917, 
order  authorizing  the  issuance  of  530  shares  of  capital  stock  in  pay- 
ment for  telephone  properties  of  the  White  Mountain  Telephone  & 
Telegraph  Company,  Fairlee  Telephone  Company,  and  the  Piermont 
Telephone  Company. 

Re  Washington  &  C.  Valley  Teleph.  Co.  Order  No.  602,  Feb.  9, 

1917,  order  authorizing  Charles  W.  Hopkins  to  issue  in  part  payment 
of  telephone  property  a  note  for  the  face  value  of  $700,  payment  of 
said  note  to  be  secured  by  mortgage  of  telephone  property,  authorized 
to  be  conveyed. 

New  York,  First  District — ^Re  Kings  County  Electric  Light  & 
P.  Co.  Case  No.  2152,  Dec.  4,  1916,  order  authorizing  the  issuance 
P.U.R.1917B. 
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by  Kings  County  Electric  Light  &  Power  Company  of  $2,500,000 
6  per  cent  debenture  bonds,  and  the  issuance  by  Edison  Electric 
Illuminating  Company  to  said  Kings  County  Electric  Light  &  Power 
Company  of  $1,900,000  demand  notes,  bonds  to  be  sold  for  not  less 
than  par  or  face  value,  proceeds  to  be  used  for  acquisition  of  prop- 
erty and  for  reimbursement  of  treasury;  proceeds  of  demand  notes 
to  be  applied  for  discharge  or  refunding  of  obligatiouB  of  company 
incurred  for  acquisition  of  property  or  for  construction  or  improve- 
ments to  facilities. 

Ee  New  York  Steam  Co.  Case  No.  2036,  Feb.  7,  1917,  $2,850,000 
bonds  to  be  sold  at  not  less  than  90,  plus  accrued  interest,  proceeds 
to  be  used  for  the  discharge  or  refunding  of  certain  specified  notes 
and  mortgages,  for  the  reimbursement  of  moneys  expended  from 
depreciation  fund,  for  the  acquisition  of  property  or  for  construction, 
completion,  extension  or  improvement  of  facilities  and  for  the  ex- 
penses of  the  sale  of  bonds  authorized,  and  to  make  up  the  discount 
or  deficiency. 

New  York,  Second  District — Re  Troy  &  G.  E.  Asso.  Case  No. 
5627,  Oct.  5,  1916,  order  authorizing  the  issuance  of  100  shares  of 
common  capital  stock  aggregating  total  par  value  of  $5,000,  to  be 
sold  at  a  price  not  less  than  160  per  cent  of  par  value,  proceeds  to 
be  used  as  a  fund  for  the  benefit  of  the  organization  of  the  Troy  and 
Greenbush  Bailroad  Association  or  for  other  capital  purposes. 

Re  Schenectady  Power  Co.  Case  No.  5446,  Oct.  6,  1916,  $300,000 
common  capital  stock  to  be  sold  at  par,  proceeds  to  be  used  for  the 
discharge  of  miscellaneous  accounts  payable,  for  the  reimbursem'ent 
of  the  treasury  of  the  petitioner  for  moneys  actually  expended  from 
income  for  the  acquisition  of  fixed  assets,  and  for  working  capital. 

Re  Wayne  Teleph  Co.  Case  No.  4419,  Oct.  10,  1916,  $300,000 
to  be  sold  at  a  price  not  less  than  par,  proceeds  to  be  used  for  dis- 
charge of  obligations  or  renewals,  for  the  reimbursement  of  treasury 
of  petitioner  for  moneys  actually  expended  from  income  for  the 
acquisition  of  fixed  assets,  and  for  working  capital. 

Re  Empire  Gas  &  E.  Co.  Case  No.  5594,  Oct.  10,  1916,  $61,000 
5  per  cent  thirty-year  joint  first  and  refunding  mortgage  bonds  to 
be  sold  for  not  less  than  90  per  cent  of  face  value  and  accrued  interest,, 
proceeds  to  be  used  for  the  purchase  and  installation  of  specified 
equipments,  for  the  enlargement  of  oflSce  building  at  Seneca  Falls, 
and  for  the  purchase  of  certain  specified  transformers  for  the  Auburn 
plant. 

Re  Schenectady  Illuminating  Co.  Case  No.  5604,  Oct.  10,  1916, 
$1,264,800,  5  per  cent  forty-year  debenture  bonds  to  be  sold  for  not 
less  than  90  per  cent  of  face  value  and  accrued  interest;  $702,200 
common  capital  stock  to  be  sold  at  not  less  than  par;  proceeds  of 
such  securities  to  be  used  for  discharge  of  obligations,  for  iiie  reim- 
bursement of  treasury  of  petiticMier  for  moneys  actually  expended 
P.U.R.1917B. 
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from  income  for  the  acquisition  of  fixed  assets^  and  for  working 
capital. 

Ee  Mohawk  Gas  Co.  Case  No.  5611,  Oct.  10,  1916,  $499,800  com- 
mon capital  stock  to  be  sold  at  not  less  than  par,  proceeds  to  be 
used  for  discharge  of  specified  obligations  and  for  the  reimbursement 
of  the  treasury  of  petitioner  for  moneys  actually  expended  from 
income  for  the  acquisition  of  fixed  assets. 

Re  Seely  Electric  Co.  Case  No.  5682,  Oct.  10,  1916,  $11,300 
common  capital  stock  to  be  sold  for  not  less  than  par,  proceeds  to 
be  used  for  discharge  of  two  6  per  cent  promissory  notes,  for  tlie 
purchase  of  a  boiler  plant  and  accessories,  and  for  estimated  cost 
of  new  constructions. 

Re  Ithaca  Gaslight  Co.  Case  No.  3485,  Oct.  10,  1916,  $254,000 
first  mortgage  5  per  cent  forty-year  bonds  to  be  exchanged  par  for 
par  for  first  mortgage  bonds  of  the  Ithaca  Gas  Light  Company,  and 
$65,000  common  capital  stock  to  be  exchanged  par  for  par  for  the 
first  mortgage  bonds  of  the  Ithaca  Electric  Light  and  Power  Com- 
pany ;  $103,300  common  capital  stock  to  be  sold  for  not  less  than  par, 
proceeds  to  be  used  to  fund  current  liabilities  as  of  December  31, 
1913,  of  the  Ithaca  Gas  Light  Company  and  the  Ithaca  Electric 
Light  &  Power  Company. 

Re  Port  Henry  Light,  Heat  &  P.  Co.  Case  No.  5677,  Oct.  17, 1916, 
$414,000  6  per  cent  thirty-year  first  mortgage  gold  bonds  to  be 
sold  for  not  less  than  85  per  cent  of  face  value  and  accrued 
interest;  $75,000  common  capital  stock  to  be  sold  for  not  less  than 
par;  proceeds  of  the  above  securities  to  be  used  for  the  payment  of 
debt  incurred  for  construction,  and  for  the  payment  of  proposed  con- 
struction. 

Ee  New  York  State  R.  Co.  Case  No.  4836,  Oct.  26,  1916,  $703,000 
face  value  4^  per  cent  fifty-year  first  consolidated  bonds  to  be  sold  for 
not  less  than  82^  per  cent,  proceeds  to  be  used  for  expenditures  for 
new  construction,  and  to  apply  towards  payment  and  discharge  of 
bills  payable  to  the  amount  of  $780,000  or  the  renewals  thereof, 
incurred  on  account  of  expenditures  for  additions  and  betterments 
and  the  capital  expenditures  in  excess  of  bond  proceeds  authorized. 

Re  Randolph  Light  &  P.  Co.  Case  No.  4921,  Oct.  31,  1916,  $5000 
common  capital  stock  to  be  sold  at  not  less  than  par,  proceeds  to  be 
used  for  the  discharge  of  indebtedness  incurred  on  account  of 
reconstruction. 

Re  Tracy  Development  Co.  Case  No.  4039,  Oct.  31, 1916,  $230,000, 
the  proceeds  from  the  sale  of  bonds  as  authorized  by  order  under 
date  of  August  5,  1914  and  amended  on  October  29,  1914,  and  May 
17,  1915,  to  be  used  for  the  payment  of  the  bills  payable  given  the 
First  National  Bank  of  Geneva,  for  the  payment  of  accounts  payable 
outstanding  at  December  31,  1913,  and  for  the  construction  of  a 
power  plant  for  the  Tracy  Development  Company. 
P.U.R.1917B. 
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Be  Syracuse  Lighting  Co.  Case  No.  5596,  Oct.  31,  1916,  $100,000 
6  per  cent  ten-year  extension  and  approval  mortgage  gold  bonds 
to  be  sold  for  not  less  than  face  value  and  accrued  interest,  proceeds 
together  with  unexpended  proceeds  of  $47,267.06  of  securities  here- 
tofore authorized  in  cases  Nos.  3590  and  4317,  to  be  used  for  reim- 
bursement in  part  of  the  treasury  of  petitioners  for  moneys  actually 
expended  from  income  during  the  year  of  1915,  not  obtained  from 
the  issue  of  stock,  bonds,  notes  or  other  evidence  of  indebtedness 
of  such  corporation  for  the  acquisition  of  fixed  assets. 

Re  Schenectady  R.  Co.  Case  No.  5473,  Nov.  1,  1916,  $420,000 
5  per  cent  thirtj^-year  first  mortgage  gold  bonds,  series  A,  to  be 
sold  for  not  less  than  97^  per  cent  of  face  value  and  accrued  interest, 
proceeds  to  be  used  solely  for  the  discharge  of  bills  payable  outstand- 
ing at  March  31,  1916. 

Re  Addison  Auto-Bus  Co.  Case  No.  5743,  Nov.  1,  1916,  $5,000 
common  capital  stock  to  be  sold  at  not  less  than  par,  proceeds  to  be 
used  for  the  purchase  of  specified  equipment. 

Re  Central  Hudson  Gas  &  E.  Co.  Case  No.  2401,  Dec.  6,  1916, 
order  authorizing  nunc  pro  tunc  the  issuance  and  sale  by  electric 
company  at  96  per  cent  of  face  value  and  accrued  interest  on  Novem- 
ber 20,  1914,  of  $21,000;  on  December  14,  1914,  of  $24,000;  and 
on  January  28,  1915,  of  $12,500,  making  an  aggregate  amoimt  of 
$57,500  face  value  first  and  refunding  mortgage  thirty-year  6  per 
cent  gold  bonds. 

Re  Hudson  City  Taxicab  Co.  Case  No.  5742,  Dec.  6,  1916,  $1500 
common  capital  stock  to  be  sold  at  par,  proceeds  to  be  used  for  the 
purchase  of  specified  equipments. 

Re  Ithaca  Traction  Corp.  Case  No.  5765,  Dec.  14,  1916,  $92,000, 
first  refunding  mortgage  fifty-year  5  per  cent  gold  bonds,  to  be  sold 
for  not  less  than  80  per  cent  of  face  value  and  accrued  interest, 
proceeds  to  be  used  for  additions  and  betterments  to  plant  and 
property. 

Re  New  York,  C.  &  St.  L.  R.  Co.  Case  No.  5802,  Dec.  21,  1916, 
$300,000  equipment  trust  certificates  to  be  sold  for  not  less  than 
97.653  per  cent  of  face  value  and  accrued  interest,  proceeds  to  be 
used  for  purchase  price  of  specified  equipments. 

Re  Ashville  &  P.  Teleph.  &  Teleg.  Co.  Case  No.  5824,  Dec.  27, 
1916,  $2,200  common  capital  stock  to  be  sold  at  not  less  than  par, 
proceeds  to  be  used  for  the  purchase  of  a  lot  on  the  north  side  of 
Main  street,  in  village  of  Panama,  and  for  the  construction  thereon 
of  a  one-story  frame  exchange  building. 

Re  Carpenter's  Bus  Line,  Case  No.  6741,  Dec.  27,  1916,  order 
authorizing  the  issuance  nunc  pro  tunc  of  $8,000  common  capital 
stock  at  par,  proceeds  to  be  used  for  the  acquisition  of  specified 
equipments  and  for  services  in  promoting,  organizing  and  developing 
the  business  of  petitioner. 
P.U.R.1917B. 
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Re  People's  Gas  &  E.  Co.  Ca«e  No.  3618,  Dec.  28,  1916,  order 
amending  clause  No.  3  of  order  dated  November  13,  1913,  by  the 
substitution  therefor  of  the  following:  proceeds  from  the  issuance 
of  $400,000  conyertible  bonds  to  pay  and  discharge  company's  out- 
standing promissory  notes  and  for  improvements  made  and  to  be 
made  to  gas  and  electric  plant  of  petitioner. 

Re  Ithaca  Gas  &  E.  Corp.  Case  No.  5782,  Dec  28,  1916,  $576,200 
common  capital  stock  to  be  sold  at  not  less  than  par,  proceeds  to  be 
used  for  the  discharge  of  outstanding  demand  notes  or  their  renewals. 

Re  New  York  C.  B.  Co.  Case  No.  5770,  Dec.  28,  1916,  $12,000,000 
4J  per  cent  fifteen-year  equipment  trust  certificates  to  be  sold  at 
not  less  than  97  per  cent  of  face  value  and  accrued  interest,  proceeds 
to  be  used  for  purchase  price  of  specified  equipments. 

Ohio,— Be  Mahoning  Valley  R.  Co.  No.  963,  Oct.  30,  1916, 
$61,253.56  improvement  and  refunding  mortgage  bonds  to  be  deliv- 
ered to  the  Mahoning  and  Shenango  Railway  and  Light  Company 
in  payment  at  par  for  advances  made  by  it  for  the  construction  of 
additions,  extensions  and  improvements. 

Re  Youngstown  &  S.   Street  R.   Co.   No.   962,  Oct.   30,   1916, 
$68,616.86  improvement  and  refunding  mortgage  bonds  to  be  deliv-' 
ered  to  the  Mahoning  and  Shenango  Railway  and  Light  Company 
payable  at  par  for  advances  made  for  the  construction  of  additions, 
extensions  and  improvements. 

Re  Begg  &  De  Forest,  No.  965,  Oct.  31,  1916,  $11,882,600  prior 
lien  stock,  $10,344,958  preferred  stock,  and  $33,641,300  common 
capital  stock  to  be  issued  for  the  transfer  to  said  corporation  of  all 
property  and  assets,  subject  to  certain  existing  liens  and  charges, 
heretofore  owned  by  Wheeling  and  Lake  Erie  Railroad  Company. 

Re  Ohio  Fuel  Supply  Co.  No.  891,  Nov.  13,  1916,  $7,815,125 
common  capital  stock  to  be  sold  for  the  highest  price  obtainable  and 
for  not  less  than  par,  proceeds  to  be  used  for  the  reorganization  or 
readjustment  of  indebtedness,  for  the  acquisition  of  property',  for 
extension  and  improvement,  and  for  the  maintenance  and  improve- 
ment of  its  service. 

Re  Canton  Electric  Co.  (under  a  new  name,  the  Central  Power 
Co.)  No.  833,  Nov.  28,  1916,  order  authorizing  the  issuance  of 
common  capital  stock,  a  total  par  value  of  $2,700,600,  preferred 
capital  stock  of  par  value  of  $991,900  and  not  exceeding  $5,960,000 
new  first  and  refimding  mortgage  bonds,  sufficient  amount  of  bonds 
not  exceeding  $3,024,000  to  be  sold  for  the  highest  price  obtainable 
but  for  not  less  than  85 ;  proceeds  arising  from  sale  of  said  securities 
to  be  used  to  pay  and  discharge  indebtedness  of  tfae  Gantcm  Electric 
Company  incurred  to  March  31,  1916,  and  the  construction  of  its 
plant  facilities,  to  be  exchanged  for  the  present  outstanding  indebted- 
ness of  the  Ohio  Light  and  Power  Company  incurred  by  the  construc- 
tion of  plant  facilities,  and  to  pay  and  discharge  indebtedness 
P.r.R.lftlTB.  73 


Digitized  by 


Google 


1154  APPENDIX. 

incurred  by  the  Simnyside  Electric  Company  tor  tiie  OQnBtmction 
of  plant  facilities. 

Re  Little  Miami  B.  Go.  No.  ^1,  Dec.  4,  1916,  $55,800  four  per 
cent  special  guaranteed  betterment  stock  to  be  delivered  to  the 
Pittsburg,  Cincinnati,  Chicago  &  St.  Louis  Bailway  Company  in 
payment  for  additions  to  its  property  and  extension  and  improYement 
of  its  facilities  in  the  year  1915. 

Be  Toledo  &  0.  C.  R.  Co.  No.  10005,  Dec.  4,  1916,  $1,200,000 
trustee's  certificates  to  be  sold  for  not  less  than  96^,  proceeds  to  be 
used  for  the  pajrment  of  80  per  cent  of  total  purchase  price  of  one 
thousand  steel  hopper  cars. 

Re  Ohio  Service  Co.  No.  928,  Dec.  5,  1916,  $151,100  preferred 
capital  stock  to  be  sold  for  not  less  than  80,  and  $118,000  three-year 
6  per  cent  convertible  trust  notes  to  be  sold  for  not  lesa  than  90, 
proceeds  to  be  used  to  reimburse  applicants  treasury  for  moneys 
expended  for  construction  of  additions,  extensions  and  improvements, 
and  for  the  construction  of  future  additions  and  extensiana. 

Re  Berea  Pipe  Line  Co.  No.  982,  Dec.  7,  1916,  $250,000  first 
mortgage,  6  per  cent  bonds,  to  be  sold  for  not  less  than  90,  proceeds 
*to  be  used  for  the  payment  and  discharge  of  promissory  notes,  for 
the  payment  and  discharge  of  obligations,  represented  by  vouchers 
and  accounts  payable,  and  to  be  applied  to  the  reimbursement  of 
applicant's  treasury  for  moneys  expended  for  construction  and  exten- 
sion. 

-  Re  Mahoning  Valley  B.  Co.  No.  1000,  Dec  19,  1916,  $51,711.39 
improvement  and  refunding  mortgage  bonds  to  he  delivered  to 
the  Mahoning  &  Shenango  Bailway  &  Light  Compao^  in  payment, 
at  par,  for  advances  made  by  it  for  the  construction  of  additions, 
extensions  and  improvement. 

Re  Brookville  &  L.  Lighting  Co.  No.  992,  Dec.  19,  1916,  $4,500 
c<mmion  capital  stock  to  be  sold  for  not  less  than,  pair,  proceeds  to  be 
used  for  tiie  reimbursement  of  applicant's  treasury  for  moneys 
expended  for  the  ccmstruction  of  additions,  extensions  and  improve- 
ments and  for  the  discharge  of  obligations. 

Re  Cleveland  &  S.  Rapid  Transit  B.  Co.  No.  761,  Dec.  27,  1916, 
$100,000  common  capital  stock  to  be  sold  for  not  less  than  par,  and 
$200,000  first  mortgage  6  per  cent  bonds  to.be  sold  for  not  less  than 
90,  proceeds  from  sale  of  said  capital  stock  and  bonds  to  be  used  for 
the  acquisition  of  right  of  way  and  construction  and  equipment  of 
a  line  of  electric  interurban  railway  from  Middlefield,  to  Lockwood 
Station. 

Be  Marion  Water  Co.  No.  1017,  Dec.  28,  1916,  $37,700  preferred 
capital  stock  to  be  sold  for  not  less  than  par,  proceeds  to  be  used 
for  the  pajrment  and  discharge  of  applicant's  obligations  incurred 
in  making  additions,  extensions  and  improvements  to  plant  and 
facilities. 
P.U.R.1917B. 
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Ee  New  York  C.  B.  Co.  No.  950,  Dec.  29,  1916,  authority  to  Join 
with  the  Michigan  Central  Eailroad  Company,  the  Canada  Southern 
Bailway  Company  and  the  Canadian  Pacific  Sailway  Company  in 
the  Bale  of  bonds  of  the  Toronto,  Hamilton  and  Buffalo  Bailway 
Company  at  not  lees  than  90  per  centum,  proceeds  to  be  used  for 
the  reimbursement  of  treasury  for  moneys  advanced  to  pay  for  said 
bonds;  New  York  Central  Bailroad  Company  to  join  with  said 
railroad  company  in  guarantying  the  payment  of  the  principal  and 
interest  of  said  bonds. 

Ee  Northern  Ohio  Traction  &  light  Co.  No.  1010,  Dec.  29,  1916, 
$1,000,000  common  capital  stock  to  be  sold  for  not  less  than  par, 
proceeds  to  be  used  for  additional  construction,  completion,  better- 
ments and  extensions  of  properties  and  facilities,  and  for  the  im- 
proTcment  and  maintenance  of  service. 

Be  Delaware  Water  Co.  No.  1015,  Jan.  2,  1917,  $9,500  6  per 
cent  preferred  capital  stock  to  be  sold  for  not  less  than  92^,  proceeds 
to  be  used  to  reimburse  the  applicant's  treasury  for  moneys  not 
secured  by  the  issue  of  stock,  bonds  or  other  evidences  of  capital 
indebtedness,  actually  expended  for  the  construction  of  additions, 
extensions  and  improvements.  May  1,  1916,  to  December  1,  1916,. 
and  to  be  used  for  the  construction  of  further  additions,  extensions 
and  improvements. 

Be  Bucyrus  Light  &  P.  Co.  No.  986,  Jan.  4,  1917,  $17,000  first 
mortgage  5  per  cent  bonds  to  be  sold  for  not  less  than  85,  proceeds 
to  be  used  for  the  reimbursement  of  applicant's  treasury  for  eighty 
per  centum  of  money  not  secured  by  issuance  of  stock,  bonds  or  other 
evidences  of  capital  indebtedness,  between  January  1,  1914,  and 
September  1,  1916,  for  the  construction  of  additions,  extensions  and 
improvements. 

Be  Ohio  Valley  Electric  B.  Co.  No.  1035,  Jan.  4,  1917,  order 
authorizing  the  issuance  of  $1,675,000  bonds  secured  by  a  mortgage 
upon  all  of  its  property  and  assets,  and  bearing  interest  at  the  rate 
of  5  per  cent  per  annum,  proceeds  to  be  used  in  exchange  at  par  for 
outstanding  bonds  of  specified  corporations,  whose  property  had  been 
acquired  by  i^plicant  and  payment  of  which  was  assumed  at  time 
of  such  acquisition. 

Be  New  York  C.  B.  Co.  No.  984,  Jan.  5,  1917,  $5,914,300  com- 
mon capital  stock  to  be  sold  for  not  less  than  par,  proceeds  to  be 
used  to  reimburse  the  treasury  for  moneys  expended  on  capital 
account  within  the  state  of  New  York. 

Be  Detroit,  T.  &  I.  B.  Co.  No.  1038,  Jan.  9,  1917,  $100,000 
first  mortgage,  fifty-year,  5  per  cent  gold  bcmds,  to  be  sold  for  not 
less  than  88  per  cent  of  par  value,  plus  accrued  interest  from  July 
1,  1916,  proceeds  to  be  used  to  apply  to  a  payment  of  additional 
equipment. 

Be  Canal  Belt  B.  Co.  No.  1013,  Jan.  12,  1917,  $110,000  common 
P.U.R.1917B. 
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capital  stock,  and  $200,000  first  mortgage,  5  per  cent  fifteen-year 
gold  bonds,  to  be  sold  for  not  less  than  90,  proceeds  to  be  used  for 
the  acquisition  of  right  of  way  and  construction  and  equipment  of 
a  line  of  railroad  from  a  point  near  the  Ohio  Canal  near  Bartgen 
street,  in  the  city  of  Akron,  to  a  point  near  North  street,  and  con- 
necting with  the  various  railroads  entering  said  city. 

Re  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  No.  1036,  Jan.  16,  1917, 
order  authorizing  the  issuance  of  $84,860,166.08  common  capital 
stock  in  connection  with  the  acquisition  by  applicant  of  property  of 
specified  corporations  for  the  purpose  of  converting  the  capital  stock 
of  each  corporation  into  bonds  of  the  Chicago,  Indiana,  &  Eastern 
Railway  into  capital  stock  of  the  said  Pittsburgh,  Cincinnati,  Chica- 
go &  St.  Louis  Railroad  Company. 

Re  U.  B.  Light,  Heat  &  P.  Co.  Xo.  1043,  Jan.  22,  1917,  $1,000 
common  capital  stock  to  be  sold  for  not  less  than  par,  proceeds  ta 
be  used  for  the  construction,  completion,  extensions  and  improve- 
ments to  facilities. 

Re  Oberlin  Gas  &  E.  Co.  Xo.  207,  Jan.  23,  1917,  order  modif\nng 
order  of  May  27,  1912,  b}^  authorizing  electric  company  to  certify 
and  issue  to  itself  in  reimbursement  for  85  per  cent  of  moneys 
expended  from  treasury  which  were  not  secured  by  stocks  and  bonds, 
and  for  the  construction  of  additions,  extensions  and  improvements, 
the  remaining  $16,000  first  consolidated  mortgage  6  per  cent  gold 
bonds. 

Re  New  York  C.  R.  Co.  No.  1059,  Jan.  29,  1917,  $4,219,975.31 
common  capital  stock  to  be  sold  for  not  less  than  par,  proceeds  to  be 
used  for  the  reimbursement  of  treasury  for  moneys  expended  on 
capital  account. 

Re  Ohio  Gas  &  E.  Co.  Xo.  1018,  Feb.  15,  1917,  $70,000  first 
mortgage  gold  bonds,  and  $25,000  preferred  capital  stock,  to  be  sold 
at  not  less  than  93,  proceeds  of  bonds  to  be  used  for  reimbursement 
of  applicant's  treasury  for  moneys  not  secured  by  issue  of  bonds, 
expended  therefrom  to  December  1,  1916,  for  the  construction  of 
additions,  extensions  and  improvements,  for  additions,  extensions 
and  improvements,  now  in  course  of  construction  or  under  contract, 
and  the  balance  to  be  applied  to  the  payment  for  the  additions,  exten- 
sions and  improvements  as  set  out  in  applicant's  1917  program; 
proceeds  of  capital  stock  to  be  used  as  working  capital. 

Re  Imperial  Pipe  Line  Co.  Xo.  1082,  Feb.  20,  1917,  $400,000 
common  capital  stock  to  be  exchanged  at  par  for  applicant's  out- 
standing bonded  indebtedness  of  the  sum  of  $400,000. 

Re  Springfield  Light,  Heat  &  P.  Co.  Xo.  1072,  Feb.  20,  1917, 
$180,000  preferred  capital  stock  to  be  sold  for  not  less  than  par, 
proceeds  to  be  applied  to  the  payment  of  applicant's  1917  program 
of  additions,  extensions  and  improvements. 

Re  Mahoning  Valley  R.  Co.  Xo.  1078,  Feb.  26,  1917,  $31,219.30 
P.U.R.1917B. 
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improvement  and  refunding  mortgc^e  bonds  to  be  delivered  to  the 
Mahoning  &  Shenango  Railway  &  Light  Company  in  payment,  at 
par,  for  uncapitalized  advancea  made  by  it  for  the  construction  of 
additions,  extensions  and  improvements  to  applicant's  facilities.  . 

Re  Yonngstown  &  S.  Street  R.  Co.  No.  1077,  Feb.  2Q,  1917, 
$52,875.75  improvement  and  refunding  mortgage  bonds  to  be  issued 
and  delivered  to  the  Mahoning  and  Shenango  Railway  &  Light  Com- 
pany in  payment,  at  par,  for  imeapitalized  advances  made  by  it 
for  the  construction  of  additions,  extensions  and  improvements  to 
facilities. 

Be  I^ew  York,  C.  &  St.  L.  R.  Co.  No.  1089,  March  8,  1917,  order 
authorizing  the  issue  of  equipment  trust  certificates  in  the  aggregate 
amount  of  $3,800,000,  to  be  sold  for  not  less  than  95,  proceeds  to  be 
used  for  the  payment  of  not  exceeding  90  per  cent  of  total  purchase 
price  of  specified  equipments. 

Philippine  Islands. — Re  Manila  R.  Co.  Case  No.  819,  Oct.  9,  191 G, 
order  approving  the  execution  by  railroad  company  of  refunding 
mortgage  securing  an  issufi  of  $13,236,000  principal  amount  of  5 
per  cent  refunding  mortgage  bonds;  and  approving  the  execution 
by  said  company  of  the  supplemental  indenture  supplementing  its 
southern  lines  &8t  mortgage  providing  for  the  extension  of  maturity 
of  the  bonds  issued  and  to  be  issued  thereunder,  and  the  extension 
for  a  like  term  of  the  liens  constituted  by  said  mortgage  and  for 
other  purposes. 

Re  Oteyza,  Perez  &  Centcnera,  Case  No.  818,  Dec.  22,  1916, 
approval  of  mortgages  on  boats  Pelayo,  Rafael,  and  Pacita,  in  favor 
of  the  Roman  Catholic  Bishop  for  the  purpose  of  using  the  amount 
thereof  for  the  operating  expenses  of  the  water  transportation  busi- 
ness in  which  said  concern  was  engaged. 

Re  Oteyza,  Perez  &  Centenera,  Case  No.  828,  Dec.  22,  1916,  order 
approving  mortgages  by  ^lessrs.  Oteyza,  Perez  &  Centenera,  on  steam- 
ship Pelayo,  steam  launch  Rafael,  lorcha  Pacita  and  barkentine  San 
Jorge,  in  favor  of  Sr.  Miguel  J.  Ossorio. 

Re  Manila  R.  Co.  Case  No.  832,  Jan.  8,  1917,  order  granting 
permission  to  railroad  company  to  execute  a  promissory  note  for  the 
sum  of  $164,258.79,  for  the  purpose  of  carrying  out  provisions  of 
paragraph  13  of  the  memorandum  of  agreement  regarding  the  sale 
of  the  Manila  Railroad  Company. 

Vermont— He  New  England  Teleph.  &  Teleg.  Co.  No.  482,  Sept. 
9,  1916,  $150,900  stock  to  be  sold  for  not  less  than  par,  the  proceeds 
to  be  used  in  reimbursing  money  expended  by  said  company  for 
improvement  and  enlargement  of  its  business  in  the  state  of  Vermont. 

Re  Connecticut  Valley  Teleph.  Co.  No.  485,  Sept.  28,  1916,  order 
authorizing  the  issuance  of  1412  shares  of  capital  stock  at  $25  per 
share,  in  exchange  for  telephone  plants  and  systems  of  specified  com- 
panies. 
P.U.R.1917B. 
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Re  Hortonia  Power  Co.  No.  491,  Oct.  25, 1916,  $20,000  first  mort- 
gage  thirty-year  5  per  cent  gold  bonds  to  be  sold  for  not  less  ihan 
80,  proceeds  to  be  used  for  the  purpose  of  purchasing  material  to 
construct  a  transmission  line  from  the  generating  station  of  the  Lake 
Dunmore  Power  &  Traction  Company  on  the  New  Hayen  Eiver  to 
a  point  in  the  central  part  of  the  town  of  Monkton,  and  for  the 
construction  of  a  volt  distribution  line  along  specified  highway  for 
the  purpose  of  supplying  current  to  persons  adjac^it  to  said  line. 

Re  New  England  Teleph.  &  Teleg.  Co.  No.  496,  Deo.  6,  1916, 
$34,100  capital  stock  to  be  issued  for  the  purpose  of  acquiring  the 
outstanding  capital  stock  of  the  Vermont  Telephone  and  Telegraph 
Company  and  the  Franklin  County  Telephone  Company. 

Re  Essex  Storage  Electric  Co.  No.  488,  Dec.  22,  1916,  $35,000 
common  stock  to  be  sold  for  not  less  than  par,  proceeds  to  be  used 
in  acquiring  additional  lands  and  rights  in  tiie  towns  of  Victory  and 
Concord,  in  Essex  County. 

Wires  and  Cables. 

Illinois.— lie  Mt.  Pulaski  Electric  Light,  Heat  &  P.  Co.  E-581, 
Oct.  23,  1916,  approval  of  the  construction  of  a  wire  crossing  over 
the  right  of  way  and  tracks  of  the  Terre  Haute  and  Peoria  Railroad 
Company  on  the  south  side  of  Howard  street  at  Kenney. 

Re  Chicago  &  N.  W.  R.  Co.  E-587,  Oct.  30,  1916,  approval  of  an 
agreement  with  the  Chicago  Telephone  Company  covering  the  con- 
struction and  maintenance  of  a  pole  and  electrical  conductors  for 
telephone  purposes  along  and  upon  the  right  of  way  of  railway  com- 
pany at  West  Chicago  avenue  and  Putnam  street  in  Chicago. 

Re  Public  Service  Co.  No.  5669,  Oct.  31,  1916,  order  approving 
the  construction  of  a  wire  crossing  over  the  tracks  of  the  Illinois 
Central  Railroad  Company  at  Harvey. 

Re  Central  Illinois  Electric  Co.  No.  5640,  Oct.  31,  1916,  order 
approving  wire  crossing  over  tracks  of  the  Illinois  Central  Railroad 
Company  in  the  alley  between  Merchant  and  Durfee  streets  in  War- 
rensburg. 

Re  Central  Illinois  Pub.  Service  Co.  No.  5708,  Nov.  10,  1916, 
approval  of  the  construction  of  a  wire  crossing  over  the  right  of  way 
and  tracks  of  Illinois  Central  Railroad  Company  on  Main  Street 
at  Stoy. 

Re  Central  Illinois  Electric  Co.  No.  E-601,  Nov.  10,  1916,  ap- 
proval of  the  construction  of  a  wire  crossing  over  the  tracks  of  the 
Illinois  Central  Railroad  Company  in  the  alley  between  Bower  street 
and  South  street  in  Oreana. 

Re  Mobile  &  0.  R.  Co.  E-596,  Nov.  11,  1916,  approval  of  an 
agreement  with  the  Farmers'  Mutual  Progressive  Telephone  Ex- 
change by  which  the  said  exchange  is  given  the  right  and  authority 
P.UJ1.1917B. 
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to  cross  with  its  telegraph  and  telephone  lines,  tte  right  of  way 
and  imdemeath  tracks  of  said  railroad  company  near  the  town  of 
Houston. 

Re  Alvin  Grain  &  Electric  Oo.  No.  5642,  Nov.  11,  1916,  approval 
of  wires  crossing  over  the  tracks  of  the  Illinois  Central  Bailroad 
Company  on  Center  street  and  under  the  tracks  of  the  said  railroad 
company  on  Locust  street  in  Alvifi. 

Ee  St.  Louis,  S.  &  P.  B.  Co.  No.  6580,  Nov.  11,  1916,  approval 
of  a  wire  crossing  over  the  lines  of  the  Central  Union  Telephone 
Company  near  Litchfield. 

Re  St.  Louis,  S.  &  P.  R.  Co.  No.  6580,  Nov.  24,  1916,  order 
approving  the  construction  of  a  wire  crossing  over  the  lines  of  the 
Central  Union  Telephone  Company  one  mile  west  of  Litchfield. 

Re  East  St.  Louis  Light  &  P.  Co.  No.  6678,  Nov.  24,  1916,  ap- 
proval (ft  the  construction  of  a  wire  crossing  over  the  tracks  of  the 
Southern  Railway  Company  at  East  St.  Louie. 

Re  Alvin  Grain  ft  Electric  Co.  No.  6644,  Nov.  24,  1916,  order 
approving  construction  of  a  wire  crossing  over  the  tracks  of  the 
Illinois  Central  Railroad  Company  and  the  Chicago  ft  Eastern 
Illinois  Railroad  Company  at  Alvin. 

Re  Alvin  Grain  ft  Electric  Co.  No.  6643,  Nov.  24,  1916,  approval 
of  the  construction  of  a  wire  crossing  under  the  tracks  of  the  Chicago 
ft  Eastern  Illinois  Railroad  Company  at  Alvin. 

Re  Interstate  Light  ft  P.  Co.  No.  5715,  Nov.  24,  1916,  order  ap- 
proving the  construction  of  a  wire  crossing  over  the  tracks  and  right 
of  way  of  the  Chicago  Great  Western  Railroad  Company  at  North 
Hanover. 

Re  Mt.  Pulaski  Electric  Light,  Heat  ft  P.  Co.  No.  5709,  Nov.  24, 
1916,  order  approving  of  wires  crossing  over  the  tracks  and  right 
of  way  of  the  Illinois  Central  Bailroad  Company  near  Chestnut. 

Re  Illinois  Northern  Utilities  Co.  E-605,  Nov.  24,  1916,  order 
approving  the  construction  of  a  wire  crossing  over  the  tracks  of  the 
Chicago,  Rock  Island  ft  Pacific  Railway  Company  at  Geneseo. 

Re  Mobile  ft  0.  R.  Co.  E-607,  Nov.  24,  1916,  order  approving  an 
agreement  made  with  the  Ullin  Telephone  Company  covering  a 
telephone  wire  crossing  the  right  of  way  and  tracks  of  railroad  com- 
pany near  Elco. 

Re  Chicago,  M.  ft  St  P.  R.  Co.  E-609,  Nov.  24,  1916,  approval 
of  an  agreement  made  with  the  Chicago  Telephone  Company  cov- 
ering the  right  to  attach  and  maintain  three  clamps  to  steel  beams 
supporting  the  roof  of  the  railway  compan/s  subway  over  its  tracks 
on  North  La  Claire  avenue  to  which  clamps  will  be  attached  mes- 
senger wire  and  telephone  cable. 

Re  Ogden,  No.  4937,  Nov.  25,  1916,  order  approving  of  wire 
crossings  over  the  tracks  of  the  Cleveland,  Cincinnati,  Chicago  ft  St. 
P.U.R.1917B. 
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Louis  Bailway  Company  and  the  Danville,  TJrbana  and  Champaign 
Railway  Company  at  Ogden. 

Ee  Central  Illinois  Pub.  Service  Co.  No.  5784,  Dec.  4,  1916, 
approval  of  wire  crossing  over  tracks  of  the  Cleveland,  Cincinnati, 
Chicago  &  St.  Louis  Railway  Company  near  Ashmore. 

Re  East  St.  Louis  Light  &  P.  Co,  No.  5689,  Dec.  4,  1916,  approval 
of  wire  crossings  over  right  of  way  over  tracks  of  the  Chicago  and 
Alton  Railroad  Company  and  the  Cleveland,  Cincinnati,  Chicago 
&  St.  Louis  Railway  Company,  and  public  highway  south  of  the 
Hartford  substation. 

Re  Ross,  E-598,  Dec,  4,  1916,  approval  of  an  agreement  with  the 
Morrison  Brothers  Telephone  Company,  relating  to  the  matter  of 
changing  two  overhead  wire  line  crossings  to  imder  crossings  near 
village  of  Bayle. 

Re  Indiana  Harbor  Belt  R.  Co,  E-610,  Dec.  4,  1S16,  approval 
of  an  agreement  with  the  Chicago  Telephone  Company,  covering 
construction  and  maintenance  of  a  telephone  line  upon  right  of  way 
and  over  tracks  of  railroad  company  at  Franklin  Park. 

Re  Central  Illinois  Pub.  Service  Co,  No.  5734,  Dec.  4,  1916, 
approval  of  wire  crossings  over  tracks  of  Toledo,  St.  Louis  &  Western 
Railroad  Company  and  the  Cincinnati,  Indianapolis  &  Western  Rail- 
road Company,  at  Metcalf, 

Re  Southern  Illinois  Light  &  P.  Co.  No.  5712,  Dec.  18,  1916, 
approval  of  wires  crossing  right  of  way  and  tracks  of  the  railroad 
company  near  Troy, 

Re  Cleveland,  C.  C.  &  St.  L.  R.  Co.  E-613,  Dec.  18,  1916,  ap- 
proval  of  an  agreement  covering  the  construction  and  maintenance 
of  an  electric  light  line  under  tracks  of  railway  company  at  Lake- 
view. 

Re  Mobile  &  0.  R.  Co.  E-61,  Dec.  27,  1916,  approval  of  an  agree- 
ment covering  the  installation  by  J.  H.  Whitaker  of  a  telephone 
wire  under  railroad  company's  tracks  near  Mountain  Glen. 

Re  Cleveland,  C.  C.  &  St.  L.  R.  Co.  No.  E-622,  Jan,  3,  1917, 
approval  of  an  agreement  with  the  Queen  City  &  Shelby  County 
Mutual  Telephone  Company,  covering  the  installation  by  the  latter 
company  of  a  telephone  line  encased  in  a  pipe  across  the  right  of 
way  and  underneath  tracks  of  railway  company  at  Shelbyville. 

Re  East  Dubuque  Electric  Co.  No.  5792,  Jan.  22,  1917,  order 
approving  construction  of  a  wire  crossing  over  right  of  way  and 
tracks  of  the  Chicago,  Burlington  &  Quincy  Railroad  Company  near 
East  Dubuque, 

Re  Southern  Illinois  Light  &  P,  Co.  No.  5823,  Jan.  22,  1917, 
order  approving  wire  crossing  over  tracks  of  Vandalia  Railroad  Com- 
pany near  Pierron. 

Re  Southern  Illinois  Light  &  P.  Co.  No.  5828,  Jan.  22,  1917, 
approval  of  wire  crossing  over  right  of  way  and  tracks  of  ttie  Chicago, 
P.U.R.1917B. 
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Burlington  &  Quincy  Railroad  Company  on  the  south  gide  of  Cum- 
mings  street  in  Litchfield. 

Be  Eastern  Illinois  Utilities  Co.  No.  5741,  Jan.  22,  1917,  ap- 
proval of  wire  crossing  over  tracks  of  the  Illinois  Central  Rail- 
road Company  near  Effingham. 

Re  Eastern  Illinois  Utilities  Co.  No.  5742,  Jan.  22,  1917,  approval 
of  construction  of  wire  crossings  over  the  wires  of  the  American 
Telephone  &  Telegraph  Company  and  the  Postal  Telegraph  Com- 
pany at  Effingham. 

Re  Southern  Illinois  light  &  P.  Co.  No.  5829,  Jan.  22,  1917, 
approval  of  wire  crossing  over  tracks  and  right  of  way  of  the 
Cleveland,  Cincinnati,  Chicago  &  St.  Louis  Railway  Company  at  a 
point  on  Illinois  Street,  Litchfield. 

Re  Chicago  &  N.  W.  R.  Co.  E-639,  Jan.  22,  1917,  approval  of  an 
agreement  with  the  Public  Service  Company  of  Northern  Illinois 
covering  the  location  of  a  guy,  slug  and  anchor  to  be  constructed 
on  the  right  of  way  of  the  railway  company  in  North  Chicago. 

Re  Mobile  &  0.  R.  Co.  E-637,  Jan.  22,  1917,  approval  of  an 
agreement  with  the  Curtis  Milling  Company  covering  an  electric 
wire  crossing  to  be  constructed  upon  and  across  the  right  of  way  and 
tr^ks  of  the  Mobile  &  Ohio  Railroad  Company  at  Alto  Pass. 

Re  Chicago,  M.  &  St.  P.  R.  Co.  E-643,  Feb.  5, 1917,  approval  of  an 
agreement  covering  construction  of  wire  crossing  over  railroad  com- 
pany's tracks  on  right  of  way  near  Byron. 

Re  Public  Service  Co.  No.  5793,  Feb.  5,  1917,  order  approving 
of  construction  of  electric  transmission  line  across  tracks  of  Elgin, 
Joliet  &  Eastern  Railroad  Company  near  North  Chicago. 

Re  Southern  Illinois  Light  &  P.  Co.  No.  5822,  Feb.  5,  1917,  order 
approving  of  construction  of  a  wire  crossing  over  tracks  of  the  Chi- 
cago &  North  Western  Railway  Company  near  Gillespie. 

Re  Central  Illinois  Pub.  Service  Co.  No.  6171,  Feb.  5,  1917, 
approval  of  the  construction  of  a  wire  crossing  over  tracks  of  the 
Toledo,  St.  Louis  &  Western  Railroad  Company  at  Neoga. 

Re  Cleveland,  C.  C.  &  St.  L.  R.  Co.  No.  6119,  Feb.  6,  1917,  ap- 
proval  of  an  agreement  with  the  Central  Illinois  Public  Service  Com- 
pany, covering  operation  of  an  electric  transmission  wire  over  and 
across  -right  of  way  and  tracks  of  the  Cleveland,  Cincinnati,  Chicago 
&  St.  Louis  Railway  Company. 

Re  Chicago,  B.  &  Q.  R.  Co.  No.  E-668,  Feb.  12,  1917,  approval 
of  an  agreement  covering  the  right  to  maintain  certain  telephone 
wires  across  railroad  property  in  village  of  Belong. 

Re  Chicago,  M.  &  St.  P.  R.  Co.  E-667,  Feb.  12,  1917,  approval 
of  an  agreement  relating  to  the  maintenance  of  230-volt  wire  cross- 
ing at  Chicago. 

Re  Chicago  &  N.  W.  R.  Co.  E-649,  Feb.  12,  1917,  approval  of  an 
agreement  covering  the  erection  of  one  guy  pole,  anchor  and  guy 
P.U.R.1917B. 
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to  be  constructed  on  right  of  way  of  railway  company  in  city  of 
De  Kalb. 

Re  Chicago  &  N.  W.  R.  Co.  E-654,  Feb.  12,  1917,  approval  of 
an  agreement  covering  the  stringing  of  wires  upon  the  railway  com- 
pany's line  of  poles  between  its  depot  and  engine  house  at  Benld. 

Re  Chicago,  M.  &  St.  P.  R.  Co.  1^656,  Feb.  12,  1917,  approval 
of  an  agreement  covering  the  construction  and  maintenance  of  four 
insulated  wires  for  use  in  connection  with  telephone  service,  said 
wires  to  be  suspended  underneath  and  across  railway  company's 
bridge  near  Rockton. 

Re  Public  Service  Co.  No.  6035,  Feb.  12,  1917,  approval  of  the 
construction  of  wire  crossings  over  tracks  of  the  Pittsburgh,  Cin- 
cinnati, Chicago  &  St.  Louis  Railway  Company,  the  Baltimore  and 
Ohio  Chicago  Terminal  Railroad  Company  and  the  Illinois  Central 
Railroad  Company  at  Riverdale. 

Re  Public  Service  Co.  No.  6036,  Feb.  12,  1917,  approval  of  con- 
struction of  wire  crossing  over  tracks  of  the  Chicago  &  Western  In- 
diana Railroad  Company  at  Dolton. 
P.U.R1917B. 
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ABAMBOHMEHT  OF  SERVICE. 

Power  of  Commission  over,  see  Sebvioe,  3-0. 
Abandonment  of  railroad  service,  see  Sf3KViCE,  17-28. 

ACCIBEHTB. 

Sick  and  accident  benefits  to  employees,  see  Retubn,  15. 

ACCOUHTIHG. 

Payment    for,   by    operating   company    to    parent    company,    see 
Return,  18. 

Discussion  of  tool  expense  account  of  telephone  companies,  p.  220. 
Discussion  of  plant  supervision  account  of  telephone  companies, 
p.  220. 

ACCOUNTS. 

Uncollectable  accounts  as  charge  to  operating  expenses,  see  Retubic, 

19. 
Treatment  of  items  in  ascertaining  book  value,  see  Valuation,  11. 
Deduction  from  plant  account  of  excess  value  of  stock  over  assets, 

see  Valuation,  15. 

ACCRUED  DEPBECIATIOH. 

See  generally  Depreciation. 

Considered  in  valuation,  see  Valuation,  19,  24,  25. 
Allowance  for  unearned  accrued  depreciation,  see  Valuation,  82, 
84. 

ACTUAI.  PERFORMAHOE. 

As  method  of  ascertaining  reproduction  cost,  see  Valuation,  22. 

ADAPTABIIiITT. 

As  factor  in  valuation  of  land,  see  Valuation,  62. 

ADAF9ATIOH  AKB  BOUDIFIOATIOH. 

Appreciation  of  roadbed  by,  see  Valuation,  51. 

ADDinOHS. 

See  Bettermbnts. 

ADMINI8TRATIOH  EXPEH8E8. 

Allowance  for,  in  overhead  expenses,  see  Valuation,  26. 
P.U.R.1917B.  1163 
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ADVANCE  PATM EHT. 

Discrimination  in  rules  as  to,  see  Discbimination,  23,  24. 
Collection  of  minimum  bill  in  advance  of  service,  see  Payment,  1. 

AGE. 

Age   and    life   method   of   determining   depreciation,    see   Depre- 
ciation, 9. 

AGREEBfEHTB. 

See  Contracts. 

AMENDMENT. 

Constitutional  provision  against  amendment  of  statute  by  reference 
to  title  only,  see  Statutes,  3. 

AMORTIZATION. 

Expenses  incurred  in  rate  proceedings,  to  be  amortized,  see  Retubn, 

18. 

ANTI-TRUST  ACT. 

See  Statutes.     • 

APPEAL  AND  REVIEW. 

/.  In  general,  1,2, 
MI.  Conclusiveness  of  Co$nniissions*  orders,  3-^. 
Ill,,  Matters  not  open  to  appellant,  6^9, 

I,  In  gen0nU^ 

Validity  of  statute  restricting  right  to  a  supersedeas  on  appeal  from  a 
Commission  order,  see  Constitutional  Law,  4. 

1.  When  the  Federal  Supreme  Court  is  called  upon,  in  the  exercise 
of  its  appellate  jurisdiction  over  state  courts,  to  decide  whether  state 
legislation  impairs  the  obligation  of  a  cdntra^t,  it  )8  fe<fiftred  to  det«r- 
"mine  upon   its   independent   judgment:      (1)    Was   th^e  a  contract? 

(2)  If  80,  what  obligation  arose  from  it?  (3)  Has  that  obligation  been 
impaired  by  subsequent  legislation?  Detroit  United  R.  Co.  v,  Mtdiigan 
(U.  S.)   1010. 

2.  Whether  Congress  has  so  far  covered  the  subject  of  headlights 
for  locomotives  by  the  Amendment' of  MaJrdii  4,  1^15,  tirtke  B6tliJr-I&- 
spection  Act  of  February  17,  1911,  as  to  invalidate,  when  applied  to 
interstate  commerce,  an  order  of  a  State  Railroad  Commission,  made 
under  legislative  authority,  requiring  all  engines  used  m  the  irtiM- 
portation  of  trains  over  any  line  of  railway  in  the  state  to  be  equipped 
with  headlights  of  not  less  than  1,500  candle  power,  is  not  open  to  re- 
view in  the  Federal  Supreme  Court  on  writ  of  error  to  %  state  court, 
where  the  state  court's  decision  under  review,  refusing  to  enjoin  the  en- 
forcement of  the  order,  was  rendered,  and  judgment  thereon  entered, 
P.U.R.1917B. 
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APPEAL  AND  REVIEW— ccm^inued. 

before  the  passage  by  Congress  of  such  amendatory  act.    Vandalia  R. 

po.  V.  Public  Service  Commission  (U.  S.)  1004. 

//.  Conclusiveness  of  Commissions*  orders. 

Statute  making  findings  of  Commission  prima  facie  correct  on  appeal 
as  denial  of  due  process,  see  Constitutional  Law,  3. 

Power  of  California  court  to  interfere  with  Commission  order,  see 
Discrimination,  2. 

3.  A  finding  by  the  Idaho  Commission  as  to  the  reasonableness 
of  rates  charged  by  a  public  utility  must  be  regarded  by  the  supreme 
court  as  prima  facie  just,  reasonaUe,  and  correct.  Cobut  lyAleae  v. 
Public  Utilities  Commission   (Idaho)   348. 

4.  The  orders  of  the  Railroad  Commissioners,  prescribing  a  rate  to 
be  charged  by  railroad  corporations  for  the  transportation  of  freight, 
being  within  the  scope  of  the  Railroad  Commissioners'  power,  are  prima 
facie  reasonable  and  just,  and  properly  niade  and  arrived  at  in  due 
form  of  procedure,  and  such  as  ought  to  have  been  made  in  the  premises. 
State  ex  rel.  Railroad  Comrs.  v.  Florida  East  Coast  R.  Co.  (Fla.)  1023. 

5.  The  making  of  an  order  by  the  Minnesota  Railroad  and  Ware- 
house Commission  requiring  a  railroad  to  build  a  new  station  is  a 
legislative  or  adminstrative  and  not  a  judicial  function,  and  the  order 
may  be  reviewed  by  the  court  only  so  far  as  to  determine  its  reasonable- 
ness; and  if  it  is  supported  by  substantial  evidence,  it  is  final.  Re  New 
Depot  (Minn.)  413. 

///.  Matters  not  open  to  appellant. 

6.  A  city  complaining  against  telephone  rates  is  not  prejudiced  by 
the  failure  of  the  Commission  to  examine  the  books  of  the  utility,  where 
the  Commission,  for  the  purposes  of  the  case,  bases  the  valuation  up- 
on the  figures  furnished  .,  the  city.  Coeur  D^Alene  v.  Public  Utilities 
Commission   (Idaho)   348. 

7.  A  city  has  no  standing  to  complain  against  a  Commission's  find- 
ing of  the  value  of  a  utility's  property  as  not  being  supported  by  the 
evidence,  where  the  Commission  based  its  decision  almost  entirely  on 
the  figures  furnished  by  the  city's  witnesses  except  that  it  refused  to 
allow  for  accrued  depreciation,  upon  finding  that  the  plant  was  capable 
of  rendering  100  per  cent  efficient  service,  in  accordance  with  the  rule 
of  decision  of  the  state  that  no  deduction  for  accrued  depreciation 
should  be  made  in  such  a  case.  Coeur  lyAlene  v.  Public  Utilities  Com- 
mission (Idaho)  348. 

8.  A  carrier  which  has  abandoned  its  application  for  a  modification 
of  the  order  of  a  State  Railroad  Commission  requiring  the  installation 
on  its  locomotives  of  headlights  of  not  less  than  1,500  candle  power  is 
not  in  a  position  to  urge  upon  the  Federal  Supreme  Court,  on  writ  of 
error  to  a  state  court,  that  the  Commission's  order  is  so  indefinite  and 
uncertain  in  its  terms  as  not  to  furnish  an  intelligible  measure  of  the 
carrier's  duty,  and  is  therefore  a  denial  of  due  process  of  law.  Van- 
dalia R.  Co.  V.  Public  Service  Commission  (U.  S.)  1004. 
P.U.R.1917B. 
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APPEAL  AND  REVIEW— continued. 

9.  When  a  railroad  company  makes  application  to  the  Railroad 
Commission  to  be  permitted  to  take  off  a  train  that  runs  on  the  main 
line  and  on  a  branch  line,  and  to  substitute  for  it  another  train  running 
further  on  the  branch  line  but  not  at  all  on  the  main  line,  and  the  Com- 
mission orders  the  railroad  company  to  put  an  additional  train  on  tlte 
branch  line  without  taking  the  train  off  of  the  main  line,  and  the  rail- 
road company  flies  suit  to  have  the  order  of  the  Commission  rescinded, 
and  thereafter  the  railroad  company  makes  another  application  to  be 
permitted  to  take  off  the  train  on  the  main  line,  and  the  application  ia 
granted,  the  railroad  company,  haTing  tlien  aU  the  i«Uef  originally 
asked  for,  is  not  entitled  to  ha?e  the  first  order  of  tha  Commission 
rescinded.  Morgan's  Louisiana  &  T.  R.  &  S.  S.  Co.  v.  Railroad  Comraia- 
sion  (La.)  893. 

APPLICANT. 

Right  of  stock  exchange  to  approve  applicant  for  stock  quotation 
ticker  service,  see  Discrimination,  22. 

APPLICATION. 

Requiring  consumer  to  sign  contract  as  a  condition  of  service,  see 
Sebvice,  9. 

APPORTIONMENT. 

/.  In  case  of  a  single  utUityf  1^8, 
a.  Railroads f  1. 
h.  Water,  2,  3, 
c.  VtilUies  furnishing  different  Uinds  of  service,  4—^. 

1.  Gas  and  electricity,  4. 

2.  Water  and  electricity,  &~S. 
II,  In  case  of  joint  enterprise,  9^1^, 

a.  Power  of  Commission,  9, 

h.  Maintenance  of  crossings,  10,  11, 

c.  Elimination  of  electrical  interference,  12-^14. 

J.  In  case  of  a  singie  utility. 

Discussion  of  method  of  allocating  the  expenses  of  interstate  tel- 
ephone companies  to  single  state  for  rate  making,  p.  24 L 

Discussion  of  method  of  the  apportionment  of  the  property  of  the 
Moimtain  States  Telephone  &,  Telegraph  Company  in  the  Colorado  ^klua- 
tion,  p.  233. 

a.  Railroads, 

Discussion  of  apportionment  of  railroad  fares,  livery,  board  and 
lodging  incurred  in  connection  with  labor,  p.  220. 

Discussion  of  locomotive  ton  mile  ratio  basis  of  division  between 
passenger  and  freight  services,  p.  534. 
P.U.15.1D17B. 
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APPORTIONMENT— <Jon«tni4€d. 

1.  Ab  apportioiuneiit  of  revenues  and  expenses  as  between  phs- 
senger  tenrioe  and  mail  express  and  milk  service,  on  the  same  cars,  is 
palpably  errcmeons  where  the  ogoclusions  are  based  on  the  assumption 
that  the  month  of  Aufrust  is  representative  of  tbe  entire  year;  where 
the  expenses  of  operating  sleeping,  dining,  parlor,  and  official  cars  an* 
charged  to  the  passenger  service,  and  the  revenues  therefrom  are  cred- 
ited to  the  special  or  outside  service;  where  in  making  the  division  be- 
tween the  two  services  on  the  relative  ton-mile  use  of  car-floor  space 
the  excess  weight  of  the  heavier  special  service  cars  is  not  charged  to 
the  special  service;  aad  where  4i  charge  has  been  made  to  passenger 
service  of  all  of  the  box-baggage  cars,  although  three  quarters  of  the 
space  therein  was  used  lor  the  special  service.  Ann  Arbor  R.  Co.  v. 
Fellows  (Fed.)  523. 

ft.  Water. 

2.  In  determining  the  reasonableness  of  rates  for  0re-protection 
service,  32  per  cent  of  the  total  value  of  the  property  of  the  company 
was  apportioned  to  such  service.    Re  City  Water  Co.  (Mo.)  624. 

3.  Apportionment  of  the  value  of  the  total  property  of  a  water  com- 
pany was  made  on  the  basis  of  43  per  cent  to  Are-protection  service  and 
67  per  cent  to  the  general  service,  total  operating  expenses  on  the  basis 
of  15.3  per  cent  to  the  fire-protection  service,  and  total  charges,  includ- 
ing operating  expenses  and  mixed  expenses,  on  the  basis  of  32.4  to  such 
service.    Lincoln  v.  Lincoln  Water  &  Light  Co.  (111.)  1, 

c.-  V unties  furnishing  different  kinds  of  service. 

Allowance   for   working  capital   apportioned   between   departments  of 
utiKty,  see  Valuation,  81. 

1.  Oas  and  electricity. 

4.  The  value  of  land  used  for  gas  and  electric  plants  was  appor- 
tioned between  the  different  departments  on  the  basia  of  relative  areas 
occupied  by  each  of  the  plants.  Thomas  v.  Jefferson  City  Light,  Heat, 
&  P.  Co.  (Mo.)  745. 

2.  Water  and  electricity, 

5.  In  apportioning  the  value  of  a  utility's  land  for  rate  making  be- 
tween its  water  and  electric  departments,  five  sixths  of  its  total  value 
was  assigned  to  the  water  department.  Lincoln  v.  Lincoln  Water  ft 
Light  Co.  (111.)  1. 

6.  In  a  rate  valuation  75  per  cent  of  the  total  value  of  the  jointly 
used  plant  equipment  of  a  utility  was  apportioned  to  its  electrical  de- 
partment and  25  per  cent  to  its  water  department.  Lincoln  v.  Lincoln 
Water  k  Light  Co.  (III.)   1. 

7.  In  a  rate  valuation  general  equipment,  jointly  used  by  the  elec- 
tric and  water  departments  of  a  utility,  was  equally  apportioned  be- 
tween them.     Lincoln  v.  Lincoln  Water  &  Light  Co.   (III.)   1. 
P.U.R.1917B. 
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APPORTIONMENT— continued. 

'  8.  In  a  rate  valuation,  25  per  cent  of  the  present  value  of  all  the 
jointly  used  and  useful  buildings  and  structures  of  a  utility  were  ap- 
portioned to  its  electric  department,  and  approximately  75  per  cent  to 
its  water  department.    Lincoln  v.  Lincoln  Water  &  Light  Co.   (111.)   1. 

II,  In  case  of  joint  enterprise, 

a,  Poicer  of  ContmiSHion, 

Contract  between  city  and  railroad  as  to  cost  of  maintaining  crossing  as 
aflfecting  power  of  Commission  to  apportion  cost,  see  Consti- 
tutional Law,  10. 

9.  The  Missouri  Commission  has  power  to  apportion  the  cost  of  in- 
stalling and  maintaining  a  public  road  at  grade  across  a  railroad  track, 
under  the  statutory  authority  (Public  Service  Commission  Law,  §  50) 
to  prescribe  the  terms  and  conditions  of  the  construction  of  the  cross- 
ing. Lilbourn  Special  Road  Dist.  v.  St.  Louis  &  S.  F.  R.  Co.  (Mo.  Pub. 
Service  Com.)   315. 

l>.  Maintenance  of  crossings. 

Missouri  statutes  relative  to  apportionment  of  cost  of  railroad  cross- 
ing, see  Statutes,  4. 

10.  The  cost  of  improving  a  subway  crossing  railroad  tracks  may  be 
required  to  be  borne  by  both  the  city  and  railroads,  rather  than  by  the 
railroad,  alone.     Moberly  v.  Pryor    (Mo.)    425. 

11.  The  apportionment  to  a  road  district  of  part  of  the  cost  of  in- 
stalling and  maintaining  a  public  road  at  grade  across  a  railroad  track 
is  not  prevented  by  the  fact  that  damages  may  be  awarded  to  the  rail- 
road company  in  condemnation  of  a  right  of  way  for  the  road,  since  a 
motion  may  be  made  to  modify  the  apportionment  of  cost  if  any  part 
be  adjudged  to  be  a  part  of  the  damages  on  condemnation.  Lilbourn 
Special  Road  Dist.  v.  St.  Louis  &  S.  F.  R.  Co.  (Mo.  Pub.  Service  Com.) 
315. 

c.  Elimination  of  electrical  interference. 

12.  An  electric  railway  or  other  company  connected  with  public 
travel  has  no  superior  right  as  to  any  interference  occasioned  by  the 
leakage  of  electricity  spreading  out  beyond  the  public  highways  to  tele- 
phone receivers  of  private  parties  on  their  own  premises.  Re  Electrical 
Interference   (Iowa)   800. 

13.  The  cost  of  eliminating  electrical  interference  between  a  tele- 
phone line  and  an  electric  railway  off  of  a  public  highway  must  be 
borne  by  the  company  entering  the  field  last.  Re  Electrical  Interference 
(Iowa)    800. 

14.  The  liability  for  the  cost  of  eliminating  electrical  interference 
between  high-voltage  lines  of  street  railways  and  power  companies  and 
the  lines  of  telephone  and  telegraph  companies  occup3ring  the  public 
P.U.R.1917B. 
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APPORTIONMENT— coniinttcd. 

highways  falk  upon  the  company  having  the  inferior  right  to  use  the 
highway,  the  rights  of  electric  railways  and  other  companies  facilitat- 
ing ordinary  travel  always  being  superior  to  those  of  a  telephone  or 
telegraph  company  irrespective  of  priority  of  occupancy,  and  the  rights 
of  companies  not  connected  with  public  travel  depending  upon  priority 
of  occupancy.     Re  Electrical  Interference   (Iowa)    800. 

APPRECIATION. 

Advanced  market  price  not  used  in  fixing  oost  of  extensian,  9W 

Valuation,  6. 
Confiscation  in  failing  to  recognize  appreciation  of  property,  see 

Valuation,  9. 
Of  roadbed  by  adaptation  and  solidification,  see  Valuation,  51. 
In  value  of  land,  see  Valuation,  63. 

ASSETS. 

Deduction  from  plant  account  of  excess  value  of  stock  over  assets, 
see  Valuation,  15. 

ATTORNEYS. 

Allowance  for  legal  expense  as  overhead  expense,  see  Valuation, 
26,  41. 

ATTRACTING  OAPITAIm 

Return  to  yield  dividends  to  attract  capital,  see  Retubn,  30. 

BAB  AOOOUNTB* 

Uncollectable  accounts  as  charge  to  operating  expenses,  see  Return^ 
19. 

BAGGAGE  TRANSFER. 

Grant  of  exclusive  privilege  to  maintain,  see  Discrimination,  21. 
Validity  of  award  of  privilege  to  maintain,  see  Service,  35. 

BETTERMENTS. 

Consideration  of  betterments  since  date  of  appraisal,  see  Valua- 
tion, 1. 

Considered  in  original  cost,  see  Valuation,  4. 

Consideration  of  bond  discount  in  ascertaining  cost  of,  see  Valua- 
tion, 48. 

Appreciating  value  of  land,  see  Valuation,  63. 

Not  included  in  investment  in  determining  allowance  for  going 
value,  see  Valuation,  86. 

BIBS. 

Awarding  of  contracts  for  supplies,  construction  and  management, 
see  Public  Utilities,  1. 
P.U.R.1917B.  74 
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BIIXS  FOR  8ERVIOE. 

Singie  Mil  for  seireral  iii6taUatioii%  Me  DncuMOrAnDH,  9. 
Payment  of,  see  Patmbict. 

Time  of  payment  considered  in  allowance  for  working  capital,  tee 
Valuatioic,  72. 

BIIiLS  PAYABLE. 

Considered  in  allowance  for  working  capital,  aeo  Valuation,  69, 
72. 

BIIXS  RECEIVABLE. 

Considered  in  allowance  for  working  capital,  sea  VAJUUfCloif,  99, 
72. 

BLOCK  BATES. 

For  residential  and  commercial  consuaicrt,  aes  Bates,  I9» 

BOILERS. 

Charge  for,  in  fixing  cost  of  extension,  see  Valuation,  54. 

BOKB  ACCOUIffT. 

Use  of,  in  ascertaining  book  value,  see  Valuatioit,  11. 

BOKB  DISCOUNT. 

Allowance  for,  in  estimating  operating  expenses,  see  Retubk,  16, 

17. 
Considered  in  valuation,  see  Valuation,  11,  14,  48-^. 

BOKBS. 

Allowance  for  bond  discount  in  estimating  operating  eofpefisea^  tee 

Rktubn,  1(5,  17. 
Proportion  of  stock  to  bonds,  see  Secukitt  Issues,  10. 
Bond  discount  considered  in  valuation,  see  Valuatioit,  11,  14,  4^ 

50. 

BONUS. 

Payment  of  bonus  to  employees,  see  Rktubn,  14,  15. 

BOOK  VALUE. 

As  measure  of  value,  see  Valuation,  10-12. 

BORDER  TERRITORY. 

Extension  of  telephone  service  into  border  territory,  see  Monopoly 
and  Competition,  2,  4,  5. 

BRANCH  LINE. 

Abandonment  of  service  on,  see  Sebvice,  17-23. 

BUCKET  SHOP. 

Right  of  telegraph  to  refuse  stock  quotation  ticker  aerriso  ta  Imek- 
et  shop,  see  Service,  46. 
P.U.R.19]7B. 
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BUIIJ>IHG8. 

Single  bill  to  oiwner  of  bitildiog^  snpi^ied  from  one  serrice,  see 

DiSCBIMINATION,   9. 

BVIiK* 

Low  rate  for  water  sold  in  bulk  to  municipalities,  see  Discrimina- 
tion, 7. 

BURDEN  OF  PROOF. 

See  EviDCNGE. 


Cost  of  establishing  business  as  intangible  value,  see  Valuation, 
9a-»7. 

BUBIKBM  IMTBREMni. 

Desire  of,  as  no  ground  for  approving  low  rate  to  manufacturers, 
see  Discrimination,  14. 

BUSINESS  RATE. 

Combined  with  residence  rate  for  telephones,  see  Dibchmiication, 
20. 

BT-PRODUOTS. 

Low  rates  for  gas  produced  as  a  bj-product,  see  Rates,  21. 

OABUES. 

See  WisBS  and  Cables. 

OAUFORNIA. 

Power  of  Commission  to  enforce  contract  to  build  railroads,  see 

Commissions,  3. 
Power  of  California  court  to  restrain  Commission  from  prosecuting 

violation  of  statutes  as  to  free  railroad  transportation,  see 

Discrimination,  2. 
Power  of  Commission  to  require  construction  of  new  railroad  line 

to  connect  existing  line,  see  Service,  2. 

OAPITAI.. 

Return  to  yield  dividends  to  attract  capital,  see  Return,  30. 
Reinvested  depreciation  fund  as  capital,  see  Valuation,  21. 
Expenses  chargeable  to  capital,  see  Valuation,  52-54. 
Allowance  for  working  capital,  see  Valuation,  66-81. 

0APITAI.IZATION. 

Value  of  securities  as  measure  of  value,  see  Valuation,  13-15. 
Of  meters  installed  by  consumers,  see  Valuation,  62. 

OAPITAI.  STOCK. 

Issuance  of,  see  Secubtit  Issues^ 
P.U.R.1917B. 
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CARLOADS. 

Minimum  charge  for  carload  movements,  see  Ratss,  28. 

CARRIAGE  STAND. 

Grant  of  exclusive  privilege  to  maintain,  see  Discbiminatioh,  21. 

CARRIERS. 

See  Intebubban  Railways;  Railboads;  Stbbet  Railwatb. 

CARS. 

Reduced  rate  to  shipper  furnishing  cars,  see  Discbimination,  10. 
Consideration   of   use   of   large   cars   in   fixing   freight  rates,   see 

Rates,  29. 
Preferable  type  of  street  cars,  see  Sebvice,  39. 
Number  of  street  cars  to  be  kept  in  reserve,  see  Sebvick,  40. 
Seating  capacity  for  street  cars  in  large  cities,  see  Sebvkje,  42. 
Consideration  of  car   ferries   of   railroad  which  has  discontinued 

water  service,  see  Valuation,  58. 

CASH. 

As  element  of  working  capital,  see  Valuation,  68,  77. 

CASH  DEPOSIT. 

See  Deposits. 

CERTIFICATE  OF  COHVENIEKCE  AND  NECESSITY. 

Right  to  furnish  current  to  mill  through  mill  conduit  in  street  bj 
utility  having  no  right  to  use  street,  see  Electbicitt,  1. 

Abstract  of  cases  dealing  with.  Appendix,  p.  1075. 

1.  The  Iowa  Commission  has  jurisdiction  to  grant  franchises  for 
power  transmission  lines  and  also  to  prescribe  the  construction,  main- 
tenance, and  operation  of  such  properties  outside  of  cities  and  towns 
as  are  owned  by  companies  obtaining  franchises  from  the  Commission. 
Re  Electrical  Interference   (Iowa)    800. 

2.  A  Public  Service  Commission  is  not  warranted  in  forbidding  a 
high-voltage  transmission  line  from  occupying  a  public  highway  used 
by  telephone  and  telegraph  lines,  merely  because  it  would  interfere  with 
the  operation  of  such  lines,  where  the  expense  of  procuring  private 
rights  of  way  or  a  more  circuitous  route  would  be  large  or  prohibitive, 
and  where  a  comparatively  small  expenditure  on  the  telephone  and  tele- 
graph lines  would  so  reduce  the  interference  as  to  enable  all  lines  to  be 
maintained    along  the  highway.    Re  Electrical  Interference  (Iowa)  800. 

3.  Although  the  Iowa  Commission  has  no  power'  to  order  a  tele- 
phone company  to  install  a  metallic  circuit  or  the  McCluer  device;  to 
move  its  line  to  the  other  side  of  the  highway,  to  fix  up  its  line  nor  to 
transpose  its  wires,  for  the  purpose  of  eliminating  electrical  interfer- 
ence from  a  high-voltage  transmission  line,  and  has  no  power  to  award 
or  collect  damages  nor  to  enforce  contracts,  it  has  power  to  prescribe 
conditions  upon  which  transmission  line  franchises  shall  be  granted  with 
reference  to  the  construction,  maintenance,  and  operation  of  such  lines, 
P.U.R.1917B. 
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CERTIFICATE  OF  CONVENIENCE  AND  NECESSITY— {jonrtntierf. 
which  it  will  exercise  for  the  protection  of  telephone  and  telegraph 
lines,  from  unreasonable  electrical  interference,  provided  the  latter  do 
their  part  to  assist  in  the  elimination  of  such  interference.     Re  Elec- 
trical Interference   (Iowa)   800. 

CERTIFICATES. 

Statute  requiring  certificate  that  the  securities  are  "reasonably  re- 
quired for  the  purpose  of  the  corporation"  and  limiting  Com- 
mission's approval  to  issues  based  upon  the  physical  value  of 
the  property,  see  Securitt  Issues,  7. 

CHARTER. 

Court  decision  as  to  discrimination  provision  of  city  charter  as-«ot 
controlling  in  construction  of  subsequent  Public  Service  Law, 
see  Discrimination,  2. 

Pnblie  Utilities  Act  as  repealing  inconsistent  provisions  of  munici- 
pal charters,  see  Rates,  8,  9. 

CIRCUIT  BREARER8. 

Rules  governing  installation  of  electric  service  equipment  in  New 
York,  First  District,  p.  440.. 

CITIES. 

See  Municipalities. 

CLASSIFICATION. 

Of  service  as  discriminatory,  see  Discrimination,  15-17. 

Discrimination  in  rules  as  to  payment  by  diflferent  classes  of  tele- 
phone subscribers,  see  Discrimination,  23,  24. 

Consideration  of  return  as  a  whole  in  passing  upon  rate  for  par- 
ticular class,  see  Return,  23,  24. 

COAL. 

Discrimination  in  coal  rates,  see  Discrimin.\tion,  1,  10.. 
Railroads   required  tp  give   electric   utility   furnishing   power   to 

manufacturing  plants  manufacturer's  rate  on  coal,  see  Rates, 

30. 

COLLECTION. 

Of  rates,  see  Payment. 

COMBINED  RATE. 

For  business  and  residence  telephones,  see  Discrimination,  20. 

COmiERCE. 

See  Tntkr STATE  Commerce. 

COBfMERCIAL  LIGHTINO. 

Residence  and  commercial  lighting  to  be  separately  classified,  see 
Discrimination,  17. 
P.U.R.1917B. 
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COMMISBIOH  EXPEHSES. 

Consideration  of  expenses  incurred  in  rate  procMdiqga  ia  fisdag 
operating  expenses,  see  Retubn,  18. 


0OMMI88IOH8. 

/.  JurisdieUoUf  powerSf  and  duties^  i— 4. 

a.  In  general,  1,  la» 

b.  To  determine  particular  hinds  of  questions,  2,  3* 

1,  To  determine  validity  of  statutes,  2. 

2,  To  enforce  contracts,  8, 

c.  Over  particular  kinds  of  corporations. 

d.  Over  receivers,  4. 
//.  Orders. 

Review  of  findings  and  orders  of  Commissions^  see  Appeal  and  Bcvnw. 
Commissioners  as  witnesses,  see  Withes6C8,  1. 

/.  Jurisdiction,  powers,  and  duties. 

a.  In  general. 

Power  of  Missouri  Commission  to  apportion  cost  of  establishis^  «Bd 
maintaining  highways  at  grade  across  railroad^  see  AppoKTKm- 

IfENT,  9. 
Over  crossings,  see  Cbossings,  1-3. 
Power  of  California  oourt  to  restrain  Commission  from  proeecating 

violation  of  statutes  as  to  free  railroad  transportation,  see  Dis- 

CBIMINATION,  2. 

Estoppel  to  deny  jurisdiction  by  submitting  to  juriedietion,  see  £8Top- 

PEX,  1. 
Effect  of  recognition  of  agreement  between  utilities  relative  to  service 

in  disputed  territory  upon  right  of  Commission  to  order  service 

in  such  territory,  see  Orders,  2. 
To  award  damages  for  refusal  of  utility  to  extend  contract  servioe^  #ee 

Pbocedube,  1. 
Over  rates,  see  Rates,  3-10. 
Over  service,  see  Sebvice,  1-8. 

1.  The  Indiana  Commission  in  reviewing  a  contract  between  a 
town  and  a  water  company  granting  a  franchise  can  determine  only 
whether  the  contract  or  franchise  is  unrea^nable,  Darner  v.  West 
Lebanon  (Ind.)  377. 

la.  The  Pennsylvania  Public  Service  Commission  has  no  power 
to  order  a  railroad  company  to  abate  uoneoesaary  smoke  and  noiae 
in  the  operation  of  railroad  locomotives  to  the  annoyance  of  citizens 
residing  in  the  vicinity  of  a  station  and  tracks.  DeLong  ▼«  Lebi^ 
Valley  R.  Co.  (Pa.)  982. 
P.U.R.1917B. 
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COMMISSIONS— ijontmttcrf. 

b.  To  detertnine  particular  Uinds  of  question», 

1,  To  determine  validity  of  statutes. 

2.  The  MisBouri  Commission  has  no  power  to  determine  whether 
a  statute  (Public  Service  Commission  Law,  §  50)  authorizing  it  to 
apportion  the  cost  of  a  crossing  is  an  unconstitutional  delegation  of 
the  police  power,  and  will  treat  the  statute  as  valid.  Lilbourn  Special 
Road  Dist.  v.  St.  Louis  ft  S.  F.  R.  Co.  (Mo.  Pub.  Service  Com.)  315. 

2,  To  enforce  contracts, 

3.  The  California  Commission  cannot  enforce  a  private  contract  of 
a  railroad  company  to  build  a  line.  Atchison,  T.  k  S.  F.  R.  Co.  v. 
Railroad  Commission  (Cal.)  336. 

c.  Over  particular  leinds  of  oorparations. 
See  PuBUC  Utilities. 

d.  Over  receivers. 

4.  The  Missouri  Conunission  can  order  a  railroad  receiver  to  im< 
prove  a  crossing,  although  he  is  appointed  by  a  Federal  court.  Mob^ly 
V.  Pryor  (Mo.)  426. 

II.  Orders. 

Orders  of  Commission,  see  Obdebs. 

COMMODITIES. 

Railroads  required  to  give  electric  utility  furnishing  power  to 
manufacturing  plants  manufacturer's  rate  on  coal,  see  Rates, 
30. 

Abstract  of  railroad  commodity  rates.  Appendix,  p.  1098. 

COMMON   CARRIERS. 

See  Cabbiebs. 

COMMUNITIES. 

Consideration  of  return  as  a  whole  in  passing  upon  a  rate  in  a 
particular  community,  see  Retubn,  24. 

COMMtTTATlON  RATES. 

Railroad  commutation  rates,  see  Rates,  25-27. 

COMPARISON  OF  RATES. 

B^  Rates,  16,  18. 

COMPARISON  OF  VAI.1TES. 

As  factor  in  valuation,  see  Valuation,  4. 
P.U.R.1017B. 
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Payment  of  sick  and  accident  benefits  to  employees,  see  Retubic,  15. 

COMPETITION. 

See  Monopoly  and  Competition. 

COMPETITIVE  BIDDING. 

See  Bids. 

COMPLAINTS. 

Rules  in  New  Hampshire  requiring  telephones  to  keep  records  of 
all  complaints  or  irregularities  in  service,  p.  678. 

COMPUTATION. 

Of  depreciation,  see  Depbeciation,  7-9. 

Time  for  construction  in  computing  interest  during  constmctioB, 
see  Valuation,  35. 

CONCESSIONS. 

To  special  classes  of  consumers,  see  Discbimination,  4-14. 

CONDITIONS, 

Hequiring  consumer  to  sign-  contract  as  a  condition  of  service,  see 

Service,  9. 
Deposit  to   insure  safekeeping  of  meter  as   condition   to  service, 

see  Sebvice,  10. 

CONDUITS. 

See  also  Wires  and  Cables. 

Right  to  furnish  current  to  mill  through   mill   conduit   in  street 
by  utility  having  no  riglit  to  use  street,  see  Eijectricity,  1. 

CONFISCATION. 

Rate  of  return  amounting  to,  see  Retitrn,  25,  26. 

Distinction  between  confiscation   and  imreasonableness  of  return, 

see  Return,  27,  28.  '    ' 

In  failing  to  recognize  appreciation  of  property,  see  Valuation,  9. 
Absence  of  confiscation  in  allowing  for  pavement  over  mains,  see 

Valuation,  47. 

CONNECTIONS. 

See  Physical  Connections;  Service  Connections;  Switch  Cqh- 
nections. 

CONSOLIDATION,  MERGER,  AND-  B^kMA  • 

Pligher  values  attaching  on  sale  on  account  of  liberal  earnings, 
see  Valuation,  17. 

Abstract  of  cases  passing  upon  consolidation,'  merger,'  and  sale. 
Appendix,  p.  1084. 
P.U.R.1917B. 
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1,  The  Pennsjlvania  Commissioii  will  not  approve  a  contract  pro- 
viding for  the  sale  of  the  property  and  interest  in  the  riglit  of  way 
of  an  electric  railway  to  a  steam  railroad  in  consideration  of  a  certain 
amount  of  capital  stock  and  bonds  of  the  railroad  company  found  to  be 
in  excess  of  the  value  of  the  property,  under  a  Constitution  and  statute 
prohibiting  railroads  from  issuing  stocks  and  bonds  in  excess  of  the 
value  of  the  labor  or  property  received  therefor,  though  the  completion 
of  the  construction  and  the  operation  of  the  proposed  railroad  would 
be  of  great  benefit  to  the  public.  Re  McConnellsburg  &  Ft.  L.  R.  Co. 
(Pa.)  457. 

OOlfSTITUTIOKAI*  IiAW. 

/•  In  general,  1, 
II.  Due  process  and  equal  protection^  2-^* 
III.  Impairment  of  contracts,  9^19. 

I.  In  general. 

Constitutional  provision  authorizing  legislature  to  provide  a  local  mu- 
nicipal government  as  affecting  power  of  Commission  to  regulate 
street  railway  rates  in  city,  see  Rates,  3. 

Authorizing  Commission  to  fix  street  railway  fares  as  violating  con- 
stitutional provision  against  operating  street  railway  without 
municipal  consent,  see  Rates,  6. 

Power  of  city  to  regulate  rates  of  public  utilities  under  constitutional 
authority  to  adopt  local  or  special  laws,  see  Rates,  12. 

Constitutional  provision  against  amendment  of  statute  by  reference 
to  title  only,  see  Statutes,  3. 

1.  The  provision  of  §  27,  IlUnois  Public  Utilities  Act  (Hurd's  Stat. 
1916,  p.  2027),  construed  as  conferring  on  a  public  utility,  upon  ob- 
taining the  consent  and  approval  of  the  Commission,  the  right  to 
obtain  control  of  a  competing  public  utility  through  the  purchase  of 
stock,  bonds,  and  other  evidences  of  indebtedness,  is  not  void  for 
violating  any  public  policy  of  the  state,  and  does  not  contravene  §  22, 
art.  4,  of  the  state  Constitution,  which  prohibits  the  legislature  from 
passing  any  local  or  special  laws  "granting  to  any  corporation,  associa- 
tion, or  individual  any  special  or  exclusive  privilege,  immunity,  or 
franchise  whatever."  State  Public  Utilities  Commission  ex  rel.  Clow 
V.  Romberg  (Dl.)  355. 

II.  Due  process  and  equal  protection. 

Failure  to  apply  for  medifioation  of  Commission  order  as  depriving 
appellant  from  urging  denial  of  due  process,  see  Appeal  and  Rb* 

VIEW,  8. 
Confiscation  as  to  return,  see  ItsTUBN,  25-^8. 
Confiscation    in    failing   to   recognize    appreciation    of    property,    see 

VALUAnON,  9. 

P.U.R.1917B. 
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Absence   of   confiscation   in   allowing   for   pavement   over   miuiis,   aee 
Valuation,  47. 

2.  The  procedure  for  a  rate  case  provided  by  article  6  of  the 
Illinois  Public  Utilities  Act  cannot  be  held  not  to  be  according  to 
the  course  of  the  common  law  or  of  the  state  and  Federal  Constitutions, 
where  the  hearing  is  to  be  had  before  an  organized  tribunal,  and  the 
utility  is  entitled  to  be  present  and  contest  the  facts  on  the  merits. 
State  Public  Utilities  Commission  ex  rel.  Mitchell  v.  Chicago  &  W.  T. 
R.  Co.  (111.)  1046. 

3.  The  Illinois  Public  Utilities  Act  in  making  the  findings  and 
conclusions  of  the  Commission  on  questions  of  fact  prima  facie  true 
on  appeal,  and  providing  that  no  rule,  regulation,  or  order  shall  be 
set  aside  unless  it  clearly  appears  that  the  findings  are  against  the 
weiglit  of  the  evidence,  does  not  take  the  property  of  the  unsuccessful 
party  without  due  process  of  law.  State  Public  Utilities  Commission 
ex  rel.  Mitchell  v.  Chicago  &  W.  T.  R.  Co.  (111.)  1046. 

4.  The  Illinois  Public  Utilities  Act  is  not  made  invalid  by  §  71, 
restricting  the  riglit  to  a  supersedeas  oil  appeal  from  a  Commission 
order,  since  the  right  to  have  an  appeal  made  a  supersedeas  is  not  a 
constitutional  right.  State  Public  Utilities  Commission  ex  rel.  Mitchell 
V.  Chicago  &  W.  T.  R.  Co.  (111.)   1046. 

5.  A  schedule  fixing  metered  rates  below  cost  of  service  for  water 
used  for  manufacturing  purposes  and  a  higher  rate  for  water  for  gen- 
eral use  deprives  the  latter  class  of  consumers  of  their  property  without 
adequate  compensation  or  due  process  of  law.  Civic  League  v.  St. 
Louis  Water  Dept.  (Mo.)  576. 

6.  Railroad  companies  are  not  deprived  of  property  without  due 
process  of  law  and  without  just  compensation,  nor  denied  the  equal 
protection  of  the  laws  by  the  requirement  of  the  South  Dakota  stat- 
ute (Laws  1911,  §  38,  chap.  207)  for  track  connections  and  facilities 
for  the  interchange  of  cars  and  traffic  between  railroads  where  demanded 
by  public  convenience,  such  statute  making  it  the  duty  of  the  Rail- 
road Commissioners,  upon  ordering  connection,  to  prescribe  by  reason- 
able rules  and  regulations  how  the  connection  and  transfer  of  traffic 
and  the  return  of  cars  shall  be  made,  and  to  prescribe  the  compensa- 
tion to  be  made  by  one  carrier  to  ahother  for  the  use  of  its  tracks, 
equipment,  or  terminal  facilities,  where  such  use  is  required.  Com- 
mercial Club  V.  Chicago,  M.  &  St.  P.  R.  Co.  (S.  D.)  983. 

7.  An  order  requiring  a  railroad  company  to  extend  its  line,  or  to 
build  a  new  line,  so  as  to  connect  with  its  existing  line  points  that 
have  not  theretofore  been  connected  and  which  the  company  has  not 
undertaken  to  connect,  takes  the  property  without  due  process  of  law. 
Atchison,  T.  &  S.  F.  R.  Co.  v.  Railroad  Commission  (Cal.)  336. 

8.  The  absence  of  any  provision  for  notiee  and  bearing  in  Ind. 
Acts  1909,  p.  323,  empowering  the  State  Railroad  Commission  to  in- 
vestigate the  condition  and  efficiency  of  headlights  then  in  nse  on  loco- 
motive engines  on  the  railroads  In  l^e  state,  to  determine  the  most 
practicable  amd  efficient  headlight  for  all  pnrpoaes,  and  to  make  and 
enforce  against  the  railway  companies  the  necessary  orders  for  the 
P.U.R.1917B. 
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installation  of  such  headlights,  does  not  make  the  Commission's  order 
requiring  the  installation  of  headlighta  of  1^00  candle  power  repugnant 
to  the  due  proct*ss  of  law  clause  of  U.  S.  Const.  14th  Amendment,  where 
the  highest  state  court  construes  such  act  as  supplemental  to  Ind.  Act 
of  February  28,  1905,  which,  as  amended  by  Ind.  Act  of  March  9,  1907, 
gave  to  any  carrier  or  other  party  dissatisfied  with  any  order  made  by 
the  Commission  a  right  to  resort  to  the  courts  in  an  action  to  suspend 
it  or  set  it  aside,  and  the  order  in  question  was  made  after  notice  and 
full  hearing,  and  the  complaining  carrier  had,  and  exercised,  the  right 
to  a  judicial  review  by  action  at  law.  Vandalia  R.  Co.  v.  Public 
tService  Commisiion  (U.  8.)  1004. 

III.  Impairment  of  contracts. 

Review  by  Federal  Supreme  Court  of  state  statute  alleged  to  impair 
obligation  of  contract,  see  Appeal  a:%d  Review,  1« 

9.  A  municipal  franchise  establishing  telephone  rates  does  not  pre- 
vent the  Illinois  Commission  from  establishing  different  rates  where 
the  state  never  expressly  delegated  power  to  regulate  ratfes  to  the  mu- 
nicipality.   Re  Mississippi  Valley  Teleph.  Co.  (111.)  368. 

10.  A  contract  between  a  city  and  a  railroad  company  requiring 
each  to  pay  one  half  the  cost  of  future  improvements  of  a  subway  cross- 
ing does  not  prevent  the  Missouri  Commission  from  making  a  different 
apportionment  of  tlie  cost.     Moberly  v.  Pryor   (Mo.)   425. 

'  11.  The  obligation  of  a  valid  contract  between  a  city  and  a  public 
utility  is  not  impaired  by  a  Commission  order  increasing  rates  pre- 
scribed therein;  since  the  state,  by  a  legislative  grant  of  the  right  to 
make  the  contract,  does  not  devest  itself  of  the  sovereign  power  to  regu- 
late rates,  through  the  agency  of  the  Commission.     Re  City  Water  Co. 

(Mo.)  624. 

12.  No  unconstitutional  impairment  of  contract  results,  so  far  as 
the  city  is  concerned,  from  a  change,  by  the  state,  of  telephone  rates 
fixed  by  a  municipal  franchise,  whore  the  state  never  devested  itself  of 
its  right  to  regulate  rates  of  public  utilities;  since  such  contracts  arc 
deemed  subject  to  the  power  of  the  state  to  change  the  rates.  Wood- 
bum  V.  Public  Service  Commission   (Or.)  967. 

13.  A  public  service  corporation  must  charge  a  consumer  the  rate 
to  w^hich  he  is  entitled  according  to  the  tariff  filed  with  the  Commis- 
sion, notwithstanding  a  contract  for  a  higher  rate  which  was  to  cou- 
tinue  from  year  to  year.    Wliitcomb  v.  Duquesne  Light  Co.  (Pa.)  979. 

14.  When  a  traction  company  organized  under  the  General  Trac- 
tion Act  of  1893  (P.  L.  p.  302;  Corap.  Stat.  1910,  p.  5021)  obtains  from 
a  municipality  an  ordinance  granting  a  location  of  street  railway 
tracks,  and  accepts  the  6ame,  a  regulation  of  the  rate  of  fares  oontained 
therein,  if  lawful  and  reasonable,  oonstitutee  a  contract  between  the 
company  and  the  municipality  which  during  the  life  of  the  franchise 
remainB  inviolable,  and  it  is  incompetent  for  the  Board  of  Public 
Utility  Comiiissioners  to  impose  upon  the  company  an  additional 
P.U.R.1917B. 
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burden  in  violation  of  sucJi  contract  respecting  fares.     Atlantic  Coast 

Electric  R.  Co.  v.  Public  Utility  Coilirs.   (N.  J.)  049. 

15.  An  ordinance  passed  by  a  municipality  pursuant  to  the  General 
Traction  Act  of  1893  (P.  L.  p.  302;  Comp.  Stat.  1910,  p.  5021),  grant- 
ing a  location  of  street  railway  tracks,  and  providing  therein  respect- 
ing the  rate  of  fare  that  "no  more  than  5  cents  shall  be  charged  by  the 
company,"  gives  the  company,  when  accepted  by  it^  a  contract  right  to 
charge  a  5-cent  rate,  which  rate  cannot  be  reduced  without  the  consent 
of  the  company.  Atlantic  Coast  Electric  R.  Co.  v.  Public  Utility 
Comra  (N.  J,)  949. 

16.  Wliere  an  ordinance  passed  by  a  municipality  pursuant  to  the 
General  Traction  Act  of  1893  (P.  L.  p.  302;  Comp.  Stat.  1910,  p.  5021  )„ 
granting  a  location  of  street  railway  tracks,  contained  a  restriction 
that  the  fare  in  a  stated  territory  shall  be  "no  more  than  5  cents,*^ 
and  such  ordinance  is  accepted  by  tlie  company,  such  contract  is  bind- 
ing both  upon  the  company  and  the  municipality,  cTcn  though  the  ter- 
ritory covered  by  such  fare  zone  is  partly  outside  the  corporate  limits 
of  the  municipality.  Atlantic  Coast  Electric  R.  Co.  v.  Public  Utility 
Comrs.  (N.  J.)  949. 

17.  The  New  York  Commissions  have  power  under  §  49  of  the  Public 
Service  Commissions  Law,  to  increase  the  rate  of  fare  on  railroads  be- 
yond that  stipulated  in  the  consent  of  the  local  authorities  under  which 
the  right  to  construct  and  operate  it  was  granted;  since  §  18  of  article 
3  of  the  Constitution,  requiring  such  consent,  does  not  authorize  the 
imposition  of  a  condition  which  would  deprive  the  legislature  through 
the  Commissions  of  the  right  to  exercise  the  power  vested  in  it  by  §  1 
of  the  same  article.  People  ex  rel.  New  York  &  N.  S.  Traction  Co,  v. 
Public  Service  Commission   (N.  Y.)  957. 

18.  A  decision  of  the  highest  court  of  the  state  that  reduced  street 
railway  fares  must  be  given  in  the  territory  annexed  to  Detroit  by 
Mich.  Acts  of  June  16,  1905,  June  19,  1907,  and  Octolier  24,  1907,  on 
lines  operated  there  under  village  and  township  franchises  which  had 
theretofore  been  acquired  by  tlie  Detroit  Ignited  Railway,  under  the 
authority  of  Mich.  Comp.  Laws  1897,  §  6448,  necessarily  gives  effect 
to  the  annexation  acts  so  as  to  sustain  a  writ  of  error  from  the  Federal 
Supreme  Court,  where  the  Detroit  United  Railway  contends  that  it  had 
a  right,  under  such  village  and  township  franchises  protected  by  the 
contract  clause  of  the  Federal  Conatitution,  to  charge  a  higher  fare,, 
although  the  state  court  rests  its  decision  upon  the  tlieory  that  the 
tei-ms  of  such  franchises  had  been  modified  by  the  assent  of  the  prede* 
cessors  of  the  Detroit  United  Railway  to  city  ordinances  for  the 
extension  of  their  lines  in  certain  other  previously  annexed  territory^ 
which  contain  stipulations  for  a  single  fare  and  reduced  rates  over 
"the  entire  route,"  or  over  "any  of  its  lines  in  said  city,"  and  by  the 
subsequent  acquisition  of  these  lines  by  the  Detroit  United  Railway^ 
followed  by  its  acquisition  of  the  suburban  lines  in  question.  Detroit 
United  R.  Co.  v.  Michigan  (U.  S.)  1010. 

19.  Contract  obligations  of  the  Detroit  United  Railway  which,  under 
the  authority  of  Mich.  Conq^.  Laws  1897,  §  6446,  had  acquired,  with  aU 
P.U.R.1917B. 
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their  "rights,  privileges,  and  franchisee,**  certain  suburban  lines  operat- 
ing under  village  and  toi^t^ship  grants  contractual  in  their  nature,  fix- 
ing the  fares  to  be  charged,  were  unconstitutionally  impaired  by  the 
effect  given  to  the  Detroit  Annexation  Acts  (Mich.  Acts  of  June  16, 
1905,  June  19,  1907,  and  October  24,  1907)  by  a  decision  of  the  highest 
state  court  reqniring  reduced  fares  to  be  put  in  force  in  such  annexed 
territory  on  these  suburban  lines,  on  the  theory  that  the  terms  of  said 
village  and  township  grants  had  been  modified  by  the  assent  of  the 
.  predecessors  of  the  Detroit  I'nited  Railway  to  city  ordinances  for  the 
extension  of  their  respective  lines  in  certain  other  previously  an- 
nexed territory,  which  contains  stipulations  for  single  fares  and  reduced 
rates  over  the  "entire  route"  or  "any  of  its  lines  in  said  city,"  and  by 
the  subsequent  acquisition  of  these  lines  by  the  Detroit  United  Railway, 
followed  by  its  acquisition  of  the  suburban  lines  in  question.  Detroit 
United  R.  Co.  v.  Michigan  (U.  S.)  1010. 

CONSTRUCTION. 

Of  statutes,  see  Statutes. 

CONSTRUCTION  AND  EQUIPMENT. 

Review  of  order  requiring  headlights  on  locomotives,  see  Appeal 
AND  Review,  2. 

Power  of  Commission  to  prescribe  conditions  for  constructing  and 
maintaining  high  voltage  transmission  lines  upon  granting 
of  certificate  of  convenience,  see  Ceetificate  of  Convenience 
AND  Necessity,  1-3. 

Validity  of  statute  requiring  track  connections  for  interchange 
of  cars  between  railroads,  see  Constitutional  Law,  6. 

Depreciation  for  equipment  giving  satisfactory  service,  see  De- 
peeciation,  4,  5. 

Classification  as  affected  by  difference  in  equipment  for  service, 
see  Discrimination,  16. 

Reduced  rates  to  owners  of  equipment,  see  Discrimination,  10. 

Rules  in  Iowa  for  construction  of  high-voltage  lines,  see  Elec- 
tricity, 2. 

Regulating  headlights  on  interstate  train  as  interfering  with  inter- 
state commerce,  see  Interstate  Commerce,  4. 

Awarding  of  contracts  for  construction,  etc.,  see  Public  Utilities, 
1. 

Standards  for  installation  of  electric  services  and  meters,  see 
Service,  13,  14. 

^Standards  for  maintenance  of  telephone  equipment  and  lines,  see 
Service,  47. 

Interest  during  construction  as  overhead  expense,  see  Valuation, 
26,  28,  33-37),  41. 

Injuries  during  construction  as  overhead  expense,  see  Valuation, 
27. 

CcHistruction  expense  as  part  of  cost  of  establishing  business,  see 
Valuation,  94,  M,  97. 
P.U.R.1017B. 
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Annotation  on  reduced  rates  to  owners  ol  equipmeni,  p.  313. 

Rules  relatiTe  to.desi^  and  confitruoticn  of  watth««r  nMten,  p^ 
476. 

CONSUMERS  AHD  PATRONS. 

Rates   below    cost   of   service,  for   manufacturing   purposes   when 

higher  rate  is  charged  for  general  use  as  denial  of  constitu- 
tional right,  see  Constitutional  Law,  5. 
Right  to  receive  service  at  rates  prescribed  by  Commission  not< 

withstanding  contract  for  higher  rates,  see  Constitutional 

Law,  13. 
Concessions  to  special  classes  of,  see  Discbimination,  4-14. 
Different  unit  costs  requiring  different  rates  for  residential  and 

commercial  consumers,  see  Discbimination,  17. 
Extension    of    telephone    service    to    rural    subscribers    in    border 

territory,  see  Monopoly  and  Competition,  2. 
Payment  of  bills  for  service,  see  Payment. 
Utility  required  to  notify  consumers  of  financial  disadvantage  of 

prepayment  meters,  see  Rates,  23. 
Block  rates  for  residential  and  commercial  consumers,  see  Rates, 

19. 
Railroads   required   to  give   electric  utility   furnishing  power  to 

manufacturing  plants  manufacturer's  rate  on  coal,  see  Rates, 

30. 
Payment  of  exorbitant  salaries  to  officers  and  small  dividends  of 

no  concern  to  rate  payers,  see  Return,  9. 
Requiring  consumer  to  sign  contract  as  a  condition  of  service,  see 

Service,  9. 
Cost  of  installing  meters  and  service  connections,  see  Skbvick,  11- 
Reconnect  ion  charge,  see  Service,  12. 
Agreement  between  a  utility  and  consumers  relative  to  the  quality 

of  gas,  see  Service,  15. 
Valuation  of  meters  installed  by  consumers,  see  Valuation,  52. 
Valuation  of  property  donated  by,  see  Valuation,  54. 
Subscribers'  deposits  considered  in  allowance  for  working  capital, 

see  Valuation,  73. 

Rules  in  New  Hampshire  providing  for  number  of  telephone  sub- 
scribers on  a  line,  p.  677. 

CONTINGENCIES. 

Allowance  for,  in  overhead  expenses,  see  Valuation,  26,  37,  38,  41. 
Allowance  for,  in  working  capital,  see  Valuation,  71. 

CONTRACTORS'   PROFITS. 

Allowance  for,  in  overhead  expenses,  see  Valuation,  18,  86,  39. 

CONTRACTS. 

Review  by  Federal  Supreme  Court  of  state  statute  alleged  to  im- 
pair obligation  of  contract,  see  Appeal  and  Re\'iew,  1. 
P.U.R.19nB. 


Digitized  by 


Google 


INDJEX.  1183 

CONTRACTS— confirtwcd. 

Powe^  of  JndiarMk  Commission  to  pass  upon  validity  of  contract 
between  municipality  and  water  company^  see  Commissions,  1. 

Power  of  California  Commission  to  enforce  contract  to  build  rail- 
road, see  Commissions,  3. 

Impairment  of  contracts,  see  CoNSTrnjTionAL  Law,  9-19. 

Special  contracts  to  large  consumers,  see  Discrimination,  8. 

Contracts  between  utilities  affecting  right  to  operate  high -voltage 
line,  see  Electricity,  4. 

Validity  of  municipal  contract  granting  franchise  to  water  obm- 
pany,  see  Franchises,  1-4. 

Awarding  of  contracts  for  supplies,  etc.,  see  Public  Utilities,  1. 

Hequiring  consumer  to  sign  contract  as  a  condition  of  service,  see 
Service,  9. 

Agreement  between  a  utility  and  consumers  relative  to  the  quality 
of  gas,  see  Service,  16. 

Effect  of  agreement  between  competing  telephone  companies  as  to 
territory  to  be  served  by  each  when  passing  upon  extension 
of  telephone  service,  see  Service,  50. 

Capitalization  of  earnings  under  advantageous  contracts,  see  Val- 
uation, 16. 

CONVENIENCE  AND  NECE8SITT. 

See  Certificate  of  Convenience  and  Necessity. 

COST  OF  ESTABLISHING  BUSINESS. 

Allowance  for,  as  intangible  value,  see  Valuation,  97,  98. 

COST  OF  REPRODUCTION. 

See  Repboduction  Cost.  * 

COST  OF  REPRODUCTION  NEW  I.ESS  DEPRECIATION. 

See  REPRODUcnoN  cost  less  Depreciation 

COST  OF  SERVICE. 

Rates  below  cost  of  service  for  manufacturing  purposes  when  higher 
rate  is  charged  for  general  use  as  denial  of  constitutional 
right,  see  Constitutional  Law,  5. 

Municipal  street  lighting  rates  fixed  in  accordance  of  cost  of 
service,  see  Discrimination,  5. 

As  factor  in  fixing  rates,  see  Rates,  15. 

COSTS  AND  EXPENSES. 

Apportionment  of,  see  Apportionment. 

Classification  as  affected  by  difference  in  cost  of  service,  see  Dis- 
crimination, 16. 
Operating  expenses,  see  Return,  5-21. 

Cost  of  installing  meters  and  service  connections,  see  Service,  31. 
Prices  to  be  used  in  fixing  cost  of  extension,  see  Valuation,  5. 
Ascertainment  of  costs,  see  Valuation,  18-25. 
P.U.R.1917B. 
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COSTS  AND  EXPENSES— <?ontinti<?(i. 

Allowance  for  overhead  expenses,  see  VALUAfTOK,  26-42. 

Expenses  chargeable  to  capital,  see  Valitatiok,  62-64. 

Operating  expenses  as  element  of  working  capital,  see  Valuation, 

75,  76. 
Cost  of  establishing  business  as  intangible  Talue,  see  Valuation, 

93-97. 
Cost  of  acquiring  franchise,  see  Valuation,  98. 

COURTS. 

Scope  of  review  on  appeal,  see  Appeal  and  Review. 

Court  decision  as  to  discrimination  provision  of  city  charter  aa 

not  controlling  in  construction  of  subsequent  Public  Service 

Law,  see  DiscsiiiiXAXioN,  2. 

CROSSINGS. 

/.  Jurisdiction,  powerSf  anil  duties  of  CommissionSf  1^3, 

Apportionment  of  cost  of  installing  and  maintaining  crossingB  between 
municipality  and  railroad,  see  Apportionment,  10,  11. 

High-voltage  lines  crossing  other  lines,  see  Electbicitt,  2,  5. 

Missouri  statutes  relative  to  apportionment  of  cost  of  railroad  crossing, 
see  Statutes,  4. 

Abstract  of  cases  relative  to  construction  of  pipe  lines  under  rail- 
road tracks.  Appendix,  p.  1093. 

Abstract  of  cases  dealing  with  construction  of  wires  and  cables 
across  railroad  tracks,  Appendix,  p.  1158. 

-J.  Jurisdiction,  powers,  and  duties  of  Contntissions, 

Of  Missouri  Commission  to  apportion  cost  of  establishing  and  main-- 
taining  highways  at  grade  aerose  railroad,  see  Appobtionment,  9. 

To  require  railroad  receiver  to  improve  crossing,  see  Commissions,  4. 

Contract  between  city  and  railroad  as  to  cost  of  maintaining  crossing 
as  affecting  power  of  Commission  to  apportion  cost,  see  Constitu- 
tional Law,  10. 

1.  The  Indiana  Commission  has  no  jurisdiction  over  the  construc- 
tion of  a  proposed  grade  crossing  where  the  territory  in  which  'it  is 
located  was  annexed  to  a  city  after  the  petition  had  been  filed  but 
before  it  had  been  passed  upon.  New  Castle  v.  Ft.  Wayne,  C.  k  L. 
R.  Co.   (Ind.)   380. 

2.  The  Missouri  Commission  has  power  under  §  50  of  the  Public 
Service  Commission  Law  to  require  the  widening  of  a  subway  crossing, 
although  the  crossing  was  established  prior  to  the  enactment  of  the  law. 
Moberly  v.  Pryor  (Mo.)   425. 

3.  The  Missouri  Commission  can  grant  permission  to  construct  a 
public  road  at  grade  across  a  railroad  track  before  the  right  of  way 
for  the  highway  has  been  condemned  and  before  proceedings  are  had  to 
establish  the  highway.  Lilboum  Special  Road  Diet.  v.  St.  Louii  & 
S.  F.  R.  Co.  (Mo.  Pub.  Ser\'ice  Com.)  315. 

P.U.R.1917B. 
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CROWDED  CARS. 

During  rush  hours,  see  Sebvice,  43-45. 

CUSTOM  AMD  USAGE. 

Discriminatory  rate  as  not  establishing,  see  Discrimination,  13. 

CUSTOMERS. 

See  CoNSUMEBS  and  Patbons. 

* 

CUT  OUTS. 

Rules  governing  installation  of  electric  sertrice  equipment  in  New 
York,  First'District,  p.  440. 

DAMAGES. 

High  tension  lines  injuring  other  lines  bj  induction,  see  Electbio- 

ITT,  3,  4. 
Power  of  Commission  to  award  damages  for  refusal  of  utility  to 

extend  contract  service,  see  Pbocedubr,  1. 
During  construction  as  overhead  expense,  see  Valuation,  27. 

1.  The  Iowa  Commission  cannot  award  damages  to  a  telephone  com- 
pany for  induction  from  a  high- voltage  transmission  line  constructed 
without  complying  with  an  agreement  with  the  telephone  company,  and 
for  the  cost  of  changing  the  plant  to  avoid  induction,  since  the  Commis- 
sion is  not  bound  by  the  contract,  and  because,  even  if  the  contract 
were  considered,  power  to  enforce  it  is  only  in  the  courts.  Re  Sumner 
Light  ft  P.  Co.  (Iowa)  513. 

DATE. 

Consideration  of  betterments  since  date  of  appraisal,  see  Valua- 
tion, 1. 

deficits. 

Considered  in  valuation,  see  Valuation,  20,  85,  86,  88,  90-92. 

DEFINITION. 

Of  depreciation,  see  Depreciation,  1. 
Of  fair  return,  see  Return,  1,  2. 
Of  overhead  expenses,  see  Valuation,  26. 
Of  working  capital,  see  Valuation,  66-69. 
Of  going  value,  see  Valuation,  85. 

DELINQUENT  CONSUMER. 

Penalty  for  failure  to  pay  promptly,  see  Payment,  3. 

DEPOSIT. 

As  security  for  payment,  see  Payment,  4. 
To  insure  safekeeping  of  meters,  see  Service,  10. 
Subscribers'  deposits  considered  in  allowance  for  working  capital, 
see  Valuation,  73. 
P.r;.R.1917B.  76 
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DEPOTS. 

See  Stations  AifD  Siori. 

DEPRECIATION. 

J.  In  general,  !• 

//.  Depredation  of  expenses  of  construction,  2,  3* 
a.  Overheads,  2, 
h.  Labor,  3. 

III.  Effect  of  nigh,  degree  of  efficiency,  4:^-6, 

a.  In  general,  4,  S. 

h.  Depreciation  offset  by  repairs  and  reconstmeUon,  6. 

IV.  Method  of  computing,  7— P. 
F.  Rate  of  depreciation^  10—17. 

a.  Electric  plant,  10. 
h.  Oas  plant,  11. 

c.  Natural  gas  plant,  12. 

d.  Telephone  plant,  13,  14. 

e.  Water  plant,  15-17. 

/.  In  general* 

Reproduction  of  cost  less  depreciation  as  measure  of  value,  see  Valita- 

TION,  8,  9. 
Inability  to  provide  for  depreciation  reserve,  considered  in  valuation, 

see  Valuation, '20. 
Reinvested  depreciation  fund  as  capital,  see  Valuation,  21. 
Allowance  for  unearned  accrued  depreciation,  see  Valuation,  82,  84. 

Definition  of  service  condition  per  cent,  p.  274. 

1.  Depreciation  may  be  broadly  defined  aa  the  lessening  in  worth 
of  any  article  by  wear  and  tear,  by  the  action  of  the  elements,  by 
supersession  through  improved  devices,  by  insufficient  capacity,  or  by 
other  similar  and  divers  causes,  physical  depreciation  representing  that 
portion  of  the  value  which  has  gone  from  an  article  by  reason  of  use 
or  exposure  to  the  elements,  and  functional  depreciation  comprising 
lessening  in  value  because  of  progress  in  the  arts  requiring  more  efficient 
appliances  of  larger  capacities.  Lincoln  v.  Lincoln  Water  &  Light  Co. 
(111.)  1. 

//.  Depreciation  of  expenses  of  construction, 
a.  Overheads, 

2.  In  ascertaining  the  reproduction  cost  new  lees  accrued  depre- 
ciation of  a  street  railway,  no  allowance  was  made  for  depreciation 
as  to  a  large  portion  of  overhead  charges,  on  the  ground  that  most 
of  them  would  not  arise  pn  reproduction.    Re  Withington  (Mass.)  410. 

h.  Labor. 

3.  Allowance  must  be  made  for  the  depredation  of  the  labor  en- 
P.U.R.1917B. 
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DEPRECIATION— ocmtifiMe<. 

tering  into  eaaaitvMan  of  a  street  railway  property  purcliase^  at  a 
receiver's  sale,  as  wdl  as  for  the  materials,  in  ascertaining  the  repro- 
duction cost  new  less  accrued  depreciation.  Re  Withington  (Mass.) 
410. 

///.  Effect  of  high  degree  of  efficiency. 

a.  In  general, 

4L  The  service  condition  of  the  property  of  a  public  utility  is  not 
a  measure  of  its  depreciation  in  a  valuation  for  rate  purposes,  and  is 
therefore  of  no  assistance  in  arriving  at  the  amount  which  should 
be  in  the  reserve  for  accrued  depreciation,  the  annual  rate  at  which 
such  reserve  should  be  set  aside,  or  the  amount  which  should,  in  fair- 
ness to  the  patrons,  be  deducted  for  rate-making  purposes.  Re  Moun- 
tain States  Teleph.  &  Teleg.  Co.  (Colo.)  198. 

5.  A  deduction  must  be  made  for  depreciation  of  locomotive  en- 
gines after  several  years'  use,  in  fixing  their  value  for  sale  and  security, 
issue  purposes,  although  they  are  giving  satisfactory  service.  Re 
Illinois  Terminal  R.  Co.  (HI.)  494. 

h.  Depreciation  offset  by  repairs  and  reconstruction, 

6.  A  railroad  company  is  not  entitled  to  make  a  charge  for  annual 
depreciation  where  it  appears  that  the  moneys  expended  in  grading,  in 
the  purchase  of  new  ties  and  rails,  in  the  construction  ^f  new  and  bet- 
ter bridges,  trestles,  and  culverts,  and  of  new  fences,  in  building  and  re* 
building  station  houses  and  other  structures,  and  upon  the  fixed  pr<^- 
erty  in  general,  have  been  sufiicient  to  restore  current  depreciation  and 
to  keep  the  property  up  to  an  imusually  high  standard  of  efficiency  and 
condition.    Ann  Arbor  R.  Co.  v.  Fellows  (Fed.)  623. 

IV.  Method  of  computing, 

7.  The  decrease  in  value  of  utility  property  is  best  obtained  by 
finding  its  percentage  condition,  where  that  is  possible,  and,  where  it 
is  not  possible,  by  depreciating  it,  on  the  basis  of  the  age  and  assumed 
life  of  the  individual  items,  by  the  straight-line  rather  than  the  sink- 
ing-fund method.  Pine  Lawn  v.  West  St.  Louis  Water  k  Light  Co. 
(Mo.)  679. 

8.  In  ascertaining  the  present  value  of  utility  property  for  rate 
making,  the  sinking-fund  method  of  estimating  accrued  depreciation 
should  not  be  employed,  where  it  would  give  values  in  excess  of  those 
represented  by  the  actual  physical  condition,  especially  where  the  com- 
pany has  not  been  consistent  in  employing  such  method  in  providing  for 
accruing  depreciation.     Lincoln  v.  Lincoln  Water  k  Light  Co.   (111.)   1. 

9.  In  arriving  at  the  amount  of  accrued  depreciation  of  the 
property  of  a  telephone  company  for  an  entire  state,  the  Colorado 
Commission  rejected  the  inspection  method,  and  approved  the  result 
reached  by  a  combination  of  the  age  and  life  method  and  the  inspec- 
tion method;  the  lives  assigned  to  the  depreciable  property  being  in 
each  case  based  va^n  the  actual  conditions  established  as  reasonable 
P.U.R.1917B. 
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for  the  case,  rather  than  depreciation  rates  made  use  of  in  other  cases. 

Re  Mountain  States  Teleph.  ft  Teleg.  Co.  (Colo.)  198. 

F.  Rate  of  depreciation, 

a.  Electric  plani. 

10.  An  annual  allowance  of  $6,000  with  an  additional  annual  allows 
Unce  of  4i  per  cent  of  the  cost  of  all  additions  and  betterments,  to- 
gether with  all  earnings  of  the  fund,  was  held  to  be  reasonable  for 
the  electric  department  of  a  utility.  Lincoln  t.  Lincoln  Water  ft 
Light  Co.  (Hi.)  1. 

h.  Gas  plant, 

11.  An  allowance  of  1.67  per  cent  was  made  for  depreciation  of  a 
gas  system  in  determining  the  annual  operating  expense,  the  allowance 
having  been  adopted  by  complainants,  and  not  questioned  by  the 
utility.    Murchie  v.  St.  Croix  Gaslight  Co.  (Me.)  384. 

o.  Natural  gas  plant, 

12.  Two  per  cent  was  held  to  be  the  proper  depreciation  account  to 
be  carried  by  a  natural  gas  utility.  Re  Richmcmd  Light,  Heat  ft  P. 
Co.  (Ind.)  300. 

d.  Telephone  plant, 

13.  In  estimating  the  operating  expenses  of  an  interstate  telephone 
company  for  rate  making,  the  Colorado  Commission  allowed  the  com- 
pany to  set  aside  annually  approximately  5.65  per  cent  of  its  invest- 
ment in  depreciable  property,  the  exact  amount  to  be  determined  in 
each  case  by  the  table  of  lives  and  salvage  values  submitted  by  the  engi- 
neer for  the  Commission.  Re  Mountain  States  Teleph.  ft  Teleg.  Co. 
(Colo.)   198. 

14.  An  annual  depreciation  allowance  of  6  per  cent  of  the  repro- 
duction cost  new  of  a  telephone  plant  was  made  in  a  rate  valuation, 
rather  than  7.3  per  cent  claimed  by  the  utility.  Re  Mississippi  Valley 
Teleph.  Co.  (111.)  368. 

e.  Water  plant, 

15.  An  annual  allowance  of  $3,300  plus  an  annual  allowance  of  1^ 
per  cent  of  the  cost  of  all  additions  and  betterments,  together  with  the 
earnings  of  the  fund,  was  held  to  be  reasonable  for  the  water  depart- 
ment of  a  utility.    Lincoln  v.  Lincoln  Water  ft  Light  Co.  (111.)   1. 

16.  Accrued  depreciation  of  water  mains  was  estimated,  in  a  rate 
valuation,  on  the  basis  of  an  assumed  life  of  100  years,  where,  on 
account  of  favorable  conditions,  there  had  been  little  actual  deprecia- 
tion and  the  date  of  necessary  renewals  by  reason  of  depreciation  was 
remote.    Re  City  Water  Co.  (Mo.)  624. 

P.U.R.1917B. 
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17.  An  allowance  of  2  per  cent  on  the  value  of  waltr  property  was 
made  by  the  Missouri  Commission  for  depreciation  surplus  and  con- 
tingencies, in  determining  the  reasonableness  of  rates.  Re  City  Water 
Co.  (Mo.)  624. 

DEVELOPMENT. 

Consideration  of  the  development  of  the  utility  in  fixing  return, 
see  Return,  22. 

DEVELOPMENT  C08T8. 

Considered  in  valuation,  see  Valuation,  20,  85,  86,  88,  90-97. 

DIRECTORIES. 

Rules  in  Xew  Hampshire  regulating  telephone  directories,  p.  678. 

DIRECTORS. 

Power  of  California  court  to  restrain  directors  from  granting  free 
transportation,  see  Discbimination,  2. 

DISCONTINUANCE  OF  SERVICE 

Power  of  Commission  over,  see  Service,  3-6. 

Discontinuance  of  four-party  telephone  service,  see  Sebviob,  49. 

DISCOUNT. 

Discrimination  in  discounts  for  prompt  payment,  see  Discbimina- 
tion, 23-25. 

Allowance  of  discount  for  prompt  payment,  see  Payhknt,  2; 
Rates,  22. 

Allowance  for  bond  discount  in  estimating  operating  expenses, 
see  Retubn,  16,  17. 

Bond  discount  considered  in  valuation,  see  Valuation,  11,  14, 
48-50. 

DISCRETION. 

Discretion  of  municipal  authorities  in  fixing  rates  for  municipal 
plant,  see  Ratiss,  18. 

DISCRIMINATION. 

/.  Bates,  1-20. 

a.  In  general,  1^2a, 

h.  Between  locaUties,  3, 

e.  Concessions  to  special  classes  of  consumers,  4—14. 

i.  In  general,  4. 

2,  Municipalities,  5. 

a.  Ijarge  {consumers,   if^S, 

4,  Single  hill  for  several  installations,  P. 

4.  Oumers  of  equipment,   lO. 

e.  Special  industries,  11-14. 
P.U.R.1017B. 
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DISCRIMINATION,  I.  e—continued, 

d,  CUisHHeation  of  conmtmerSf  l<if  16. 

e.  BiscriminaHon  by  pmHieuUtr  utumeB,  17— 0a« 

1.  Elec$rieUy,  17. 
;9.  Oas,  IS. 

3,  Bailroads,  19. 

4.  Telephones,  20. 
II.  Service,  21,  22. 

a.  Railroads,  21, 
h.  Telegraph  companies,  22. 
III.  Payment,  23—25, 

u.  In  general,  23. 

h.  As  to  discount  for  prompt  payment,  24,  2Sm 

I.  Bastes* 

a.  In  general. 

Rates  below  cost  of  service  for  manufacturing  purposes  when  higher 
rate  is  charged  for  general  use  as  denial  of  constitutional  right, 
see  CoNSTrruTioNAi.  Law,  5. 

Utility  authorized  to  sell  surplus  gas  at  low  rate,  see  Rates,  21. 

1.  That  the  Commission  did  not  find  the  higher  rate  unreasonable 
furnishes  no  ground  for  vacating  an  order  requiring  railroads  to  cease 
charging  a  consumer  of  coal  a  higher  rate  than  that  charged  comp^ing 
consumers.    Vandalia  R.  Co.  v.  Public  Service  Commission  (Ind.)  879. 

2.  The  superior  court,  by  virtue  of  §§  22  and  23  of  article  12  of 
the  California  Constitution,  and  §  67  of  the  Public  Utilities  Act,  can- 
not question  any  provision  of  the  statute,  so  far  as  germane  to  the 
subject  of  regulation  and  control  of  public  utilities,  or  render  any 
judgment  that  will  interfere  with  the  Commissioners  in  the  perform- 
ance of  their  official  dlities,  and  it  is  therefore  without  power  to  enjoin 
a  railway  company  or  its  directors  from  granting  free  transportation 
as  required  by  the  statute,  or  to  restrain  the  Railroad  Commission  from 
prosecuting  violations  of  the  provisions  of  the  statute  with  respect  to 
such  transportation.    Sexton  v.  Atchison,  T.  &  S.  F.  R.  Co.  (Cal.)  78d. 

2a.  A  supreme  court  decision  rendered  prior  to  the  enactment  of  the 
Public  Service  Law,  and  based  upon  a  charter  provision  forbidding 
"exceptional  discrimination,'*  is  not  controfling  in  the  construction  of 
the  Public  Service  Law  which  requires  equality  of  rates  for  the  same 
service  under  the  same  or  substantially  similar  circumstances  or  con- 
ditions.   Civic  League  v.  St.  Louis  Water  Dept.  (Mo.)  576. 

h.  Between  localities, 

3.  The  fact  that  a  water  company's  rates  are  lower  in  one  locality 
than  in  another  does  not  show  undue,  unjust,  or  unreasonable  dis- 
crimination, in.  the  absence  of  evidence  that  the  service  is  furnished 
below  cost  or  without  substantial  compensation.  Pine*  Lawn  v.  West 
St.  Louis  Water  k  Light  Co.   (Mo.)   679. 

P.U.R.1917B. 
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DISCRIMINATI0K--«0fi(Miu6d. 

c.  Concessions  to  special  elassea  of  oonsMnera* 

1.  In  general, 

4.  Telephone  servioe  given  to  railroad  companies,  irrigation  ditch 
eompanies,  and  for  franchise  requirements,  should  not  be  free,  but 
should  be  charged  for  at  the  r^fular  schedule  rates.  Re  Mountain 
States  Teleph.  &  Teleg.  Co.  (Colo.)  1»8. 

2,  Municipalities. 

5.  The  municipal  street  lighting  rates  of  an  electric  utility  were 
fixed  with  reference  to  the  cost  of  the  service,  all  free  electric  service 
to  the  city  being  eliminated  and  provided  for  at  regular  metered  rates. 
Lincoln  v.  Lincoln  Water  &  Light  Co.  (HI.)  1. 

3"  Large  t^nsumerSf 

6.  Gas  rates  may  be  graded  according  to  the  quantity  used,  but  the 
difl'erences  should  not  be  extreme.  Murehie  v.  St.  Croix  Gaslight  Co. 
(Me.)  384. 

7.  Unjust  discrimination  or  undue  preference  is  not  shown  by  the 
mere  fact  that  water  is  sold  in  bulk  to  certain  municipalities  at  low 
rates.    Pine  Lawn  v.  West  St.  Louis  Water  &,  Light  Co.  (Mo.)  679. 

8.  Special  contracts  for  service  to  large  consumers  should  be  dis- 
continued in  favor  of  proper  rate  schedules  under  which  all  consumers 
of  similar  classification  may  be  served.  Lincoln  v.  Lincoln  Water  k 
Ught  Co.  (111.)  1. 

4.  Single  hill  for  several  installations. 

9.  A  provision  of  a  rate  schedule  which  permits  the  lessor  or  owner 
of  two  or  more  buildings  not  more  than  100  feet  apart  that  may  be 
served  from  one  service  to  combine  the  current  consumed  to  get  the 
benefit  of  a  lower  rate  constitutes  unjust  discrimination  against  the 
owner  or  lessor  of  a  single  building.  Realty  Supervision  Co.  v.  Edison 
Electric  Illuminating  Co.    (N,  Y.)    962. 

5.  Owners  of  equipment. 

Annotation  on  reduced  rates  to  owners  of  equipment,  p.  313. 
10,  Railroad  freight  rates  must  be  determined  without  regard  to  the 
fact  that  the  shipper  furnishes  and  maintains  the  cars  though  the  car- 
rier may  pay  a  reasonable  compensation  therefor  to  the  shipper,  where 
the  statute  declares  it  unlawful  for  a  common  carrier  to  receive  less 
compensation  for  any  service  in  consideration  of  the  shipper  furnishing 
any  part  of  the  facilities  incident  thereto.  Grand  Rapids  Livestock  Co. 
V.  Pere  Marquette  R.  Co.  (Mich.)  310. 
P.U.R.1917B. 
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DISCRIMINATION— continued. 

0.  Special  industries, 

11.  A  schedule  of  metered  rates  providing  a  less  charge  for  water  for 
purely  manufacturing  purposes  than  for  general  use  is  unjustly  dis- 
criminatory where  all  the  circumstances  or  conditions  in  furnishing  the 
service  are  the  same;  both  being  simply  connected  with  the  mains. 
Civic  League  v.  St.  Louis  Water  Dept.   (Mo.)   576. 

12.  A  municipality  operating  a  water  plant  cannot  give  a  lower  rate 
for  water  used  for  purely  manufacturing  purposes  to  encourage  the  es- 
tablishment of  manufacturing  plants  within  its  limits,  since  the  powers 
of  the  municipality  must  be  employed  alone  for  public  purposes  or  ob- 
jects, and  aiding  manufacturers  is  not  such  a  public  purpose.  Civic 
League  v.  St.  Ix>uis  Water  Dept.  (Mo.)   576. 

13.  The  fact  that  lower  water  rates  have  been  given  to  manufactur- 
ers than  to  other  water  users  by  a  city  during  a  long  period  of  years 
does  not  constitute  such  a  usage  or  custom  as  will  be  recognized  by  the 
law,  since  abuses  of  power  and  violations  of  right  derive  no  sanction 
from  time  or  custom.    Civic  League  v.  St.  Louis  Water  Dept.  ( Mo. )  576. 

14.  That  it  is  the  earnest  desire  of  the  municipal  authorities  and  the 
business,  manufacturing,  and  industrial  interests  of  the  city,  is  not  a 
sufficient  reason  to  warrant  the  Missouri  Commission  in  approving  a 
lower  rate  for  water  furnished  by  a  municipal  plant  for  purely  manu- 
facturing purposes  than  charged  for  water  used  for  general  purposes. 
Civic  League  ▼.  St.  Louis  Water  Dept.   (Mo.)   576. 

d.  Classification  of  consumers. 

15.  A  classification  of  rates  based  upon  difference  of  service  is 
permissible  when  having  a  reasonable  relation  to  the  amount  of  dif- 
ference.    Civic  League  v.  St.  Louis  Water  Dept.   (Mo.)  576. 

16.  In  determining  the  reasonableness  of  a  given  water  rate  classi- 
fication, investigation  should  be  directed  to  ascertaining  whether  the 
respective  classes  constitute  separate  and  distinct  kinds  of  service  in- 
volving different  labor,  equipment,  expenditures  of  money,  etc.,  and  thus 
fairly  justifying  the  different  rates  exacted,  since  the  rates  must  be  the 
same  for  service  furnished  under  the  same  or  substantially  similar 
circumstances  or  conditions.  Civic  League  v.  St.  Louis  Water  Dept. 
(Mo.)    676. 

e.  Discrimination  hy  particular  utilities, 

1.  Electricity. 
See  also  supra,  5,  8,  9. 

17.  Separate  classifications  should  appear  for  residential  and  com- 
mercial consumers  in  schedules  for  electric  lighting  service,  since  the 
unit  cost  of  the  two  services  is  different.  Lincoln  v.  Lincoln  Water  &, 
Light  Co.   (111.)   1. 

P.U.R.1917B. 
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DISCRIMINATION— continued. 

»,  Oas, 

See  also  supra,  6. 

18.  There  should  be  no  substantial  difference  in  gaa  rates  for  light- 
ing and  fuel  purposes.    Murchie  v.  St.  Croix  Gaslight  Co.   (Me.)   384. 

S,  Railroads, 

See  also  supra,  1,  2,  10. 

19.  Railroads  giving  a  lower  rate  on  coal  shipped  to  manufacturers 
whose  outbound  products  were  transported  over  the  railroads  than  to 
other  manufacturing  plants  should  give  a  utility  operating  a  street 
railway  and  furnishing  electricity  for  power  purposes  the  benefit  of  the 
low  rate  on  that  portion  of  coal  used  by  it  in  generating  electric  current 
furnished  to  its  factory  patrons  making  outbound  products,  where  quite 
a  number  of  factories  were  operated  by  electric  power,  from  current 
genei^ated  on  their  own  premises,  by  means  of  coal  shipped  at  the  low 
rate.    Vandalia  R.  Co.  v.  Public  Service  Commission  (Ind.)  879. 

4,  Telephones, 
See  also  supra,  4. 

20.  Under  the  rules  adopted  by  the  Illinois  Commission,  telephones 
are  required  to  publish  a  separate  rate  for  a  business  telephone  and  for 
a  residence  telephone,  and  a  combined  rate  for  a  business  telephone  and 
a  residence  telephone  which  is  less  than  the  sum  of  regularly  published 
business  and  residence  rates  is  unlawful.  Re  Mississippi  Valley  Tel^h. 
Co.    (111.)    368. 

II,  Service, 

a.  Railroads, 

21.  A  railroad  in  Massachusetts  may  grant  an  exclusive  privilege  to 
maintain  a  public  carriage  stand  and  baggage  transf^  upon  station 
premises,  the  service  being  subject  to  regulation  by  the  Commission,  and 
others  in  the  business  not  being  denied  access  to  the  station.  Re  Hayes 
(Mass.)   923. 

5.  Telegraph  companies, 

22.  The  refusal  by  a  stock  exchange  of  an  application  to  a  telegraph 
company  for  stock  quotation  ticker  service,  which  quotations  the  com- 
pany purchases  from  the  exchange  under  a  contract  providing  that  the 
applicant  must  be  approved  by  the  exchange,  does  not  of  itself  entitle 
the  company  to  refuse  the  service  to  the  applicant,  since  the  contract 
so  far  as  inconsistent  with  the  duty  to  furnish  the  service  without  dis- 
crimination is  against  public  policy  and  void.  Schauble  v.  Western  U. 
Teleg.  Co.    (Mo.)   932. 

P.U.R.1917B. 
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DISCRIMINATION— «mtinued. 

Ill 4  Paymettt. 

a.  In  general, 

23.  Applying  different  rules  governing  payment  to  different  classes 
of  telephone  subscribers  within  a  city,  such  as  requiring  advance  pay- 
ment from  some  and  allowing  discount  for  prompt  payment  to  others, 
is  unreasonable,  if  not  discriminatory,  particularly  in  cases  where  all 
service  is  furnished  on  a  flat-rate  basis.  Re  Mississippi  Valley  Teleph. 
Co.  (111.)  368. 

h.  As  to  discount  for  prompt  payment, 

24.  It  is  not  tmreasonable  to  apply  different  rules  governing  the 
manner  of  making  collections  from  city  and  rural  telephcme  subscribers, 
e.  y.,  making  city  rentals  payable  monthly  with  a  discount  of  25  cents 
if  paid  by  the  15th  day  of  the  month,  and  making  rural  telephone 
rentals  payable  annually  during  the  first  half  of  the  year  in  which  the 
service  is  rendered^  with  a  discount  of  $1  if  so  paid.  Re  Mississippi 
Valley  Teleph.  Co.    (lU.)    368. 

25.  A  greater  discount  to  consumers  using  over  50,000  cubic  feet  of 
gas  per  year  than  to  those  using  a  less  amount  is  discriminatory,  since 
the  net  charge  may  thereby  be  less  for  the  greater  consumption. 
Murchie  v.  St.  Croix  Gaslight  Co.  (Me.)  384. 

DISPUTED  TERBXTaRT. 

Extension  of  telephone  facilities  into  disputed  border  territory,  see 
Sebvioe,  4,  5. 

DISTRICT  aF  COI.UBIBIA. 

Standards  for  electric  and  watt-hour  meters,  see  Service,  13. 

DIVIDENDS. 

Distinction  between  return  and  dividends,  see  Retubn,  3. 
Payment  of  exorbitant  salaries  to  officers  and  small  dividends  of  no 

concern  to  rate  payers,  see  Retubn,  9. 
Return  to  yield  dividends  to  attract  capital,  see  Retubn,  30. 

DOCKS. 

See  Wharves. 

DONATED  PROPERTY. 

Valuation  of,  see  Valuation,  55. 

DUE  PROCESS  OF  LAW. 

See  Constitutional  Law,  2-8. 

DUTIES. 

Of  Commission,  see  Commissions* 
P.U.R.1917B. 
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EARX.T  LOSSES. 

Considered  in  valuation,  see  Valuation,  20,  85,  86,  88,  90-92. 

EArnvmos. 

See  generally  Retubn. 

Amount  of  earnings  not  in  issue  upon  a  complaint  against  seryioe 

due  to  lack  of  facilities,  see  TftLii^ 
Capitalization  of,  as  measure  of  value,  see  Valuation,  16>  17* 

ECONOMICAL  MAKAGEMEirT. 

See  Efficiency. 


EFFICIENCT. 

Effect  of  high  degree  of  efficiency  in  determining  depreciation,  see 

Depreciation,   4-6. 
Consideration  of  savings  effected  through  joint  operation  of  several 

departments  in  fixing  operating  expenses,  see  Return,  8. 
Consideration   of  efficiency  of   management  in   fixing  return,  see 

Return,  22,  33-35. 
Of  operation  considered  in  allowance  for  overhead!,  see  Valvajwm, 

27. 


EliECTRICITT. 

/.  In  general,  1, 
II,  Construction  and  e^uipmentf  9-^, 

I,  In  general. 

Basis  for  apportioning  value  of  land  used  by  electric  and  other  plants, 
see  Apportionment,  4-8. 

Rajte  of  depreciation  for  electric  plant,  see  Depreciation,  10. 

Discrimination  in  electric  rates,  see  Discrimination,  5,  8,  9,  17. 

Coal  rate  to  manufacturers  producing  outbound  products  applied  to 
street  railway  selling  current,  see  Discrimination,  19. 

Rates  for  electric  utility,  see  Rates  generally  and  particularly,  19,  20. 

Railroads  required  to  give  electric  utility  furnishing  power  to  manu- 
facturing plants  manufacturer's  rate  on  coal,  see  Rates,  30. 

Confiscatory  rate  of  return,  see  Return,  26. 

Amount  of  return  for  electric  utility,  see  Return,  36,  37. 

Valuation  of  system,  see  Valuation. 

1.  An  electric  company  must  stop  furnishing  current  to  a  mill 
through  a  conduit  in  a  street  laid  by  the  mill,  under  a  mere  municipal 
permit  to  excavate  in  the  street,  although  the  current  is  measured  be- 
fore entering  the  conduit,  when  the  utility  has  neitker  municipal 
authority  to  use  the  street  nor  a  certificate  of  public  ccmvenience  to 
serve  that  locality.  Pennsylvania  Utilities  Co.  v.  Lehigh  Nav.  Electric 
Co.  (Pa.)  451. 
P.U.R.1917B. 
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ELECTRICITY— conttmied. 

II.  Construction  and  equipment. 

Apportionment  of  cost  of  eliminating  electrical  interference,  tee  Af- 

POBTIOIfMENT,    12-14. 

Certificate    of    convenience    for    high-voltage    transmission    lines,    see 

CeBTIFICATE  of  CONVENIEirCE  and  NECE88ITT,   1-3. 

Standards  for  electric  services  and  meters,  see  Service,  13,  14. 

2.  The  Iowa  Commission  established  rules  for  the  construction  of 
overhead  high-tension  lines  of  electric  companies  and  electric  railways 
crossing  or  paralleling  telephone  and  telegraph  lines,  and  for  crossings 
of  electric  light  and  power  lines  over  railroads.  Re  Electrical  Inter- 
ference (Iowa)  800. 

3.  Parallels  of  transmission  and  telephone  lines  should  be  avoided, 
if  possible  to  do  so  without  a  large  expense,  but  where  it  is  necessary 
to  have  a  parallel,  the  two  lines  should  be  separated  by  the  width  of  the 
highway.    Re  Electrical  Interference  (Iowa)  800. 

4.  The  operation  of  a  high-voltage  transmission  line  which  by  in- 
duction injures  service  on  a  telephone  line  will  not  be  forbidden  until 
the  construction  of  the  transmission  line  complies  with  an  agreement 
with  the  telephone  company,  where  there  would  be  induction  even  if 
the  line  were  constructed  according  to  the  contract,  and  where  the  tele- 
phone line  could  at  a  small  expense  be  modified  or  changed  to  avoid 
induction.    Re  Sumner  Light  k  P.  Co.  (Iowa)  513. 

5.  The  operation  of  a  high-voltage  transmission  line  along  a  high- 
way will  not  be  forbidden  on  the  ground  that  it  will  be  dangerous  and 
impossible  to  safeguard  the  crossings,  where  the  statute  provides  for 
the  construction  of  such  lines,  and  properly  safeguarded  crossings  are 
being  continually  built  and  maintained.  Re  Sumner  Light  &  P.  (Ik>. 
(Iowa)    613. 

EMEROENCT. 

Surplus  to  take  care  of  extraordinary  emergencies,  see  Return,  20, 

21. 
Allowance  for,  in  working  capital,  see  Valuation,  71. 

Rules  in  New  Hamphire  requiring  telephones  to  make  provisions 
for,  p.  677. 

EMPLOYEES. 

Payment  of  bonus  and  pensions  to  employees,  see  Return,  14,  15. 

f    Rules  in  New  Hamphire  requiring  telephone  companies  to  make 
provision  against  illness  of  operators,  p.  677. 

ENOIKEERING. 

Payment  for,  by  operating  company  to  parent  company,  see  Re- 
turn, 13. 
Allowance  for,  in  overhead  expenses,  see  Valuation,  26,  41. 
P.UJL1917B. 
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EQUAI.  PBOTE0TI6H  OF  LAW. 

See  OoNSTiTUTiowAL  Law,  2-8. 

EQUIPMEIIT. 

See  Ck>N8nucTiON  and  Equipment. 
\ 
ESTOPPEL. 

Failure  to  apply  for  modification  of  CommiBsion  order  as  depriving 
appellant  from  urging  a  denial  of  due  process,  see  Appeal  and 
Review,  8. 

Effect  of  recognition  of  agreement  between  utilities  relative  to 
service  in  disputed  territory  upon  right  of  Commission  to 
order  service  in  such  territory,  see  Orders,  2. 

1.  A  utility  is  not  estopped  to  deny  the  jurisdiction  of  the  Com- 
mission after  submitting  to  its  jurisdiction  by  filing  schedules  of  rates 
and  requesting  permission  to  cancel  rates  previously  filed  witb  the  Com- 
mission.   Civic  League  ▼.  St.  Louis  Water  Dept.  (Mo.)  576. 

EVIDENCE. 

I.  In  general,  1, 
II,  Presumptions  and  burden  of  proof,  9,  3» 

/•  In  general. 

Valuation  of  land  by  witnesses  speaking  from  actual  knowledge,  tee 

Valuation,  65. 
Opinion  evidence  of  value  of  established  business,  see  Valuation,  93. 
Commissioners  as  witnesses,  see  Witnesses,  1. 

1.  Evidence  examined  and  found  not  to  clearly  and  satisfactorily 
show  that  the  order  made  by  the  Railroad  Commissioners,  affecting 
the  carriage  of  commodities  included  in  class  P  traffic  by  the  respondent 
railroad,  would  compel  the  respondent  to  carry  such  commodities  at  a 
loss  or  without  substantial  compensation.  State  ex  rel.  Railroad 
Comrs.  V.  Florida  East  Coast  R.  Co.  (Fla.)  1023. 

//.  Presumptions  and  burden  of  proof. 

Commissions'  order  fixing  rates  regarded  as  prima  facie  reasonable,  see 

Appeal  and  Review,  3,  4. 
Statute  making  findings  of  Commission  prima  facie  correct  on  appeal 

as  denial  of  due  process,  see  Constitutional  Law,  3. 

2.  The  lowest  freight  rates  for  the  same  service  are  presumed  to  be 
reasonable,  and  the  burden  of  proving  differences  in  conditions  justify- 
ing differences  in  such  rates  is  upon  ihe  carrier.  Martin  v.  Chicago, 
M.  &  St.  P.  R.  Co.  (Iowa)  883. 

3.  Where  the  reasonableness  of  a  rate  fixed  by  the  Railroad  Com- 
missioners for  the  transportation  of  a  particular  class  of  freight  is 
attacked  by  the  carrier,  against  whom  it  is  sought  to  be  enforced,  upon 
P.U.R.1917B. 
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EVIDENCE—confinticd. 

the  ground  that  the  rate  prescribed  witl  require  the  carrier  to  perform 
a  service  without  reasonable  compensation  therefor,  or  upon  the  ground 
that  the  order  was  made  without  any  evidence  to  support  it,  Hie  burden 
is  upon  the  carrier  to  establish  by  evidence  which  ia  clear  and  satis- 
factory such  ground  of  defense.  State  ex  rel.  Railroad  Comra.  v. 
Florida  East  Coast  R.  Co.  (Fla.)   1023. 

EXCHANOE  OF  PROPERTT. 

Excess  value  of  stock  over  assets  deducted  from  plant  account  of 
property  exchanged  for  stock,  see  Valuation,  15. 

EXCHANOE8. 

Right  of  stock  exchange  to  approve  applicant  for  stock  qaotatioa 
ticker  service,  see  Discbimination,  22. 

EXPENSES. 

See  Costs  and  Expenses. 

EXPRESS  SERVICE. 

Apportionment  of  railroad  revenues  and  expenses  between  ptoBCO- 
ger  and   express  service,  see  Appobtionment,  1. 

EXTENSION  OF  SERVICE. 

Power  of  Commission  over,  see  Service,  2. 
Extension  of  telephone  service,  see  Sebvicte,  50. 
Prices  to  be  used  in  fixing  cost  of,  see  Valuation,  6* 
Overhead  expense  on,  see  Valuation,  54. 

FACTORIES. 

See  Hanttfactubebs  ;  Mills. 

'*FAIR  COST  OF  REPLACINO.** 

Deduction  of  accrued  depreciation  in  ascertaining,  see  VAuaAXMrn, 
25. 

FAIR  RETURN. 

See  Retubn,  1, 2. 

FARES. 

See  Rates. 

FARE  ZONES. 

On  street  railway  lines,  see  Rates,  S2. 

FEDERAL  ANTI-TRUST  ACT. 

See  Statutes. 

FEDERAI.   SUPREME   COURT. 

Scope  of  review  on  appeal,  see  Appeal  awd  Rsvikw,  1,  f. 
P.U.R.1917B. 
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FEES  AND  COMMI8SIONS. 

Rides  fixing  fees  for  testing  electrical  service  equipmeni,  p.  437. 

FEBRIES. 

Consideration  of  car  ferries  of   railroad  wbich  has  discontinued 

water  service,  see  VjajjAnov,  58. 

i 

FINANCING. 

Payment  for,  hj  operating  ccMnpany,  to  parent  company,  see  Rs^ 

TUBX,    13. 
Allowance  for,  in  overhead  expenses,  see  Valuation,  29-31. 

FINDINGS. 

Review  of  findings  of  Ck>mmis8ion,  see  Appeal  and  Rkvisw. 
Statute   making  findings   of   Commission   prima  facie  correct   on 
appeal  as  denial  of  due  process,  see  GoNSTirxmoNAi.  Law,  3. 

FINES  AND  PENALTIES. 

Penalty  for  failure  to  pay  promptly,  see  Patment,  S* 

FTR^  LOSS. 

Surplus  to  take  care  of  extraordinary  emergencies  such  as  fires, 
etc.,  see  Return,  20,  21. 

Rules  in  New  Hampshire  requiring  telephones  to  make  provision 
against>  p.  677. 

FIRE  GRDINANOES. 

Railroad  depots  to  be  built  In  compliance  with,  see  Service,  29. 

FIRE  PROTECTION. 

Apportionment  of  vahie  and  expenses  between  fire  protection  and 
other  classes  of  service,  see  Appobtionment,  2,  8. 

Provision  in  municipal  franchise  fixing  rates  for  fire  protection  as 
affecting  validity  of  franchise,  see  Franchises,  4. 

Rates  for  water,  see  Rates,  33-35. 

Right  of  water  utility  to  refuse,  to  unincorporated  villages,  see 
Service,  51. 

TULT  RATES. 

Additional  water  rate  to  cover  cost  of  change  from  fiat  to  meter 
service,  see  Rates,  36. 

FLORIDA. 

Commission  order  fixing  rates  prima  facie  reasonable,  see  Appeal 
AND  Review,  4. 

FOREION  t^ORPORATIONS. 

1.  A  telephone  utility  organized  under  the  laws  of  another  state  is 
not  proliibited  from  obtaining  control  of  a  competing  domestic  utility 
by  purchasing  a  majority  of  the  stock  and  securities,  by  f  28  of  the 
P.U.R.1J)17B. 
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FOREIGN  CORPORATION— continued. 

Illinois  Public  Utilities  Act,  declaring  that  no  franchise,  license,  per- 
mit or  right  to  own,  operate,  manage,  or  control  any  public  utility, 
except  common  carriers  engaged  in  interstate  commerce,  should  be 
granted  or  transferred  to  any  other  than  a  corporation  organized  under 
the  laws  of  this  state, — especially  where  the  order  of  the  Public  Utili-, 
ties  Commission  authorizing  the  pjurchase  of  the  securities  preserves 
the  integrity  of  the  domestic  utility  and  its  franchise  rights, — since  the 
term  "public  utility"  in  §  28  means  the  plant  operated  by  a  public  utili- 
ty, and  the  purchase  of  a  majority  of  the  stock  and  securities  by  a 
foreign  corporation  does  not  devest  the  domestic  corporation  of  its 
franchise  to  own,  operate,  manage,  or  control  its  plant.  State  Public 
Utilities  Commission  ex  rel.  Clow  v.  Romberg  (111.)  355. 

TOBMTJJJL. 

Value  not  to  be  obtained  by,  see  Valuation,  2. 

FRANCHISES. 

Power  of  Iowa  Commission  over  granting  of  franchises  for  high 
voltage  electric  lines,  see  Certificate  of  Convenience  and 
Necessity,  1-3. 

Power  of  Indiana  Commission  to  pass  upon  validity  of  municipal 
franchise,  see  Commissions,  1. 

Municipal  franchise  fixing  rates  for  service  as  affecting  power  of 
Commission  to  regulate  rates,  see  Constitutional  Law,  9,  12, 
14-19. 

Municipal  franchise  fixing  rates  as  affecting  fares  in  annexed  ter- 
ritory, see  Constitutional  Law,  18,  19. 

Free  telephone  service  for  franchise,  see  Discrimination,  4. 

Power  of  state  to  authorize  administrative  Commission  to  revise 
rates  fixed  by  municipal  franchise,  see  Rates,  11. 

Expense  incurred  in  attempt  to  secure  franchise  as  operating  ex- 
pense, see  Return,  6. 

Valuation  of,  see  Valuation,  98. 

1.  The  fact  that  a  water  company  has  no  authority  to  issue  se- 
curities is  immaterial  upon  the  question  of  unreasonableness  of  a  con- 
tract by  the  town  granting  to  the  utility  a  franchise  to  supply  the  town 
and  its  inhabitants.    Hamer  v.  West  Lebanon  (Ind.)  377. 

2.  A  contract  by  a  town  granting  a  franchise  to  a  water  utility  will 
not  be  held  invalid  on  the  theory  that  the  contract  is  a  preliminary 
step  to  a  scheme  for  operation  of  waterworks  by  the  town  in  evasion  of 
constitutional  debt  limits,  where  such  scheme  is  not  disclosed  by  the 
contract.     Hamer  v.  West  Lebanon    (Ind.)    377. 

3.  The  validity  of  a  franchise  to  a  water  utility  in  Indiana  was 
held  not  affected  by  the  fact  that  the  grant  was  for  thirty  years,  not- 
withstanding the  Public  Utilities  Act  provides  for  indeterminate  fran- 
chises.    Hamer  v.  West  Lebanon    (Ind.)    377. 

4.  A  contract  by  a  town  granting  a  franchise  to  a  water  utility  will 
not  be  held  invalid  merely  because  it  provides  for  a  rental  of  $50  per 
year  for  each  fire  hydrant,  since  such  rental  cannot  be  held  unreasonable 
P.U.R.1917B. 
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FRANCHISES— conttnued. 

in  the  absence  of  proof,  and  since  such  rental,  if  unreasonable,  can  be 

reduced  by  the  Commission.    Hamer  v.  West  X^bancii  (Ind.)  377. 

FREE  SERVICE. 

As   discrimination,   see   Disobuunateon. 

Amount  that  should  have  been  received  for  free  service  considered 
as  part  of  revenue  for  rate  making,  see  Retxtbn,  4. 

FREIOHT. 

Railroad  freight  rates,  see  Rates,  28-30. 

FUEL. 

Difference  between  rates  for  lighting  and  fuel,  see  Discbimination, 

18. 
Gas  sold  for  fuel  at  lees  than  cost,  see  Rates,  15. 
As  element  in  woricing  capital,  see  Valuatiok,  77. 

FUNCTIONAL  DEPRECIATIOK. 

Definition  of,  see  DGHiBCiATioNy  1. 

FUNDS. 

Inability  to  provide  for  a  depreciation  reserve,  see  VALUATioir,  20. 
Reinvested  depreciation  fund  as  capital,  see  Valuation,  21. 

OAS! 

See  also  Natural  Gas. 

Basis  for  apportioning  value  of  land  used  for  gas  and  electric  plants 

between   different  departments,   see  Appobtionmknt.  4. 
Rate  of  depreciation  for  gas  plant,  see  Deprbchation,  11. 
Discrimination  in  rates  for  gas,  see  Discrimination,  6,  18. 
Discrimination  in  quantity  discount,  see  Discriminatbdn,  25. 
Rates  for  gas,  see  Rates  generally,  and  particularly  21-23. 
Gas  sold  for  fuel  at  less  than  cost,  see  Rates,  15. 
Agreement  between  utility  and  consumers  relative  to  the  quality  of 

gas,  see  Service,  15. 
Valuaticm  of  system,  see  Valuation. 

OIFT8. 

Valuation  of  donated  property,  see  Valuation,  66. 

60IN0  CONCERN. 

Plant  considered  as,  in  valuation,  see  Valuation,  87-89. 

GOINO  VALUE. 

Allowance  for,  see  Valuation,  85-97. 

ORADE  CR08SIN0S. 

See  CBOSSINOS. 
P.U.R.1917B.  76 


Digitized  by 


Google 


1J02  INDEX. 

ORaUKDING. 

Rules  goreming  installatioii  of  electric  aervice  «|uipment  in  New 
York,  First  District,  p.  441. 

HAZARDS. 

Allowance  for,  in  working  capital,  see  Valuation,  72. 
Allowance  in  valuation  for  risk  of  the  oiterprise,  see  Valuation, 
83. 

HEADLIOHT8. 

Review  of  order  requiring  headlights  on  loeomotiTes,  see  Appbal 
and  Review,  2. 

Absence  of  provision  for  notice  and  hearing  in  headli^t  law  as 
affecting  validity  of  Commission  order  requiring  headli^ts,  see 
CoNSTiTunoNAL  Law,  8. 

Regulating  headlights  on  interstate  train  as  interfering  with  inter- 
state commerce,  see  Interstate  Commebob,  4. 

HEAI.TH  aRDIHANCEB. 

Limiting  number  of  passengers  on  street  ears,  see  Sbbvice,  46. 

HEABIHO. 

Hearing  before  Commission  as  a  denial  of  due  process,  see  Con- 
stitutional Law,  2. 

Absence  of  provision  for  notice  and  hearing  in  headlight  law  as 
affecting  validity  of  Commission  order  requiring  headlights, 
see  Constitutional  Law,  8. 

HIOH  COST  OP  UVINO. 

Payment  of  bonus  to  employees  on  account  of,  see  Return,  14. 

HIGH  VOLTAGE. 

See  Wires  and  Cables. 

HIGHWAYS  AND  STK^BTS.         v 

Power  of  Missouri  Commission  to  apportion  cost  oi  establishing 
and  maintaining  highways  at  grade  across  railroad,  see  Ap- 
portionment, 9. 

Apportionment  of  cost  of  eliminating  electrical  interference  upon 
public  highways,  see  AppoRTlONiiSNT,  12-14. 

Certificate  of  convenience  for  construction  of  high-voltage  trans- 
mission lines  upon  highway  occupied  by  telephone  line,  see 
Certificate  of  Convenience  and  Necessity,  2,  3. 

Construction  across  railroad  tracks,  see  Crossings. 

Right  to  furnish  current  to  mill  through  mill  conduit  in  street, 
by  utility  having  no  right  to  use  street,  see  Electricity,  1. 

Construction  of  high  tension   lines  on,  see  Electricity,  t-6, 

1.  The  Indiana  Commission  has  no  power  to  permit  telephone  users 
in  a  town  to  build  connections  from  their  instruments  to  an  exchange 
P.U.R.1917B. 
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HIGHWAYS  AND  STREETS— continued, 

outside,  the  c<^i>orate  limite,  siace  control  OTec  the  stveeta  and  alleys 
used  by  such  connections  lies  only  tn  the  municipal  authorities.  Doan 
V.  Farmers  &  M.  Co-op.  Teleph.  Co.  (Ind.)  381. 

HOX.DINO  COMPANY. 

Supervision  charges  by  holding  company,  see  Retubn,  11-13. 

HONEST  MANAOEMENT. 

See  Efpicicnct. 

IDAHO. 

Findings  of  Commission  as  prima  facie  correct,  see  Apfeal  and 

Review,  3. 
Power  of  Commission  to  authorize  discontinuance  of  four-party 

telephone  service,  see  Service,  6. 

IDLE  PROPEBTT. 

See  Pbopertt  not  Used  ob  Usefuu 

nxmois. 

Validity  of  statute  authorizing  utility  to  control  competing  utili- 
ty through  ownership  of  securities,  see  CoNSTiTunoNAi.  Law, 
1. 

Statute  making  findings  of  Commission  prima  facie  correct  on  ap< 
peal  as  denial  of  due  process,  see  Oonstitutional  Law,  3. 

Validity  of  statute  restricting  right  to  a  supersedeas  on  appeal  from 
a  Commission  order,  see  Constitutional  Law,  4. 

Municipal  franchise  fixing  rates  as  affecting  power  Off  Commission 
to  establish  different  rates,  see  Constitutional  Law,  9. 

Rules  for  separate  rates  for  business  and  residence  telephones,  see 
Disgbimination,  20. 

Right  of  foreign  corporation  to  purchase  stock  of  donK'sttc  com- 
pany, see  FOBEION  Cobporations,  1. 

Rates  increased  before  effective  date  of  Public  Utilities  Act,  see 
Rates,  1,  4. 

Constitutional  provision  authorizing  legislature  to  provide  a  local 
municipal  government  as  affecting  power  of  Commission  to 
regulate  street  railway  rates  in  city,  see  Rates,  3. 

Statute  fixing  maximum  railroad  fare  as  affecting  power  of  Com- 
mission to  fix  a  less  rate,  see  Rates,  5. 

Authorizing  Commission  to  fix  street  railway  fares  as  violating; 
constitutional  provision  against  operating  street  railway  with- 
out municipal  consent,  see  Rates,  6. 

Policy  of  Commission  with  reference  to  permitting  public  utilities 
to  acquire  and  hold  large  tracts  of  real  estate,  see  Reai. 
Estate,  1,  2. 

ILLNESS. 

Payment  of  sick  and  accident  benefits  to  employees,  see  Retubn,  15. 
P.U.R.IOUB. 
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ILLNESS— cofUtnued. 

Ruleg  in  New  Hampshire  requiring  telephones  to  make  proTision 
against  illneae  of  operators^  p.  677. 

IMPAIRMBNT  OF  CONTRACTS.  , 

See  Constitutional  Law,  9-19. 

IMPROV£M£lfT   ACCOUNT. 

Use  of,  in  ascertaining  book  value,  see  Valuation^  11. 

IMPROVEMENTS. 

See  Bettebmentb. 

INBIANA. 

Power  of  Comjnission  to  pass  upon  validity  of  municipal  franchise, 

see  Commissions,  1. 
Absence  of  provision  for  notice  and  hearing  in  headlight  law  as 

affecting  validity  of  Conunission  order  requiring  headlights, 

see  Constitutional  Law,  8. 
Jurisdiction  of  Commission  over  construction  of  grade  crossiiiga, 

see  Cbossings,  1. 
Validity  of  thirty-year  franchise  to  water  utility,  see  Fbanohisks, 

3. 
Power  of  Commission  to  authorize  patrons  to  connect  their  in- 
struments  with   exchange  outside  the  corporate   limits,   see 

Highways  and  Stbebts,  1. 

INDUCTION. 

High-tension  lines  injuring  other  lines  by  induction,  see  Elbo- 
tbicity,  3,  4. 

INDUSTRIES. 

Low  rate  by  municipal   waterworks  to  manufacturers,   see  DiB- 

OBIMINATION,   11-14. 

• 
INJUNCTION. 

Power  of  California  court  to  restrain  Commission  from  prosecut- 
ing violation  of  statutes  as  to  free  railroad  transportation, 
see  Discrimination,  2. 

1.  A  preliminary  injunction  against  the  enforcement  of  a  passenger 
rate  statute  and  orders  of  the  Commission  fixing  freight  rates  will  not 
be  granted  where  the  railroad  company  has  acquiesced  in  the  rates  for 
several  years,  where  the  public  cannot  be  adequately  protected  if  the 
injunction  issues,  and  where  there  ean  be  a  speedy  trial  on  the  merits. 
Ann  Arbor  R.  Co.  v.  Fellows  (Fed.)  523. 

INJURY. 

During  construction  as  overhead  expense,  see  Valuation,  27. 
P.U.R.39nB. 
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nrsPECTiax. 

Inspection  ttratfaod  of  computing  depredation,  see  DonuDCiATiON,  9. 

nrSTAIXATMH. 

Single  bill  for  several  installations,  see  Discbimination,  9. 

UraVRANCB. 

Allowance  for,  in  overhead  expenses,  see  Valuation,  26-41. 
Charge  for,  in  fixing  cost  of  extension,  see  Valuation,  54. 
Valuation  of  water  right  on  theory  it  is  for  insurance,  see  Val- 
uation, 99. 

nrTANGIBLE  PROPERTT. 

Valuation  of  particular  kinds  of,  see  Valuation,  82-99. 

UfTERCaRPaRATE  RSUkTIOVS. 

Expense  of  connecting  track  between  railroads  as  chargeable  to 
capital,  see  Valuation,  53. 

XHTEREST. 

Interest  on  deposits  made  as  security  for  payment,  see  Payment,  4. 

Consideration  of  interest  in  ascertaining  the  cost  of  a  particular 
class  of  railroad  traffic,  see  Retubn,  17. 

Consideration  of  legal  rates  of  interest  in  passing  upon  rea- 
sonableness of  return,  see  Retubn,  29,  30. 

Interest  on  meter  deposits,  see  Sebvicb,  10. 

During  construction  as  overhead  expense,  see  Valuation,  26,  28, 
33-35,  41. 

Interest  during  construction  as  part  of  cost  of  establishing  busi- 
ness, see  Valuation,  96. 

IHTERSTATE  COlfMERCE. 

/.  What  constituteSf  1, 
II.  State  interference  with,  j9— 4. 

/.  What  omutitm$e&, 

1.  The  furnishing  by  a  telegraph  company  in  Kansas  City,  Mis- 
souri, of  stock  quotations  to  subscribers  by  means  of  tickers,  which 
quotations  the  company  buys  from  the  New  York  Stock  Exchange, 
transmitting  them  over  company  wires  from  that  city  and  transferring 
them  to  tickers  through  its  own  instrumentalities  and  devices,  is  not 
interstate  commerce  and  is  subject  to  the  jurisdiction  of  the  Missouri 
Commission.     Schauble  v.  Western  U.  Teleg.  Co.   (Mo.)   932. 

II.  State  interference  tpUh. 

Review  of  state  order  requiring  headlights  on  locomotives,  see  Appeal 

AND  Review,  2. 
P.U.R.1917B. 
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INTERSTATE  COMMERCE—oonttniieA 

2.  The  MlMouri  GonaQninion  has  power  to  require  the  ttoppage  of 
interstate  trains  or  tAie  rearrangement  of  their  schedules  where  thai 
is  necessary  to  afford  adequate  local  train  service.  Oote  t.  Misaovri  P. 
R.  Co.  (Mo*)  417. 

3.  A  irailroad  was  required  to  stop  an  additional  interstate  pas- 
senger train  each  way  daily  for  a  test  period  of  one  year  at  «  oouaty 
seat,  having  about  2,500  inhabitants,  that  was  located  in  a  densely 
populated  and  prosperous  country,  and  that  furnished  a  large  pass^iger 
and  freight  business,  to  enable  passengers  and  the  mails  to  reach  a 
metropolitan  city  and  return  during  reasonable  hours  and  at  greater 
despatch.    CJole  v.  Missouri  P.  R.  CiD.  (Mo.)  417. 

4.  Until  Congress  acts  in  the  matter,  there  is  no  unconstitutional 
interference  with  interstate  commerce  in  an  order  of  a  State  Railroad 
Commission,  made  under  legislative  authority,  requiring  all  engines 
used  in  the  transportation  of  trains  over  any  line  of  railroad  within  the 
state  to  be  equipped  with  headlights  of  not  less  than  1,500  candle  power. 
Vandalia  R.  Co.  v.  Public  Service  Commission   (U.  S.)    1004. 

INTERURBAH   RAII.WAT8. 

Issuance  of  securities  for  promotion  services  of,  see  SBOUBirf 
Issues,  4. 

Ill  V  EH  TORT. 

Allowance  for  omissions  from  inventory  in  overhead  expenses, 
see  Valuation,  26,  31. 

IirVXSTMEKT. 

Cash  investment  considered  in  valuation,  see  Valuation,  21. 

In  excess  of  present  needs,  see  Valuation,  59. 

In  securities  <^  another  company  not  included  in  working  capital, 

see  Valuation,  74. 
Betterments  not  included  in  investment  in  determining  allowance 

for  going  value,  see  Valuation,  86. 

IOWA. 

Power  of  Commission  over  granting  of  franchises  for  electric  trans- 
mission lines,  see  Certificate  of  Convenience  and  NBCESsrrr, 
1,3. 

Power  of  Commission  to  award  damages  to  telephone  for  induction 
from  high-voltage  transmission  line,  see  Damages,  1. 

Hules  in  Iowa  for  construction  of  high-voltage  lines,  see  Elbo- 
TMcnr,  2. 

Power  of  Commission  to  establish  maximum  freight  rates,  see 
Rates,  7. 

IRRIGATION. 

Free  telephone   serviee  to   irrigation   company,   see  DiscsnaNA- 

TION,  4. 
P.U.K.1917B. 
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ISSUES. 

Isiues  upon  complaimt  agftinsi  senrice  due  te  Uek  of  faoilitieB,  lee 
Trial. 

JOINT  OPERATION. 

Conflideraticai  of  sayiBgi  effected  tluKm^  joint  operation  of  eeveral 
departmente  in  fixing  operating  expenses,  see  Retuen,  8. 

JUDICIAL  SALE. 

Valuation  of  property  taken  over  from  purchaser  «*  redsiMrlB 
sale^  see  VJOAJATioif,  25. 

JUSISDIOnON. 

Of  Commission,  see  Oomkisbions. 

LABOR. 

Depreciation  of  labor  enterii^  into  eonstraettoin  of  property,  tee 

Depbeciation,  3. 
Classification  as  affected  by  difference  of  labor  in  service,  see  Dis- 

CBIMUfATION,  16. 

LAND. 

Basis  for  apportioning  value  of  land,  between  gas  and  electric 
departments  of  utility,  see  Apfobtioitmknt,  4. 

Basis  for  apportioning  value  of  land  between  water  and  tleptr|c 
departments,  see  Appobtiq^^ment,  $. 

Acquisition  and  ownership  of,  see  "Real  Estatb. 

Valuation  of  land,  see  Valuatioit,  69,  61-65. 

LARGE  CONSUMER. 

Rate  concessions  to,  see  Discbiminahoit,  6-1^. 

LEASES. 

Payment  for  leases  of  telephone  instruments,  see  Retctbn,  18. 

LEGAL  EXPENSES. 

Allowance  for,  in  overhead  expenses,  see  VAi,nATiON,  26,  41. 
Payment  for  legal  services  hy  operating  company  to  parent  com- 
pany, see  Retubn,  13. 

LESSOR. 

Single  bill  to  lessor  of  buildings  supplied  from  one  service,  see 
Discrimination,  9. 

LIABILITY  INSURANCE. 

Charge  for,  in  fixing  cost  of  extensions,  see  VALUATioir,  54. 

LICENSES. 

Grant  of  exclusive  privilege  to  maintain  carriage  stand  and  bag- 
gage transfer,  see  Discbiminatign,  21. 
P.U.R.1017B. 
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UCENSES— ocmlifiwed. 

FumiBhing  ourreat  to  mill  throu^  mill  conduit  in  street  under 
permit  to  excavate  in  street,  see  Elkctbigity,  1. 

UFE. 

Age  and  life  method  of  determining^  depreciation,  see  DwBKECiATioff, 

9. 
Assumed  life  of  water  plant,  see  Depbeciation,  16. 

UOMTING. 

Municipal    street    lighting   rates   fixed   in   accordance  of  cost  of 

service,  see  DiscBiiciNATioir,  5. 
Residence  and  commercial  lighting  to  be  separately  dassifled,  see 

Discrimination,  17. 
Difference  between  rates  for  lighting  and  fuel,  see  Discbiminahon, 

18. 

Rules  in  New  Hampshire  requiring  telephones  to  make  provbion 
against  failure  of,  p.  677. 

LOCAI.  AUTHORITIES. 

See  also  Municipalitibs. 

Desire  of,  as  no  ground  for  approving  low  rate  to  manufacturers, 
see  Discrimination,  14. 

LOCALITIES. 

Effect  of  rates  lower  in  one  locality  tiian  another,  see  Discbimina- 
TION,  3. 

Consideration  of  return  as  a  Whole  in  passing  upon  rate  in  par- 
ticular locality,  see  Retubn,  24. 

I.OCAI.  TRAIN  SERVICE. 

Stoppage  of  interstate  trains  to  afford  adequate  local  train  service 
as  undue   interference  with  interstate  commerce,  see  Intb- 

8TATE  COMMBBCE,  2,  3. 

Factors  to  be  considered  in  passing  upon  adequacy  of,  see  Sebv- 
ICE,  32. 

LOCATION. 

Low  rate  by  municipal  waterworks  to  encourage  location  of  In- 
dustries in  city,  see  Discbimination,  12. 

LOCOMOTIVES. 

Depreciation  for  railroad  locomotives  giving  satisfactory  service, 
see  Depbeciation,  5. 

LOSSES. 

Considered  in  valuation,  see  Valuation,  20,  85,  86,  88,  90-92. 

MACHINERY. 

Appreciation  in  price  not  considered  in  valuation,  see  Valuatioit, 
6. 
P.U.R.19nB. 
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MAH.  SERVICE. 

Apportionment  of  railroad  revenues  and  expenses  between  pas- 
senger and  mail  service,  see  Appobtiokmeivt,  1. 

MAINE. 

Policy  of  Commission  relative  to  issuance  of  stock  for  promotion 

services,  sec  Secttritt  Issues,  3. 
Statute  requiring  certificate  that   the   securities  are  ''reasonably 

required   for   the   purpose   of   the   corporation"   and   linfiting 

Commission's  approval  to  issues  based  upon  the  physical  value 

of  the  property,  see  Security  Issues,  7. 

MAIK8  AND  PIPES. 

Prices  used  for  pipes  in  fixing  cost  of  extension,  see  Valfatidw,  5. 
Allowance  for  pavement  over  mains,  see  Valuation,  34,  43-47. 
Valuation  of,  donated  by  consumers,  see  Valuation,  54. 

Abstract  of  cases  relating  to  construction  and  maintenance  of  pipe 
lines.  Appendix,  p.  1003. 

MAHA6EMEET. 

Awarding  of  contract  for  management,  etc.,  see  Public  Uttlthes, 

]. 
Consideration  of  supervision  expenses  in  fixing  operating  expoises, 

see  Return,  10-13. 
Consideration  of  efficiency  of  management  in  fixing  return,   see 

Return,  33-35. 

MAITDAMITS. 

1.  Failure  of  a  carrier  on  several  occasions  to  obey  an  order  of  the 
Commission  requiring  it  to  provide  a  sufficient  number  of  seats  for  its 
passengers  does  not  require  the  court  as  a  matter  of  law  to  grant  a 
writ  of  mandamus  against  the  carrier  on  the  petition  of  the  Public 
Service  Conunission.  Public  Service  Commission  v.  Interborough  Rapid 
Transit  Co.  (N.  Y.?  323. 

MAmJFACTUREIUB. 

Rates  below  cost  of  service  for  mannfacturing  purposes  when 
higher  rate  is  charged  for  general  use  as  denial  of  constitu- 
tional right,  see  Constitutional  Law,  5. 

Low  rate  by  municipal  waterworks  to  manufacturers,  see  Dis- 
crimination, 11-14. 

Coal  rate  to  manufacturers  producing  outbound  products  applied 
to  street  railway  selling  coal,  see  Discrikination,  19. 

Railroads  required  to  give  electric  utility  furnishing  power  to 
manufacturing  plants  manufacturer's  rate  on  coal,  see  Rates, 
30. 

MARKET  PRICnB. 

Advanced  market  price  not  used  in  fixing  cost  of  extension,  see 
Valuation,  5. 
r.r.R.1917B. 
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MAUKTOP  VALUE. 

Use  of,  in  fizii^  value  of  land.  Me  VALVATioif,  61,  62. 

MASSACHUSETTS. 

Method  of  awarding  contracts  for  supplies,  construction,  etc.,  see 

Public  Utiutibs,  1. 
Subscription  by  town  to  street  railway  stock  under  Massachusetts 

statute,  see  Security  Issues,  I. 
Valuation   under  Massachusetts   statute   requiring  "fair   cost   of 

replacing,''  see  Valuation,  25. 

MATEBIAI.S  AND  SUPPLIES. 

Accounting  of,  in  ascertaining  book  value,  see  VAUJ/niQW,  U. 
As  element  of  working  capital,  see  Valuation,  68,  70-72»  75-78, 

MAXIMUM  BATE  STATUTE. 

See  Statutes. 

MEBGEB. 

See  Consolidation,  Meboeb,  and  Saix. 

METER  RATES. 

Substituted  for  free  service,  see  Discrimination,  5. 

Low  meter  rates  for  manufacturers,  see  Discrimination,  11. 

METERS. 

Utility  required  to  notify  consumers  of  financial  disadvantage  of 

prepayment  meters,  see  Rates,  23. 
Additional  water  rate  to  cover  cost  of  change  from  fiat  to  meter 

service,  see  Rates,  36. 
Monthly  minimum  charge  for  water  graduated  according  to  size 

of  meter,  see  Rates,  37,  38. 
Meter  deposits,  see  Service,  10. 
Utility  to  install,  see  Service,  11. 
Standards  for  electric  meters,  see  Service,  13,  14. 
Valuation  of  meters  installed  by  consumers, .  see  Valuation,  52. 

Annotation  on  reduced  rates  to  owners  of,  p.  313. 

Rules  governing  location  of  electric  meters  in  New  York,  First 
District,  p.  442. 

Rules  prescribing  standards  for  watthour  meters  in  District  of 
Columbia,  p.  473. 

MICHIGAN. 

Two-cent  passenger  fare  law  not .  shown  to  be  confiscatory,  see 
Return,  40. 

MILLS. 

Right  to  furnish  current  to  mill  through  mitt  .-ooBdfuit  in  street 

by  xitility  having  no  right  to  use  street,  see  Elboiucitt,  1. 
See  also  Manufactubebs. 
P.U.R.1917B. 
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MINIMUM  CHARGE. 

GoUection  in  advance  of  service^  see  Patmeztt,  1. 

Uniform  minimum  monthly  charge  for  electricity  preferable   to 

sliding  scale  minimum  based  on  maximum  demand,  see  Rates, 

20. 
Minimum  monthly  charge  for  gas,  Me  Rates,  22. 
For  natural  gas,  see  Rates,  24. 

Minimum  charge  for  carload  movement,  see  Rates,  28. 
Monthly  minimum  charge  for  water,  see  Rates,  37,  38. 

MINNESOTA. 

Review  of  Commissions'  order  requiring  new  station,  see  Appeal 

AND  Rejview,  6. 
Power  of  Commission  to  determine,  wlj^etlier  a  depot  is  suitable, 

see  Service^  1. 

MISSOURI. 

Power  of  Commission  to  apportion  cost  of  establishing  and  main- 
taining highways   at  grade   across  railroad,   see  Appobtion- 

kent,  9. 
Power  of  Commission  to  pass  upon  validity  of  statutes,  see  Com- 

MISSIONS,  2. 
Power   of   Commission    to    require   railroad   receiver   to   improve 

crossing,  see  Commissions,  4. 
Contract  between  city   and   railroad  as  to  cost   of   maintaining 

crossing  as  afiCecting  power  of  Commission  to  apportion  cost, 

see  Constitutional  Law,  10. 
Jurisdiction  of  Commission  over  construction  and  improvement  of 

crossing,  see  Ceossinos,  2,  3.  > 

Jurisdiction  of  Commission  over  telegi*aph  stock  quotation  ticker 

service,  see  Intebstate  Commeece,  1. 
Power  of  Commission  to  require  stoppage  of  interstate  train,  see 

Interstate  Commerce,  2. 
Power  of  Commission  to  regulate  rates  of  municipal  plant,  see 

Rates,  8,  9. 
Policy  of  Commission  as  to  interfering  with  municipal  authorities 

in  fixing  rates  for  municipal  plant,  see  Rates,  18. 
Power  of  Commission  to  require  restoration  of  service  on  abandoned 

branch  line,  see  Service,  3-5. 
Statutes  relative  to  apportionment  to  cost  of  railroad  crossing, 

see  Statutes,  4. 

MONET. 

Classification  as  affected  by  difference  in  money  spent  for  service, 

see  Discrimination,  16. 
Cksh  investment  considered  in  valuation,  see  Valuation,  21. 
Allowance  for  cost  of  obtaining,  see  Valuation,  31. 
As  element  of  working  capital,  see  Valuation,  08,  77. 
P.U.R.1917B. 
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MOHOPOI.T  AND  COMPETITIOH. 

Validity    of    Illinois    statute    anthorisiiig    control    of    competing 

ntility  through  ownership  of  securities,  see  Constitutional 

Law,  1. 
Necessity  of  finding  rate  unreasonable  in  order  to  vacate  order 

as  to  discrimination  between  competitors,  see  Discbimi nation, 

1. 
Coal  rate  to  manufacturers  producing  outbound  products  applied 

to  street  railway  selling  coal,  see  Djbcumination,  19. 
Effect  of  recognition   of   agreement   between   utilities   relative  to 

service   in   disputed   territory   upon   right   of   Conmiission   to 

order  service  in  such  territory,  see  Obdebs,  2. 
Award  of  exclusive  privilege  of  maintaining  public  carriage  stand 

and  baggage  transfer  at  railroad  stations,  see  Sebvice,  35. 
Effect  of   agreement   between    competing   telephone   companies   as 

to  territory  to  be  served  by  each  when  passing  upon  extension 

of  telephone  service,  see  Sebvk^,  50. 

1.  Under  statutory  power  to  an  electric  company  to  serve  territory 
"adjacent"  to  the  district  for  which  it  is  incorporated,  it  cannot  serve 
territory  which  is  geographically  near,  but  already  adequately  served 
at  fair  rates  by  another.  Pennsylvania  Utilities  Co.  v.  I^high  Nav. 
Electric  Co.  (Pa.)  451. 

2.  No  unlawful  invasion  of  occupied  territory  is  shown  by  an  exten- 
sion of  teleph<me  service  to  a  rural  subscriber  located  in  border  terri- 
tory having  no  definite  and  fixed  boundary  line,  it  appearing  that  he 
desires  service  from  both  companies,  and  that  such  extension  will  not 
cause  the  complaining  company  to  lose  any  of  its  patrons,  but  will  fur- 
nish the  subscriber  with  direct  long-distance  connection  and  direct  con- 
nection with  his  business  center  without  a  toll  charge  that  would  be 
necessary  over  the  line  of  the  complaining  company.  Byron  Teleph. 
Co.  V.  Winnebago  County  Teleph.  Co.  (111.)  1060. 

3.  A  bondholder  is  in  no  position  to  invoke  the  Federal  anti-trust 
Act  against  the  enforcement  of  an  order  of  the  Public  Utilities  Commis- 
sion authorizing  a  telephone  company  to  purchase  the  securities  of  a 
competing  company,  where  he  has  shown  no  special  damage  resulting 
to  him  from  the  purchase  of  the  securities.  State  Public  Utilities  Com- 
mission ex  rel.  Clow  v.  Romberg  (III.)  365. 

4.  In  determining  whether  a  telephone  line  shall  be  extended  into 
disputed  territory,  the  primary  duty  of  the  Wisconsin  Commission  is  to 
see  that,  so  far  as  possible,  all  persons  within  the  zone  of  service  of  a 
particular  company  shall  receive  that  service,  if  they  desire  it,  notwith- 
standing an  existing  investment  may  be  impaired  by  duplication. 
Re  Poy  Sippi  Teleph.  Co.  (Wis.)  469. 

5.  The  Wisconsin  Commission  cannot  find  that  public  convenience 
and  necessity  do  not  require  the  extension  of  the  lines  of  a  telephone 
company  to  serve  subscribers  in  border-line  territory  claimed  by  another 
company,  where  it  appears  that  the  interests  of  such  subscribers  lie  in 
the  sphere  of  the  applicant  company's  activities,  especially  where  the 
objecting  company  had  notice,  when  it  extended  its  lines  in  the  terri- 
P.U.R.1917B. 
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MONOPOLY  AND  COMPETITION— c(mHw««l. 

tory,  that  such  a  request  fer  service  might  arise.    lUi  Poy  Sippi  Teleph. 

Ck>.  (Wis.)  46U. 

MOITTH* 

Monthly  expenses  as  factor  in  working  capital,  see  Valuation,  75. 

MUKICIPALITIES. 

Apportionment  of  cost  of  installing  and  maintaining  crossings 
between  municipality  and  railroad,  see  Appobtionment,  10,  11. 

Power  of  Indiana  Commission  to  pass  upon  validity  of  municipal 
franchise,  see  Commissions,  1. 

Contract  between  city  and  railroad  as  to  cost  of  maintaining 
crossing  as  affecting  power  of  Commission  to  apportion  cost, 
see  Constitutional  Law,  10. 

Municipal  franchise  fixing  rates  as  affecting  fares  in  annexed  terri- 
tory, see  Constitutional  Law,  18,  19. 

Franchise  of  fixing  rates  as  affecting  power  of  Commission  to 
regulate  rates,  see  Constitutional  Law,  9,  12,  14-17. 

Court  decision  on  discrimination  provision  of  city  charter  as  not 
controlling  in  construction  of  subsequent  Public  Service  Law, 

see  DiSCBIMINATION,  2. 

Municipal  street  lighting  rates  fixed  in  accordance  of  cost  of  serv- 
ice,  see   DiSCBIMINATION,   5. 

liow  rate  for  water  sold  in  bulk  to  municipalities,  see  Dibcbimina- 
TION,  7. 

Low  rate  by  municipal  waterworks  to  encourage  location  of  in- 
dustries in  city,  see  Discbimination,  12. 

Discrimination  as  to  payment  of  rates  by  city  telephone  sub- 
scribers, see  DiSCBIMINATION,  23,  24. 

Furnishing  current  to  mill  through  mill  conduit  in  street  under 
permit  to  excavate  in  street,  see  Electbicitt,  1. 

Validity  of  municipal  contract  granting  franchise  to  water  com- 
pany, see  Franchises,  1-4. 

Municipal  control  over  streets,  as  affecting  power  of  Commission 
to  authorize  telephone  users  to  connect  with  an  exchange  be- 
yond the  corporate  limits,  see  Highways  and  Streets,  I. 

City  as  a  proper  party  to  a  proceeding  to  compel  railroads  to 
establish  physical  connections^  see  Pabties,  1. 

Necessity  of  city  filing  objections  and  protest  to  proposed  increase 
in  rates,  see  Pleading,  1. 

Authorizing  Commission  to  fix  street  railway  fares  as  violating 
constitutional  provision  against  operating  street  railway  with- 
out municipal  consent,  see  Rates,  6. 

Public  Utilities  Act  as  repealing  inconsistent  provisions  of  munic- 
ipal charters,  see  Rates,  8,  9. 

Power  of  state  to  authorize  administrative  Commission  to  revise 
rates  fixed  by  municipal  franchise,  see  Rates,  11. 

Power  of  city  to  regulate  rates  of  public  utilities  under  constitu- 
tional authority  to  adopt  local  or  special  laws,  see  Rates,  12. 
P.U.R.1917B. 
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Water  rates  for  munkipal  fire  protection  aervice,  see  'Rjowb,  35. 

Subecription  by  town  to  street  railway  stock  under  Haasaehusetta 
statute,  see  Security  Issues,  1. 

Railroad  depots  to  be  built  in  compliance  with  fire  ordinaaon, 
see  Sebticb,  29. 

Health  ordinances  regulating  number  of  passengers  on  street  cars, 
see  Service,  45. 

Right  of  water  utility  to  refuse  fire  protection  service  to  unin- 
corporated villages,  see  Service,  51. 

MUNIOIPAI.  PLAHT. 

Low  rate  by  municipal  waterworks  to  manufacturera,  see  Dis- 
crimination, 11-14. 

Power  of  Missouri  Commission  to  regulate  rate  of,  see  Rates,  8,  9. 

Policy  of  Missouri  Commission  as  to  interfering  with  municipal 
authorities  in  fixing  rates  for  municipal  plants,  see  Rates, 
18. 

HATUBAI.  GAS. 

Rate  of  depreciation  for  natural  gas  utility,  see  Defbeciation,  12. 

Minimum  charge  for  natural  gas,  see  Rates,  24. 

Confiscatory  rate  of  return,  see  Retubn,  25. 

Amount  of  return  for  natural  gas  utility,  see  Return,  88. 

Valuation  of  system,  see  Valuation. 

NECESSITY. 

See  Certificate  of  Convbnisncb  and  Nbcbbbitt. 

NEW  HAlffPSHIRE. 

Standards  for  telephone  service  and  for  maintenance  <ji  equipment 
and  lines,  see  Service,  47. 

NEW  YORK. 

Standards  for  installation  of  electric  servioea,  and  meters,  see 
Service,  14. 

NOISE. 

Power  of  the  Pennsylvania  Commission  to  require  railroads  to 
abate  unnecessary  smoke  and  noise  in  train   operation,   see 

COMUISSIONS,  la. 

NOTICE. 

Absence  of  provision  for  notice  and  hearing  in  headlight  law  aa 
affecting  validity  of  Commission  order  requiring  headlights, 
see  Constitutional  Law,  8. 

Sufficiency  of  notice  of  proposed  changes  in  rates  under  Pennsyl- 
vania Statute,  see  Rates,  2. 

Utility  required  to  notify  consumers  of  financial  disadvantage  of 
prepayment  meters,  see  Rates,  28. 
P.U.R.1917B. 
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Power  of  the  Pennsyhrania  Commiseion  to  require  railroads  to 
abate  unnecessary  smoke  and  noise  in  train  operation,  see 
Commissions,  la. 

OBJECTIONS. 

Necessity  of  filing  protest  to  proposed  increase  in  rates,  see  Plead- 
ing, 1. 

OCCUPIED  TEKBTTORT. 

Extension  of  service  in  occupied  territory,  see  Monopoly  and 
Competition. 

OFFICERS. 

Payment  of  exorbitant  salaries  to  officers  and  small  dividends  of 

no  concern  to  rate  payers,  see  Return,  9. 
Services  unpaid  for  not  included  in  original  cost,  see  Valuation, 

18. 

OMISSIONS. 

Allowance  for,  in  overhead  expenses,  see  Valuation,  26,  37. 

OPERATING  EXPENSES. 

Apportionment   of    operating   expenses   between    different    classes 

of  service,  see  Appobtionment. 
Method  of  ascertaining  and  items  considered,  see  Retubn,  5-21. 

OPERATION  AT  A  LOSS. 

Street  railway  required  to  operate  a  line  at  loss,  see  Sebvice,  38. 
Considered  in  valuation,  see  Valuation,  ;  20|  86,  8d,  88,  90-9^ 

OPERATORS. 

Kules  in  New  Hampshire  requiring  telephones  to  make  provision 
against  illness  of  operators,  p.  677. 

OPINION  EVIDENCE. 

Of  value  of  established  business,  see  Valuation,  03. 

ORBERS. 

Conclusiveness  of  Commissions*  orders,  see  Appeal  and  Review, 

3-6. 
Statute   making  findings   of   Commission   prima   facie   correct   on 

appeal  as  denial  of  due  process,  see  Constitutional  Law,  3. 
Validity  of  statute  restricting  right  to  a  supersedeas  on  appeal 

from  a  Commission  order,  see  Constitutional  Law,  4. 
Necessity  of  finding  rate  unreasonable  in  order  to  vacate  order  as 

to  discrimination  between  competitors,  see  Discrimination,  1. 
Burden  of  establishing  reasonableness  of  ordets,  see  Evidenoe,  3. 
Prdiminary  injunction  against  enforcement  of  Commission  order 

fixing  freight  rates,  see  Injunction,  1. 
P.U.R.1917B. 
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ORDERS — continued. 

Mandamus  against  railroad  for  failure  to  obey  Commission  order, 
see  Mandamus,  1. 

1.  Failure  of  the  Public  Service  Commission  to  file  the  statement 
of  valuation  with  the  city  recorder  as  required  by  §  10  of  the  Oregon 
Public  Utility  Act  does  not  affect  the  validity  of  an  order  increasing 
telephone  rates  above  those  fixed  by  a  municipal  franchise;  since  the 
right  to  make  the  order  did  not  depend  upon  the  filing  of  the  valuation 
statement,  and  moreover  §  75  of  the  act  provides  that  technical  omis- 
sions are  immaterial.  Woodbum  v.  Public  Service  Commission  (Or.) 
967. 

2.  A  notification  by  the  Wisconsin  Commission  to  telephone  com- 
panies, that  by  reason  of  a  stipulation  settling  a  dispute  as  to  the 
right  to  serve  certain  territory,  a  decision  on  the  merits  would  be 
unnecessary,  is  not  binding  on  the  Commission  upon  a  subsequent  appli- 
cation for  service  by  any  resident  of  a  disputed  territory.  Re  Poy 
Sippi  Teleph.  Co.   (Wis.)  489. 

OREGON. 

Failure  to  file  a  statement  of  valuation,  as  affecting  validity  of 
order  fixing  rates,  see  Orders,  1. 

OB6ANIZATIOK  EXPENSES. 

Allowance  for,  see  Valuation,  82,  82. 

ORI6INAI.  COST. 

As  measure  of  value,  see  Valuation,  3-6. 
Ascertainment  of,  see  Vai.uation^  18-21. 

OUTBOUND   PBOBUCTS. 

Coal  rate  to  manufacturers  producing  outbound  products  applied 
to  street  railw^  selling  coal,  see  Discrimination,  19. 

OVERHEAD   EXPENSES. 

Depreciation  of,  see  Depreciation,  2. 
Allowance  for,  see  Valuation,  26-42. 

OWNER. 

Single  bill  to  owner  of  buildings  supplied  from  one  service,  see 
Discrimination,  9. 

OWNERSHIP. 

Valuation  of  meters  installed  by  consumers,  see  Valuation,  52 
Valuation  of  property  not  owned  by  utility,  see  Valuation,  60. 

OWNERS   OF  EQUIPMENT. 

Reduced  rates  to  owners  of  equipment,  see  Discrimination,  10. 

PARALLEL  LINES. 

Construction    of   high-tension    lines    parallel    to   other    lines,    aee 
Electricity,  2. 
P.U.R.1917B. 
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PARTIES. 

Kiglit  of  bondholder  to  invoke  Federal  Anti-trust  Act  against  en- 
forcement of  Commission  order  authorizing  a  utility  to  pur- 
chase securities  of  a  competing  utility,  see  MoNOPOf>Y  and  Com- 
petition, 3. 

To  complaint  against  the  validity  of  statutes,  see  Statutes,  1. 

1.  A  city  commercial  club  is  a  proper  party  to  a  proceeding  to 
compel  railroads  to  establish  and  nmintain  track  connections  in  a  city 
under  the  South  Dakota  statute  (Sess.  Laws  1911;  §  38,  chap.  207). 
Gommercial  Club  v.  Oiicago,  M.  St  St.  P.  R.  Co.  (S.  D.)  983. 

PASSENGER  RATES. 

See  Rates,  25-27. 

PASSENGER  SERVICE. 

Apportionment  of  revoiuet  and  expenses  between  passenger  and 
other  special  service  on  same  car,  see  Appobtionmbnt,  1. 

PATRONS. 

See  CoNSVMEBS  and  Patrons. 

PAVEMENT  OVER  MAINS. 

AUowance  for,  in  valuation,  see  Valuatioit,  34,  43-47* 

PAYMENT. 

I.  Advance  papmen$9f  1. 
II.  Discount  for  prompt  payment,  2, 

III.  Penalties  for  failure  to  pay  promptly,  8* 

IV.  Security  and  deposit,  4. 

Discrimination  as  to  payment,  see  Discrimination,  III. 

Right  to  set  off  under  cliarge  for  service  furnished  to.  one  property  in 

proceeding  to  recover  overcharge  for  service  furnished  a  separate 

property,  see  Reparation,  1. 
Time  of   payment   considered   in   allowance   for   working  capital,   see 

Valuation,  72. 

Rules  governing  payment  of  telephone  switching  charges,  p.  377. 

/.  Advance  payments. 
Monthly  discounts  for  prompt  payment,  see  Ratks,  22. 

Rules  requiring  advance  payment  of  telephone  rentals  for  new  rural 
and  city  installations,  p.  377. 

1.  The  practice  of  collecting  minimum  bills  for  the  quarter  at  the 
fo^inning  of  the  quarter  should  be  discontinued  as  inequitable.     Pine 
Lawn  V.  West  St.  Louis  Water  k  Light  Co.  (Mo.)  679. 
P.U.R.1017B.  77 
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II,  DiscoufU  for  prompt  payment, 

2.  Allowing  a  discount  from  the  regular  monthly  rental,  where 
payment  is  made  on  or  before  a  certain  date,  is  reasonable,  as  it  tends 
to  diminish  collection  expenses  and  losses  from  unpaid  rentals,  and  to 
lighten  the  burden  upon  the  patron  who  pays  promptly.  Re  Missis- 
sippi Valley  Teleph.  Co.  (111.)  368. 

Ill,  Penalties  for  failure  to  pay  promptly, 

3.  The  Missouri  Commission  disapproved  an  electric  rate  provid- 
ing for  a  penalty  of  10  per  cent  for  failure  to  pay  monthly  bills  on  or 
before  the  10th  day  of  the  month.  Thomas  v.  Jefferson  City  Light, 
Heat,  k  P.  Co.  (Mo.)  745. 

IV.  Security  and  depoeit. 

Subscribers  deposits  considered  in  allowance  for  working  capital,  Me 
Valuation,  73. 

4.  The  Missouri  Commission  disapproved  a  rule  of  an  electric 
utility  requiring  consumers  not  property  owners  to  deposit  $5  for  resi- 
dence lighting  and  $10  for  business  lighting,  upon  which  the  utilii; 
was  required  to  pay  interest  after  one  year  at  5  per  cent,  on  the 
ground  that  the  deposits  should  not  exceed  an  estimated  bill  covering 
one  billing  period  plus  thirty  days,  and  that  interest  should  be  paid 
at  6  per  cent  per  annum,  payable  annually,  on  return  of  the  deposit, 
or  at  3  per  cent,  if  deposits  are  kept  in  a  separate  trust  fund  to  con- 
form to  the  general  order  of  t^e  Commission  on  the  subjeet.  ThomA  v. 
Jefferson  City  Light,  Heat,  &  P.  Co.  (Mo.)  746. 

PEHAI.TIE8. 

See  Fines  and  Penalties. 

PrafKSTXVANIA. 

Power  of  Commission  to  require  railroads  to  abate  unnecessary 

smoke  and  noise  in  train  operation,  see  Commissions,  la. 
Policy  of  Commission  as  to  approving  sale  of  utility's  property  for 

securities  issued  in  excess  of  the  value  of  the  property,  see 

Consolidation,  Mebgeb,  and  Sale,  1. 
Sufficiency  of  notice  of  proposed  changes  in  rates  under  Pennvyl- 

vania  statute,  tee  Rates,  2. 

PEH8IOH8. 

Payment  of  bonuses  and  pensions  to  onployees,  see  Rbtubk,  14,  16. 

PERMITS. 

Furnishing  current  to  mill  through  mill  conduit  in  street  mider 
permit  to  excavate  in  street,  see  Electbicity,  1. 
P.U.R.1917B. 
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FHTsicAi.  comnBonoN. 

Validity   of   statute   requiring  track  connectiouB   for   interchange 

of  cars  between  railroads,  see  Constitutional  Law,  6. 
City  as  proper  party  to  proceeding  to  compel  railroads  to  establiah 

physical  connections,  see  Pabties,  1. 
Physical  connection  between  railroads  generally,  see  Sbbvics,  24- 

27. 
Expense  of  connecting  track  between  railroads  as  chargeaUe  to 

capital,  see  Valuation,  63. 

PHTSIOAI.  DEPRECIATION. 

Definition  of,  see  Depbbciation,  1» 


See  Mains  and  Pipes. 

PLANT  ACCOUNT. 

Deduction  from  plant  account  of  excess  value  of  stodc  oy&  assets, 
see  Valuation,  15. 

PLEADING. 

Issues  upon  complaint  against  senriee  due  to  lack  of  faeilities,  see 
Tbial. 

1.  It  is  unnecessary  for  a  city  to  file  "objections  and  protest"  to 
a  proposed  increase  in  natural  gas  rates,  since  the  utility  has  the  bur- 
den of  establishing  the  reasonableness  of  the  increase.  Be  RichmcMid 
Light,  Heat  &  P.  Co.  (Ind.)  300. 

POWERS. 

Of  Commission,  see  CoififissiONS. 

PRELIMINARY   INJUNCTION. 

See  Injunction. 

PREPAYMENT. 

Payment  for  service  in  advance,  see  Pathsnt.  ' 

PREPAYMENT  METERS. 

See  Metebs. 

PRESENT  NEEDS. 

Investment  in  excess  of,  see  Valuation,  59. 

PRESUMPTIONS. 

See  Evidence. 

PRIVATE  BUSINESS. 

Consideration  of  profit  of,  in  passing  upon  reasonableness  of  return, 
see  Retubn,  31. 
P.U.R.1017B. 
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PRIVATE  FIRE  PROTECTION. 

Rates  for  water,  see  Rates,  33,  34. 

PROCEDURE. 

Proper  parties  to  proceeding,  see  Parties. 

Necessity  of  filing  protest  to  proposed  increase  !n  rates,  see  Plcad- 
ING,  1. 

Rules  relative  to  application  for  approval  of  electrical  service 
equipment  and  meters,  p.  435. 

Rules  relative  to  application  for  approval  of  wattheur  meters, 
p.  474. 

1.  A  complaint  against  a  utility  for  refusing  to  extend  its  con- 
junctional service  contract  to  complainant  must  be  dismissed  where 
the  utility  afterwards  canceled  that  part  of  its  rate  schedule,  since 
the  Commission  has  no  authority  to  award  damages.  Realty  Super- 
vision Co.  v.  Edison  Electric  Illuminating  Co.  (N.  Y.)  962. 

PROFITS. 

See  generally  Retubn. 

Consideration   of   profits  of   private  enterprises   in  passing  upon 

reasonableness  of  return,  see  Return,  31. 
Allowance  for  promotion  profits  in  determining  the  amounts  of 

securities  to  be  issued,  see  SECtmiTY  Issues,  2. 
Allowance  for,  in  valuation,  see  Valuation,  18. 
Allowance  for  contractor's  profit,  see  Valuation,  36,  39. 

PROMOTIOK. 

Allowance  for  promotion  profits  in  determining  the  amounts  of 
securities  to  be  issued,  see  Secubitt  Issues,  2. 

Issuance  of  stock  for  promotion  services,  see  Security  Issues, 
3.4. 

Allowance  for  promotion  expenses  in  overhead  expenses,  see  Valua- 
tion, 29-31. 

PROMPT  PAYMENT. 

Discrimination  in  rule  as  to,  see  Discrimination,  23,  24. 
Discount  for  prompt  payment,  see  Payment,  2. 
Penalty  for  failure  to  pay  promptly,  see  Payment,  3. 

PROPERTY  NOT  OWNED  BY  UTILITY. 

Valuation  of,  see  Valuation,  60. 

PROPERTY  NOT  USED  OR  USEFUI.. 

Valuation  of,  see  Valuation,  66-69. 

PROTEST. 

Necessity  of  filing  protest  to  proposed  increase  in  rates,  see  Plead- 
ing, 1. 
P.U.R.1917B. 
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PUBLIC  CONVENIENCS  AND  NE0E88IXT. 

See  Certificate  of  Conveniekob  akd  Necessity. 

PUBUC  HIGHWAYS. 

See  Highways  axd  Stbeets. 

PUBUC  UTHilTIES. 

See  Electbicity;  Gas;  Intesdbban  Railways;  Imigatiow; 
Natural  Gas;  Railroads;  Street  Railways;  Telegraphs; 
Telephones;  Water. 

See  also  Accounting;  Apportionment;  Certificate  or  Coirv»N- 
jencb  and  Necessity  ;  ComiissioNS ;  Consolidation,  Merger, 
AND  Sals;  Crossings;  Depreciation;  Discrimination; 
Franchises;  Interstate  Commerce;  Monopoly  and  Com- 
petition; Payment;  Rates;  Reparation;  Reti»n;  Secu- 
rity Issues;  Service;  Valuation;  Wires  and  Cables. 

Right  of  foreign  eorporation  to  control  domeatic  companies  by 
stock  ownership,  see  Foreign  Corporations,  1. 

1.  All  utilities  under  the  supervision  of  the  Massachusetts  Board  of 
Gas  &  Electric  Light  Commissioners  are  forbidden  to  contract  for  sup- 
plies, construction,  or  management  with*  concerns  in  which  the  utilities' 
officers  or  directors  have  a  substantial  interest  except  in  case  of  competi- 
tive bidding  or  under  exceptional  circumstances  with  the  approval  of  the 
Board.    Re  Awarding  of  Contracts  (Mass.)  397. 

PUBUC  UnUTIES  ACT. 

See  Statutes. 

PUKCHA8E  PRICE. 

Consideration  of,  in  fixing  value  for  secuiitj  issue  purposes,  tee 
Security  Issues,  6,  6. 

PURCHASING  AGENT. 

Paym^it  to  utility  that  acts  as  purdtasing  agent  and  storekeeper, 
see  Return,  12. 

QUANTITY  DISCOUNT. 

Discrimination  in  discount  for  quantity,  see  Discrimination,  26. 

QUANTITT  RATES. 

Gas  rates  graded  according  to  tjuantity,  see  Discrimination,  6. 

QUOTATIONS. 

See  Stock  Quotation  Ticker  Service. 

rahaoads. 

Review  of  order  requiring  headlights  on  locomotives,  see  Appeal 

AND  Review,  2. 
Apportionment  of  revenues  and  expenses  between  passenger  and 

special  services,  see  Apportionment,  1. 
P.U.R.1917B. 
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Apportionment  of  cott  of  installing  and  maintaining  croasings 
between  municipality  and  railroad,  see  Appobtionment,  10,  11. 

Power  of  the  Pennsylvania  Commission  to  require  railroads  to 
abate  unnecessary  smoke  and  noise  in  train  t>peration,  see 
Commissions,  la. 

Power  of  California  Commission  to  enforce  contract  to  bnfld  rail- 
road, see  Commissions,  3. 

Power  of  Commission  to  require  railroad  receiver  to  improve 
crossing,  see  Commissions,  4. 

Validity  of  statute  requiring  track  connections  for  interchange  of 
cars  between  railroads,  see  Constitutional  Law,  6. 

Depreciation  for  locomotives  giving  satisfactory  service^  tee  Ds- 

PBECIATION,  5. 

Discrimination  in  rates,  tee  Disobimination,  1,  10,  19. 

Free  telephone  service  to,  see  Disobimination,  4. 

Grant  of  exclusive  privilege  to  maintain  carriage  stand  and  baggage 
transfer,  see  Disobimination,  21. 

Transmission  line  crossing  railroad,  see  Electbioitt,  2. 

Stoppage  of  interstate  trains  to  afford  adequate  local  train  servioe 
as  undue  interference  with  interstate  commerce,  see  Inteb- 
btate  Commeboe,  2,  3. 

Regulating  headlights  as  interfering  with  interstate  commerce,  see 
Intebstate  Commebce,  4. 

Mandamus  against  railroad  for  failure  to  obey  Commission  order, 
requiring  sufficient  number  of  seats  for  passengers,  see  Man- 
damus, 1. 

Statute  fixing  maximum  railroad  fare  as  affecting  power  of  Com- 
mission to  fix  a  less  rate,  see  Rates,  5. 

Rates  for  railroads,  see  Rates  generally,  and  particularly  25-30. 

Amount  of  return  for  railroads,  see  Retubn,  39,  40. 

Amount  of  security  issues  upon  reorganization  of,  see  Seoubttt 
Issues,  8,  9. 

Power  of  Commission  to  require  railroads  to  restore  service  on 
abandoned  branch  line,  see  Sebvioe,  3-5. 

Switch  connections  to  mill  not  abutting  on  highway,  see  Sebvioe, 
16a. 

Service  by  railroads,  see  Sebvioe  generally,  and  particularly  10-35. 

Abandonment  of  railroad  service,  see  Sebvioe,  17-23. 

Physical  connection  between  railroads,  see  Sebyiob;  24-27. 

Valuation  of  system,  see  Valuation. 

Expense  of  connecting  tr^k  between  railroads  as  chargeable  to 
capital,  see  Valuation,  53. 

BATE  OF  DEPRECIATION. 

See  Depbeoiation. 

RATE  PBOCEEDUfOS. 

Consideration  of  expense  incurred  in.  In  fixing  operating  expense, 
see  Retubn,  18. 
P.U.R.1917B. 
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/.  In  general,  X,  2. 
II.  JuiHediction,  patoers,  and  duties  of  Omnmiseionf  ^-iO. 
///.  Potoer  of  sUUe,  11. 
IV.  Potoer  of  ciUes,  12. 
F.  Beasonablenessf  factors  to  "be  considered,  1^~1S. 
a.  Value  of  service,  13,  14. 
h.  Cost  of  service.  Id. 

c.  Comparison  of  rates,  lO^lSm 
VI.  Discrimination. 

VII.  Bates  of  particular  utUities,  19-^9. 
a.  Electricity,  19,  20. 

d.  Gas,  21''23. 

1,  In  general,  21,  22. 

2.  Prepaym,ent  meters,  28. 

e.  Natural  gas,  24, 

d.  Bailroads,  2(i'-^0. 

1.  Passenger  rates,  2&~4i7» 

2.  Freight  rates,  2S^^O. 

e.  street  railways,  31,  32. 

1.  In  general,  31. 

2,  Fare  zones,  32. 

f.  Water,  33-^8, 

1.  Fire  protection,  SS-Slf. 

2.  Cost  of  change  from  flat  rates  to  fneter,  80* 

3.  Minimum  hill,  37,  38. 

I.  In  general. 

Presumption  as  to  reaaonabteness  of  order  fixing  rates,  see  Appeal  and 

Review,  3,  4. 
'  Right  of  consumer  to  rate  established  by  Commission  notwithstanding. 

contract  for  a  higher  rate,  see  Constitutional  Law,  13. 
Burden  of  proof  as  to  Commission  order  fixing  rates,  see  Evidence,  3. 
Preliminary  injunction  against  statutes  and  Commission  order  fixing 

rates,  see  Injunction,  1. 
Payment  of  bills  for  service,  see  Payment. 

Necessity  of  filing  protest  to  proposed  increase  in  rates,  see  Pleading,  1. 
Amount  that  should  have  been  received  for  free  service  considered  as 

part  of  revenue  for  rate  making,  see  Retubn,  4. 

1.  Rates  increased  before  the  effective  date  of  the  Illinois  Public 
Utilities  Act  may  be  filed  after  that  date  without  getting  the  consent 
of  the  Commission,  the  statute  providing  for  reparaticm  for  excessive 
or  discriminatory  rates.  3tate  Public  Utilities  Commission  ex  rel. 
Mitchell  V.  Chicago  A  W.  T.  R.  Co.   (111.)   1046. 

2.  The  Pennsylvania  Public  Service  Company  Law  requiring  thirty 
days'  notice  to  the  Commission  and  to  the  public  of  proposed  changes  in 
tariff  schedules,  plainly  stating  the  exact  changes  to  be  made  and 
whether  an  increase  or  decrease  will  result,  is  not  complied  with  by 
P.U.R.1917B. 
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RATES — continued. 

the  filing  of  a  two-page  typewritten  folder  with  the  Commission  hj  a 
street  railway  company,  and  the  placing  of  a  copy  thereof  in  the  gen- 
eral offices  of  the  company  and  its  despatchers'  offices  in  its  various  car 
barns,  the  only  indication  in  such  notice  of  any  changes  being  a  nota- 
tion that  "increases  are  shown  in  black  typej"  it  appearing  that  there 
was,  in  fact,  na  "black  type*'  except  in  the  notitoe  filed  with  the  Com- 
mission.   Jacoby  v.  Pittsburgh  R.  Co.  (Pa.)  443. 

//.  Jurisdiction,  potcers,  and  duties  of  Com/mission, 

Procedure  in  rate  proceeding  before  Commission  as  denial  of  due  process, 

see  Constitutional  Law,  2. 
Franchise  fixing  rates  as  affecting  power  of  Commission  to  regulate 

rates,  see  Constitutional  Law,  9,  12,  14-17. 
Filing  rate  schedule  as  estopping  utility  from  denying  jurisdiction  of 

Commission,  see  Estoppel,  1. 
Failure  to  file  a  statement  of  valuation,  as  effecting  c^  validity  of  order 

fixing  rates,  see  Ordebs,  1. 
Dismissal  of  complaint  against  refusal  of  utility  to  extend  contract 

service,  see  Pbocedure,  1. 

3.  The  power  of  the  Illinois  Commission  to  fix  i:ates  for  street 
railways  in  the  city  of  Chicago  is  not  affected  by  the  constitutional  pro- 
vision (art.  4,  §  34)  authorizing  the  legislature  to  provide  local  mu- 
nicipal government  for  the  city.  State  Public  Utilities  Commission  ex 
rel.  Mitchell  v.  Chicago  &  W.  T.  R.  Co.  (111.)  1046. 

4.  On  a  complaint  against  the  reasonableness  of  street  railway  rates 
increased  before,  and  filed  after,  the  effective  date  of  the  Illinois  Public 
Utilities  Act,  the  statute  does  not  authorize  the  Commission  to  order 
a  return  to  the  old  fares  pending  a  determination  of  reasonableness; 
and  the  new  fares  may  be  collected  until  the  determination  is  made. 
State  Public  Utilities  Commission  ex  reL  Mitchell  v.  Chicago  &  W.  T.' 
R.  Co.   (111.)   1046, 

5.  The  Illinois  Maximum  Fare  Law  of  1907  fixing  the  maximum 
railroad  fare  at  2  cents  a  mile,"  enacted  pursuant  to  the  constituticmal 
provision  (art.  11,  §  12)  authorizing  the  fixing  of  maximum  rates,  and 
saved  from  repeal  by  §  41  of  the  Public  Utilitiea  Act,  does  not  prevoit 
the  Commiasion  from  fixing  a  less  rate  for  a  company  organized  under 
the  Railro^ui  Act.  State  Public  Utilities  Commission  ex  rel.  Mitchell 
V.  Chicago  &  W.  T.  R.  Co.  (lU.)   1046. 

6.  The  Illinois  Public  Utilities  Act,  authorizing  the  Commission 
to  fix  street  railway  fares,  does  not  violate  the  constitutional  provision 
(art.  11,  §  4)  that  the  legislature  may  not  grant  the  right  to  con- 
struct and  operate  a  street  railroad  within  a  municipality  without  re- 
quiring the  consent  of  the  local  authorities  having  control  of  streets. 
State  Public  Utilities  Commission  ex  rel.  Mitchell  v.  Chicago  &  W.  T. 
R.  Co.  (111.)  1046. 

7.  The  Iowa  Commission  has  power  to  establish  reasonable  max- 
imum freight  rates.    Martin  v.  Chicago,  M.  &  St.  P.  R.  Co.  (Iowa)  883. 

8.  The  Missouri  Public  Service  Commission  has  exclusive  jurisdic- 
P.U.R.1917B. 
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tion  to  regulate  the  rates  of  municipal  owned  utilities,  all  prior  statutes, 
municipal  charters,  and  ordinances  inconsistent  with  the  exercise  of  such 
powers  having  been  superseded  by  the  Public  Service  Commission  Act. 
Civic  League  v.  St.  Louis  Water  Dept.  (Mo.)  576. 

9.  The  St.  Louis  freeholders'  charter  adopted  under  constitutional 
provisions  (Mo.  Const.  1875>  §§  20-25  art.  9)  which  conferred  upon  the 
eity  exclusive  control  of  all  local  or  municipal  affairs  without  central 
interference  does  not  prevent  the  Missouri  Commission  from  regulating 
the  rates  of  its  water  plant  in  view  of  the  constitutional  provisions  re- 
quiring municipal  charters  to  be  in  harmony  with  and  subject  to  the 
laws  of  the  state  (Mo.  Const.  §§  22,  23,  art.  9),  and  providing  that  the 
general  assembly  shall  have  the  same  power  over  the  city  of  St.  Louis 
that  it  lias  over  cities  (Mo.  Const.  §  25,  art.  9),  since  the  Public  Service 
Commission  Law  conferring  exclusive  jurisdiction  upon  the  Commission 
to  regulate  rates  of  all  public  utilities  superseded  all  conflicting  laws 
and  municipal  charters  upon  the  same  subject.  Civic  I^eague  v.  St. 
Louis  Water  Dept.  (Mo.)  576. 

10.  The  record  does  not  require  a  decision  on  the  power  of  the  Com- 
mission to  establish  lower  rates  for  transportation  of  coal  used  for 
manufacturing  purposes  in  a  proceeding  by  an  electric  utility  to  secure 
the  benefit  of  the  low  rate  on  coal  used  by  it,  where  the  carrier  did  not 
attack  the  rate.  Vandalia  R.  Co.  v.  Public  Service  Commission  (Ind.) 
«79. 

///.  Power  of  state, 

11.  The  legislatures  may  confer  upon  an  administrative  Commission 
power  to  revise  telephone  rat€s  fixed  by  a  monicipal  franchise,  where 
the  municipality  has  not  been  granted  express  power  to  fix  'rates  for 
public  utilities.    Woodburn  v.  Public  Service  Conmiissioa  (Or.)  967. 

IF.  Pinner  of  cities. 

Municipal  franchise  fixing  rates  as  affecting  fares  in  annexed  terri- 
tory, see  Constitutional  Law,  18,  19. 

Provision  in  municipal  franchise  fixing  rates  for  fire  protection  as 
affecting  validity  of  franchise,  see  Fbanchises,  4. 

12.  A  constitutional  provision  granting  municipalities  power  to  en- 
act and  amend  their  charters,  and  adopt  local  or  special  laws,  does  not 
confer  power  to  regulate  rates  of  public  utilities;  since  the  right  to 
regulate  rates  is  a  matter  oi  general  concern,  and  does  not  pertain 
solely  to  local  municipal  affairs.  Woodburn  v.  Public  Service  Com- 
mission (Or.)  967. 

F.  Beasonahlenesa ;  factors  to  he  considered. 

Consideration  of  return  as  a  whole  in  fixing  rates,  see  Returx,  23,  24. 

a.  Value  of  service, 

18.  Necessary  revenue  cannot  be  procured  through  the  medium  of 
P.U.R.1917B. 
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rates  unfair  to  the  consumers.     Re  Riefamond  Light,  Heat  k  P.  Ck>. 

(Ind.)  300. 

14.  Gas  rates  should  not  be  more  than  the  reasonable  value  of  the 
services.    Murchie  y.  St.  Croix  Gaslight  Co.  (Me.)  384. 

d.  Co9t  of  service. 

Rates  below  cost  of  service  for  manufacturing  purposes  when  higher 
rate  is  charged  for  general  use  as  denial  of  constitutional  right,  sea 
Constitutional  Law,  6. 

Municipal  street  lighting  rates  fixed  in  accordance  of  coat  of  service,  see 
Discrimination,  5. 

16.  That  gas  has  been  sold  for  fuel  at  less  than  cost  should  not  be 
given  too  great  a  prominence  in  fixing  a  rate  for  all  uses,  where  the 
increased  use  for  fuel  has  effeoted  some  reduction  in  the  average  cost 
of  production.    Murchie  v.  St.  Croix  Gaslight  Co.  (Me.)  384. 

e.  Compari9on  of  rates, 

16.  In  determining  the  reasonableness  of  freight  rates,  the  Iowa  Com- 
mission is  required  to  consider  the  rates  in  the  state  and  the  rates  in 
other  states.    Martin  v.  Chicago,  M.  A  St.  P.  R.  Co.  (Iowa)  883. 

17.  In  deciding  whether  gas  rates  for  a  city  in  the  United  States  are 
sufficiently  high,  rates  of  the  same  company  in  an  adjacent  city  in 
Canada  cannot  be  considered.  Murchie  v.  St.  Croix  Gaslight  Co,  (Me.) 
884. 

18.  The  preparation  of  an  equitable  achtdule  of  rates  for  a  munici- 
pal plant  devolves  primarily  upon  the  mimicipality  and  H  confided  to 
its  judgment  and  discretion,  with  which  the  Missouri  Commission  will 
not  interfere  except  where  the  state  law  has  not  been  observed.  Civic 
League  v.  St.  Louis  Water  Dept.  (Mo.)  576. 

VI*  DhwrinUnation. 
Discrimination  in  rates,  see  Discbimi nation,  I. 

VII.  Bates  of  paHkmlar  utiUties. 

a.  Electricity. 

Discussion  of  factors  to  be   considered   in   making  new   electric 
rate  schedules,  p.  172. 

19.  Although  the  Illinois  (Commission  favors  the  block  form  of  rates 
for  residential  and  comrnercial  consumers,  a  utility  was  permitted,  if 
it  desired,  to  file  alternative  schedules  of  electric  rates  of  theoretical 
maximum  demand  form,  equivalent  to  those  set  forth  in  the  order,  pro- 
vided  that  such  alternative  schedules  carried  no  increases.  Lincoln  v. 
Lincoln  Water  k  Light  Co.  (III.)  1. 

20.  In  prescribing  a  schedule  of  electric  rates  a  uniform  minimum 
monthly  charge  was  fixed  in  preference  to  a  theoretical  sliding  scale 
P.U.R.1917B. 
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minimum  based  on  the  individual  maximum  demand.    Lincoln  v.  Lincoln 
Water  A  Ught  Co.  (111.)  1. 

h.  Gmb. 

!•    /ft  0i6tU!IHli« 

21.  A  gas  utility  wae  authorized  to  sell  its  surplus  product  at  10 
cents  per  thousand  cubic  feet  to  a  customer  taking  the  entire  surplus  and 
demanding  nothing  more,. it  appearing  that  the  gas  was  produced  as  a 
by-product  in  the  manufacture  of  coke,  and  that  the  surplus  would  other- 
wise be  wasted.    Re  Citizens  Gas  Co.  (Ind.)  791. 

22.  The  Illinois  CommiBsion  approved  an  agreement  between  the 
utility  and  a  number  of  municipalities  served  by  it  fixing  a  reduced 
schedule  of  gas  rates  to  take  effect  January  1,  1917,  providing  for  a 
minimum  bill  of  50  cents  per  month  and  10  per  cent  discount  for 
prompt  payment.    Winnetka  v.  North  Shore  Gas  Co.   (111.)  793. 

2.  Prepayment  meters. 

23.  Upon  authorizing  a  gas  utility  to  install  prepayment  meters 
upon  the  request  of  consumers,  and  to  charge  the  net  rate  provided  in 
its  schedule  for  the  first  1,000  cubic  feet,  the  Illinois  Commission  re- 
quired the  utility  to  distribute  eacli  month  for  a  period  of  one  year 
to  all  prepayment  consumers  of  more  than  1,000  cubic  feet  of  gas  per 
month,  a  printed  circular  showing  the  financial  disadvantages  of  prepay- 
ment gas  meters.    Winnetka  v.  North  Shore  Gas  Co.  (111.)  793. 

c.  Natural  gas, 

24.  An  increase  from  50  cents  to  $1  per  month  in  the  minimum 
charge  for  natural  gas  furnished  from  a  common  plant  through  one 
common  system  of  pipage  is  reasonable  where  the  operating  cost  of 
supplying  each  consumer,  based  upon  the  expense  of  operating  and 
maintaining  the  property  as  a  whole,  is  $12.39  per  annum,  and  the 
fixed  charges  for  the  same  period  amount  to  $30.28.  Galeton  v.  Potter 
Gas  Co.  (Pa.)  464. 

d.  Railroads, 

1,  Passenger  rates. 

25.  The  mere  fact  that  the  situation  of  a  place  renders  access  of 
commuters  to  rapid  transit  lines  difficult  does  not  justify  a  lower  rate 
or  a  form  of  commutation  different  from  that  in  force  on  other  parts 
of  the  line.    Taxpayers'  Alliance  v.  New  York  C.  R.  Co.  (N.  Y.)  964. 

26.  A  railroad  company  should  not  be  required  to  make  commuta- 
tion tickets  good  for  sixty  days  instead  of  thirty,  since  such  a  rule 
would  take  the  service  out  of  ^he  commutation  class.  Taxpayers' 
Alliance  v.  New  York  C.  R.  Co.  (N.  Y.)  964. 

P.U.R.19nB. 
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27.  A  railroad  company  should  not  be  required  to  issue  commuta- 
tion tickets  good  for  thirty  days  from  day  of  purchase,  where  the 
general  practice  is  to  issue  commutation  for  calendar  months  only,  and 
the  shortness  of  the  distance  traveled  makes  quick  identification  of  the 
commutation  cards  necessary.  Taxpayers'  Alliance  y.  New  Yoric  C.  R. 
Co.  (N.  Y.)  964. 

2,  Freight  rates. 

Lowest  freight  rates  for  same  service  presumed  reasonable,  see  SvUMUfca^ 

2. 
Consideration  of  return  as  a  whole  in  fixing  rates  for  particula^^  class  of 

freight,  see  Return,  23. 

Abstract  of  cases  dealing  with  freight  rates,  Appendix,  p.  1098. 

28.  Tlie  minimum  charge  for  any  carload  movement  should  be  at 
least  sliglitly  in  excess  of  the  industrial  switching  rates.  Martin  v. 
Chicago,  M.  A  St.  P.  R.  Co.  (Iowa)  883. 

29.  While  the  use  of  larger  capacity  cars  resulted  in  increased  per 
car  earnings  for  the  railroad,  consideration  was  also  given  to  the  fact 
that  the  greater  weight  of  the  large  cars  required  increased  power  to 
haul  them  and  resulted  in  greater  wear  and  tear  on  track  and  specials, 
in  passing  upon  reasonableness  of  existing  freight  rates.  Grand  Rapids 
Live  Stock  Co.  v.  Pere  Marquette  R.  Co.   (Mich.)   310. 

30.  A  Commission  order  requiring  railroads  to  give  an'  electric  util- 
ity, furnishing  electricity  for  lighting  and  power  purposes,  the  benefit 
of  the  manufacturers'  rate  for  transporting  coal  on  that  portion  of  coal 
used  by  it  in  generating  electric  current  furnished  to  its  factory  patrons 
for  power  purposes  as  shown  by  electric  meters  installed  at  the  facto- 
ries, will  not  be  set  aside  by  the  appellate  court  as  being  unreasonable 
and  impracticable  because  it  imposes  upon  the  railroads  the  d^uty  of  in- 
specting the  meters  in  factories  entitled  to  the  low  rate,  and  involves 
a  complex  method  of  ascertaining  the  amount  of  coal  used  to  produce 
the  current,  where  there  was  evidence  upon  which  the  trial  court  based 
its  findings  sustaining  the  order  that  the  amount  of  coal  consumed  in 
producing  the  current  furnished  the  factories  could  be  ascertained  with 
accuracy  by  the  use  of  electric  meters.  Vandalia  R.  Co.  v.  Public 
Service  Commission  (Ind.)  879. 

e.  Street  railways, 

1.  /ft  general, 

31.  No  fixed  standard  can  be  applied  in  establishing  street  rail- 
way fares,  since  the  factors  that  must  be  taken  into  consideration  are 
so  numerous  and  varied  that  it  is  necessary  to  judge  each  particular 
case  upon  its  individual  merits.      Re  Grafton  (Mass.)  406. 

2.  Fare  zones, 

32.  Inequality  in  fare  zones  on  street  railway  lines  radiating  from  a 
P.U.R.1917B. 
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common  center  is  not  conclusive  that  the  rates  are  unreasonable,  since 
street  car  fares  are  not  fixed  strictly  on  a  mileage  basis,  but  are  in- 
fluenced by  other  factors,  such  as  the  location  of  centers  of  population, 
town  and  city  boundary  lines,  and  density  of  traffic.  Re  Qrafton  (Mass.) 
406. 

/.  Water, 

JE.  Fire  protection. 

83.  A  service  charge  in  proportion  to  the  size  of  the  service  pipe 
should  be  made  for  private  fire  protection  where  consumers  have  in- 
stalled and  own  their  individual  fire-protection  apparatus.  Lincoln  v. 
Lincoln  Water  &  Light  Co.   (111.)   1. 

34.  Rates  for  private  fire-protection  service,  where  the  lines  are 
installed  by  the  utility,  should  be  similar  to  those  fixed  for  extensions 
and  additions  to  the  municipal  service,  with  the  proviso  that  the  con- 
sumer agree  to  pay  the  established  rate  for  a  predetermined  period, 
or  should  possibly  be  a  combination  of  seihrice  and  footage  rates.  Lin- 
coln V.  Lincoln  Water  &  Light  Co.  (111.)  1. 

35.  Municipal  fire-protection  service  is  so  different  in  character  from 
other  water  service  that  it  should  be  considered  differently,  and  bear 
its  just  proportion  of  the  cost  of  operation  and  maintenance,  and  in 
addition  pay  a  reasonable  return  upon  the  value  of  the  property  em- 
ployed in  such  service.    Re  City  Water  Co.  (Mo.)  624. 


9.  Cost  of  change  from  flat  rates  to  meter. 

36.  A  charge  of  li  cents  per  thousand  gallons,  net,  was  held  to  be 
compensatory  to  a  water  company  for  the  additional  expenses  caused 
by  the  establishment  of  meters  water  service,  in  a  village.  Re  Heisen 
(111.)    644. 

^.  Minimum  bOf. 

37.  A  minimum  bill  of  $1  per  month  for  i  Inch  water  meters  for 
residences  is  reasonable,  in  the  absence  of  exact  information  as  to 
the  cost  of  the  service,  although  the  prevailing  average  is  about  60 
cents  a  month,  it  appearing  that  the  company's  customers  are  scattered 
over  a  considerable  territory.  Pine  Lawn  v.  West  St.  Louis  Water  k 
Light  Co.  (Mo.)  679. 

38.  Minimum  bills  of  a  water  company  were  fixed  at  50  cents  pnr 
month  for  f-inch  services  or  smaller,  $1  per  month  for  f-inch  and 
1-inch  services,  and  $2  per  month  for  l^-inch  and  larger  services;  ex- 
cept that  for  a  few  special  cases  of  water  meters  of  4-inch  size  and 
larger,  the  minimum  monthly  bill  was  required  to  be  commensurate 
with  the  cost  of  the  meter  plus. its  installation.  linooln  v.  Lincoln 
Water  ft  Light  Co.  (111.)  1. 

P.U.R.1917B. 
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1.  The  Illinois  Commission  will  not  sanction  the  acquisition  of 
large  tracts  of  land  by  a  public  utility  unless  it  is  clearly  shown  that 
its  definite  needs  require  the  use  of  such  property  within  a  reasonable 
time.     Re  Illinois  Terminal  R.  Co.  (111.)  494. 

2.  The  Illinois  Commission  authorized  a  terminal  railroad  company 
to  acquire  certain  tracts  of  land  for  proposed  increased  facilities  upon 
condition  that  within  two  years  it  should  show  definite  plans  for  the 
occupancy  by  such  railroad  structures  as  would  provide  for  the  business 
that  might  reasonably  be  expected  because  of  the  improvements,  and  to 
dispose  of  any  surplus  land  at  a  price  to  be  approved  by  the  Commis- 
sion, upon  failure  to  show  a  need  for  the  lands.  Re  Illinois  Terminal  R. 
Co.  (111.)  494. 

RECEIVEIUI. 

Power  of  Missouri  Commission  to  require  railroad  receiver  to  im- 
prove a  crossing,  see  Cokmissions,  4. 

Valuation  of  property  taken  over  from  purchaser  at  receiver's  sale, 
see  Valuation,  25. 

RECONNECTINO  CHARGE. 

See  Service,  12. 

RECONSTRUCTION. 

See  Repaibs  and  Replacements. 

RECORDS. 

Ascertainment  of  reproduction  cost  in  Uie  absence  of  records,  Me 
Valuation,  22. 

Rules  in  New  Hampshire  requiring  telephones  to  keep  records  of 
all  complaints  or  irregularities  in  service,  p.  678. 

REDUCED  RATES. 

As  discrimination,  see  DiscRiMiNATioir. 

REMEDIES. 

By  appeal,  see  Appeal  and  Review. 
See  also  Injunction;  Mandamus. 

RENTAI.. 

Rental  of  telephone  instruments,  see  RxTumir,  13. 

REORGANIZATION. 

Amount  of  security  issues  up<Mi  reorganizatioii,  see  Sboubitt  l8« 

SUES,  8,  9. 

REPAIRS  AND  REPLACEMENTS. 

Depreciation  offset  by  repairs  and  reconstruction,  see  DEnoBciATKnt, 
6. 
P.U.R.1917B. 
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HEPAIRS  AND  REPLACEMENTS— oon^tnuetf. 

Allowance  for  replacing  pavement  over  mains,  see  Valuation,  43- 

47. 
Materials  and  supplies  for,  as  element  of  working  capital,   see 

Valuation,  71. 

REPARATION. 

1.  An  undercharge  for  electricity  furnished  to  one  property  cannot 
be  imposed  as  a  set-off  in  a  proceeding  to  recover  an  overcharge  for 
service  furnished  a  separate  and  distinct  property,  although  both  prem- 
ises are  occupied  by  the  same  person.  Whitcomb  v.  Duquesne  Light  Co. 
(Pa.)  979. 

REPUkOEMEHTS. 

See  Rkpaibs  and  Rbplacsmcivts. 

REPRODUCTION  COST. 

As  measure  of  value,  see  Valuation,  7. 
Ascertainment  of,  see  Valuation,  22,  23. 

REPRODUCTION  COST  USSS  DEPRECIATION. 

Allowance  for  depreciation  of  overhead  charges,  see  Dkpbboxation, 

2. 
Allowance  for  depreciation  of  labor  entering  into  construction  of 

property,  see  Dbprediation,  3. 
*As  measure  of  value,  see  Valuation,  8,  9. 
Ascertainment  of,  see  Valuation,  24,  25. 

RESERVE. 

Inability  to  provide  for  a  depreciation  reserve,  see  Valuation, 

20. 
Valuation  of  water  right  on  theory  it  is  a  reserve,  see  Valuation, 

99. 

RESIDENCE  LIGHTING. 

Residence  and  commercial  lighting  to  be  separately  classified,  see 
Discbimination,  17. 

RESIDENCE  RATES. 

Combined  with  business  rate  for  telephone,  see  Discbimination, 
20. 

RETURN. 

/.  In  general,  i— 4. 
II.  Operating  expenses,  5-v9i. 
a.  In  general,  5-^9. 
h.  Salaries  and  services,  9. 
e.  Supervisitm  expenses,  10^13* 
d.  Bonus  to  employees,  14,  15. 
P.U.R.1917B. 
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e.  Bond  discount  and  interest,  10,  17* 

/.  Con%m,ission  expenses,  18. 

g.  Vncollectable  accounts,  19. 

h.  Miscellaneous  expenditures,  20,  21. 
III.  Reasonableness  of  return,  22-^5. 

a.  In  general,  22. 

h.  Return  as  a  whole,  23,  24. 

c.  ConHscation,  2l^2S. 

1.  In  general,  25,  26. 

2.  Distinction  between  confiscation  and  %tnreasona'bli0» 

ness,  27,  2S. 

d.  Factors  to  be  considered,  29^-36. 

1.  Interest  rate,  29,  30. 

2.  Profits  in  private  enterprises,  31. 

3.  Value  of  service,  32. 

4.  Efficiency  of  management,  53—35. 
IV.  Reasonableness  of  particular  amounts,  SO-^S. 

a.  Electricity,  36,  37. 

b.  Natural  gas,  38. 

c.  Railroads,  39,  40. 

d.  Telephones,  41. 

e.  Water,  42-^6. 

I.  In  general. 

Return  affecting  allowance  for  going  value,  see  Valuation,  20,  85,  86, 

88,  90-92. 
Consideration  of  bond  discount  on  question  of  return,  see  Vaujatsos, 

49. 

1.  The  fair  return  to  which  a  utilitj  is  entitled  is  that  part  of  the 
operating  revenue  which  remains  after  operating  expenses,  including 
a  reasonable  allowance  for  depreciation,  have  been  met.  Murchie  t. 
St.  Croix  Gaslight  Co.  (Me.)  384. 

2.  The  term  "fair  return"  upon  the  present  fair  value  of  the  prop- 
erties of  a  public  utility  in  use  and  useful,  as  used  by  the  Colorado 
Commission,  includes  a  return  in  excess  of  reasonable  operating  ex- 
penses by  an  amount  sufficient  to  care  for  a  reasc»able  annual  require- 
ment for  depreciation,  and  to  provide  for  a  reasonable  surplus.  Re 
Mountain  States  Teleph.  &  Teleg.  Co.  (Colo.)  198. 

3.  In  determining  the  return  to  which  a  public  utility  is  entitled^ 
there  should  be  no  confusion  between  a  fair  return  upon  the  rahie  of. 
the  property  and  a  return  to  the  stockholders;  since  a  public  utility 
may  pay  to  its  stockholders  dividends  in  any  sum  desired  so  long  as  it 
is  permitted  to  earn  only  a  fair  rate  ol  return  upon  the  values  of  its 
properties  in  use  and  useful,  care  properly  for  its  depreciation  reserve, 
and  maintain  the  property  so  as  to  give  adequate  serviee.  Re  Mountain 
States  Teleph.  &  Teleg.  Co.  (Colo.)   198. 

4.  The  amount  which  should  have  been  charged  for  ttte 
P.U.R.1917B. 
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should  be  considered  as  part  of  tiie  revenue  of  a  public  utility  for  rate 

making.    Re  Mountain  States  Telepb.  &  Teleg.  Go.  (Colo.)  198. 

II.  Operating  expenaeB* 

a.  In  general. 

Apportionment  of  operating  expenses  between  different  classes  of  serv- 
ice, see  Appobtionment. 

Items  and  expenses  chargeable  to  capital,  see  VAruATioif,  52-54. 

Operating  expenses  as  element  of  working  capital,  see  Valuation,  76, 
76. 

5.  A  proper  determination  of  fair  normal  operating  expenses  is 
not  to  be  had  merely  by  the  averaging  of  similar  past  expenses  over 
a  long  period  of  years;  or  by  taking  averages  for  the  last  two  years 
where  prices  are  increasing  and  at  the  same  time  taking  averages  for 
a  period  of  five  years  past,  in  order  to  gain  advantage  of  high  operat- 
ing cost;  or  by  assuming  the  latest  years*  abnormally  high  prices;  but 
by  observing  the  trend  of  each  separate  group  of  expenses  fr^m  data 
submitted  in  the  records.    Lincoln  v.  Lincoln  Water  &  Light  Co.  (III.)  1. 

6.  Expense  incurred  in  an  effort  to  secure  a  franchise,  although 
unsuccessful,  should  not  be  charged  to  the  operating  account  in  deter- 
mining the  reasonableness  of  the  return.  Lincoln  v.  Lincoln  Water  & 
Light  Co.  (111.)  1. 

7.  Expenditures  for  property  of  an  electric  company  such  as  wires, 
poles,  anchors,  crossarms,  valves,  insulators,  rheostats,  belting,  trans- 
formers, etc.,  included  in  the  inventory  in  a  rate  valuation  cannot  be 
allowed  as  part  of  the  normal  operating  expenses  of  the  company  in 
determining  the  reasonableness  of  the  return.  Lincoln  v.  Lincoln  Water 
&  Light  Co.  (111.)  1. 

8.  Savings  effected  through  joint  operation  of  electric  and  gas 
plants  cannot  be  considered  and  allowed  as  additional  operating  ex- 
penses upon  the  theory  that  the  plants  are  valued  separately  and  that 
the  operating  expenses  should  be  allowed  in  amount  sufficient  to  oper- 
ate the  plants  separately.  Thomas  v.  Jefferson  City  Lights  Heat,  &  P. 
Co.  (Mo.)  745. 

h.  Salaries  and  services, 

9.  That  a  utility  pays  its  officers  exorbitant  salaries  out  of  the 
rates  it  is  authorized  to  charge,  and  pays  only  small  dividends  on  the 
value  of  its  plant,  is  a  matter  of  no  concern  to  the  rate  payers.  Coeur 
D'Alene  v.  Public  Utilities  Commission   (Idaho)  348. 

o.  Supervision  expenses. 

10.  A  portion  of  managerial  and  supervisory  services,  sufficient  to 
represent  an  amount  chargeable  to  and  allowed  as  overhead  expenses 
in  the  capital  accoimt,  should  be  deducted  from  operating  expenses  in 
P.U.R.1917B.  78 
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dAtermining  whether  the  company  is  receiving  a  fair  rate  of  return. 

Lincoln  ▼.  Lincoln  Water  k  Light  Co.  (111.)  1. 

11.  An  allowance  of  $2,000  was  held  ample  for  mere  operating 
services  rendered  by  a  holding  company  to  an  operating  company  senr- 
ing  a  city  of  10,000  inhabitants,  especially  where  the  operation  and 
management  are  not  of  such  a  superior  character  as  to  warrant  large 
service  fees.    Lincoln  v.  Lincoln  Water  &  light  Co.  (111.)  1. 

12.  The  contractual  relation  between  two  utilities  such  as  that 
between  the  Mountain  States  Telephone  k  Telegraph  Company  and  the 
Western  Electric  Company,  whereby  one  acts  as  the  purchasing  agent 
and  storekeeper  of  the  other,  should  not  be  disturbed  where  it  does 
not  impose  an  undue  burden  upon  the  public,  but  results  in  a  reduc- 
tion of  operating  costs,  and  brings  about  the  standardization  of  equip- 
ment.   Re  Mountain  States  Teleph.  k  Teleg.  Co.  (Colo.)   198. 

13.  The  payment  by  the  Mountain  States  Telephone  k  Telegraph 
Company  of  4^  per  cent  of  its  gross  receipts  to  the  American  Tele- 
phone k  Telegraph  Company  for  the  lease  or  rental  of  the  vital  parts 
of  its  telephone  instruments,  and  for  engineering,  accounting,  legal, 
traffic,  and  financial  services,  was  held  reasonable;  but  of  this  amount 
the  Colorado  Commission  determined  that  30  per  cent  should  be  charged 
to  the  operating  account.  Re  Mountain  States  Teleph.  k  Teleg.  Co. 
(Colo.)  198. 

d.  Bonus  to  employees, 

14.  A  public  utility  should  be  commended  for  its  foresight  in  pro- 
viding a  surplus  which  enables  it  to  pay  a  bonus  to  employees  on  ac- 
count of  the  high  cost  of  living.  Re  Mountain  States  Teleph.  k  Teleg. 
Co.  (Colo.)  198. 

15.  An  appropriation  from  the  surplus  of  a  telephone  company  as  a 
reserve  for  the  payment  of  pensions  and  sick  and  accident  benefits  to 
its  employees,  without  assessment,  abatement  of  wages,  or  contrib- 
tion  on  their  part,  is  in  accord  with  the  laws  of  Colorado  governing 
workmen's  compensation.  Re  Mountain  States  Teleph.  k  Teleg.  Co. 
(Colo.)  198. 

e.  Bond  discount  and  interest. 

16.  No  allowance  should  be  made,  in  estimating  operating  expenses 
in  a  rate  case,  for  the  amount  necessary  to  be  set  aside  out  of  the  earn- 
ings of  a  utility  for  the  amortization  of  bond  discount.  Re  City  Water 
Co.  (Mo.)  624. 

17.  In  ascertaining  the  cost  to  or  expense  incurred  by  a  railroad  car- 
rier in  handling  a  particular  class  of  traffic,  interest  on  bonds  and  taxes 
should  not  be  included  in  the  estimate,  but  they  are  matters  to  be  con- 
sidered in  determining  whether  the  rate  to  be  enforced  provides  a  rea- 
sonable or  fair  compensation.  State  ex  rel.  Railroad  Comra.  v.  Florida 
East  Coast  R.  Co.  (Fla.)  1023. 

P.U.R.1917B. 
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/.  Comtnission  expenses, 

18.  A  public  utility  will  not,  in  a  rate  proceeding,  be  allowed  a 
sufficient  sum  in  operating  expenses  to  amortize  Commission  procedure 
expenses,  where  it  appears  that  excessive  rates  have  been  collected 
since  the  date  of  the  complaint,  sufficient  to  more  than  equalize  pro- 
cedure expenses.    Lincoln  v.  Lincoln  Water  k  Light  Co.  (111.)  1. 

g.  UncoHectable  accounts, 

19.  Bad  debts  are  a  proper  charge  to  operating  expenses.  Lincoln 
▼.  Lincoln  Water  k  Light  Co.  (111.)  1. 

h.  Miscellaneous  expenditures, 

20.  A  surplus  to  take  care  of  extraordinary  emergencies,  such  as 
damages  caused  by  tornadoes,  heavy  wind  storms,  fires,  etc.,  was  held 
unnecessary  for  a  telephone  company  operating  in  Colorado,  although  it 
was  declared  that,  within  reasonable  bounds,  the  public  utility  should 
be  permitted  to  lay  aside  a  surplus.  Re  Mountain  States  Teleph.  & 
Teleg.  Co.  (Colo.)  198. 

21.  In  estimating  operating  expenses  in  a  rate  case  a  plentiful  al- 
lowance should  be  made  to  reimburse  the  company  for  unusual  expen- 
ditures which,  although  impossible  of  prediction  on  past  performance, 
nevertheless  are  certain  to  occur  in  one  shape  or  another  each  year. 
Lincoln  v.  Lincoln  Water  k  light  Co.  (111.)  1. 

Ill,  Beasonahleness  of  return, 

a.  In  general. 

Allowance  in  valuation  for  risk  of  the  enterprise,  see  Valuation,  83. 

Discussion  of  risk  in  determining  reasonableness  of  return,  p.  130. 

22.  In  the  event  that  an  investment  in  the  property  of  a  public 
utility  has  not  been  extravagant,  wasteful,  or  dishonest,  and  that  its 
operating  expenses  are  reasonable,  and  the  management  of  its  affairs 
is  economical,  it  should  earn  a  fair  return  upon  the  present  fair  value 
of  its  properties  in  use  and  useful,  exclusive  of  reasonable  operating 
expenses,  a  proper  annual  depreciation  requirement,  and  a  reasonable 
surplus  to  be  under  the  careful  scrutiny  of  the  Commission,  due  con- 
sideration being  given  to  the  value  of  the  service  and  the  proper  develop- 
ment of  the  utility.  Re  Mountain  States  Teleph.  k  Teleg.  Co.  (Colo.) 
198. 

h.  Return  as  a  whole, 

23.  In  considering  the  reasonableness  of  a  rate  fixed  by  the  Railroad 
Commissioners  for  the  transportation  of  any  particular  class  of  freight, 
the  question  is  whether  the  entire  revenue  produced  from  the  particular 
traffic  affords  a  substantial  income  for  the  service  over  the  cost  of 
P.U.R.1917B. 
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rendering  it.    State  ex  rel.  Railroad  Comrs.  v.  Florida  East  Coast  R.* 

Co.  (Fla.)  1023. 

24.  The  rules,  regulations,  and  practices  of  a  telephone  company 
are  before  a  Commission  for  future  adjustment,  as  well  as  the  reason- 
ableness of  one  or  more  rates  in  any  one  or  more  communities  for  any 
one  or  more  classes  of  telephone  service,  although  an  investigation  on 
motion  of  the  Commission  of  the  property  of  the  company  in  the  entire 
state  for  the  purpose  of  determining  the  reasonableness  of  rates  and 
service  shows  that  no  order  should  be  made  reducing  generally  the  rates 
of  the  company  within  the  state.  Re  Moimtain  States  Teleph.  &  Tel^. 
Co.  (Colo.)  198. 

0.  Confiscation*       ^ 
1,  In  general, 

26.  A  return  of  IJ  per  cent  for  a  natural  gas  company  is  confisca- 
tory.   Re  Richmond  Light,  Heat  &  P.  Co.  (Ind.)  300. 

26.  An  electric  rate  ordinance  reducing  existing  rates  nearly  one 
third  is  confiscatory,  and  consequently  invalid,  where  the  present  in- 
come of  the  company  is  less  than  6  per  cent  upon  the  value  of  its  plant. 
Garden  City  v.  Garden  City  Teleph.  Light  &  Mfg.  Co.    (Fed.)    779. 

2,  Distinction  between  confiscation  and  uni*easonablenes8. 

Discussion  as  to  discretion  between  veasonableness  and  confiscation 
in  determining  rate  of  return,  p.  127. 

27.  A  difference  exists  between  a  rate  of  return  which  a  court  might 
determine  not  to  be  confiscatory,  and  a  rate  of  return  which  will  at  all 
times  permit  a  public  utility  to  render  adequate  service  and  secure  the 
proper  funds  with  which  to  make  improvements  and  extensions  which 
the  interest  of  the  public  will  from  time  to  time  demand.  Re  Mountain 
States  Teleph.  &  Teleg.  Co.  (Colo.)  198. 

28.  There  is  a  distinction  between  a  proposition  that  a  rate  is  con- 
fiscatory and  one  that  it  is  in  violation  of  statute  because  not  paying 
8  per  cent  of  the  amount  of  actual  cash  invested,  since  one  would  be 
loth  to  invest  his  capital  and  take  the  perils  of  loss  of  it  if,  in  case 
of  success,  he  could  get  only  a  barely  nonconfiscatory  rate.  Garden 
City  V.  Garden  City  Teleph.  Light,  &  Mfg.  Co.   (Fed.)   779. 

d.  Factors  to  he  considered, 

1,  Interest  rate. 

Discussion  of  interest  as  factor  in  determining  reasonableness  of  re- 
turn, p.  128. 

29.  Evidence  of  the  legal  rate  of  interest  in  the  state  in  which  a 
utility  is  operating  should  be  considered  on  the  question  of  the  reason-, 
ableness  of  the  return,  but  it  is  not  controlling.  Re  Mountain  States 
Teleph.  &  Telc^.  Co.  (Colo.)  198. 

30.  Rates  should  fee  sufficient  to  yield  dividends  that  will  attract 
P.U.R.1917B. 
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others  to  invest  in  similar  enterprises;  and,  to  accomplish  sudi  object, 
stoclcholders  should  receive  a  return  substantially  higher  than  that 
paid  for  money  loaned  through  bonds  or  otherwise,  to  the  same  or. an 
equally  strong  corporation,  because  the  stockholder  is  responsible  for 
the  management  aod  the  last  to  participate  in  the  earnings.  Murchie 
V.  St.  Croix  Gaslight  Co.  (Me.)  384. 

"it 

2,  Profits  in  private  enterprises. 

31.  Evidence  of  the  profits  of  private  industries  is  immaterial  on 
the  question  of  reasonableness  of  the  return  of  a  public  utility,  since 
they  operate  under  entirely  different  conditions.  Re  Mountain  States 
Teleph.  &  Teleg.  Co.  (Colo.)  198. 

3.  Value  of  service. 

Discussion  of  general  rule  as  to  reasonableness  and  limitation  as  to 
value  of  service,  p.  127. 

32.  A  utility  will  not  be  allowed  to  charge  a  rate  producing  a 
theoretically  adequate  return  if  such  a  rate  materially  exceeds  the 
value  of  the  service.    Re  Heisen  ( 111. )  644. 

4.  Efflciettcy  of  nhanagement. 

33.  The  Illinois  Commission's  judgment  as  to  a  utility's  past  and 
present  efficiency  of  operation  and  management  is  reflected  in  the  rate 
of  return  fixed  in  a  rate  proceeding.  Lincoln  v.  Lincoln  Water  &  Light 
Co.  (111.)  1. 

34.  Honest,  economical,  and  efficient  administration  of  the  affairs  of 
a  public  utility  should  be  commended  by  a  regulatory  board,  and  should 
be  considered  in  deciding  the  amount  of  a  fair  rate  of  return  upon  its 
property;  since  to  hold  otherwise  would  be  but  to  penalize  economical, 
efficient,  and  honest  management,  and  encourage  extravagance  and  lax 
methods  in  the  management  of  public  utility  affairs.  Re  Mountain 
States  Teleph.  &  Teleg.  Co.  (Colo.)  198. 

35.  A  utility  is  entitled  upon  a  readjustment  of  rates  to  an  in- 
crease in  the  rate  of  return  fixed  in  an  initial  rate  investigation,  if  it 
is  able  to  show  marked  savings  due  directly  to  efficiency  of  operation 
and  management,  provided  it  exhibits  a  willingness  to  share  its  sav- 
ings with  its  consumers  by  making  future  rate  reductions  from  time 
to  time.    Lincoln  v.  Lincoln  Water  &  Liglit  Co.  (111.)  1. 

IV.  Reasonableness  of  particular  amounts, 

a.  Electricity. 

36.  Electric  rates  may  be  reduced  where  the  revenues  will  produce 
a  return  of  at  least  7  per  cent  after  the  payment  of  operating  eocpenaea 
and  4  per  cent  for  depreciation,  surplus,  and  contingencies.  Thomas 
V.  JeflTerson  City  Light,  Heat,  &  P.  Co*  (Mo.)  745. 

37.  A  return  of  71  per  cent  per  annum  upon  the  fair  and  reasonable 
P.U.R.1917B. 
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value  of  the  aetire  property  of  an  electric  utility  operating  is  the  ciij 
of  10,000  inhabitants  was  found  to  be  reasonable.  Lincoln  r.  LJneohi 
Water  A  Light  Co.  (111.)  1. 

h.  Natural  gas. 

38.  A  return  of  at  least  7  per  cent  should  be  allowed  a  natural  gaa 
company  which  has  not  a  complete  monopoly  Re  Richmond  Light,  Heat 
ft  P.  Co.  (Ind.)  300. 

e,  JtaUroads. 

39.  A  railroad  company  cannot  justly  complain  against  earnings 
amounting  to  6.2  per  cent  upon  the  entire  capital  invested,  including 
funds  borrowed  at  low  interest  rates,  while  using  inefficient  and  in- 
adequate facilities.    Re  New  York,  N.  H.  &  H.  R.  Co.  (Mass.)  904. 

40.  The  Michigan  2M9ent  passenger  fare  law  and  freight  rates  fixed 
by  the  Conunission  are  not  shown  to  be  confiscatory  as  to  a  railroad  re- 
ceiving a  return  on  the  Talue  of  its  property  of  5.53  per  cent  at  the 
lowest  and  of  11.816  per  cent  at  the  highest.  Ann  Arbor  R.  Co.  ▼. 
Fellows  (Fed.)  523. 

d.  Telephones. 

41.  A  maximum  return  of  8  per  cent  was  fixed  for  an  interstate  tele- 
phone company  for  the  purpose  of  paying  dividends  and  creating  a  sur- 
plus prior  to  the  consideration  by  the  Commission  of  a  general  reduc- 
tion in  rates.    Re  Mountain  States  Teleph.  ft  Teleg.  Co.  (Colo.)  198. 

e.  Water. 

42.  Water  rates  producing  a  net  income  for  depreciation,  surplus,, 
and  conting^Dicies  and  a  return  of  not  to  exceed  6.12  per  cent  on  the 
fair  present  value  of  the  property,  are  unreasonably  and  unjustly  low. 
Re  City  Water  Co.  (Mo.)  624. 

43.  Water  rates  producing  a  return  of  6.1  per  cent  in  addition  to  a 
^  per  cent  allowance  for  surplus  and  contingencies  are  not  unreasona- 
bly high.    Pine  Lawn  v.  West  St.  Louis  Water  ft  Light  Co.  (Mo.)  679. 

44.  A  retium  of  7  per  cent  upon  the  fair  reasonable  value  of  th« 
active  property  of  a  water  utility  operating  in  a  city  of  10,000  inhabi- 
tants was  held  to  be  reasonable.  Lincoln  v.  Lincoln  Water  ft  Light  Co. 
(111.)  1. 

45.  A  water  company  should  be  allowed  a  return  of  not  less  than 
7  per  cent  on  the  value  of  its  property,  aside  from  an  allowance  to 
cover  depreciation  surplus  and  contingencies.  Re  City  Water  Co.  (Mo.) 
624. 

RETUBX  AS  A  WHOUB* 

Consideration  of,  in  fixing  rates,  see  Rbtubn,  23,  24. 
Consideration  of,   in  passing  upon   abandonment  of  unprofitable 
branch  line  railroad,  see  Sbbvicb,  ^1. 
P.U.R.1917B. 
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Consideration  of,  in  passing  upon  need  of  station  ladUties,  see 
Service,  30. 

revekues. 

Apportionment  of  revenues  and  expenses,  see  Appobtionmbnt. 
Amount  that  should  have  been  received  for  free  serviee  oonddtfPsd 
as  part  of  revenue  for  rate  making,  see  Rbtcbn,  4. 

REVIEW. 

See  Appeal  and  Review. 

RIGHT  OF  WAT. 

Valuation  of,  see  Valuation,  34,  37,  64,  65. 

RISK. 

Allowance  for,  in  working  capital,  see  Valuahon,  72. 

Allowance  in  valuation  for  risk  of  the  enterprise,  see  Valuation^ 


ROAD  BED. 

Valuation  of,  see  Valuation,  24,  58. 

RULES  AKD  REOULATIOHS. 

Discrimination  in  rules  for  payment,  see  Discbihination,  23-25. 
Rules  in  Iowa  for  construction  of  high-voltage  lines,  see  Elbotbio 

mr,  2. 
Rules  in  Illinois  for  separate  rates  for  husiness  and  residence  tele- 
phone, see  DiscEUfiNATiON,  20. 

RITRAL  SUBSCRIBERS. 

Discrimination  in  payment  by,  see  Discbimination,  24. 

RURAL  TELEPHOHES. 

Extension  of  service  to  rural  subscribers  in  border  territory^  tee 
Moxopolt  and  Compettition,  2. 

RUSH  HOURS  SERVICE. 

On  street  railways,  see  Sbbviob,  43-45. 

SALARIES. 

Payment  of  exorbitant  salaries  to  officers  and  small  dividends  of  no 
concern  to  rate  payers,  see  Retubn,  9. 

SALE. 

Consideration  of  sale  price  of  property  in  fixing  value  for  security 

issue  purposes,  see  Sbcuritt  Issues,  5,  6. 
Sales  amounting  to  a  consolidation  or  merger,  see  Oonboildation, 

Mebokb,  and  Salb. 
P.U.R.19nB. 
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8AVIK08. 

See  EmoiKNOT. 

8CHEOOUI1E8. 

Rate  schedules,  see  Rates. 

•BATINO  CAFAOITT. 

Mandamus  against  railroad  for  failure  to  obey  Commission  order, 
requiring  sufficient  number  of  seats  for  passengers,  see  Man- 
damus, I, 

Seating  capacity  for  street  cars  in  large  cities,  see  Sbbvicb,  42. 

Seating  capacity  during  rush  hours,  see  Sebvicb,  44. 

SECURITY. 

Deposits  as  security  for  payment,  see  Payment,  4. 

8ECURITT  ISSUES. 

I.  Subscriptions  to,  by  towns,  i. 
II.  Purpose,  ;»— 4. 
///.  Amount,  6^10. 

a.  In  general,  5—7. 

b.  Amount  upon  reorganization,  8,  9, 

c.  Proportion  of  bonds  to  stock,  J4>* 

Validity  of  Illinois  statute  authorizing  control  of  competing  i^lity 
through  ownership  of  securities,  see  Oonstitutional  Law,  1. 

Value  of  securities  as  measure  of  value^  SM  Valuation,  13-15. 

Investment  in  securities  of  another  company  not  included  in  allowance 
for  working  capital,  see  Valuation,  74. 

Bond  discount  considered  in  valuation,  see  Valuation,  11,  14,  48-50. 

Abstract  of  cases  passing  issuance  of  seeurities,  Appendix,  p.  1126. 

/.  Subscriptions  to,  by  towns^ 

1.  That  the  construction  of  a  street  railway  between  towns  has 
been  or  is  being  financed  largely  by  the  creation  of  floating  indebted- 
ness, and  without  the  issue  of  stock  sufficient  in  amount  to  insure  a 
reasonable  measure  of  financial  stability,  does  not  prevent  the  issuing 
of  a  certificate  under  a  statute  (Mass.  Acts  1911,  chap.  96,  §  1)  pro- 
viding that  a  town  shall  not  subscribe  to  the  stock  until  the  Commis- 
sion certifies  that  ^'reasonably  sufficient  financial ,  arrangements'^  have 
been  made  to  permit  the  completion  of  the  railway,  on  the  theory 
that  such  financial  arrangements  must  be  ''sound,"  since  the  statute 
is  intended  to  insure  the  completion  of  the  railway  rather  than  pro- 
tection to  the  town's  investment.  Re  Plymouth  k  S.  Street  R.  Co. 
(Mass.)  399. 

II,  Purpose, 

2.  In  determining  the  amount  of  securities  to  be  fsstied  upon  the 
P.U.R.1917B. 
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purchase  of  property  by  a  utility,  no  justification  exists  for  the  allow- 
ance of  promotion  profits  or  compensation  for  extraordinary  risks, 
where  the  company's  capital  stock  is  worth  not  less  than  par  and  the 
corporation  is  on  a  firm  basis  able  to  do  its  own  financing.  Re  Berwick 
&  S.  Falls  Electric  Co.  (Me.)  1066. 

3.  It  is  not  the  policy  of  the  Maine  Commission  to  authorize  the 
issuance  of  a  large  amount  of  common  stock  for  promotion  services, 
iu  the  case  of  a  new  corporation,  on  the  theory  that  nobody  can  tell 
what  such  securities  may  prove  to  be  worth,  it  heing  more  desirable 
that  promotion  fees  be  paid  in  terms  of  understandable  value.  Re  Mxim- 
ford  Falls  &  B.  Street  R.  Co.  (Me.)  898. 

4.  A  reasonable  allowance  for  promotion  services  in  establishing 
and  securing  the  financing  of  an  interurban  railway,  30  miles  in  length, 
for  which  securities  would  be  authorized,  was  held  to  be  a  sum  not  to 
exceed  $10,000;  since  this  was  deemed  as  large  a  development  overhead 
on  original  construction  as  should  be  allowed  for  rate  making,  which 
was  considered  to  be  the  controlling  factor.  Be  Mumford  Falls  &  B. 
Street  R.  Co.  (Me.)  898. 


Ill,  Amount, 

a.  In  general. 

Policy  of  Commission  as  to  approving  sale  of  utility's  property  lor 
securities  isued  in  excess  of  the  value  of  the  property,  see  CoN- 
sof.TDATioN,  Merger,  and  Sale,  l. 

5.  The  Maine  Commission  will  aot  authorize  ma  issue  of  securi- 
ties, in  the  amouat  asked  for,  in  eonaummation  ol  a  transfer  of  prop- 
erty, although  justified  by  its  value,  where  it  appears  that  the  officers 
of  the  vendee  first  organized  another  corporation  to  take  title  to  the 
property,  in  order  afterwards  to  transfer  it  to  the  vendee  at  a  profit. 
Re  Berwick  ft  S.  Falls  Electric  Co.  (Me.)  1066. 

6.  The  price  fixed  by  the  parties  for  the  proposed  transfer  of  prop- 
erty to  a  utility  throws  no  light  upon  the  value  for  security  issuance 
purposes,  where  the  owners  of  the  stock  of  the  vendor  control  the 
directory  of  the  vendee;  and  it  is  immaterial  that  at  the  time  of  the 
application  the  vendee's  stock  is  owned  entirely  by  another  corpora- 
tion.   Re  Berwick  &  S.  Falls  Electric  Co.  (Me.)  1066. 

7.  Under  a  statute  requiring  a  Commission,  upon  granting  ap- 
proval of  a  proposed  security  issue,  to  certify  that  the  stock  or  bonds 
are  "reasonably  required  for  the  purposes  of  the  corporation,"  the 
Commission  is  not  limited  to  the  approval  of  only  such  issues  as  are 
ba^ed  upon  the  physical  value  of  the  company's  property,  but  is  bound 
to  exercise  a  wise  discretion,  especially  in  dealing  with  capitalization 
involving  a  transUion  from  the  old  situation  prior  to  regulation  to  the 
new  conditions  under  regulation.  Re  Pere  Marquette  R.  Co.  (Mich.) 
656. 

P.U.R.19nB. 
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h*  Amount  upon  reorganUuHon. 

8.  The  Michigan  Railroad  Commission  will  not  withhold  approval 
of  a  plan  of  reorganization  of  a  railroad  company  merely  beoause  it 
provides  for  the  issuance  of  securities  in  excess  of  the  estimated  cost 
of  reproduction  of  the  property,  less  depreciation,  as  determined  by 
a  previous  valuation  under  the  direction  of  the  Commission;  nor  will 
it  await  the  receipt  of  similar  estimates  of  value  in  preparation  by  this 
Interstate  Commerce  Commission,  since  such  estimates  are  not  a  posi- 
tive and  determining  factor  on  the  question  of  just  capitalization.  Re 
Pere  Marquette  R.  Co.   (Mich.)   656. 

9.  A  plan  for  the  reorganization  of  a  railroad  company  was  tenta- 
tively approved,  although  it  involved  the  issuance  of  securities  con- 
siderably in  excess  of  the  probable  physical  value  of  the  property,  it 
appearing  that  the  public  interest  would  be  promoted  thereby.  Re  Pere 
Marquette  R.  Co.  (Mich.)  656. 

o.  Proportion  of  bonds  to  stO€^,    ^ 

10.  The  relative  proportion  of  stock  of  a  public  utility  to  its  bonds 
should  not  be  less  than  one  to  two.  Be  Mumford  Falls  k  B.  Street  B. 
Co.   (Me.)   808. 

ssRincs. 

I.  Jurisdiction,  powers,  and  duties  of  Comn^ission,  l-^» 
a.  In  general,  1, 
h.  Extension  of  service,  2. 
o.  Abandonment  or  disootUinuanee  of  s&rvieef  d-41. 

d.  Physical  connection  of  railroads,   7,  S. 
II.  Written  application  and  contract  for  service,  9, 

III.  Meters  and  service  connections;  oumership;  fees,  lO^lB. 

a.  Deposits,  10. 

b.  Expense;  who  to  bear,  11, 

c.  Reconnection  charge,  12. 

IV.  Discrimination. 

F.  Service  by  particular  utilities,  13-^1. 

a.  Electricity,  13,  14, 

b.  Oas,  15, 

e.  Railroads,  ltf-d5. 

1.  In  general,  16,   16a. 

2.  Abandonment,  17^23. 

3.  Physical  connection,  24^27, 

4.  Station  facilities,  2S-^1. 

5.  Train  facilities,  32,  33. 

6.  Car  facilities,  34. 

7.  Carriage  and  baggage  transfer,  3S» 

d.  Street  rait%eay,  36^-^5. 

1.  In  general,  36-^8, 
P.U.R.1917B. 
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2.  Typ^s  of  cars,  39. 

8.  Number  of  earn,  40,  41. 

4.  Seating  capaoityf.  42* 

5.  R%iSh'hour  service,  *  4a— M. 

e.  TelegraphSp  46. 

f.  TelephoneSf  47—50. 

1.  In  general f  47— 4P. 

2.  E(Kten»ion  of  service,  50» 

g.  Water,  51. 

EzUnsioa  of  servioe  into  border  territory,  see  Monopolt  ahd  OaicPBTi- 

TION,  2,  4,  6. 
Payment  «f  bills  for  service,  see  Payment. 
Prioes  to  be  used  in  fixing  cost  of  extension,  see  Vai^ation,  5. 
Overhead  expense  on  extensions,  see  Valuation,  54. 
Cost  of  selling  service  as  part  of  cost  of  establisking  business,  see  Valua* 

TiON,  96,  97. 

I.  Jurisdiction,  powers,  and  duties  of  Commission^ 

a.  In  general, 

IMscussion  as  to  power  of  New  York  Commission  to  require  ad- 
ditional street  railway  cars,  p.  326. 

1.  The  Railroad  and  Warehouse  Commission  has  power  to  deter- 
mine whether  a  depot  provided  by  a  railroad  company  is  suitable  for 
the  purpose,  and,  if  not,  to  require  the  construction  of  a  suitable  depot. 
Re  New  Depot  (Minn.)  413. 

h.  Extension  of  service. 

Effect  of  recognition  of  agreement  between  utilities  relative  to  service  in 
disputed  territory  upon  right  of  Commission  to  order  service  in  such 
territory,  see  Orders,  2. 

2.  Under  S  36  of  the  California  Public  Utilities  Act,  empowering 
the  Commission  to  order  ''additions,  extensions,  repairs,  or  improve- 
ments to,  or  changes  in,"  the  plants  or  facilities  of  any  public  utility, 
the  Commission  cannot  require  a  railroad  company  to  extend  its  line, 
or  to  build  a  new  line,  so  as  to  connect  with  its  existing  line  points 
that  have  not  theretofore  been  connected  and  which  the  company  has 
not  undertaken  so  to  connect.  Atchison,  T.  &  S.  F.  R.  Co.  v.  Railroad 
Commission  (Cal.)  336. 

o.  Abandonment  or  discontinuance  of  service. 

Power  of  Comnyssion  to  authorize  discontinuance  of  four-party  telephone 
service,  see  Sbrvkhb,  6. 

3.  A  railroad  holding  the  legal  title  to  an  abandoned  railroad 
branch  line  is  subject  to  the  jurisdiction  of  the  Missouri  Commission 
P.U.R.19nB. 
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with  reference  to  service  on  such  line,  althougli  tlie  Jine  had  been 
operated  only  by  a  lessee  company.  Culver  v.  St.  Joseph  &  G.  I.  R.  Co. 
(Mo.)  542. 

4.  The  Missouri  Commission  h$C&  no  power  to  authorize  a  railroad 
to  abandon  a  branch  line  and  to  remove  its  property  on  the  ground 
that  operation  would  be  at  a  loss,  where  the  ovner  has  never  attempted 
to  operate  the  line  and  has  failed  to  show  \xy  satisfactory  evidence  that 
the  operating  cost  would  be  out  of  proportion  to  tke- public  benefit  to 
be  derived  therefrom.    Culver  v.  St.  Joseph  &  G.  I.  R.  Co.  <M6.)  542. 

5.  The  Missouri  Commission  has  power  to  compel  the  owner  of  an 
abandoned  railroad  branch  line  to  restore  service  in  the  absence  of  sat- 
isfactory evidence  that  its  operation  would  result  in  losses  .to .  such  an 
extent  as  to  hamper  it  in  maintaining  adequate  service  o»4l»  remain- 
ing part  of  its  system.    Culvw  v.  St.  Joseph  &  G.  I.  R.  Co.  jCMo.)  542. 

6.  The  Idaho  Commission  has  authority  to  permit  the  discontinuance 
of  fouT'party  telephone  service  under  §§  33  and  34  of  Public  Utilities 
Act  (Idaho  Laws  1913,  p.  269),  authorizing  the  C^nunission  to  pre- 
scribe rules  and  regulations  for  the  performance  of  any  service  or 
the  furnishing  of  any  commodity  supplied  by  a  public  utility.  Coeur 
D'Alene  T.  Public  Utilities  Commission  (Idaho)  348. 

d.  Physical  connection  of  railroads, 

7.  That  the  R&ilroad  Commissioners  have  no  power  to  exercise  the 
right  of  eminent  domain  to  condemn  property  for  a  right  of  way  for 
a  connecting  track  between  railroads  does  not  prevent  them  from  direct- 
ing the  railroads^  having  such  power,  to  construct  and  maintain  such  a 
track.    Commercial  Club  v.  Chicago,  M.  &  St.  P.  R.  Co.  (S.  D.)  983. 

8.  The  distance  between  two  railroads  at  a  place  where  physical 
connection  is  desired  is  not  mor«  than  a  mile,  so  as  to  deprive  the 
South  Dakota  Commission  of  jurisdiction  to  order  it,  where  the  actual 
distance  between  the  tracks  at  their  nearest  approach  is  less  than  a 
mile,  and  it  is  feasible  to  build  a  connecting  track  less  than  a  mile  long» 
although  the  plan  desired  by  the  railroad  calls  for  a  remoter  connection 
and  requires  a  track  more  than  a  mile  in  leo^h«  Commercial  Club 
V.  Chicago,  M.  &  St.  P.  R.  Co.  (S.  D.)  983. 

II.  Written  application  and  contract  for  service. 

9.  A  public  service  corporation  will  not  be  forbidden  from  requiring 
a  consumer,  as  a  condition  of  service,  to  sign  the  usual  form  of  con- 
tract therefor,  the  terms  of  which  are  reasonable,  merely  on  the  groimd 
that  it  does  not  give  him  a  chance  to  be  heard  in  his  defense  for 
alleged  violations  of  its  terms  and  provisions.  Galeton  v.  Potter 
Gas  Co.  (Pa.)  464. 

f 
III,  Meters  and  service  connections  ^  oumershipf  fees. 

Utility  required  to  notify  consumers  of  financial  disadvantage  of  pre- 
payment meters,  see  Rates,  23. 
P.U.R.1917B. 
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Valuatlofi  of  meters  iastalled  by  consumers,  see  ViXUATiON,  52. 

Annotation  on  rednced  rates  to  owners  of,  p.  313. 

a.  Deposits. 

10.  Ck>mpliance  with  a  rule  requiring  the  deposit  of  a  certain  sum 
for  the  safe-keeping  of  a  meter,  as  a  condition  of  service,  does  not  con- 
stitute a  purchase  of  the  meter,  but  is  a  mere  deposit,  which  should 
be  returned  to  the  consumer,  with  interest  from  the  date  of  a  Commis- 
sion's order  requiring  it.  Pine  Lawn  v.  West  St.  Louis  Water  &  Light 
Co.  (Mo.)   679. 

h.  Expense;  tvho  to  hear* 

Additional  water  rate  to  cover  cost  of  change  from  flat  to  meter  service, 
see  Rates,  36. 

11.  The  cost  of  installing  meters  on  all  water  services  should  be 
borne  by  the  utility.    Re  Heisen  (111.)  644. 

e.  Reconnection  charge. 

12.  The  Illinois  Commission  approved  an  agreement  between  a  gas 
utility  and  its  constmiers  authorizing  a  reasonable  charge  for  recon- 
necting the  meters  of  consumers  who  desire  to  make  frequent  changes 
in  the  type  of  meter  employed  in  registering  the  amount  of  gas  used. 
Winnetka  v.  North  Shore  Gas  Co.    (111.)    793. 

IV.  Discrimination, 
Discrimination  in  service,  see  Discrimination,  II. 

F.  Service  by  particular  utilities. 

a.  Electricity, 

18.  The  District  of  Columbia  Commission  adopted  regulations  pre- 
scribing standards  for  electric  watthour  meters  effective  February  1, 
1917.    Re  Watthour  Meters  (D.  C.)  473. 

14.  Rules  prescribing  standards  for  the  installation  of  electrical  serv- 
ices and  meters  and  providing  for  the  testing  and  approval  of  service 
equipment  were  adopted  by  the  New  York  Commission,  First  District, 
to  take  effect  April  1,  1917.  Re  Installation  of  Electrical  Services  & 
Meters  (N.  Y.)  436. 

h.  Gas, 

15.  The  Illinois  Commission  approved  an  agreement  between  the 
utility  and  its  consumers  that  the  quality  of  gas  to  be  furnished  shall 
be  in  accordance  with  the  standards  of  service  for  gas  approved  by 
the  Commission,  with  the  exception  of  heating  quality  to  be  determined 
P.U.R.1917B. 
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according  to  rule  16,  sabstituting  600  and  665  British  thermal  units 
per  cubic  foot  instead  of  565  and  530,  respectively  provided  for  in  the 
rules.    Winnetka  v.  North  Shore  Gas  Co.  (111.)  793. 

c.  Railroads, 

1,  In  general. 

Apportionment  of  expenses  between  different  classes  of  service,  see  Ap- 

POBTIONMENT,  1. 

Requiring  railroad  to  build  a  new  line  to  connect  existing  lines  as  denial 
of  due  process,  see  Constitxjtional  Law,  7. 

Stoppage  of  interstate  trains  to  afford  adequate  local  train  service  as 
undue  interference  with  interstate  commerce,  see  Intebstatk  Com- 
MEBCE,  2,  3. 

Mandamus  against  railroad  for  failure  to  obey  Commission  order,  re- 
quiring sufficient  number  of  seats  for  passengers,  see  Mandamus,  1. 

16.  The  patrons  of  a  railroad  cannot  be  held  responsible  for  the 
lack  of  facilities,  where  the  company  has  been  earning  a  return  of  6.2 
per  cent  upon  the  entire  capital  invested,  including  funds  borrowed  at 
low  interest  rates  and  proceeds  from  the  sale  of  capital  stock.  Re  New 
York,  N.  H.  &  H.  R.  Co.  (Mass.)  904. 

16a.  A  mill  does  not  abut  on  a  railroad  right  of  way  within  the 
meaning  of  a  statute  authorizing  a  Commission  to  order  the  construction 
of  a  switch  in  such  a  case,  where  a  public  street  intervenes  between  the 
structure  and  the  company's  line.  Chicago  &  £.  I.  R.  Co.  v.  Public  Serv- 
ice Commission  (Ind.)  876. 

2.  Abandonment, 

Power  of  Commission  to  require  restoration  of  service  on  abandoned  rail- 
road branch  lines,  see  supra,  3-5. 

17.  The  facts  and  circumstances  must  justify  an  order  requiring 
operation  of  an  abandoned  portion  of  a  railroad,  since  the  railroad's 
obligation  and  the  demands  of  the  public  are  reciprocal.  Culver  T.  St. 
Joseph  k  G.  I.  R.  Co.  (Mo.)  542. 

18.  A  railroad  cannot  voluntarily  abandon  an  unprofitable  branch 
line  without  consent  of  or  action  by  the  state.  Culver  v.  St.  Joseph  k  G. 
I.  R.  Co.  (Mo.)  542. 

19.  A  railroad  is  obliged  to  make  a  bona  fide  trial  at  operating  a 
supposed  unprofitable  branch  line  as  a  condition  precedent  to  abandon- 
ing service.    Culver  v.  St.  Joseph  &  G.  I.  R.  Co.  (Mo.)  542. 

20.  Upon  a  complaint  to  require  restoration  of  service  on  an  aban- 
doned railroad  branch  line  which  had  been  operated  only  by  a  lessee, 
and  which  the  owner  averred  could  be  operated  only  at  a  loss,  the 
Missouri  Commission .  required  the  owner  to  operate  the  line  for  a 
trial  period  of  one  year  and  to  report  to  the  Commission  in  detail  the 
results  of  such  trial.    Culver  v.  St.  Joseph  &  G.  I.  R.  Co.  (Mo.)  542. 

21.  A  railroad  cannot  abandon  service  on  an  unprofitable  branch 
P.U.R.1917B. 
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line  where  there  is  a  public  demand  for  Bervioe  and  the  revenues  of 
the  Bystem  as  a  whole  are  adequate,  unless  the  cost  of  operating  the 
branch  line,  sought  to  be  abimdoned,  is  so  great  in  comparison  with 
the  public  benefits  derived  therefrom  that  it  would  be  unreasonable  to 
require  a  continuance  of  operation.  Culver  v.  St.  Joseph  &  G.  I.  R.  Co. 
(Mo.)  542. 

22.  A  railroad  company  should  not  be  required  to  rebuild  a  line 
which  has  been  destroyed  and  abandoned  twenty  years  ago,  irrespective 
of  whether'  the  right  to  maintain  the  line  has  been  forfeited  under  the 
provisions  of  §  468  of  the  California  Civil  Code.  Atchison,  T.  &  S.  F.  R. 
Co.  V.  Railroad  Commission  (Cal.)  336. 

23.  A  railroad  should  not  be  required  to  restore  service  on  an  aban- 
doned branch  line  which  it  operated  under  a  lease,  where  it  would  ba 
obliged  to  enter  into  contracts  with  other  railroads  owning  and  con- 
trolling the  various  railroad  lines,  and  not  parties  to  the  proceeding, 
and  where  doubt  exists  as  to  the  justification  of  requiring  the  railroads 
to  make  such  contracts.    Culver  v.  St.  Joseph  &  G.  I.  R.  Co.  (Mo.)  542. 

8.  PhysicaJL  connection. 

Validity  of  statute  requiring  track  connections  for  interchange  of  cars 
between  railroads,  see  Constitutional  Law,  6. 

City  as  a  proper  party  to  a  proceeding  to  compel  railroads  to  establish 
physical  connections,  see  Fabties,  1. 

Jurisdiction  of  Cominission  to  require  physical  connection  between  rail- 
roads, see  supra,  7,  8. 

24.  25.  No  general  rule  may  be  laid  down  as  to  when  an  administra- 
tive board  may  or  may  not  require  common  carriers  to  install  connecting 
tracks  for  the  interchange  of  freight  and  cars,  as  the  determination  of 
that  question  must  depend  upon  all  the  circumstances  of  each  particular 
case.    Commercial  Club  v.  Chicago,  M.  &  St.  P.  R.  Co.  (S.  D.)  983. 

26.  In  determining  whether  railroads  should  be  required  to  estab- 
lish track  connections  for  the  interchange  of  cars  and  traffic  at  a  par- 
ticular point,  consideration  should  be  given  to  the  public  convenience, 
the  saving  in  time  and  expense  to  shippers,  the  volume  of  traffic,  the 
importance  of  the  place  as  a  distributing  center,  the' creation  of  new 
business  due  to  the  opening  up  of  new  territory  to  shippers,  the  revenue- 
to  the  carriers,  and  the  cost  of  constructing  and  maintaining  the  track. 
Commercial  Club  v.  Chicago  M.  ^  St.  P.  R.  Co.  (S.  D.)  983. 
*  27.  Railroads  cannot  successfully  urge  against  the  establishment  of 
track  connections,  that  the  rates  and  switching  charges  for  the  transfer 
of  cars  and  freight  would  be  unremunerative,  where  the  statute  provid- 
ing for  track  connections  makes  it  the  duty  of  the  Railroad  Commis- 
sioners to  prescribe  reasonable  rates  for  the  transfer  of  freight,  and  rea- 
sonable rules  for  the  transfer  and  return  of  equipment  upon  ordering 
connections  to  be  established.  Commercial  Club  v.  Chicago,  M.  &  St.  P. 
R.  Co.  (S.  D.)  983. 
P.U.R.1917B. 
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4.  Station  fmeUUiem. 

Review  of  Commission  order  requiring  new  stations,  see  Appbax  Aifo 
Review,  5. 

Power  of  Minnesota  Commission  to  determine  whether  a  depot  is  suit- 
able, see  supra,  1. 

28.  The  order  in  question  in  this  case,  requiring  the  erection  of  a 
new  depot  in  the  village  of  Ada,  is  supported  by  evidence,  and  is  valid. 
Re  New  Depot  (Minn.)  413. 

29.  When  a  new  depot  is  ordered,  the  order  may  require  that  its 
construction  shall  comply  with  the  Are  ordinances  of  the  village.  Re 
New  Depot  (Minn.)  413. 

30.  A  railroad  cannot  take  advantage  of  traffic  at  a  given  point  with 
out  furnishing  reasonable  station  facilities,  since  it  is  required  to  fur- 
nish certain  minimum  service  to  the  public  in  each  community,  whether 
or  not  the  business  at  each  place  is  conducted  at  a  profit.  Scoggin  v. 
St.  Louis,  I.  M.  k  S.  R.  Co.  (Mo.)  925. 

31.  A  railroad  was  required  to  establish  a  nonagency  freight  and 
passenger  station  at  a  small  village' doing  an  average  monthly  business 
of  $274,  which  was  the  natural  distributing  point  for  other  near-by 
towns  not  located  on  the  railroad,  rather  than  the  maintenance  of  a 
box  car,  as  proposed  by  the  railroad,  although  agency  stations  were 
maintained  but  a  short  distance  in  either  direction,  it  appearing  that 
they  were  not  as  conveniently  located  to  the  near-by  towns  in  question, 
and  that  the  business  would  probably  increase  upon  the  erection  of  a 
station.     Scoggin  v.  St.  Louis,  I.  M.  &  S.  R.  Co.   (Mo.)   925. 

5.  TnHn  faoilitiea, 

32.  In  determining  whether  a  railroad  was  giving  adequate  and 
reasonable  local  train  service,  regard  must  be  had,  among  other  things, 
to  the  size  of  the  place,  the  extent  of  the  demand  for  transportation, 
the  cost  of  furnishing  the  additional  accommodations  asked  for,  and 
all  other  facts  bearing  upon  the  question  of  convenience  and  cost.  Cole 
v.  Missouri  P.  R.  Co.  (Mo.)  417. 

33.  Upon  finding  that  a  railroad  was  rendering  inadequate  passen- 
ger service  with  frequent  train  delays  due  to  the  lack  of  adequate  motive 
power  and  car  equipment,  which  the  company  agreed  to  improve  and 
which  it  claimed  it  was  working  out  plans  to  accomplish,  the  Massa- 
chusetts Public  Service  Commission  deferred  making  a  final  disposition 
of  the  case,  and  required  the  company  to  file  with  the  Commission^a 
monthly  schedule  of  the  passenger  train  delays  with  a  statement  of  the 
reasons  therefor,  and  also  a  statement  showing  the  status  of  its  plans, 
for  the  introduction  of  improved  engine  and  car  equipment.  Re  New 
York,  N.  H.  &  H.  R.  Co.  (Mass.)  904. 

e.  Car  facilitiea. 

34.  Upon  a  finding  that  antiquated  railroad  cars  should  be  replaced 
P.U.R.1917B. 
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by  a  modem  type  of  oars,  and  tkat  the  oompany  had  agreed  to  replace 
a  large  number  of  oars,  the  Massachusetts  Public  Service  Commission 
direeti'd  its  inspection  department  to  continue  to  give  the  mattei  its 
attention,  and  to  report  to  the  Commission  from  time  to  time  when  it 
finds  other  cars  that  have  reached  the  end  of  their  reasonable  useful- 
ness, or  that  the  remaining  equipment  is  not  being  properly  repaired 
or  maintained.    Re  New  York,  N.  H.  &  H.  R.  Co.  (Mass.)  904. 

7.  Carriage  and  baggage  transfer, 

35.  That  an  arrangement  whereby  two  persons  submit  a  bid  for  the 
exclusive  privilege  of  maintaining  a  public  carriage  stand  and  baggage 
transfer  upon  railroad  station  premises  amounts  to  collusion  does  not 
render  illegal  an  award  of  the  privilege  to  them,  where  the  railroad 
is  under  no  legal  obligation  to  make  the  award  by  competitive  bidding. 
Re  Hayes  (Mass.)  923. 

d.  Street  railway, 

1.  In  general, 

36.  Elements  to  be  considered  in  determining  whether  street  car 
service  is  adequate  are  the  sufficiency  of  the  number  of  cars  to  provide 
comfortable  accommodations,  capacity  of  the  cars,  frequency  of  opera- 
tion, and  limitations  imposed  by  maximum  points  of  loading  and  traffic 
movement.     Re  Brooklyn  Heights  R.  Co.   (N.  Y.)   325. 

37.  The  duty  of  a  street  railroad  to  provide  adequate  service  requires 
preparation  for  the  near  future  growth  of  the  community,  and  is  not 
discharged  by  the  mere  adequate  transportation  of  the  actual  existing 
traffic.    Re  Brooklyn  Heights  R.  Co.  (N.  Y.)   325. 

38.  A  street  railway  company  will  be  required  to  complete  the  con- 
struction of  a  line  and  operate  jt,  althou^  operation  will  be  unprofit- 
able, where  the  obligation  to  build  and  operate  is  imposed  by  a  statute 
as  a  consideration  for  permitting  a  railroad  company  to  acquire,  con- 
trary to  law  and  public  policy,  the  street  railway  capital  stock,  and 
where  the  statute,  accepted  by  both  companies,  was  sought  by  the 
railroad  with  the  belief  that  the  street  railway  line  would  develop 
sufficient  long-haul  business  for  the  railroad  to  offset  any  street  rail- 
way  loss.    Huntington  v.  Berkshire  Street  R.  Co.  (Mass.)  917. 

2.  Types  of  cars, 

39.  The  center  entrance  type  of  street  cars  is  preferable  in  largo 
cities,  since  accidents  to  boarding  and  alighting  passengers  are  mini- 
mized.    Re  Brooklyn  Heights  R.  Co.    (N.  Y.)    325. 

5.  Numher  of  cars, 

40.  A  street  railway  company  should  have  a  sufficient  number  of 
cars  to  keep  8  per  cent  in  reserve  for  repairs  and  emergencies.  Re 
Brooklyn  Heighte  R.  Co.  (N.  Y.)  325. 

P.U.R.1017B.  79 
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41.  Closed  street  cars  to  the  number  of  1,943  do  not  fumidi  ade- 
quate winter  service  by  a  system  carrying  354J00,113  passengers  an- 
nually, where  1,841  cars  were  no  more  than  sufficient  in  a  prior  year 
when  305,977,350  passengers  were  carried,  even  though  the  number  of 
cars  need  not  necessarily  increase  in  exact  proportion  to  the  increase 
in  the  number  of  passengers.    Re  Brooklyn  Heights  R.  Co.  (N.  T.)  325. 

4,  Seating  capacity. 

42.  Street  railway  cars  with  a  seating  capacity  of  only  twenty-four 
to  twenty-six  passengers  are  unsuitable  for  heavy  traffic  in  a  large  city 
like  Brooklyn,  New  York,  and  should  be  retired  for  cars  with  a  seating 
capacity  of  fifty-eight  passengers;  and  cars  with  a  seating  capacity 
of  thirty  passengers  should  be  at  least  gradually  replaced.  Re  Brooklyn 
Heights  R.  Co.  (N.  Y.)  326. 

5.  Ru8h'Hour  service, 

43.  The  duty  of  a  street  railway  to  render  adequate  rush-hour  serv- 
ice is  not  dependent  upon  ability  to  earn  an  adequate  return.  Re  Brook- 
lyn Heights  R.  Co.  (N.  Y.)  325. 

44.  It  is  not  a  reasonable  standard  of  service  to  operate  street  rail- 
ways car?  during  rush  hours  with  a  standing  load  of  from  <M)  to  100 
per  cent.    Re  Brooklyn  Heights  R.  Co.  (N.  Y.)  325. 

45.  The  overcrowding  of  street  cars  during  rush  hours  should  not  be 
regulated  by  health  ordinances  limiting  the  number  of  passengers  which 
may  be  carried  on  cars.    Re  Brooklyn  Heights  R.  Co.  (N.  Y.)  325. 

e.  Telegraphs. 

40.  A  telegraph  company  may  refuse  to  render  stock  quotation 
ticker  service  to  one  conducting  a  bucket  shop  at  the  time  of  making 
application  for  the  service  and  filing  complaint  with  the  Commission, 
and  who  will  use  the  quotation  in  that  business,  where  the  keeping 
of  a  bucket  sh(^  and  the  communication  of  quotations  to  be  used  therein 
is  made  unlawful  by  statute  although  the  service  is  furnished  to  others 
in  the  same  business.    Schauble  v.  Western  U.  Teleg.  Co.  (Mo.)  932. 

/.  Telephones, 

1,  In  general. 

Power  of  Idaho  Commission  to  permit  discontinuance  of  four-party  tele- 
phone service,  see  supra,  6. 

47.  The  New  Hampshire  Commission  established  standards  for  tele- 
phone service  and  for  the  maintenance  of  equipment  and  lines  to  take 
effect  January  1,  1917.     Re  Standards  for  Teleph.  Service  (N.  H.)  676. 

48.  Telephone  service  was  not  so  unsatisfactory  as  to  require  action 
by  a  Commission  where  the  poor  service  was  due  to  temporary  conditions 
in  effecting  a  consolidation  of  two  plants  and  liie  Commission  found 
P.U.R.1917B. 
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that  an  honest  effort  was  heing  made  to  render  good  service.     Coeur 

D'Alene  y.  Public  Utilities  Commission  (Idaho)   348. 

40.  A  Commission  is  not  shown  to  have  been  unwarranted  in  per- 
mitting the  discontinuance  of  four-party  telephone  service,  where  it  ap- 
pears that  the  general  practice  throughout  the  state  is  to  eliminate 
more  than  two-party  line  service  within  exchange  limits  with  the  object 
of  rendering  more  efficient  service,  and  there  is  no  evidence  showing  a 
necessity  for  a  continuance  of  the  four-party  service.  Coeur  D'Alene  v. 
Public  Utilities  Commission  (Idaho)  348. 

2.  Extension  of  service. 

Extension  of  service  into  border  territory,  see  Monopolt  and  Cohpe- 
TION,  2,  4,  5. 

60.  Stipulations  between  telephone  c<»npanie8  as  to  territory  to  be 
served  by  each  are  not  material  on  the  question  whether  public  con- 
venience and  necessity  require  the  extension  of  the  lines  of  one  into 
territory  claimed  by  the  others;  since  in  administering  the  la^s  relating 
to  telephone  service,  the  Wisconsin  Commission  cannot  be  bound  by 
agreements  of  competing  companies,  when  such  agreements,  in  effect, 
attempt  to  bind  the  utility  to  refrain  from  performing  a  statutory 
duty.    Re  Poy  Sippi  Teleph.  Co.  (Wis.)  469. 

g.  Water. 

61.  Fire  protection  service  should  not  be  denied  to  villages  on  the 
ground  that  they  are  not  incorporated  and  for  that  reason  have  not  the 
power  to  contract  for  such  service;  but  a  reasonable  rule  should  be 
established  whereby  the  service  can  be  procured  at  reasonable  rates. 
Pine  Lawn  v.  West  St.  Louis  Water  &  Light  Co.  (Mo.)  679. 

SERVICB  COXDITIOXS. 

As  measure  of  depreciation,  see  Depreciation,  4-6. 

SERVICE   COXlfECnONS. 

Cost  of  installing,  see  Service,  11. 

Standards  for  the  installation  of  electrical  services,  see  Serviob^ 
14. 

SERVICES. 

Single  bill  to  owner  of  buildings  supplied  from  one  service,  see 
Discrimination,  9. 

SET-OFF. 

Right  to  set  off  undercharge  for  service  furnished  to  one  property 
in  proceeding  to  recover  overcharge  for  service  furnished  a 
separate  property,  see  Bxpabation,  1. 

SHIPPERS. 

Reduced  rate  to  shipper  furnishing  cars,  see  DiscRiinNATioN,  10. 
P.U.R.1917B. 
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Payment  of  aick  and  accident  benefits  to  eonployeea,  see  Rctcbx,  15. 

SIKOLE  BII.L. 

Single  bill  for  several  in&tallations,  see  Discbimination,  9. 

SnfKINO   FUKD. 

As  method  of  computing  depreciation,  see  Depbeciation,  7,  8. 

SMOKE. 

Power  of  the  Pennsylvania  Commission  to  require  railroads  to 
abate  unnecessary  smoke  and  noise  in  train  operation,  see 
Commissions,  la. 

SOLIDIFICATION. 

Appreciation  of  road  bed  by,  see  Valuation,  51. 

SOUTH  DAKOTA. 

Validity  of  statute  requiring  track  connections  for  interchange  of 
cars  between  railroads,  see  Constitutional  Law,  6. 

City  as  proper  party  to  proceeding  to  compel  railroads  to  estab- 
lish physical  connections,  see  Parti  ks,  1. 

Power  of  Commission  to  order  physical  connection  between  rail- 
roads, see  Service,  7,  8. 

SFECn^IC   PERFORMANCE. 

Power  of  California  Commission  to  enforce  contract  to  build  rail- 
road, see  Commissions,  3. 

STANDARDS. 

Fixed  standards  in  establishing  street  railway  fares',  see  Rates,  31. 

Standards  for  electric  meters,  see  Sebvice,  13,  14. 

Agreement  between  utility  and  consumers  relative  to  quality  of 
gas,  see  Service,  15. 

Standards  for  telephone  service  and 'lor  the  maintenance  of  equip- 
ment and  lines,  see  Service,  47. 

STATE. 

Power  of  state  to  authorize  administrative  Commission  to  revise 
rates  fixed  by  municipal  franchise,  see  Rates,  11. 

STATIONS  AND  STOFS. 

Review  of  Commission's  order  requiring  new  station,  see  Appe^\l 

AND  Review,  5. 
Power  of  Minnesota  Commission  to  determine  whether  a  depot  is 

suitable,  see  Service,  1. 
Railroad  station  facilities  generally,  see  Service,  28-31. 
Award  of  Exclusive  privilege  of  maintaining  public  carriage  stand 

and  baggage  transfer  at  railroad  stations,  see  Service,  35. 
Valuation  of  station  grounds,  see  Valuation,  63. 
P.U.R.]9nB. 
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Review  by  Federal  Snpreme  Conrt  of  state  statute  alleged  to  im- 
pair obligation  of  contract,  see  Appeal  and  Review,  1. 

Statutes  authorizing  Commission  to  prescribe  terms  and  condi- 
tions for  construction  of  crossings  aa  conferring  power  to  ap- 
portion cost  of  installing  and  maintaining,  see  Appobtionment, 
9. 

Power  of  Missouri  Commission  to  pass  upon  validity  of  statutes, 
see  Commissions,  2. 

Validity  of  Illinois  statute  authorizing  control  of  competing  utility 
through  mvnership  of  securities,  see  Constitutional  Law,  1. 

Statute  making  findings  of  Commission  prima  facie  correct  on  ap- 
peal as  denial  of  due  process,  see  Constitutional  Law,  3. 

Validity  of  statute  restricting  right  to  a  supersedeas  on  appeal 
from  a  Commission  order,  see  Constitutional  Law^  4. 

Validity  of  statute  requiring  track  connections  for  interchange  of 
cars  between  railroads,  see  Constitutional  Law,  6. 

Absence  of  provision  for  notice  and  hearing  in  headlight  law  as 
affecting  validity  of  Commission  order  requidng  headlights, 
see  Constitutional  Law,  8. 

Power  of  California  court  to  restrain  Commission  from  proseeut^ 
ing  violation  of  statutes  as  to  free  railroad  transportation,  see 

DiSCBIMTNATION,    2. 

Court  decision  as  to  discrimination  provision  of  city  chapter  as  not 
controlling  in  construction  of  subsequent  Public  Service  Law, 
see  Discrimination,  2. 

Right  of  foreign  corporation  to  purchase  stock  of  domestic  company 
under  Illinois  statute,  see  Fobeiqn  Corpoeations,  1. 

Validity  of  thirty -year  franchise  under  Indiana  statute,  see  FsAN- 
CRISB8,  3. 

Preliminary  injunction  against  enforcement  of  passenger  rate 
statute,  see  Injunction,  1. 

Right  of  bondholder  to  invoke  Federal  Anti-trust  Act  against  en- 
forcement of  Commission  order  authorizing  a  utility  to  pur- 
chase securities  of  a  competing  utility,  see  Monopoly  and 
Competition,  3. 

Failure  to  file  a  statement  of  valuation,  as  affecting  validity  of 
order  fixing  rates,  see  Obders,  1. 

City  as  proper  party  to  compel  railroads  to  establish  physical  con- 
nections under  South  Dakota  statutes,  see  Parties,  1. 

Sufficiency  of  notice  of  proposed  changes  in  rates  under.  Pennsyl- 
vania statute,  see  Rates,  2. 

Rates  increased  before  effective  date  of  Public  Utilities  Act,  see 
Rates,  1,  4, 

Statute  fixing  maximum  railroad  fare  as  affecting  power  of  Com- 
mission to  fix  a  less  rate,  see  Rates,  5. 

Authorizing  Commission  to  fix  street  railway  fares  as  violating  con- 
stitutional provision  against  operating  street  railway  without 
municipal  consent,  see  Rates,  6. 
P.U.R.lft]7B. 


Digitized  by 


Google 


1254  INDEX. 

STATUTES — contmued. 

Public  Utilities  Act  authorizing  Ck>miiii88ion  to  regulate  rates  as 
repealing  prior  inconsistent  statutes,  municipal  charters,  and 
ordinances,  see  Ratss,  8,  9. 

Michigan  2-cent  passenger  fare  law  not  shown  to  be  confiscatory^ 
see  Retubn,  40. 

Subscription  by  town  to  street  railway  stock  under  Massachusetts 
statute,  see  Secubitt  Issues,  1. 

Statute  requiring  certificate  that  the  securities  are  "reasonably 
required  for  the  purpose  of  the  corporation"  as  limiting  Com- 
mission's approval  to  issues  based  upon  the  physical  value 
of  the  property,  see  Secubitt  Issues,  7. 

Power  of  Commission  to  require  railroads  te  build  new  lines  to 
connect  existing  lines  under  statute  authorizing  it  to  order 
additions  or  improvements,  see  Sebvicb,  2. 

Switch  connections  to  property  "abutting  on  highway,"  see  Serv- 
ice, Ida. 

1.  Utilities  cannot  question  the  validity  of  parts  of  the  Illinois 
Public  Utilities  Act  which  do  not  injure  them.  State  Public  Utilities 
Commission  ex  rel.  Mitchell  v.  Chicago  k  W.  T.  R.  Co.   (111.)  1046. 

2.  The  validity  of  the  Illinois  Public  Utilities  Act  is  not  affected 
by  the  invalidity  of  provisions  which  are  not  necessary  or  inseparable 
parts  without  which  the  act  would  not  have  been  passed,  where  the 
remainder,  when  considered  alone,  is  capable  of  being  carried  out. 
State  Public  Utilities  Commission  ex  rel.  Mitdiell  v.  Chicago  &  W.  T. 
R.  Co.   (UL)    1046. 

3.  Section  81  of  article  6,  of  the  Illinois  Public  Utilities  Act, 
repealing,  by  reference  to  titles,  the  act  establishing  a  Board  of  Rail- 
road and  Warehouse  Commissioners,  and  the  act  placing  repress  com- 
panies under  the  jurisdiction  of  that  Commission,  does  not  contravene 
the  constitutional  provision  (art.  4,  §  13)  that  no  law  shall  be  re- 
vived or  amended  by  reference  to  its  title  only,  since  the  Utilities  Act 
is  a  complete  act  on  the  subject,  and  not  an  amendment  of  any  other 
act.  State  Public  Utilities  Commission  ex  rel.  Mitchell  v.  Chicago  & 
W.  T.  R.  Co.   (lU.)   1046. 

4.  Section  50  of  the  Missouri  Public  Service  Commission  Law, 
authorizing  the  Commission  to  apportion  the  cost  of  a  public  road 
crossing  a  railroad  track  at  grade,  and  passed  subsequent  to  §  10626, 
Mo.  Rev.  Stat.  1909,  which  required  a  railroad  to  construct  a  passage 
in  cities  of  the  fourth  class  or  of  unincorporated  cities,  towns,  and 
villages  where  a  public  road  crosses  a  track  not  at  grade,  is  not  re- 
pealed, as  to  a  crossing  not  inside  the  limits  of  a  city  of  the  third  or 
fourth  class  or  incorporated  or  unincorporated  village,  city,  or  town, 
l^  the  later  Laws  of  1913,  page  696,  which  repeals  and  re-enaots  the 
original  statute  with  the  mere  addition  of  cities  of  the  third  class  and 
incorporated  cities,  towns,  or  villages.  Lilboum  Special  Road  Dist.  v. 
St.  Louis  &  S.  F.  R.  Co.  (Mo.  Pub.  Service  Com.)  315. 
P.U.R.1917B. 
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STOCK. 

Issuance  of,  see  Sboubitt  Ibbxjeb. 

Proportion  of  bonds  to  stock,  see  Sbodbitt  Ibsjjeb,  10. 

Value  of,  as  measure  of  value,  see  Valuation,  14,  1^ 

STOCK  EXCHANGE. 

Right  of  stock  exchange  to  approve  applicant  for  stock  quotation 
ticker  service,  see  Discrimination,  22. 

STOCK  QUOTATION  TICKER  SERVICE. 

Right  of  stock  exchange  to  approve  applicant  for,  see  Discrimuia- 

TION,  22. 
As  interstate  commerce,  see  Intoistatb  Commiscb,  1. 
Right  of  telegraph  to  refuse,  to  bucket  shop,  see  Sebvicb,  46. 

STOCK   SURSCRIPTIONS. 

Subscription  by  town  to  street  railway  stock  under  Massachusetts 
statute,  see  Secubitt  Issues,  L 

STOPS. 

See  Stations  and  Stops. 

STOREKEEPER. 

Payment  to  utility  that  acts  as  purchasing  ig«iit  and  storekeeper, 
see  Return,  12. 

STORMS. 

Surplus  to  take  care  of  extraordinary  emergencies  such  as  wind 
storms,  see  Return,  20,  21. 

Rales  in  New  Hampshire  requiring  telephones  to  make  provision 
against,  p.  677. 

STRAIGHT  IJKE. 

As  method  of  computing  depreciation,  see  Depreciation,  7,  8. 

STREET  IiIOHlTNO. 

Municipal  street  lighting  rates  fixed  in  accordance  of  cost  of  serv- 
ice, see  DlSORIMlNATION,  6. 

STREET  RAII*WATS. 

Apportionment  of  cost  of  eliminating  electrical  interference,   see 
Apportionment,  12-14. 

Franchise  fixing  rates  as  affecting  power  to  regulate  rates,  see 
Constitutional  Law,  14-19. 

Municipal  franchise  fixing  rates  as  affeetii^  fares  in  annexed  terri- 
tory, see  Constitutional  Law,  18,  19. 

Transmission  lines  crossing  or  paralleling  other  lines,  see  Elbc- 
nioirr,  2-6. 

Coal  rate  to  manufacturers  producing  outbound  products  applied 
to  street  railway  selling  coal,  see  Disorim^ination,  19. 
P.U.R.1917B. 
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Constitutional  provision  authorizing  legislature  to  provide  a  local 

municipal  government   as   aflfeoting   power  of  Commission  to 

regulate  street  railway  rates  in  city,  see  Rates,  3. 
Fare  zones  on  street  railway  lines,  see  Rates,  32. 
Fixed  standards  in  establishing  fares,  see  Rates,  31. 
Subscription  by  town  to  street  railway  stock  under  Massachusetts 

statute,  see  Sbcubity  Issues,  1. 
Service  by  street  railways,  see  Sebvice  generally,  and  particularly, 

36-45. 

STREETS. 

See  Highways  and  Strebtts. 

SUBSCRIBERS. 

See  CoNsuMEBS  and  Patrons. 

SUBWAT. 

Apportionment  of  cost   of   improving   subway   crossing,   see   Ap^ 

POBTIONMENT,   10. 

SUPERIHTENBBNCE. 

Charge  for,  in  fixing  of  extension,  see  Valuation,  54. 

SUPERSEDEAS. 

Validity  of  statute  restricting  right  to  a  supersedeas  on  appeal 
from  a  Commission  order,  see  Constitutional  Law,  4. 

SUPERVISION  EXPENSE. 

Consideration  of  supervision  expenses  in  fixisg  operating  expensesi 

see  Return,  10-13. 
Allowance  for,  in  overhead  expenses,  see  Valuation,  26. 

SUPPUES. 

Awarding  of  contracts  for,  see  Public  Utilities,  1. 

SURPLUS. 

Eight  of  utility  to  accumulate  reasonable  surplus,  see  Return,  22. 
Treatment  of  items  charged  to  surplus  in  ascertaining  book  value, 
see  Valuation,  11. 

SURPLUS  PRODUCT. 

Low  rate  for  surplus  product,  see  Rates,  21. 

SWITCH  CONNECTIONS. 

Switch  connections  to  property  "abutting  on  highway,*'  see  Skby- 
ICE,  16a. 

TANOIBI.E  PROPERTY. 

Valuation  of  particular  kinds  of,  see  Valuation,  55-81. 
P.r.R.lOlTB. 
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TARIFF. 

Filing  and  changes  of  rate  tariff,  see  Ratbsu 

TAXES. 

Consideration  of  taxes  in  ascertaining  cost  of  particular  class  of 

traffic,  see  Return,  17. 
Allowance  for,  in  overhead  expenses,  see  Valuation,  26,  27,  41. 

TECHKICAI.  ERROR. 

Failure  to  file  a  statement  of  valuation,  as  affecting  validity 
of  order  fixing  rates,  see  Orders,  1. 

TEIiEORAPHS. 

Apportionment  of  cost  of  eliminating  electrical  interference,  see 
Apportionment,  12-14. 

Certificate  for  construction  of  high-voHage  transmission  lines  upon 
highway  occupied  by  telegraph  lines,  see  Cestuicatb  of  Con- 
venience AND  Necessitt,  2,  3. 

Right  of  stock  exchange  te  approve  applicant  for  stock  quotation 
ticker  service,  see  Discrimination,  22. 

Interference  of  high-voltage  lines  with  tel^;raph  lines,  see  Elbc- 
TRicmr,  2. 

Stock  quotation,  ticker  service  as  interstate  commerce,  see  Inter- 
state Commerce,  1. 

Right  to  refuse  stock  quotation  ticker  service  to  buc)cet  shopi  see 
Service,  46. 

TELEPHONES. 

Apportionment  of  cost  of  eliminating  electrical  interference,  see 
Apportionment,  12-14. 

Certificate  for  construction  of  high -voltage  transmission  lines  upon 
highway  occupied  by  telephone  line,  see  Certificate  of  Con- 
venienob  and  Necessity,  2,  3. 

Power  of  Commission  to  award  damages  for  induction  from  high- 
voltage  transmission  line,  see  Damages,  1. 

Rate  of  depreciation  for  telephone  plant,  see  Depreciation,  13^  14. 

Discrimination  in  telephone  rates,  see  Discrimination,  4,  20. 

Discrimination  in  rules  as  to  payment  by  different  classes  of  tele- 
phone subscribers,  see  Discrimination,  23,  24. 

Interference  of  high-voltage  lines  with  telephone  lines,  see  Elec- 
tricitt,  2-5. 

Right  of  foreign  telephone  company  to  obtein  control  of  compet- 
ing domestic  utility  through  purchase  of  stock  and  securities, 
Oee  FomoK  Coivorations,  1. 

Extension  of  telephone  service  inte  border  territory,  see  Monopoly 
and  Competition,  2,  4,  5. 

Payment  by  operatisg  company  to  parent  company  for  super- 
vision, see  Return,  13. 

Surplus  te  teke  care  of  extraordinary  emergencies  such  as  torna- 
does, fires,  ete.,  see  Return,  20,  21. 

Amount  of  return,  see  Return,  41. 
FXr.R.1917B. 
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TELEPHONES--co»tMii4ed. 

Power  of  Commiesion  to  authorize  discontinuance  of  four-party 

telephone  service,  see  Skbvice,  6. 
Telephone  service,  see  Sebvice  generally,  and  particularly  47-50. 
Valuation  of  system,  see  Valuation. 

Annotation  on  reduced  rates  to  owners  of  equipment,  p.  313. 
Discussion  of  development  of  the  telephone  in  Colorado,  p.  206. 
Definition  of  general  equipment,  p.  214. 

TEST. 

For  determining  reasonableness  of  classification  of  service,  see  Dis- 
crimination, Id. 

Necessity  of  test  by  actual  trial  before  abandoning  branch  line 
railroad  believed  to  be  unprofitable,  see  Sebvios,  20. 

Rules  prescribing  methods  of  testing  electric  meters,  see  Service, 
14. 

Rules  relative  to  testing  watthour  meters  in  District  of  Columbia, 
p.  473. 

TftROUOH  TBAXnC. 

Rules  in  New  Hampshire  requiring  separate  telephone  line  for, 
p.  677. 

TICKEB  8ERV10E. 

Right  of  stock  exchange  to  approve  applicant  for  stock  quotation 

ticker  service,  see  Dibgriionation,  22. 
Stock  quotation  ticker  service  as  interstate  conuneroe,  see  Iims- 

8TATB  Commerce,  1. 
Right  of  telegraph  company  to  refuse  stock  quotation  ticker  service 

to  bucket  shop,  see  Service,  46. 

TICKETS. 

Railroad  commutation  tickets,  see  Ratbs,  26,  27« 

TIICE. 

Low  rate  for  long  time  aa  not  establidiiiig  valid  oustom,  set  Dib- 

CRIMINATIDN,  13. 

For  construction  in  computing  interest  during  construction,  see 
Valuation,  35. 

TOOLS. 

Charge  for,  in  fixing  cost  of  extension,  see  Vaujatkmv,  64. 

TOBHADOES. 

Surplus  to  take  care  of  extraordinary  energfiiciea  snoh  bb  tormar 
does^  etc.,  see  Rbtdbn,  20,  21. 

TOWNS. 

See  Municipalities. 
P.U.R.1917B. 


Digitized  by 


Google 


INDEX.  1259 

TRACKAGE  COKHECTIONS. 

For  mterchange  of  freight  between  railroads,  see  Skbviob,  25-27. 
Validity  of  statute  requiring,  see  CoNSTrrunoNAL  Law,  6. 

TRACKS. 

Valuation  of,  see  Valuation,  24. 

Expense  of  connecting  track  between  railroads  as  chargeable  to 
capital,  see  Valuation,  53. 

TRANSFORMERS. 

Rules  governing  installation  of  electric  service  equipment  in  New 
York,  First  District,  p.  441. 

TRANSMISSION  UNE. 

See  WiBES  AND  Cables. 

TRIAI^ 

Necessity  of  test  by  actual  trial  before  abandoning  branch  Hne  rail- 
road believed  to  be  unprofitable,  see  Sebyiok,  20. 

1.  The  question  of  earnings  is  not  in  issue  upon  a  complaint 
against  inadequate  train  service  due  to  the  lack  of  adequate  motive 
power  and  proper  cars,  where  no  notice  has  been  given  of  proposed  in- 
crase  in  rates.    He  New  York,  N.  H.  &  H.  R.  Co.  (Mass.)  904. 

TRUSTS. 

Deposits  as  security  for  payment,  to  be  kept  in'  separate  trust 
fund,  see  Payment,  4. 

UNCOIXECTABUB   AOOOtniTS. 

Uncollectable  accounts  as  charge  to  operating  expenses,  see  RtTUiN, 
19. 

UNIT  COSTS. 

Different  unit  costs  requiring  different  rates  for  residential  and 
commercial  consumers,  see  DisoEnciNATioiv,  17. 

UHITKD  STATES  SUPREME  COURT. 

Scope  of  review  on  appeal,  see  Afpbal  and  Rsvisw,  X,  2. 

UNPROFITABLE  UNE. 

Street  railway  required  to  operate,  see  Service,  38. 

UNUSED  PROPERTY. 

Valuation  of,  see  Valuation,  56-69. 

USE. 

Valuation  of  property  not  used  or  useful,  see  Valuatton,  65-59. 

UTIUTIES. 

See  PuBUO  Uthjties. 
r.U.R.1917B. 
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VAIiUATION. 

I.  In  general,  1. 
II.  Ascertainment  of  value  or  cost,  ^->95. 
a.  Of  value,  2^17. 

1.  In  general,  2, 

2.  Originml  coet  a9  nieaaure,  a-^. 
a.  Reproduction  coet  as  measure,  7. 

4.  Reproduction  cost  less  depreciation  as  meaawref  8, 

9. 

5.  Book  value  as  measure,  10^12, 

6.  Value  of  securities  as  measure,  13^15. 

7.  Capitalization  of  earnings  as  measure,   16,  17. 
h.  Of  original  cost,   18'~21. 

o.  Of  reproduction  cost,  22,  23. 
d.  Of  reproduction  cost  less  depreciation,  24,  23, 
III.  Nanphysioal' elements  affecUng  value,  26-^1. 
a.  Overhead  expenses,  28-^2. 

1.  In  general,  20-^28. 

2.  Cost  of  promoting  and  financing,  29^-31. 

8.  Organization  expenses,  32. 

4.  Interest  during  construction,  33^36. 

6.  Contractor's  profit,  38. 
8,  Contingencies,  87,  38. 

7.  Allowance  for  grottps  of  expenses,  ai>— 40. 
"b.  Bavement  over  nuiins,  43—47. 

c.  IHscount  on  bonds,  48^50. 

d.  Adaptation  and  solidiPoaiUan,  SI. 

IV.  Items  and  expenses  chargeable  to  capital,  50—54. 
V.  Valuation  of  particular  Tcinds  of  tangible  propertff,  55— ai. 

a.  Donated  property,  83. 

b.  Property  not  %ised  or  useful  in  public  service,  5^-5#. 

1.  In  general,  86^^88. 

2.  Investment  in  excess  of  present  needs,  89. 

e.  Property  not  oumed  by  utility,  80. 

d.  Lands,  81^88. 

e.  Worhing  capital,  88--81. 

X.  In  general,  88-^74. 
2.  Amounts  allowed,   75— ai. 
VI.  Valuation  of  particular  kinds  of  intangible  property,  82-^9. 

a.  In  general,  82^84. 

b.  Going  value,  88—97. 

X.  In  general,  88,  88. 

2.  Plant  considered  as  going  concern,  87—89. 

3.  Early  losses,  90—92. 

4.  Cost  of  establishing  bttsiness,  93—97. 

c.  Franchises,  98. 

d.  Water  rights,  99. 
P.U.R.1917B. 
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J.  In  general. 

Failure  to  file  a  statement  of  yaluation,  as  affecting  validity  of  order 
fixing  rates,  see  Ordes,  1. 

1.  Findings  of  value  and  as  to  rates  were  made  in  a  rate  pro- 
ceeding as  of  the  date  of  the  appraisal,  although  betterments  had  since 
been  added,  it  appearing  that  rates  would  not  be  materially  affected 
thereby,  and  that  they  might  easily  be  corrected  upon  application,  if 
necessary.    Lincoln  v.  Lincoln  Water  &  Light  Co.  (111.)  1* 

MI.  Ascertainment  of  value  or  coet. 

a.  Of  value. 

X.  In  general. 

Consideration   of  purchase   price  of   property  upon   fixing  value   for 
security  issue  purposes,  see  Secusitt  Issues,  5,  6. 

Discussion  of  method  of  valuation  of  land,  buildings,  central  office 
equipment,  underground  conduits,  and  underground  cables,  station  ap- 
paratus and  station  insulations,  booths  and  special  fittings  and  general 
equipment  of  telephone  plant,  p.  211. 

2.  Fair  value  for  rate  making  is  not  obtained  by  formula  or  by 
fixing  an  individual  value  to  each  of  the  many  component  parts  of  the 
plant  for  the  purpose  <^  summation,  but  is  arrived  at  by  the  exercise 
of  reasonable  judgment  upon  all  of  the  evidence,  and  may  be  more  or 
less  than  the  summation  of  the  values  of  the  separate  parts.  Lincoln 
V.  Lincoln  Water  &  Light  Co.    (111.)    1. 

2.  Original  coat  as  measure. 

3.  The  original-cost  method  of  valuing  public  utilities  property 
must  be  given  due  weight  in  a  valuation  for  rate  making.  Lincoln 
V.  Lincoln  Water  &  Light  Co.   (111.)   1. 

4.  In  a  rate  proceeding  the  Missouri  Commission  oonsiders  all 
evidence  bearing  upon  value,  particularly  the  original  cost  of  cow 
struction  and  the  amount  expended  in  permanent  improvements,  and 
the  present  as  compared  with  the  original  cost  of  construction.  Pine 
Lawn  V.  West  St.  Louis  Water  &  Light  Co.  (Mo.)   679. 

5.  In  fixing  the  cost  of  an  extension  upon  which  consumers  are 
required  to  guarantee  a  certain  return,  a  utility  cannot  charge  the 
advance  market  price  for  iron  pipe  at  the  time  it  was  installed,  where 
the  pipe  is  charged  to  the  plant  account  at  the  cost  price.  Re  Augusta 
Water  Dist.    (Me.)   653. 

6.  A  utility  will  not  be  entitled  to  claim,  in  a  sale  and  security 
issue  valuati<Hi,  a  greater  value  than  the  original  cost  of  machinery  after 
several  years'  use,  merely  because  at  the  time  the  value  of  the  property 
was  sought  to  be  determined  there  existed  an  era  of  exceptional  national 
prosperity,  with  consequent  high  prices,  since  the  intrinsic  worth  should 
P.U.R.1917B. 


Digitized  by 


Google 


1262  INDEX. 

VALUATION— con*mw€rf. 

govern  rather  than  artificial  elements  of  value  created  by  fortuitous 

circumstances.    Re  Illinois  Terminal  R.  Co.   (111.)  494. 

S*  Reproduction  cost  as  measure, 

7.  The  cost  of  reproduction  of  an  interstate  telephone  company 
located  in  a  particular  state  and  properly  apportioned  thereto  is  a 
proper  element  to  be  considered  in  finding  its  value  for  rate  purposes. 
Be  Mountain  States  Teleph.  &  Teleg.  Co.   (Colo.)   198. 

4.  Reproduction  cost  less  depreciation  as  measure. 

8.  The  cost  of  reproduction  less  depreciation  is  not  the  measure  of 
the  present  value  of  the  property  of  a  railroad  company  in  all  cases, 
since  value  may  be  affected  by  density  of  traffic  and  obsolescence.  Ann 
Arbor  R.  Co.  v.  Fellows   (Fed.)   523. 

9.  Failure  to  recognize  the  appreciation  of  a  utility's  property  in 
a  rate  valuation  does  not  necessarily  constitute  confiscation,  since 
the  courts  have  not  stated  that  reproduction  cost  new— or  less  depre- 
ciation— ^must  be  the  sole  criterion  of  value.  Lincoln  v.  Lincoln  Water 
&  Light  Co.   (111.)   1. 

5.  Boole  value  as  measure. 

10.  Book  values  of  public  utilities  are  of  very  little  assistance  in 
obtaining  fair  values  for  rate  making.  Re  Mountain  States  Teleph.  & 
Teleg.  Co.  (Colo.)  198. 

11.  In  ascertaining  the  book  value  of  a  utility,  an  item  transferred 
from  surplus  account  upon  the  sale  of  the  property  which  represented 
no  real  additions  to  property  or  assets,  items  charged  to  materials  and 
supplies  which  were  unpaid  and  later  charged  to  surplus  when  trans- 
ferred to  plant  account,  items  charged  to  improvement  account  and 
credited  to  bond  account  which  when  closing  the  improvement  account 
were  transferred  to  plant  account,  and  items  representing  bond  discount 
and  expense  and  property  not  used  in  serving  the  public  were  deducted. 
Thomas  v.  Jefferson  City  Light,  Heat,  &  Power  Co.  (Mo.)  745. 

12.  Vouchers  showing  the  amount  paid  for  equipment  units  may  be 
taken  into  consideration  in  fixing  the  value  of  a  utility's  property  and 
an  estimate  made  without  reference  thereto  was  modified  to  more 
nearly  conform  to  the  cost  as  shown  by  tlie  vouchers  of  the  utility. 
Thomas  v.  Jefferson  City  Light,  Heat,  &  P.  Co.   (Mo.)   745. 

e.  Value  of  securities  as  measure. 

13.  The  capitalization  of  a  natural  gas  company  was  given  but  little 
consideration  in  a  rate  valuation,  on  the  ground  that  tlie  rights  of  the 
people  are  not  affected  by  overcapitalization  unless  the  fixed  charges 
are  such  as  to  break  down  the  service.  Re  Richmond  Light,  Heat  &  P. 
Co.   (Ind.)   300. 

14.  Issues  of  stocks  and  bonds  cannot  be  used  as  a  gnide  to  value 
in  a  rate  case,  where  bond  discount  has  been  capitalized  and  too  much 
P.U.R.1917B. 
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consideration  given   to  extinct  bonds  issued   prior  to  a  receivership. 

Lincoln  v.  Lincoln  Water  &  Light  Co.  (111.)   1. 

15.  A  plant  account  which  includes  property  at  the  par  value  of 
stock  given  in  exchange  therefor,  should  be  reduced  to  the  extent  of  the 
excess  of  the  par  value  of  stock  and  bonds  over  the  actual  assets. 
Pine  Lawn  v.  West  St.  Louis  Water  &  Light  Co.  (Mo.)  679. 

7.  Capitalization  of  earnings  as  measure, 

16.  No  allowance  should  be  made  for  the  capitalization  of  possible 
earnings  under  advantageous  contracts,  in  fixing  the  fair  present  value 
for  sale  and  security  issue  purposes.  Re  Illinois  Terminal  R.  Co.  (111.) 
494. 

17.  The  principle  obtaining  in  the  sale  of  properties,  not  subject  to 
governmental  regulation,  that  higher  values  attach  on  account  of  liberal 
earnings,  should  be  recognized  by  a  regulatory  Commission  in  fixing 
the  value  of  a  utility's  property  for  the  purpose  of  sale,  although  earn- 
ings cannot  be  considered  in  fixing  the  value  for  rate-making  purposes, 
since  it  is  the  duty  of  a  Commission  to  encourage  the  legitimate  growth 
of  business  enterprises.    Re  Illinois  Terminal  R.  Co.  (111.)  494. 

b.  Of  orifflnal  cost, 

18.  Services  of  utility  officers  and  contractors'  profits  unpaid  for 
■honid  not  be  included  in  the  estimate  of  the  original  cost  of  a  utility's 
property.    Pine  Lawn  v.  West  St.  Louis  Water  &  Light  Co.  (Mo.)  679. 

19.  The  Missouri  Commission  is  not  inclined,  in  arriving  at  original 
cost,  to  deduct  accrued  depreciation,  since  that  is  a  matter  having  to 
do  with  value  rather  than  cost.  Pine  Lawn  v.  West  St.  Louis  Water  & 
Light  Co.   (Mo.)   679. 

20.  Deficits  in  operation  below  the  amount  sufficient  to  pay  an 
estimated  return  and  depreciation  reserve  cannot  be  considered  as  part 
of  the  original  cost  of  construction.  Pine  Lawn  v.  West  St.  Louis  Water 
&  Light  Co.   (Mo.)   679. 

21.  In  determining  the  cash  investment  in  utility  property  for  rate 
making,  a  court  will  not  consider  whether  the  company  put  in  its  own 
money  or  reinvested  sums  obtained  by  illegal  rates,  or  whether  it 
reinvested  depreciation  funds  as  capital^  since  this  would  involve  an 
investigation  into  the  wholly  collateral  matter  of  the  entire  past  lif6 
of  litigants  and  the  manner  in  which  they  acquired  the  money  invested. 
Garden  City  v.  Garden  City  Teleph.  Light,  &  Mfg.  Co.  (Fed.)  779. 

o.  Of  reproduction  cost. 

Definition  of  telephone  company  supply  expense,  p.  219. 

Definition  of  unit  cost^  p.  217. 

Discussion  of  method  of  arriving  at  unit  cost  of  telephone  property, 
p.  217. 

Discussion  of  method  of  arriving  at  reproduction  cost  of  telephone 
property  in  states  partly  level  and  partly  mountainous,  p.  216. 
P.U.R.1917B. 
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Discussion  of  "actual  performance"  as  method  of  arriving  at  repre- 
sentative unit  cost  of  telephone  company,  p.  263. 

Discussion  of  method  of  arriving  at  laboring  costs  in  telephone 
valuation,  p.  220. 

22.  In  the  absence  of  records  showing  the  actual  cost  of  a  utility's 
plant,  the  cost  new  may  be  estimated  by  determining  the  actual  per- 
formance of  the  company  for  a  period  of  years.  Re  Mountain  States 
Teleph.  &  Teleg.  Co.  (Colo.)   198. 

23.  In  arriving  at  the  value  of  a  public  utility  plant  by  the  re- 
production cost  method,  as  understood  by  the  Colorado  Commission 
and  its  engineers,  the  term  is  not  used  in  its  strict  sense,  but  is  so 
modified  and  altered  as  to  bring  before  the  Commission  the  cost  of 
reproducing  the  property  under  normal  or  average  conditions,  due 
regard  being  given  to  the  conditions  under  which  the  property  has 
been  actually  constructed  and  the  prices  paid  for  labor  and  materials. 
Re  Mountain  States  Teleph.  &  Teleg.  Co.   (Colo.)   198. 

d.  Of  reproduction  cost  less  deprectation, 

24.  Accrued  depreciation  should  be  taken  into  consideration  in 
valuing  a  railroad  roadbed  and  track  structure  for  rate  making.  Ann 
Arbor  R.  Co.  v.  Fellows   (Fed.)   523. 

25.  Accrued  depreciation  must  be  deducted  from  the  reproduction 
cost  new  of  a  street  railway,  in  a  valuation  for  the  purpose  of  the  ia- 
suance  of  stock  by  a  company  organized  to  take  over  property  from 
the  purchaser  at  a  receiver's  sale,  under  a  statute  (Mass.  Acts  1906,. 
pt.  3,  §  145)  requiring  the  "fair  cost  of  replacing"  to  be  determined 
for  such  purpose.    Re  Withington  (Mass.)  410. 

XII,  Nonphysical  elements  affecting  value* 

a.  Overhead  expenses. 

1,  In  general. 

Overhead  expense  on  extensions,  see  infra,  54. 

Discussion  of  organization,  costs  of  securing  franchises,  and  interest 
during  construction  as  elements  of  value  chargeable  to  the  fixed  capital 
accounts,  p.  211. 

26.  Overhead  expenses  are  a  surcharge  upon  the  appraised  value 
of  tangible  utility  property — or  selected  classification  thereof — to  cover 
both  actual  and  hypothetical  items,  such  as  engineering  during  con- 
struction, contingencies,  and  incidentals,  administration  and  legal  ex- 
penses during  construction,  supervision  and  tools  during  construction, 
interest  upon  capital  expended  during  construction,  insurance  and  taxes 
during  construction,  inventory  omissions,  and  other  features  of  simi- 
lar character.    Lincoln  v.  Lincoln  Water  &  Light  Co.  (111.)  1. 

27.  In  the  determination  of  a  fair  allowance  for  overheads,  con- 
sideration should  be  given  to  the  general  characteristics  of  a  prop- 
P.U.R.1917B. 
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erty  and  to  the  efficiency  of  its  <^)eration  as  a  public  ntllity  in  order 
that  a  measure  may  be  obtained  of  the  skill  and  judgment  ex«i»d  dur- 
ing construction.    Lincoln  v.  Lincc^n  Water  &  Light  Co.  (111.)   1. 

28.  Cost  items  such  as  taxes,  interest,  injuries,  and  damages  during 
construction  should  be  included  in  a  rate  valuation,  based  on  the  cost 
of  reproduction  less  depreciation.  Murohie  v.  St.  Croix  Gaslight  Co. 
(Me.)  384. 

2.  Cost  of  promoting  and  financing, 

Alloiirance  for  promotion  services  in  financing  interurban  railway,  see 
Secujuty  Issues,  4. 

29.  In  determining  the  original  cost  of  a  utility's  property,  no 
allowance  should  be  made  for  promotion  services  for  which  nothing  has 
been  expended,  although  it  may  be  equitable  to  make  an  allowance 
therefor  in  fixing  the  value  for  rate  making.  Pine  Lawn  v.  West  St. 
Louis  Water  k  Light  Co.    (Mo.)    679. 

30.  No  allowance  should  be  nnade  for  the  cost  of  promoting  the 
business  in  the  valuation  of  the  property  of  a  telephone  company  for 
rate  making,  where  it  has  paid  4^  per  cent  or  more  of  its  gross  revenues 
to  the  American  Telephone  k  Telegraph  Company  to  aid  in  the  finan- 
cial operaticms  of  the  company,  to  cover,  broadly,  the  aiding  of  the 
operating  company  in  securing  the  necessary  funds,  and  to  advise  with 
the  executive  officers  of  the  latter  for  the  purpose  of  avoiding  the  un- 
wise expenditure  of  money  so  obtained.  Re  Mountain  States  Teleph. 
k  Teleg.  Co.  (Colo.)  198. 

31.  No  allowance  should  be  made  for  the  cost  of  money  in  the  val- 
uation of  the  property  of  a  telephone  company  for  rate  making,  where 
the  company  has  paid  4^  per  cent  or  more  of  its  gross  revenues  to  the 
American  Telephone  k  Telegraph  Company  to  aid  in  the  financial  opera- 
tions of  the  company,  to  cover,  broadly,  the  aiding  of  the  operating 
company  in  securing  the  necessary  funds,  and  to  advise  with  the  execu- 
tive officers  of  the  latter  for  the  purpose  of  avoiding  the  unwise  expen- 
diture of  money  so  obtained.  Re  ^fountain  States  Teleph.  k  Teleg.  Co. 
(Colo.)   198. 

d.  Organization  expenses. 
See  also  infra,..  82. 

32.  In  ascertaining  the  fair  value  of  a  telephone  property  for  rate 
making,  the  Colorado  Commission  allowed  the  sum  of  $358,024  to 
cover  the  reasonable  cost  of  organization  of  a  business  the  depreciated 
value  of  the  physical  properties  of  which  was  found  to  be  $12,350,468. 
Re  Mountain  States  Teleph.  k  Teleg.   Co.    (Colo.)    198. 

4.  Interest  during  construction* 

See  also  supra,  20,  28;  infra,  41,  96. 
P.U.R.1917B.  80 
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DiscuBsion  of  method  of  arriving  at  interest  danng  oonitmetion  of 
telephone  plant,  p.  229. 

33.  Interest  during  construction  is  a  proper  element  of  value  in  a 
valuation  for  rate  making.  Re  Mountain  States  Teleph.  &  Teleg.  Go. 
(Colo.)    108. 

84.  No  allowance  should  be  made,  in  a  rate  valuation,  for  interest 
during  construction,  on  paving  not  cut  by  a  telephone  company  in 
laying  conduits,  or  on  the  reproduction  cost  of  rights  of  way,  where 
the  Commission  does  not  adopt  reproduction  cost  as  the  measure  of 
value  of  such  rights.  Re  Mountain  States  Teleph.  k  Teleg.  Go.  (Colo.) 
198. 

35.  A  year's  time  for  the  construction  of  an  electric  plant  of  a  size 
and  capacity  identical  with  one  costing  considerably  less  than  $300,000 
is  ample,  and  therefore  an  allowance  of  time  in  excess  of  fifteen  to 
eighteen  months  would  be  excessive.  Lincoln  v.  Lincoln  Water  k  Light 
Co.   (111.)   1. 

5.  Contractor's  profit, 

« 
See  also  infra,  39. 

36.  An  overhead  for  contractor's  profit  should  not  be  added  to  a 
normal  cost  estimate  of  the  value  of  a  utility's  property  in  a  valua- 
ti<Mi  for  rate  making.    Lincoln  v.  Lincoln  Water  &  Light  Co.  (111.)  1. 

6,  Contingencies* 

See  also  supra,  26 ;  infra,  41. 

Discussion  of  percentage  allowances  for  contingencies  and  omis- 
sions as  to  various  kinds  of  telephone  property,  p.  227. 

37.  No  additional  allowance  should  be  made  for  contingencies  and 
omissions  on  buildings  in  a  rate  valuation,  where  already  included  in 
the  appraisal  of  the  buildings;  nor  should  any  allowance  be  made  for 
contingencies  and  omissions  on  rights  of  way  where  the  Commission 
ascertains  the  value  of  the  latter  by  the  actual  sacrifice  rather  than 
the  cost  of  reproduction  method.  Re  Mountain  States  Teleph.  A,  Teleg. 
Co.   (Colo.)   198. 

38.  In  estimating  the  cost  of  reproduction  of  existing  railroad  prop- 
erty in  a  valuation  for  rate  making,  no  allowance  should  be  made  for 
contingencies,  especially  where  the  costs  of  construction  are  fixed  at  top 
prices  charged  by  contractors  who  assume  the  risk  of  contingent  losses. 
Ann  Arbor  R.  Co.  v.  Fellows  (Fed.)  523. 

7.  Allowance  for  groups  of  expenses, 

39.  An  allowance  of  9  per  cent  for  overhead  expenses  on  the'  value 
of  land  and  14  per  cent  on  the  other  property  of  an  electric  utility  is 
ample  where  10  per  cent  has  been  allowed  for  contractor's  profit  and 
included  in  the  unit  prices.  Thomas  v.  Jefferson  City  Light,  Heat,  & 
P.  Co.   (Mo.)   745. 

40.  In  the  valuation  of  a  water  and  electric  property  for  rate  mak- 
P.U.R.1917B. 
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ing,  allowances  of  from  13  to  15  per  cent  of  its  reasonable  present  value 
were  held  adequate  to  cover  all  overheads.  Lincoln  v.  Lincoln  Water  & 
Light  Co.  (III.)   1. 

41.  An  allowance  of  14.5  per  cent  for  "expenditures  during  con- 
struction/' an  overhead  charge  including  engineering,  interest  during 
construction,  taxes  and  insurance,  legal  expenses,  and  contingencies, 
was  held  reasonable  in  the  valuation  of  a  water  plant  for  rate  mak- 
ing.    Re  City  Water  Co.   (Mo.)   624. 

42.  An  estimate  of  overhead  charges  on  land,  amounting  to  18  per 
cent,  and  on  other  structural  costs,  of  16  per  cent,  were  held  sufficiently 
high.    Pine  Lawn  v.  West  St.  Louis  Water  &  Light  Co.  (Mo.)  679. 

h,  Pavetnent  over  maina. 
See  also  supra,  34. 

43.  An  allowance  should  be  made  for  cutting  and  replacing  pave- 
ment disturbed  in  laying  mains  and  services,  in  fixing  the  value  of  the 
property  of  a  gas  utility  for  rate  making.  Thomas  v.  Jefferson  City 
Light,  Heat,  k  P.  Co.    (Mo.)    745. 

44.  The  cost  of  paving  over  mains  should  be  included  as  part  of  the 
rate  base  only  to  the  extent  that  it  has  actually  constituted  a  cost  of 
construction.  Pine  Lawn  v.  West  St.  Louis  Water  k  Light  Co.  (Mo.) 
679. 

45.  Only  sucfc  paving  as  has  actually  been  cut  and  properly  re- 
placed in  the  installation  of  underground  telephone  conduits  is  to  be 
considered  in  a  rate  valuation.  Re  Mountain  States  Teleph.  &  Teleg. 
Co.   (Colo.)   198. 

46.  No  allowance  should  be  made  in  a  water-rate  valuation  for 
pavement  over  mains  laid  before  the  pavement  was  constructed.  Re 
City  Water  Co.   (Mo.)  <J24. 

47.  The  fact  that  a  question  of  confiscation  is  not  involved  does 
not  alter  the  rule  that  no  value  should  be  allowed  for  undisturbed 
paving  in  a  valuation  for  rate  making.  Lincoln  v.  Lincoln  Water,  k 
Light  Co.    (111.)    1. 

c.  Discount  on  bonds.  ' 

See  also  supra,  11,  14. 

48.  An  estimate  of  the  original  cost  of  construction  or  the  cost  of 
permanent  improvements  of  utility  property  should  not  include  a  sum 
rq>resenting  bond  discount.  Pine  Lawn  v.  West  St.  Louis  Water  k 
Light  Co.   (Mo.)  679. 

49.  Bond  discount  should  not  be  allowed  to  be  capitalized  on  the 
theory  that  it  is  a  necessary  part  of  original  cost;  but  it  may  be  con- 
sidered on  the  question  of  return.  Lincoln  v.  Lincoln  Water  k  Light  Co. 
(111.)   1. 

50.  No  allowance  should  be  made  for  discount  on  bonds  in  ascer- 
taining the  value  of  utility  property  for  rate  making,  since  such  dis- 
count does  not  represent  property,  but  rather  the  cost  of  securing  capi- 
tal.    Re  City  Water  Co.    (Mo.)    624. 

P.U.R.1017B. 
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d.  Adaptation  and  solidification. 

51.  No  allowance  should  be  made  in  a  railroad  rate  valuatioii  for 
appreciation  ol  the  roadbed,  merely  on  testimony  that  a  larger  number 
of  section  men  are  required  to  keep  a  new  railroad  in  conditicm  than  an 
old  one.    Ann  Arbor  R.  Co.  v.  Fellows  (Fed.)   62». 

IT*  Itetns  and  expenses  cJiargedbletito  capital, 

52.  Water  meters  installed  for  individual  consumers  should  be 
owned  by  the  company  and  capitalized  for  rate-making  purposes.  Pine 
Lawn  V.  West  St.  Louis  Water  &  Light  Oo.   (Mo.)  679. 

53.  The  expense  of  building  a  connecting  track  between  t?wo  rail- 
roads for  the  interchange  of  cars  and  freight  is  a  proper  charge  to 
capital  account  upon  which  the  railroads  are  entitled  to  earn  a  return. 
Commercial  Club  v.  Chicago,  M.  &  St.  P.  R.  Co.   (S.  D.)   083. 

54.  In  fixing  the  cost  of  an  extension  upon  which  consumers  are 
required  to  guarantee  a  certain  return,  a  utility  is  not  entitled  to 
charge  for  the  use  of  its  boiler  and  tools,  for  superintendenoe  and  for 
liability  insurance  on  workmen  under  the  Workmen's  Compensation 
Act,  where  the  boiler  and  tools  are  owned  and  used  by  the  utility  in 
its  general  construction  work;  the  superintendence  is  that  of  the 
r^ular  superintendent  employed  to  devote  all  of  his  time  to  the  busi- 
ness; and  where  all  the  above  items  are  charged  to  the  utility's  <^rat- 
ing  expenses.     Re  Augusta  Water  Dist.  (Me.)  653. 

F.  ValuaUon  of  particular  Uinds  of  tangible  property* 

a.  Donated  property. 

55.  The  value  of  mains  and  pipes  formerly  owned  by  private  con- 
sumers, and  later  turned  over  to  a  water  company  and  paid  for  through 
water  supply  or  donated  should  not  be  included  in  an  estimate  of 
the  original  cost  of  the  utility's  property.  Pine  Lawn  v.  West  St. 
Louis  Water  &  Light  Co.   (Mo.)   679. 

ft.  Property  not  used  or  useful  in  public  service. 

1,  In  general. 

66.  The  unused  portion  of  an  artificial  gas  plant  of  a  utility  supply- 
ing only  natural  gas  was  included  in  a  valuation  for  the  purpose  of 
fixing  natural  gas  rates,  where  such  plant  might  be  called  into  active 
service  at  any  time.    Re  Richmond  Light,  Heat  &  P.  Co.  (Ind.)  300. 

57.  "Property  in  other  departments"  of  a  gas  utility,  which  property 
is  not  devoted  to  the  service  of  the  public  and  for  the  retention  of 
which  no  necessity  is  sliown,  should  not  be  included  in  a  rate  valu- 
ation based  on  the  cost  of  reproduction  less  depreciation.  Murchie  v. 
St.  Croix  Gaslight  Co.    (Me.)    384. 

58.  In  the  valuation  of  railroad  property  to  determine  the  rea- 
P.U.R.1917B. 
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8oiiabIen«8  of  a.2-cent  passenger  fare,  car  ferries  and  6ock  property 
should  not  be  considered  where  the  company  has  discontinued  its  trans- 
lake  passenger  business  and  the  statute  does  not  affect  the  rates  and 
charges  for  laka  transportation.  Ann  Arbor  R.  Co.  v.  Fellows  (Fed.) 
523. 

;&.  Investment  in  excess  of  present  needs. 

69.  Large  tracts  of  land  held  ostensibly  for  the  future  water- 
supply  requirements  were  included  in  a  rate  valuation,  it  appearing 
that  they  might  be  considered  as  used  or  useful  to  the  utility.  Lincoln 
▼.  Lincoln  Water  &  Light  Co.  (111.)   1. 

o.  Property  not  awned  by  uiility, 

60.  A  valuation  of  a  water  plant  for  rate  making  should  not  in- 
clude the  value  of  a  standpipe  lot,  which,  if  not  used  for  that  pur- 
pose, is  subject  to  reversion  to  a  city.  Lincoln  v.  Lincoln  Water  k 
Light  Co.  (III.)   1. 

d.  Lands, 

Discussion  of  method  employed  in  valuation  of  taleplKine  buildings, 
p.  225. 

61.  The  lands  of  a  telepiione  company  should  be  appraised  at  tlieir 
fair  market  value  for  rate  making.  Re  Mountain  States  Teleph«  ^  Teleg. 
Co.  (Colo.)  198. 

62.  The  market  value  of  land  and  its  adaptability  ior  the  purpose 
for  which  it  is  used  may  properly  be  considered  in  fixing  the  value  of 
A  utility's  land  for  rate  making.  Thomas  v.  Jefferson  C^y  Lights  Heat, 
A  P.  Co.   (Mo.)   746. 

63.  The  cost  of  an  improvement  to  land — such  as  a  cinder  fill — 
should  not  be  added  to  its  value  for  rate  making  in  a  valuation  based 
on  the  reproduction  theory,  in  which  the  land  has  been  appraised  at  its 
present-day  appreciated  value.  Lincoln  v.  Lincoln  Water  Light  Co. 
(111.)   1. 

64.  The  actual  sacrifice  made  by  a  telephone  company  in  acquiring 
rights  of  way,  When  determinate,  rather  than  their  cost  of  reproduc- 
tion, shoo  Id  be  taken  as  a  measure  of  their  value  lor  rate  making. 
Re  Mountain  States  Teleph.  k  Teleg.  Co.   (Colo.)   198. 

66.  The  value  placed  upon  a  railroad  •  right  of  way  and  station 
grounds  by  witnesses  speaking  from  actual  knowledge  should  be  adopted 
in  preference  to  that  reached  by  applying  to  such  property,  without  im- 
provements, the  estimated  value  of  adjacent  land,  including  all  build- 
ings and  other  improvements,  and  then  adding  overheads.  Ann  Arbor 
R.  Co.  V.  Fellows  (Fed.)  523. 

e.  Working  capitah 

1,  In  general. 

66.  An  allowance  for  working  capital  should  be  made  in  a  rate  val- 
P.U.R.1917B. 
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uation  of  ft  natural  gat  utility.     Re  Richmond  Light,  Heat  -4  P.  Oo. 

(Ind.)  300. 

67.  An  allowance  for  working  capital  should  be  made  in  a  gas-raie 
valuation.    Murchie  v.  St.  Croix  Gaalig^t  Ca  (Me.)  384. 

68.  Working  capital  is  the  amount  of  cash,  supplies,  or  other 
available  assets  that  may  be  readily  converted  into  cash,  reasonably 
necessary  for  the  purpose  of  meeting  the  current  obligations  of  the 
company  aa  they  arise,  and  -to  enable  it  to  operate  economically  and 
efficiently.     Re  Mountain  States  Teleph.  &  Teleg.  Co.   (Colo.)   198. 

60.  Working  capital  diould  represent  an  average  sum  which  is  suffi- 
cient and  ample  under  normal  conditions  to  meet  and  eany  the  obli- 
gations incurred  in  bills  payable  prior  to  a  reimbursement  obtained 
from  bills  receivable.    Lincoln  v.  linooln  Water  it  Light  Co.  (111.)   1. 

70.  An  average  sum  to  cover  the  ordinary  investment  in  materials 
and  supplies  necessary  to  utility  operations  is  a  reasonable  and  proper 
capital  charge  in  a  rate  determination,  but  materials  and  supplies  car- 
ried for  new  construction  should  be  excluded.  Lincoln  v.  Lincoln  Water 
k  Light  Co.  (111.)   1. 

71.  Working  capital  should  include  such  a  stock  of  material  and 
supplies  aa  it  necessary  to  enable  a  utility  to  make  repairs  and  minor 
repkuxments  ohargeable  to  operation  without  unreasonable  delay  or 
expense,  and  to  meet  operating  contingencies  and  emergencies  not 
taken  oara  of  by  other  reaerves  uid  allowaaeee;  and  it  should,  in  gen- 
eral, be  a  turn  sutflcient  to  bridge  the  gap  between  outlay  and  reim* 
bursement.    Re  Mountain  States  Teleph.  k  Teleg.  Co.  (Colo.)  108. 

72.  In  the  determination  of  working  capital  due  regard  should 
be  given  t#  the  company's  ordinary  outstanding  accounts,  both  pay- 
able and  recavabl^  average  condition  of  its  staok  of  supplies,  the 
natural  risks  of  the  business,  the  method  ot  purdiaaing  its  supplies, 
and  the  carrying  of  its  accounts  with  banks  and  others, — ^whether  at 
interest  or  otherwise, — ^the  method  of  rendering  bills  for  service  and 
the  time  required  for  the  payment  thereof,  as  well  as  all  other  ex- 
penses, circumstances,  and  conditions  bearing  upon  the  economical 
and  efficient  operation  of  the  company.  Re  Mountain  States  Teleph. 
&  Tel^.  Co.   (Colo.)   108. 

73.  Subseribert'  deposits  should  not  be  incHided  in  the  amount 
allowed  for  working  capital  of  a  utility  for  rate  making.  Re  Mountain 
SUtes  Teleph.  k  Teleg.  Co.   (Colo.)   108. 

74.  The  amount  invested  in  the  securities  of  another  company 
should  not  be  iaeladed  in  the  working  capital  of  the  utility  for  rate 
making.    Ba  Mountain  States  Teleph.  k  Teleg.  Co.  (Colo.)   108. 

2.  Amounts  allowed. 

75.  An  allowance  of  slightly  more  than  the  average  monthly  oper- 
ating expenses  was  made  in  a  rate  valuation  for  working  capital  for 
a  gas  c<»npany  whose  revenues  are  collected  monthly.  Murchie  v.  St. 
Croix  Gasli^t  Co.  (Me.)  384. 

76.  A  natural  gas  company  should  be  allowed  a  working  eiH^ital» 
P.U.R.1017B. 


Digitized  by 


Google 


INDEX.  1271 

VALUATION— oon<fnw«A 

above  material  and  supplies,  equal  to  the  operating  expenses  for  six 

weeks.    Re  Richmond  Light,  Heat  &  P.  Co.  (Ind.)   300. 

77.  A  railroad  company  is  not  entitled  to  a  working  capital  equal 
to  the  average  excess  of  working  liabilities  over  working  assets  exclu- 
sive of  cash  on  hand  and  fuel,  material,  and  supplies  on  hand;  since 
this  would  amount  to  a  capitalization  of  debts  of  the  company.  Ann 
Arbor  R.  Co.  v.  Fellows  (Fed.)  523. 

78.  In  a  rate  valuation  an  allowance  of  $6,000  was  made  for  ma- 
terials and  supplies  for  the  electric  department  of  a  utility  and  $2,000 
for  its  water  department,  or  5.45  per  cent  and  .93  per  cent  of  the  pres- 
&it  value  of  the  property  devoted  respectively  to  each  department 
Lincoln  v.  Lincoln  Water  &.  Light  Co.   (111.)   1. 

79.  An  allowance  of  $6,500  was  made  for  working  capital  of  an 
electric  utility  valued  at  $212,404,  where  $5,128  was  allowed  f<Mr  stores 
and  supplies,  the  latter  being  a  part  of  working  capital.  Thomas  v. 
Jefferson  City  light.  Heat,  &  P.  Co.   (Mo.)   745. 

80.  An  allowance  of  $7,500  was  made  for  working  capital  of  a  water 
company,  the  cost  of  reproduction  new,  less  depreciation,  of  the  prop- 
erty of  which  was  found  to  be  $459,514.  Re  City  Water  Co.  (Mo.) 
624. 

81.  In  addHion  to  an  alkwanoe  of  $8,000  for  materials  and  anp* 
plies  in  a  rate  valoatloa,  an  aUowance  of  $7,000  was  made  for  work- 
ing capital  to  be  divided  equally  betwe^  tlie  electric  and  water  depart* 
ments  of  a  utility  constituting  3.18  per  cent  and  1.69  per  eent  of  the 
presovt  values  of  the  properties  apportioned  to  each  department. 
Lincoln  v.  Lincoln  Water  ft  Light  Co.   (111.)   1. 

VI.  ValtuUion  of  particular  Mnds  of  intangihle  proper^* 
a.  In  general. 

82.  In  the  valuation  of  the  property  of  a  telephone  company  for 
rate  making,  the  CJolorado  Commission,  in  addition  to  allowances  to 
cover  the  cost  of  organization,  of  obtaining  franchises,  and  the  amount 
of  unearned  accrued  depreciation,  added  a  sum  sufficient  to  cover  "other 
intangible  value."  Re  Mountain  States  Teleph.  k  Teleg.  Co.  (Colo.) 
198. 

83.  An  allowance  for  risks  of  the  enterprise  should  not  be  made  in 
a  rate  valuation,  where  there  is  no  evidence  as  to  what  the  risks  were, 
or  that  they  should  be  considered,  except  in  determining  the  rate  of 
return  on  the  actual  value  of  the  property.  Murchie  v.  St.  Croix  Gas- 
light Co.    (Me.)   384. 

84.  In  a  telephone  rate  valuation  the  Colorado  Commission  included 
in  the  present  fair  value  of  the  company's. property  a  sum  on  account 
of  unearned  accrued  depreciation,  it  appearing  that  the  depreciation 
reserve  set  aside  by  the  company  and  invested  in  its  properties  within 
the  state  was  inadequate.  Re  Mountain  States  Teleph.  &  Teleg.  Co. 
(Colo.)  198. 

1MI.R.1917B. 
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b.  Going  value. 

1.  In  general. 

86.  Going-concern  value  is  an  addition  to  physical  value  which  is 
made  to  compensate  a  utility  for  losses  during  the  development  stage; 
losses  being  measured  by  the  amount  by  which  the  enterprise  fails  to 
pay  expenses  and  a  fair  return  on  the  money  actually  invested.  Murchie 
V.  St.  Croix  Gaslight  Co.  (Me.)  384. 

86.  Additions  to  a  gas  plant,  by  one  who  operated  it  under  an 
agreement  with  the  owners,  should  not  be  included  in  the'  investment 
in  determining  whether  an  allowance  should  be  made  for  going  value, 
where  such  added  value  is  considered  in  the  physical  valuation  and  the 
period  of  such  operation  is  included  in  the  whole  life  of  the  utility, 
during  which  average  dividends  of  8.3  per  cent  have  been  paid.  Murchie 
V.  St.  Croix  Gaslight  Co.  (Me.)  384. 

2.  Plant  considered,  as  going  concern. 

87.  In  a  rate  valuation  the  Missouri  Commission  will  consider  the 
plant  as  a  going  concern,  and  take  into  account  the  fact  that  it  is  in 
successful  operation,  but  will  not  make  a  separate  allowaact  for  going 
value.    Pine  Lawn  v.  West  St.  Louis  Water  &  light  Co.  (Ma.)  §79. 

88.  Going  value  should  not  be  based  upon  the  past  deficit  n^Jiod, 
but  the  fact  that  the  plant  is  a  going  coiicem  in  suoeeasful  operation 
should  be  taken  into  consideration,  in  a  rate  valuatitm,  without  mak- 
ing a  separate  allowance  therefor.  Thomas  t.  Jefferson  Cfty  Light, 
Heat,  &  P.  Co.   (Mo.)    745. 

89.  The  fact  that  a  utility  is  a  going  concern,  and  therefore  has  a 
value  in  excess  of  its  actual  cost  less  depreciation,  should  be  taken 
into  consideration  in  fixing  the  fair  present  value  for  rate  making;  since 
a  utility  property,  when  operated  under  rates  which  should  produce  a 
return  somewhat  above  the  current  rate  of  interest  on  money,  will 
command  a  value  substantially  above  that  of  its  mere  physical  value. 
Re  City  Water  Co.   (Mo.)   624. 

3.  Early  losses* 
See  also  supra,  20,  85,  86,  88. 

90.  The  period  of  operation  at  a  loss  by  the  vendor  should  not  be 
considered  in  deciding  whether  the  vendee  should  be  given  a  going- 
concern  value,  although  the  stockholders  of  the  two  companies  were 
practically  identical,  where  the  terms  of  the  sale  are  not  shown. 
Murchie  v.  St.  Croix  Gaslight  Co.    (Me.)    384. 

91*  An  allowance  for  going  value  will  not  be  made  in  a  gas  rate 
valuation  where  average  dividends  of  8.3  per  cent  on  the  par  value  of 
stock  have  been  paid  since  organization,  and  where  excess  earnings 
have  gone  into  the  plant  to  increase  its  value  greatly  in  excess  of  the 
P.U.R.1917B. 
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original  investment,  which  was  only  one  half  of  the  par  valne  of  the 

stock.     :Niiirchie  v.  St.  Croix  Gaslight  Co.   (Mc.)   384. 

92.  An  allowance  for  going  value  should  he  made  in  a  rate  valuation 
of  a  natural  gas  utility  which  has  had  losses  practically  throughout 
its  entire  life  that  have  never  been  compensated  by  excessive  earninga 
Re  Richmond  Light,  Heat  &  P.  Co.   (Ind.)   300. 

4.  Cost  of  estahlishing  business. 

93.  In  a  rate  valuation  the  Illinois  Commission  gives  due  weight 
to  opinion  evidence  as  to  the  value  of  established  business,  but  Wews 
such  evidence  in  a  reasonable  manner  which  is  fair  and  equitable  to 
both  parties.    Lincoln  v.  Lincoln  Water  &  Light  Co.   (111.)   1. 

94.  An  amount  claimed  by  a  telephone  company  for  "miscellaneons 
const  met  ion  expenditures,"  as  part  of  the  cost  of  establishing  the 
business,  cannot  be  allowed  in  a  rate  valuation,  where  it  is  made  up 
of  general  expenses  which  have  been  allowed  for  in  building  up  unit 
costs  and  of  items  considered  as  operating  expenses  and  borne  by  the 
present  patrons  of  the  company,  and  where  an  unreasonable  amount  has 
been  claimed  for  depreciation.  Re  Mountain  States  Teleph.  &  Teleg. 
(o.   (Colo.)   198. 

95.  An  amount  claimed  by  a  telephone  company  for  "selling  serv- 
ice" as  part  of  the  cost  of  building  up  the  business  cannot  be  allowed 
in  a  rate  valuation  where  based  upon  the  theory  that  the  state  should 
be  considered  as  without  a  telephone  in  existence,  and  that  it  would 
therefore  cost  the  company  $4.50  to  secure  each  telephone  subscriber 
obtained  at  the  date  of  the  valuation.  Re  Mountain  States  Teleph.  k 
Teleg.  Co.    (Colo.)    198. 

96.  An  amount  claimed  by  a  telephone  company  for  interest  during 
construction  on  expenditures  made  prior  to  the  beginning  of  operation, 
as  part  of  the  cost  of  establishing  the  business,  cannot  be  allowed  in  a 
rate  valuation,  where  the  amount  is  computed  at  8  per  cent  upon  cer* 
tain  alleged  expenditures  all  of  which  have  been  disallowed  by  the 
Commission  in  whole  or  in  part.  Re  Mountain  States  Teleph.  k  Teleg. 
Co.   (Colo.)   198. 

97.  An  amount  claimed  by  a  telephone  company  as  a  fair  return 
daring  the  six-year  period  of  construction,  in  estimating  the  cost  of 
building  up  the  business,  cannot  be  allowed,  in  a  rate  valuation,  where 
based,  in  part,  upon  miscellaneous  construction  expenditures  and  cost 
of  selling  service  which  the  Commission  does  not  believe  would  be 
made,  where  the  estimated  depreciation  is  unreasonable,  and  where  the 
amount  by  which  it  is  assumed  the  property  will  depreciate  is  consid- 
ered as  an  expense  and  is  capitalized.  Re  Mountain  States  Teleph.  & 
Teleg.  Co.  (Colo.)  198. 

e.  Franchises. 

See  also  infra,  82. 

98.  In  ascertaining  the  fair  valne  of  a  telephone  company's  prop- 
erty for  rate  making,  the  Colorado  Commission  allowed  the  sum  of 
P.U.R.1917B. 


Digitized  by 


Google 


1274  INDEX. 

VALUATION— con*inu«f. 

$15,000  to  cover  the  cost  of  acquiring  such  franchises  within  the  state 
as  the  company  owned.  Re  Mountain  States  Teleph.  &  Teleg.  Co. 
(Colo.)  198. 

d.  Water  rightB, 

99.  No  allowance  should  be  made  in  a  rate  valuation  for  a  water 
right,  on  the  theory  that  it  is  a  reserve  and  in  the  nature  of  insur- 
ance, where  it  is  admitted  that  the  present  location  of  the  company's 
wells  and  pumping  plant  is  perfectly  suitable  for  water  supply,  and 
that  such  condition  will  continue.  Lincoln  v.  Lincoln  Water  &  Light 
Co.   (IlL)   1. 

VAI.17E. 

Apportionment  of  values  between  different  elasses  of  service,  see 

Apportion  MENT. 
Ascertainment  of,  see  Vai^uatiozt,  1-17. 

VAItUE  OF  SERVICE. 

As  factor  in  fixing  rates,  see  Rates,  13,  14. 
Consideration  of,  in  fixing  return,  see  Retubn,  22,  82. 

VOVCKERS. 

Considered  in  fixing  value,  see  VALUATioir,  12. 

WATER. 

Apportionment  of  value  and  expenses  between  fire  protection  and 
other  classes  of  service,  see  Appobtionmsnt,  2,  3. 

Basis  for  apportioning  value  of  land  and  equipment  between  wat^ 
and  electric  departments,  see  AppoBTiONiifBarT,  5-8. 

Power  of  Indiana  to  pass  upon  municipal  franchise  of  water  eom- 
pany,  see  Commissions,  1. 

Rates  below  cost  of  service  for  manufacturing  purposes  when 
higher  rate  is  charged  for  general  use  as  denial  of  constitu- 
tional right,  see  Constitutional  Law,  6. 

Rate  of  d^reciation  for  plant,  see  DEPBBOiATioif,  15-17. 

Discrimination  in  water  rates,  see  Disgbimination,  3,  7,  11-14,  16. 

Validity  of  municipal  contract  granting  fnyicfaise  to  water  com- 
pany, see  Fbanohisbs,  1--4. 

Rates  for  water,  see  Rates,  33-88. 

Amount  of  return  for  system,  see  RsTtniN,  42-45. 

Cost  of  installing  service  connections,  see  Service,  11. 

Right  to  refuse  fire  protection  sei^ce  to  unincorporated  villages, 
see  Service,  51. 

Valuation  of  system,  see  Valuation. 

Annotation  on  reduced  rates  to  owners  of  equipment^  p.  318* 

WATERS  AND  WATER  RIGHTS. 

Valuation  of  water  rights,  see  Valuation,  99. 
P.U.R.1917B. 
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WHARVES. 

ConBideration  of  dock  property  of  railroad  which  has  discontinued 
water  service,  see  Valuation,  58. 

WHOLESALE  RATES. 

As  discrimination,  see  Discbimination,  6-9. 

WIRES  AND  CABLES. 

Apportionment  of  cost  of  eliminating  electrical   interference,  see 

Appoetioi^cent,  12-14. 
Certificate  for  high  voltage  transmission  lines,  see  Cebtificate  of 

CONVENIENCB    AND    NECESSITY,    1-3. 

Power  of  Commission  to  award  damages  to  telephone  for  induction 
from  high  voltage  transmission  line,  see  Damages,  1. 

Transmission  lines  crossing  or  paralleling  other  lines,  see  Elec- 
TfilCITT,    2-5. 

Allowance  for  pavement  cut  to  lay  conduits,  see  Valuation,  45. 

Abstract  of  cases  dealing  with  construction  and  maintenance  of 
wires  and  cables,  Appendix,  p.  1158. 

WmiESSES. 

Valuation  of  land  by  witnesses  speaking  from  actual  knowledge, 

see  Valuation,  65. 
Opinion  evidence  of  value  of  established  business,  see  Valuation, 

93. 

1.  Upon  the  question  of  whether  the  Railroad  Commissioners  made 
an  order  relating  to  the  carriage  of  freight  by  railroad  carriers  without 
any  evidence  before  them  upon  which  to  base  such  order,  they  may  be 
called  as  witnesses,  and  required  to  testify  whether  in  fact  any  evidence 
was  submitted  to  and  considered  by  them  as  the  basis  for  such  order. 
State  ex  rel.  Railroad  Comrs.  v.  Florida  East  Coast  R.  Co.  (Fla.)  1023. 

WORKING  CAPITAL. 

Allowance  for,  see  Valuation,  66-81. 

WORKMEN'S  INSURANCE. 

Charge  for,  in  fixing  cost  of  extension,  see  Valuation,  54. 

ZONES. 

Fare  zones  of  street  railway  lines,  see  Rates,  32. 
P.U.R.1917B. 
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